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PRECEDENTS,  Etc. 

PART  I. 


COMMENCEMENTS  AND  CONCLUSIONS  OF  PLEADINGS. 


I.    OF  DECLAEATIONS. 


1.    IN  ACTIONS  COMMENCED  IN  THE  SUPERIOR  COURTS. 

Obs.  (a.)  The  form  of  the  commencement  and  conclusion  of  declarations  is  pre- 
scribed by  the  common  law  procedure  act,  1852,  s.  59.  The  2d  section 
enacts  that  all  personal  actions  shall  be  commenced  by  writ  of  summons. 
The  non-observance  of  the  new  form  can  only  be  taken  advantage  of  by 
an  application  to  a  judge  (or  the  court)  to  set  aside  the  declaration  as  irregu- 
lar, or  to  compel  the  plaintiff  to  amend.  See  notes,  infra,  Marshall  v.  Thomas, 
3  M.  &  Sc.  98,  2  Dowl.  208 ;  White  v.  Feltham,  3  C.  B.  658. 

(b.)  Title  of  the  Court.  —  The  declaration  must  be  entitled  in  the  proper  court. 
Com.  Law  P.  Act,  1852,  s.  54.  It  is  irregular  to  entitle  it  at  the  back 
only  ;  Ripling  v.  Watts,  4  Dowl.  290 ;  or  in  the  wrong  court,  or  not  at  all. 
And  the  defendant  may  get  it  set  aside  as  irregular,  or  compel  plaintifE  to 
set  it  right. 

(c.)  The  Dale  of  the  Declaration.  —  By  common  law  procedure  act,  1852,  s.  54, 
' '  every  declaration  and  other  pleading  shall  be  entitled  of  the  day  of  the 
month  in  the  year  when  the  same  was  pleaded,  and  shall  bear  no  other  time 
or  date."  It  need  not  be  entitled  as  of  any  term.  A  declaration  or  other 
pleading  bearing  date  on  a  different  day  from  that  on  which  it  is  delivered, 
mio'ht  &  set  aside  as  irregular;  Hodson  v.  Pennell,  4  M.  &  W.  373;  S.  C. 
7  6owl.  208;  Mills  v.  Brown,  9  Dowl.  151 ;  but  the  application  must  be  made 
promptly,  i.  e.  within  the  time  allowed  for  pleading  ;  Newnham  v.  Hanney, 

5  Dowl.  259;  but  it  is  not  a  ground  of  demurrer  ;  Neal  v.  Richardson,  2  Dowl. 
^         89;  Harsant  v.  Busk,  6  Jur.  1102.      The  omission  of   the  words   "in  the 

year  of  our  Lord  "  would  be  irregular.  Holland  v.  Tealdi,  8  Dowl.  320.  The 
plaintifE  cannot  declare  until  the  expiration  of  eight  days  after  the  service  of 
the  writ  of  summons,  inclusive  of  the  day  of  service,  unless  the  defendant 
have  appeared  in  the  mean  time.  When  an  appearance  is  entered,  the  plain- 
tifE must,  in  order  to  prevent  judgment  of  non  pros.,  declare  before  the  end 
of  the  term  next  after  such  appearance.  Foster  v.  Pryme,  8  M.  &  W.  664 ; 
S.  C.  9  Dowl.  749.  If  there  be  no  non  pros,  signed  (after  a  four  days'  written 
demand  of  declaration),  the  writ  is  in  operation,  so  as  to  enable  the  plaintiff 
to  declare  within  a  year  next  after  the  writ  is  "returnable,  i.  e.  the  nervice  of 
the  process.  Com.  Law  P.  Act,  1852,  ss.  53,  58  ;  Unite  v.  Humphrey,  3 
Dowl.  532;  Johns  v.  Sanders,  16  L.  J.  Q.  B.  340;  Hodgson  u.  Mee,  5  N. 

6  M.  302;  3  Ad.  &  E.  765;  1  Chit.  Arch.  203.  The  declaration  must  be 
filed  w)iere  no  appearance  has  been  entered  ;  but  notice  of  declaration  need 
not,  it  seems,  be  given,  unless  ordered  by  the  court  or  judge.  Com.  Law  P. 
Act,  1852,  s.  28.  Although  the  writ  is  now  in  all  the  courts  the  commence- 
ment of  the  action  from  the  time  it  was  issued  ;  Alston  v.  Underbill,  2  Dowl 
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OjiS.  P.  C.  26;  Thompson  p.Dicas,  1  Cr.  &  M.  768;  yet  it  may  often  be  material 
for  the  defendant,  for  the  purposes  of  pleading,  that  the  declaration  should  be 
properly  entitled. 

(d.)  Venue. —By  the  pleading  rules.  Trinity  T.  1853,  reg.  4,  "the  name  of  a 
county  shall  in  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall 
be  taken  to  be  the  venue  intended  by  the  plaintiff;  and  no  venue  shall  be 
stated  in  the  body  of  the  declaration,  or  in  any  subsequent  pleading,  provided 
that  in  cases  where  local  description  is  now  required,  such  local  description 
shall  be  o-iven."  Therefore,  even  in  cases  where  the  venue  is  local,  the  state- 
ment of  the  venue  in  the  margin  will  suffice,  unless  local  description  be  also 
essential  from  the  nature  of  the  action,  as  in  ejectment,  trespass,  and  replevin. 
See  those  forms  of  action,  post;  Tremeere  v.  Morison,  1  Bing.  N.  C.  89; 
S.  C.  4  M.  &  Sc.  609 ;  Buckworth  v.  Simpson,  1  Cr.,  M.  &  R.  834.  [If,  when 
an  action  is  local,  there  is  no  local  description  in  the  declaration,  the  name  of 
the  county  in  the  margin  is  to  be  taken  as  repeated  in  the  declaration,  and 
as  amounting  to  a  material  averment.  Richardson  v.  Locklin,  6  B.  &  S.  777; 
S.  C.  34  L.  J.  Q.  B.  225.]  Venue  is  either  local' or  transitory  (see  the  notes 
to  the  different  forms  of  action,  post),  and  generally  (1  Saund.  76,  note  (2);  1 
Chit.  PI.  7th  ed.  279)  the  neglect  to  state  any  venue  in  any  part  of  the  dec- 
laration, either  in  the  margin  or  body,  may,  it  should  seem,  be  visited  by  a 
demurrer.  Remington  o.  Taylor,  1  Lutw.  235;  1  Chit.  Arch.  207.  Since 
the  assizes  for  the  northern  and  southern  divisions  of  Lancashire  have 
been  held  at  different  places,  it  would  seem  to  be  proper  to  state  the  venue 
in  actions  to  be  tried  in  that  county  thus ;  "  Lancashire,  Southern  [or  North- 
ern'] Division."  Atkinson  v.  Hornby,  2  Car.  &  K.  335;  Thomson  «.  Hornby, 
9  Q.  B.  978.  By  the  pleading  rule  18  Tr.  T.  1853,  in  actions  for  trespass 
to  land,  the  close  or  place  in  which,  &c.  must  be  designated  in  the  declara- 
tion by  name  or  abuttals,  or  other  description,  in  failure  whereof  the  plaintiff 
may  be  ordered  to  amend  with  costs,  or  give  such  particulars  as  the  court  or 
a  judge  may  think  reasonable,  post.  The  insertion  of  venue  in  the  body  of 
the  declaration  is  not  the  subject  of  demurrer;  the  defendant  can  only  apply 
by  summons  to  a  judge  at  chambers  to  strike  out  such  superfluous  statement 
of  the  venue  at  the  plaintiff's  expense.  Farmer  v.  Champneys,  1  Cr.,M.  & 
B.  369;  4  Tyr.  859;  S.  C.  2  Dowl.  680;  Fisher  v.  Snow,  3  Dowl.  27; 
Townsend  v.  Gurney,  lb.  108;  1  Cr.,  M.  &  R.  590;  5  Tyr.  214,  S.  C.  If  the 
venue,  when  local,  be  laid  in  the  wrong  county,  the  defendant  may  demur, 
if  the  objection  appear  on  the  face  of  tlie  record ;  Tremeere  v.  Morison,  1 
Bing.  N.  C.  97;  4  M.  &  Sc.  609;  S.  C.  Simmons  v.  Lillystone,  8  Ex.  431  ; 
otherwise,  the  objection  should,  it  seems,  be  pleaded.  Boyes  v.  Hewetson,  2 
Bing.  N.  C.  575;  S.  C.  2  Scott,  831  ;  Richards  v.  Easto,  15  M.  &  W.  244.  But 
z,  nonsuit  will  not  lie  on  a  wrong  venue  if  there  be  no  issue  in  the  pleadings  on 
Ae  locality.  Hitchings  v.  Hollingworth,  7  M.  P.  C.  C."-228.  But  after  judg- 
ment by  default,  or  verdict  for  the  plaintiff,  the  defect  is  cured.  16  8^  1 7  Car. 
2,  c.  8;  4  &  5  Ann.  c.  16,  s.  2;  1  Saund.  241,  and  note;  Tidd,  9th  ed.  427. 
Where,  under  common  law  procedure  act,  1862,  s.  41,  two  or  more  causes 
of  action,  which  are  local  and  arise  in  different  counties,  are  joined  in  the  dec- 
laration, the  venue  may  be  laid  in  either  county.  As  to  changing  the  venue, 
see  Index,  tit.  "  Venue."  [Right  of  the  attorney  general  for  the  crown,  or 
the  Prince  of  Wales,  to  lay  and  retain  the  venue.  "^ Attorney  General  for  the 
Prince  of  Wales  v.  Grossman,  L.  R.  1  Ex.  381.] 

(K.)  The  Plaintiff  ^s  Name,  Sfc.  —  The  Christian  and  surname  of  the  plaintiff  should 
be  correctly  stated.  It  is  necessary  to  state  the  names  of  all  the  parties 
suing  or  being  sued,  however  numerous  they  may  be,  and  although  they  con- 
stitute a  trading  firm  or  company,  unless  they  be  incorporated,  or  authorized 
by  the  statute  to  sue  as  a  company  or  body  by  a  given  title.  [1  Chitty  PI.  265, 
271,  and  notes.]  Formerly  the  misnomer  of  the  plaintiff  or  defendant  migh( 
have  been  pleaded  in  abatement;  but  the  statute  for  the  amendment  of  the 
law,  3  &  4  W.  4,  c.  42,  s.  11,  provides  "  that  no  plea  in  abatement  for  a  mis- 
nomer shall  be  allowed  in  any  personal  action  ;  but  that  in  ^11  cases  where  i1 
would,  but  for  this  act,  have  been  by  law  pleadable  in  abatement  in  sue! 
actions,  the  defendant  shall  be  at  liberty  to  cause  the  declaration  to  b( 
amended  at  the  costs  of  the  plaintiff,  by  inserting  the  right  name,  upon  i 
judge's  summons  founded  on  an  affidavit  of  the  right  name;  and  in  case  sucl 


OF   DECLAKATIONS.  3 

Obs.  summons  shall  be  discharged,  the  costs  of  such  application  shall  be  paid  by 
the  party  applying,  if  the  judge  shall  think  fit.  This  enactment,  it  seems, 
applies  to  a  misnomer  of  the  plaintiff.  Kitchen  v.  Brooks,  6  M.  &  W.  522; 
8  Dowl.  282,  S.  C. ;  sed  vide  Lindsay  v.  Wells,  4  Scott,  471  ;  3  Bing.  N.  C. 
777,  S.  C.  The  misnomer  of  the  plaintiff  {although  there  be  aperson  of  the 
name  erroneously  used)  is  no  ground  of  nonsuit,  if  he  identify  himself  as 
the  real  creditor  or  claimant,  and  show  that  he  is  the  party  actually  enforcing 
the  proceedings,.and  defendant  be  not  deceived.  Boughton  v.  Frere,  3  Campb. 
29;  Moody  v.  Aslat,  3  Dowl.  486  ;  and  see  Fisher  v.  Magnay,  1  D.  &  L.  40  ; 
[1  Chitty  PI.  266;  Scanlan  v.  Wright,  13  Pick.  530.]  Where  the  writ  is 
wrong,  it  will  be  proper  to  commence  the  declaration  thus  :  "  A.  B.,  at 
whose  suit  the  writ  of  summons  was  issued  in  this  cause  by  the  name  of  E.  B., 
by,  &c.  sues,"  &c.  The  general  rule  is  that  the  declaration  must  not  contradict 
the  writ  in  describing  the  character  in  which  the  plaintiff  states  in  his  writ 
that  he  is  suing.  If  the  process  be  by  the  plaintiff  in  a  representative 
capacity,  thus—'"  as  executor"  (see  1  Chit.  Arch.  206  ;  Ashworth  v.  Ryal, 
1   B.  &  Ad.  19;  Delves  o.  Strange,  6  T.   R.  158;  Attwood  v.  Rattenbury, 

5  Moore,  209),  or  "as  assignee  of  a  bankrupt  "  (lb.) ;  or  if  the  writ  be  at  the 
suit  of  the  plaintiff  qui  tarn  (lb.;  Canning  y.  Davis,  4  Burr.  2417),  the  dec- 
laration, though  it  will  not  be  demurrable,  may  be  set  aside  for  irregular- 
ity, if  the  plaintiff  declare  generally  in  his  individual  character.  But  it 
seems  that  if  the  process  be  general,  the  plaintiff  may  declare  specially,  or  in 
autre  droit.  Ashworth  v.  Ryal,  1  B.  &  Ad.  19;  Marzetti  v.  Jouffroy,  1  Dowl. 
44;  Knowles  v.  Johnson,  2  Dowl.  653;  Ilsley  v.  llsley,  3  Cr.  &  J.  330;  1  Dowl. 
310,  S.  C;  Tidd,  9th  ed.  450.  And  the  superfluous  description  in  the  writ 
of  the  plaintiff,  as  holding  a  representative  character,  without  statin^  that  he 
sues  "  as  "  such  (viz.  "  as  executor,"  &c.),  but  merely  alleging  "  A.  B.  exec- 
utor, &c.  "  will  not,  it  seems,  bar  or  prevent  a  general  declaration  thereon  by 
the  plaintiff  upon  a  cause  of  action  accruing  to  him  personally  in  his  pri- 
vate character.  Lloyd  v.  Williams,  2  Bl.  R.  722;  1  B.  &  P.  383,  note  (6): 
Anon.  1  Dowl.  97;  Watson  w.  Pilling,  6  Moore,  66;  3  B.  &  B.  4,  S.  C; 
Knowles  v.  Johnson,  2  Dowl.  653.  Although  the  plaintiff  describe  himself 
in  the  commencement  of  (he  declaration  thus,  "A.  B.  executor,"  &c.  or 
"assignee,"  &c.  without  showing  in  the  body  of  the  declaration  any  cause 
of  action  accruing  to  him  in  such  character ;  and  the  body  of  the  declaration 
state  a  right  of  action  resulting  to  the  plaintiff  individually,  yet  the  defendant 
cannot  demur,  or  take  any  objection;  for  the  description  of  the  plaintiff's 
special  capacity  may  be  rejected  as  surplusage.     Reynolds  i'.  Welsh,  1  Cr.,M. 

6  R.  580;  Hargreaves  v.  Holden,  lb.  note  (a) ;  Free  v.  White,  1  Dowl.  N.  S. 
586.  If  the  writ  be  at  the  suit  of  two  parties,  and  the  declaration  be  by  one 
only,  it  wiU  be  set  aside  for  irregularity;,  Rogers  v.  Jenkins,  1  B.  &  P.  383; 
unless  one  dies  before  declaration,  and  then  the  death  should  be  suggested. 
And  in  general  the  name  of  a  party  not  mentioned  in  the  writ  cannot  be  added 
as  a  plaintiff  in  the  declaration  ;  but  where  the  name  of  the  official  assignee 
of  a  bankrupt  had  been  omitted  in  the  writ  and  declaration  at  the  suit  of  the 
assignees,  the  court  allowed  his  name  to  be  introduced  as  a  joint  plaintiff,  as  an 
amendment,  on  payment  of  costs ;  Baker  v.  Neaver,  1  Dowl.  616;  1  Cr.  &  M. 
112,  S.  C. ;  and  a  name  of  a  plaintiff  may  now  be  added  or  struck  out  before  or 
at  the  trial.  Com.  Law  P.  Act,  1852,  ss.  34,  35.  See  post,  "Non-joinder." 
[But  the  court  has  no  power  to  amend  when  parties  are  altogether  wrong. 
Clay  V.  Oxford,  L.  R.  2  Ex.  54.  Under  the  New  York  Code,  §§  173,  175,  th.! 
court  may,  before  or  after  judgment,  amend  any  pleading,  process,  or  pro- 
ceeding, by  adding  or  striking  out  the  name  of  any  party.  An  amendment 
of  this  kind  may  be  made  in  Massachusetts,  under  the  practice  act,  at  any 
time  before  final  judgment.  Genl.  Sts.  c.  129,  §41.]  And  where,  in  an 
action  by  executors,  the  defendant  pleaded  in  abatement  the  non-joinder  of 
one  executor  who  had  not  proved,  the  court  allowed  the  proceedings  to  be 
amended  by  adding  his  name,  on  payment  of  costs,  as  the  statute  of  limi- 
tations would  have  barred  a  fresh  action ;  but  they  intimated  that  in  future  no 
amendment  of  that  kind  would  be  allowed,  except  to  avoid  the  operation  of 
that  statute.  Lakin  v.  Watson,  2  Dowl.  663.  Jt  is  not  unusual  to  state,  A. 
B.  "the  plaintiff  in  this  suit,"  by,  &c.  sues,  &c. ;  but  this  is  not  necessarj-, 
although  the  plaintiff  is  afterwards  called  "  the  plaintiff  "  in  the  declaration. 
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Obs.  [In  Vermont  the  writ  and  declaration  are  blended  and  made  one  instrument, 
by  statute;  Genl.  Sts.  c.  33,  §  1 ;  and  in  pleading  the  writ  may  be  referred  to, 
to  help  out  a  defective  averment,  or  the  want  of  a  material  averment  in  the 
declaration.    Church  v.  Westminster,  45  Vt.  380.] 

(f.)  Declaration  by  A  ttorney  or  in  Person.  —  The  omission  to  state  whether  the  plain- 
tiff sues  or  declares  by  attorney  or  in  person,  may  be  made  the  subject  of  an 
application  to  a  judge  to  set  aside  the  declaration  as  not  being  in  conformity 
with  the  prescribed  form.  White  v.  Feltham,  3  C.  B.  658  ;  4  D.  &  L.  454. 
All  persons  except  married  women,  infants,  and  idiots,  may  sue  and  declare 
by  attorney.  1  Chit.  Arch.  71.  Infants  must  sue  by  guardian  or  next  friend. 
Prac.  Kules  Hil.  T.  1853,  r.  5;  [1  Chitty  PI.  291,  and  note?.]  Idiots  must  sue 
in  person.  [1  Chitty  PI.  21 ;  Hamilton  v.  Colwell,  10  R.  I.  39.]  Corporations 
by  attorney  appointed  under  their  common  seal.     See  lb.  ;  Co.  Lit.  6(i  6. 

(g.)  The  Defendant's  Name.  —  The  effect  of  a  misnomer  of  the  defendant,  and  the 
mode  of  taking  advantage  of  it,  have  been  already  noticed.  See  ante,  Ck).  As 
to  describing  defendant  by  an  initial  letter  for  a  Christian  name,  see  Kinners- 
ley  V.  Knott,  7  C.  B.  980  ;  JSlash  v.  Collins,  17  L.  J.  N.  S.  C.  P.  91  ;  3  & 
4  W.  4,  c.  42,  s.  1  ;  such  description  would  be  amended  under  common  law 
procedure  act,  1852,  s.  222.  It  would  not  be  demurrable  ;  Ih.  s.  51  ;  nor  be 
set  aside  as  irregular.  Burt  v.  Kennedy,  4  M.  &  W.  586.  There  is  no  mate- 
rial or  objectionable  misnomer  of  the  right  name,  if  the  mistaken  name  be 
idem  sonans.  See  Rex  v.  Shakespeare,  10  East,  83,  where  Shakepear  for 
Shake.speare  was  held  a  material  misnomer  ;  Webb  v.  Lawrence,  1  Or.  &  M. 
806,  Lawrance  for  Lawrence  held  immaterial  ;  Abithol  v.  Benedi'tto,  instead 
of  Benedetto,  2  Taunt.  401,  held  immaterial  ;  Dickenson  v.  Bowes,  16  East, 
110,  Kay  for  Key  held  immaterial.  Where  the  defendant  is  misnamed  in  the 
process,  it  may  be  advisable  to  declare  against  him  thus  :  ''A.  B.  by,  &c.  sues 
C.  D.  who  has  been  summoned  by  the  name  of  E.  D."  &c.  Hobson  v.  Wads- 
worth,  8  Dowl.  601.  A  party  who  executes  a  deed  by  a  wrong  name  should 
be  sued  by  that  name.  Gould  v.  Barnes,  3  Taunt.  504  ;  Crawford  v.  Stack- 
well,  2  Stra.  1?18  ;  Williams  v.  Bryant,  5  M.  &  W.  447  ;  [1  Chitty  PI.  265, 
271.]  Upon  a  writ  against  two  persons,  the  declaration  will  not  be  irregular, 
although  one  only  be  declared  against,  the  cause  of  action  being  against  him 
only,  provided  no  proceedings  be  taken  against  the  other  party.  Evans  v. 
Whitehead,  2  M.  &  R.  367  ;  Bowles  v.  Bilton,  2  Cr.  &  J.  174.  There  cannot 
in  any  case  be  a  writ  against  two  and  a  declaration  against  each  separately 
upon  such  writ  ;  for  "  every  writ  of  summons  shall  contain  the  names  of  all 
the  defendants,  if  more  than  one,  in  the  action,  and  shall  not  contain  the  name 
or  names  of  any  defendant  or  defendants  in  more  actions  than  one  ;  "  Com. 
Law  P.  Act,  1852,  s.  4  ;  Pepper  v.  Whalley,  1  Bing.  N.  C.  71  ;  Carson  i-. 
Dowling,  4  Dowl.  297  ;  Knowles  v.  Johnson,  2  Dowl.  653  ;  except  in  actions 
on  bOls  under  the  Sum.  Pro.  on  Bills  of  Exchange  Act  ;  post,  tit.  "  Bills  of 
Exchange. "  As  to  the  mode  of  proceeding  where  the  writ  is  specially  indorsed, 
and  one  or  more  only  of  several  defendants  appear,  see  Com.  Law  P.  Act, 
1852,  s.  33,  post,  6.  Where  several  defendants  are  sued  in  contract,  and  one 
suffers  judgment  by  default,  and  the  evidence  fails  as  against  some  of  the 
others,  the  judge  at  jiisi/jrius  may  amend  by  striking  out  the  names  of  the 
latter  under  common  law  procedure  act,  1854,  s.  96  ;  Johnson  v.  Goslett, 
18  C.  B.  728  ;  but  after  verdict  finding  one  only  of  tivo  defendants  to  be  liable, 
it  is  too  late-to  amend  by  striking  out  the  name  of  the  defendant  found  not 
liable.  Wickens  v.  Steel,  2  C.  B.  N.  S.  488.  [See  ante,  (e).]  A  declaration 
by  two,  commencing  "  A.  B.  and  C.  D.  complains,"  &c.  and  stating  that.the 
defendant  was  summoned  to  answer  the  plaintiff  (instead  of  plaintiff,?),  was 
not  demurrable.  Lyng  v.  Sutton,  4  M.  &  Sc.  417.  Sometimes  it  is  stated,  in 
accordance  with  the  form  of  the  issue,  that  the  plaintiff  sues  the  defendant, 
who  has  been  summoned  to  answer  the  plaintiff,  "  by  virtue  of  a  writ  issued  on, " 
&c.  But  this  is  unnecessary,  though  not,  it  seems,  irregular.  Dupre  v.  Lan- 
gridge.  2  Dowl.  584. 

(h.)  "  And  the  plaintiff  claims  £ ,"  &c.    This  is  the  form  of  conclusion  given  by 

the  common  law  procedure  act,  1852,  s.  59.  As  to  the  conclusion  in  manda- 
mus or  injunction,  post.  Care  must  be  taken  to  demand  in  this  part  of  the 
declaration  a  sum  equal  to  the  full  amount  of  the  debt  or  damages  sought  to 
be  recovered.    Com.  Dig.  Pleader,  C.  84  ;  Vin.  Ab.  Damages.   The  jury  can- 
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0ns.  not  ccive  larger  damans  than  the  amount  laid  in  the  declaration.  Tidd,  9th 
ed.  896  ;  but  probably  the  plaintiff  might  be  allowed,  if  necessary,  to  amend 
as  to  the  amount  claimed  at  the  trial.  Where  interest  is  claimable  as  dam- 
ages, there  should  be  laid  at  the  end  of  the  declaration  a  sum  sufficient  to 
cover  the  amount  of  interest.  In  an  action  by  an  informer  (or  qui  tarn  action) 
damages  are  not  recoverable,  and  should  not  regularly  be  claimed.  The 
common  law  procedure  act,  1852,  =.  95,  provides  that  where  plaintiff"  re- 
covers a  sum  of  money,  it  may  be  awarded  to  him  by  the  judgment  generally, 
without  any  distinction  therein  as  to  whether  the  sum  is  recovered  by  way  of 
a  debt  or  damages.  See  Gowens  v.  Moore,  27  L.  J.  Ex.  391.  As  to  when 
a  sum  mentioned  in  an  agreement  is  recoverable  as  liquidated  damages  or 
is  merely  a  penalty,  see  Reynolds  v.  Bridge,  6  El.  &  Bl.  528  ;  Sainter  v. 
Ferguson,  7  C.  B.  716  ;  Cass  v.  Thompson,  5  W.  R.  289  ;  Betts  v.  Burch, 
28  L.  J.  Ex.  267  ;  [4  H.  &  N.  506  ;  Ranger  o.  Great  Western  Railway  Co. 
18  Jur.  795  ;  2  Chitty  Contr.  (11th  Am.  ed.)  1314  etseq.  and  notes  ;  White- 
field  V.  Levy,  6  Vroom,  149.] 

1.  Declaration  after  a  Writ  of  Summons.  (A) 

In  the  queen's  bench  [or  "common  pleas,"  or  "exchequer  of  pleas"  (b)]. 

On  the day  of ,  in  the  year  of  our  Lord .  (c) 

London  Ivenue  (d)].    A.  B.,  (e)  by ,  his  attorney,  [or  "in  person,"  (f)] 

sues  C.  D.  (g)  For  that  [here  state  the  subject-matter  or  cause  of  action  if 
it  have  to  be  specially  stated,  beginning  a  second  or  subsequent  count  (a)  thus  : 
"  And  the  plaintiff  also  sues  the  defendant,  for  that,"  &c.  But  if  the  claim 
be  merely  for  money  under  the  indebitatus  counts,  then  the  statement  of  the  cause 
of  action  commences,  "  For  money  payable  by  the  defendant  to  the  plaintiff, 
for,"  stating  the  subfect-malter  of  the  claim,  as  for  goods  sold,  money  lent,  S;c. 

as  post.']     Conclude  the  declaration  thus :  And  the  plaintiff  claims  £ .  (h) 

[Or.  if  the  action  be  brought  to  recover  specific  goods  or  their  value,  "  And  the 

plaintiff  claims  a  return  of  the  said  goods  or  their  value,  and  £ for  their 

detention  "  (see  post,  "  Detinue  ").  Where  the  plaintiff  claiins  an  "  Injunc- 
tion," or  "  Mandamus,"  see  post,  those  titles."] 

2.  Declaration  against  two  Defendants,  where,  in  a  former  Action 
against  one  of  them,  he  pleaded  the  JSFon-joinder  of  the  other  in 
Abatement.  (6) 

In  the . 

On  the day  of ,  a.  d. . 

[venue].     A.  B.,  by  E.  F.,  his  attorney,  [or  "  in  person,"]  sues  C.  D, 

and  G.  H.,  which  said  C.  D.  has  heretofore  pleaded  in  abatement  the  non- 
fa)  Several  counts  on  the  same  cause  of  Ward  v.  Bell,  1  Cr.  &  M.  848 ;  Holford  v. 
action  are  not  in  gener.al  allowed.  PI.  Rules,  Dunnett,  7  M.  &  W.  348. 
Tr.  1853,  1,  2,  3.  See  the  cases  on  this  suh-  (6)  By  the  common  law  procedure  act, 
ject  collected,  1  Chit.  Arch.  Pr.  213;  and  1852,  o.  60,  it  is  provided,  that  in  all  cases  in 
the  decisions  will  be  noticed  in  their  proper  which,  after  a  plea  in  abatement  of  the  non- 
places  throughout  the  work.  If  there  be  joinder  of  another  person  as  defendant,  the 
only  one  contract  between  the  parties,  and  plaintiflF  shall,  without  having  proceeded  to 
the  plaintiff,  in  his  declaration,  insert  two  trial  on  au  issue  thereon,  commence  another 
special  counts,  he  cannot  recover  on  both,  action  against  the  defendant  or  defendants 
The  proper  course  would  be,  to  insert  one  in  the  action  in  which  such  plea  in  abate- 
count  with  two  breaches.  Holford  v.  Dun-  ment  shall  have  been  pleaded,  and  the  per- 
nett,  7  M.  &  W.  348.  Where  plaintiff  de-  son  or  persons  named  m  such  plea  in  abate- 
clared  on  a  warranty  of  soundness  of  a  ment  as  joint  contractors,  or  shall  amend  by 
horse,  and  in  a  second  count  stated  a  con-  adding  the  omitted  defendant  or  defendants, 
tract  respecting  a  certain  "  other  "  horse,  it  the  commencement  of  the  declaration  shall 
jvas  held  he  was  bound  to  prove  two  con-  be  in  the  above  form,  or  to  the  like  effect, 
tracts.  Deare  v.  Ivy,  4  Q.  B.  379 ;  and  see  See,  also,  ss.  38,  39. 
Shires  v.  Burrow,  2  Mood.  &  Eob.  405  ; 
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ioinder  of  the  said  G.  H.  [i^c. ;  proceed  and  conclude  as  directed  in  the  first 
foriri\. 

3.  Declaration  where  there  are  several  Defendants,  and  the  writ  has 
been  specially  indorsed,  and  judgment  has  been  signed  against  one 
Defendant,  who  has  suffered  judgment  hy  default,  and  the  Plaintiff 
proceeds  against  the  other  Defendants,  (c) 

In  the . 

On  the day  of ,  A.  d. . 

[uejiwe].     A.  B.,  by ,  his  attorney,  [or  ''  in  person,"]  sued  out  a 


writ  of  summons  against  C.  D.  and  E.  F.,  indorsed  according  to  the  common 
law  procedure  act,  1852,  as  follows  [copy  the  indorsement'],  and  the  said 
C.  D.,  although  personally  served  with  the  said  writ,  hath  not  appeared 
thereto,  and  judgment  herein  has  been  signed  against  him,  and  the  plaintiff 
declares  against  the  said  E.  F.,  who  has  appeared  to  the  said  writ.  For  [Sfc. 
state  the  cause  of  action,  which  must  agree  with  that  alleged  on  the  special 
indorsement,  showing  the  debt  to  have  accrued  from  hoth  the  defendants  for 
goods.  Sec.  as  the  case  may  he,  sold  to  them]. 


2.   DECLARATIONS   IN  ACTIONS   REMOVED   PROM  INFERIOR 

COURTS,  (d) 

1.   Commencement  of  Declaration  in  an  Action  after  removal  from  an 
Inferior  Court,  (e) 

In  the . 

On  the day  of ,  a.  d. . 

[venue].     Whereas  a  plaint  having   been  heretofore  levied  in  the 

county  court  of ,  holden  at  [give  the  title  of  the  county  court], 

against  C.  D.,  at  the  suit  of  A.  B.,  in  an  action  on  contract,  the  said  plaint, 
with  all  proceedings  concerning  the  same,  were,  by  her  majesty's  writ  of 
certiorari,  issued  out   of  the   court   of  queen's  bench,  ["  common  pleas,"  of 

"  exchequer  of  pleas,"]  on  the day  of ,  a.  d. ,  directed  to  the 

judge  of  the  said  county  court,  sent  into  the  said  court  of  queen's  bench, 
["  common  pleas,"  or  "  exchequer  of  pleas,"]  and  hereupon  the  said  A.  B., 

by  ,  his  attorney,   [or  "in   person,"]   declares   against   the  said   C.  D. 

For  [Sfc] 

2.   Commencement  of  a  Declaration  in  Replevin. 
See  "  Eeplevin,"  post. 

((')  This  mode  of  proceding  is  provided  (d)  See  ante  1,  Obs.   (a)  ;  and   Dodd  v. 

for    by    the    common  .  law   procedure    act,  Grant,  4  Ad.  &  E.  485.     The  cause  of  action 

1852,  s.  33.    Plaintiff  may,  instead  of  de-  need  not  be  stated  to  have  accrued  ■within 

claring  against  the  defendant  who  has  ap-  the  jurisdiction.     Powell  v.  Ancell,  3  Scott 

peared,  issue  execution  against  the  defend-  N.  R.  444;  S.  C.  3  M.  &  G.  191.     It  would 

ant  who  has  suffered  judgment,  audit  may  be  irregular  to  state  that  plaintiff  had  beeu 

be  prudent  to  do  so,  and  drop  the  action  summoned,  if  not  the  fact      Keaue  v.  White, 

against  the  defendant  who  has  appeared,  if  2  D.  &  L.  525. 

there  be  any  doubt  of  plaintiff  succeeding  in  (e)  If  the  form  of  action  be  replevin,  see 

proving  a.  joint  liability  against  all  the  de-  post,  "Eeplevin."     See  form  of  declaration, 

fendants.    But  the  name  of  a  defendant  may  after  removal  of  proceedings  from  the  loid 

be  struck  out  at  the  trial,  if  the  evidence  mayor's  court   by  habeas,   Chitty's  Forms, 

does  not  fix  him.     Ante,i,  (g).  741. 
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8.   IN  ACTIONS  BY  AND  AGAINST  PARTICULAR  PERSONS. 

1.  Commencement  and  Conclusion  of  a  Declaration  hy  an  Adminis- 

trator. 

In  the . 

On  the  — ;—  day  of ,  a.  d. . 

[venue],     A.  B.,  administrator  of  all  and  singular  the  goods,  chattels, 

and  credits  which  were  of  G.  H.,  deceased,  at  the  time  of  his  death,  who  died 
intestate,  hy  E.  F.  his  attorney,  [or  "  in  person,"]  sues  C.  D.  For  [state  the 
cause  of  action  as  in  the  forms  hereinafter  given,  and  conclude  thus :]  And  the 
plaintiff  as  administrator  as  aforesaid  claims  £ .  (/) 

2.  Declaration  hy  an  Administrator  with  the  WUl  annexed,  no  Exec- 

utor being  appointed,  ^c. 

In  the . 

On  the day  of ,  A.  D. . 

[venue].     A.  B.,  administrator  of  all  and  singular  the  goods,  chattels, 

and  credits  which  were  of  G.  H.,  deceased,  with  the  last  wUl  and  testament 
of  the  said  G.  H.  annexed,  by  E.  F.,  his  the  plaintiff's  attorney,  [or  "  in  per- 
son,"] sues,  [S^c.  as  before.] 

3.  By  an  Administrator  with  the  Will  annexed,  of  Goods  left  un- 

administered  hy  an  Executor  deceased. 

In  the . 

On  the day  of ,  A.  d. . 

[venue].     A.  B.,  the  plaintiff  administrator,  with   the   last  will   and 


testament  of  G.  H.,  deceased,  annexed,  of  all  and  singular  the  goods,  chat- 
tels, and  credits  which  were  of  the  said  G.  H.  at  the  time  of  his  death  left 
unadministered  by  O.  P.,  deceased,  who  in  his  lifetime,  and  at  the  time  of  his 

death,  was  executor  of  the  said  will,  by ,  his  the  plaintiff's  attorney,  [or 

"  in  his  the  plaintiff's  own  person,"]  sues  C.  D.  [S^c. ;  proceed  as  directed  in 
preceding  form^. 

4.  By  an  Administrator  during  the  Minority  of  an  Executor.  (^) 

In  the . 

On  the day  of ,  A.  d. 


[venue].     A.  B.,  administrator  of  all  and  singular  the  goods,  chattels, 

and  credits  which  were  of  G.  H.,  deceased,  at  the  time  of  his  death,  during 
the  minority  of  L.  M.,  an  infant  under  the  age  of  twenty-one  years,  who  is 
executor  of  the  last  will  and  testament  of  the  said  G.  H.,  by  E.  F.,  his  the 
said  plaintiff's  attorney,  [or  "in  person,"]  sues  C.  D.  [S^c.  as  before  directed]- 

0.  By  Husband  and  Wife,  Administratrix.  (A) 

In  the  ; . 

On  the day  of ,  a.  d. ■-. 


[venue].     A.  B.  and  J.  his  wife,  which  said  J.  is  administratrix  of 

(/)  It  is  no  longer  necessary  to  make  an  infant  is  sole  executor,  probate  is  not  to 

profert  of  a  will  or  letters  of  administration,  be  granted  to  him  until  he  has  attained  the 

Com.  Law  P.  Act,  1852,  s.  55.  age  of  twenty-one  years. 

(y)  By  statute  38  G.  3,  c.  88,  s.  6,  where  (h)  It  is  clear  that  the  husband  must,  in 
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all  and  singular  the  goods,  chattels,  and  credits  which  were  of  G.  H.,  deceased, 
at  the  time  of  his  death,  who  died  intestate,  by  E.  F.,  their  attorney,  sue  C.  D. 
for  [^c.  as  before.  Conclude']  And  the  said  A.  B.,  and  J.  his  wife,  as  admin- 
istratrix as  aforesaid,  claim  £ . 


In  the  ■ 


6.  Against  an  Administrator. 

On  the day  of  - 


[«/•««««].     A.  B.,  by  E.  F.,  his  attorney,  [or  "  in  person,"]  sues  C.  D., 

!idministrator  of  all  and  singular  the  goods,  chattels,  and  credits  which 
were  of  G.  H.,  deceased,  at  the  time  of  his  death,  who  died  intestate.  For 
[i^re.  See  forms  of  Causes  of  Action  against  Administrators,  post,  "  Exec- 
utors.'' Where  the  defendant  is  surviving  administrator,  he  wiU  be  described  as 
such,  without  other  change]. 

[6a.  Another  Form. 

The  officer  is  directed  to  attach  the  goods  and  estate  which  were  of  A.  B., 
deceased  (being  the  intestate),  in  the  hands  and  custody  of  C.  D.,  adminis- 
trator of  the  goods  and  estate  of  the  said  A.  B.,  and  summon  the  said  C.  D., 
as  administrator  as  aforesaid,  to  answer,  ^c] 

7.  By  the  Assignees  of  a  Bankrupt  or  Insolvent  Behtor.  (i) 

In  the . 

On  the day  of ,  a.  d. . 


[^venue].     A.  B.  and  G.  H.,  assignees  of  the  debts,  estate,  and  effects 

of  L.  M.,  a  bankrupt,  according  to  the  statutes  in  force  concerning  bankrupts, 
[or  "  an  insolvent  debtor,  heretofore  discharged  as  such,  under  and  according 
to  the  statutes  in  force  for  the  relief  of  insolvent  debtors  in  England,"  (k)]  by 

this  case,  join  as  a  co-plaintiff.  See  Vin.  death  or  removal  and  new  choice,  allow  the 
Ah.  Bar.  &  X  Q.  22 ;  Com.  Dig.  Bar.  &  name  of  the  surviving  or  new  assignee  to  be 
F.  v. ;  Anon.  1  Salk.  282.  substituted  in  the  place  of  the  former ;  and 
(i)  See  the  bankrupt  law  consolidation  the  action  may  be  prosecuted  in  the  name 
act,  12  &  1,3  Vict.  c.  106.  By  sect.  153,  as-  of  the  said  surviving  or  new  assignee  in  the 
signees  may,  by  leave  of  the  court  of  bank-  same  manner  as  if  he  had  originally  com- 
rnptcy,  but  not  without,  commence  actions  menced  it.  Bankrupt  Law  ConsoliSation 
the  bankrupt  might  have  commenced ;  but  Act,  s.  157.  See  Westall  v.  Sturgess,  4  M. 
a  defendant  cannot  set  up  as  a  defence  the  &  P.  217 ;  Bates  v.  Sturges,  7  Bing.  585. 
want  of  such  leave  ;  and  the  conseut  of  the  [See  similar  provision  in  United  States  bank- 
creditors  is  not  essential  to  the  support  of  ruptlaw.  Rev.  Sts.  U.  S.p.  981,  §  5048.]  By 
the  action.  Lee  ».  Sangster,  2  C.  B.  N.  S. ;  the  common  law  procedure  act,  1852,  s. 
Boson  V.  Williams,  2  Y.  &  J.  475.  It  is  142,  the  bankruptcy  or  insolvency  of  a  plain- 
dear  that  the  official  assignee  must  be  made  tiff  in  any  action  which  the  assignees  might 
a  plaintitf.  See  lb. ;  Bak6r  v.  Neaver,  cited  maintain  for  the  benefit  of  the  creditors 
antp,  3,  (e).  The  non-joinder  of  an  assignee  (Drake  v.  Beckham,  11  M.  &  W.  315 ;  Rogers 
as  plaintiff  may,  in  an  action  e.T  confrartu,  be  v.  Spence,  13  M.  &  W.  571)  shall  not  be 
objected  under  a  plea  traversing  that  the  pleaded  in  bar  to  such  action,  unless  the  as- 
plaintiffs  are  assignees.  Jones  v.  Smith,  1  signees  decline  to  continue  and  give  security 
Ex.  831.  In  order  to  put  the  plaintiffs  upon  for  costs  upon  judge's  order ;  if  they  so  neg- 
proof  of  their  character  of  assignees,  the  lect  or  refuse,  the  defendant  may,  within 
defendant  must  plead  specially.  See  "  IPleas  eight  days,  plead  the  bankruptcy.  Stanton 
ex  contractu,"  post,  title  "  Assignees,"  r.  5,  v.  Collier,  3  El.  &  Bl.  274.  Assignees  can 
T.  T.  1853.  [See  provision  for  proving  title  never  be  declared  against  "  as  assignees." 
of  assignee  in  United  States  bankrupt  law.  They  are  not  liable  to  be  sued  at  law  for 
Rev.  Sts.  U.  S.  p.  981,  §  5049.]  When  an  dividends.  Bankrupt  Law  Con.  Act,  s.  190. 
assignee  dies,  or  a  new  assigiiee  is  chosen,  (k)  See  the  insolvent  acts,  1  &  2  Vict.  c. 
the  action  will  not  be  thereby  abated;  but  110;  5  &  6  Vict.  c.  116  ;  Ford  v.  Dabbs,  2 
the  court  may,  upon  the  suggestion  of  such  Dowl.  N.  S.  877.    The  consent  of  the  cred- 
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their  attorney,  sue  C.  D.  [S^c.  as  usual.    See  ante,  5,  Form  1.   Conclude'] 


And  the  plaintiffs,  as  (/)  assignees  as  aforesaid,  claim  £- 

8.  By  the  Assignees  of  a  Bankrupt  Partner  and  the  Solvent  Part- 
ner, (m) 

In  the . 

On  the day  of ,  A.  d. . 

[venue].     A.  B.  and  G.  H.  and  K.  L.,  which  said  G.  H.  and  K.  L. 


are  assignees  of  the  estate  and  effects  of  0.  P.,  a  bankrupt,  according  to  the 
statutes  in  force  concerning  bankrupts,  by  E.  F.,  their  attorney,  sue  C.  D. 
[4"c.  as  usual.  See  Forms,  ante,  1  to.  7 ;  and  conclude]  And  the  said  A.  B., 
and  also  the  said  G.  H.  and  K.  L.,  as  assignees  as  aforesaid,  claim  £ . 

9.  B^  or  against  Attorneys. 

The  Form  will  he  as  ante,  Form  1.  There  is  no  occasion  to  describe  the 
party  as  an  attorney  in  the  introductory  part  of  the  declaration,  although  he 
sues  on  his  bill  of  costs.  Since  the  2  W.  4,  c.  39,  an  attorney  must  sue  and 
be  sued  in  the  common  form  ;  and  if  about  to  leave  England,  he  may  be 
arrested.  Flight  v.  Cooke,  1  Dowl.  &  L.  714.  As  to  the  privilege  of  an 
attorney  to  be  sued  in  his  own  court,  1  Chit.  Arch.  65  ;  see  'post,  "  Pleas  in 
Abatement."  An  attorney  plaintiff,  if  he  sue  in  person,  still  has  the  right  to 
lay  and  retain  the  venue  in  Middlesex,  in  transitory  actions.  Grace  v.  Wilmer, 
6  El.  &  Bl.  982,  26  L.  J.  Q.  B.  1,  and  cases  there  cited.  But  where  an 
issue  is  directed  by  the  court,  it  is  no  objection  to  an  application  to  change  the 
venue  from  Middlesex  to  Sussex,  that  the  plaintiff  is  an  attorney.  Robertson 
V.  Hayne,  16  C.  B.  560. 

itors  need  not  be  obtained  before  bringing  an  fore  the  bankruptcy,  tbe  assignees  and  solvent 
action.  Before  assignees  are  appointed  in  partner  must  be  the  plaintiffs.  Thomason  v. 
the  stead  of  provisional  assignee,  actions  Frere,  10  East,  418 ;  Eckhardt  v.  Wilson,  8 
must  be  brought  in  the  name  of  latter.  1  &  J.  R.  140.  The  bankrupt  law  consolidation 
2  Vict.  c.  110,  s.  42  ;  Miles  v.  Pope,  5  C.  B.  act,  s.  152,  enacts,  that  where  one  member  of 
294.  Where,  pending  action,  a  plaintiff  or  a  firm  becomes  bankrupt,  the  court  of  bank- 
defendant  becomes  bankrupt  or  insolvent,  ruptcy  may  authorize  the  assignees  to  com- 
the  action  does  not  abate,  but  may  be  con-  mence  or' prosecute  any  action  or  suit,  in  the 
tinned  by  assignees.  Com.  Law  P.  Act,  name  of  the  assignees  and  the  remaining 
1852,  s.  142.  [See  corresponding  provision  partner,  against  any  debtors  of  the  firm,  and 
in  United  States  bankrupt  law.  Rev.  Sts.  obtain  judgment  as  if  the  action  had  been 
U.  S.  p.  981,  §  5047.]  As  to  proceedings  brought  by  the  consent  of  such  partner ;  and 
by  assignees  imder  protection  act,  see  5  &  6  the  latter  shall  not  release  the  debt,  but,  if 
Vict.  c.  116 ;  7  &  8  Vict.  c.  96  ;  8  &  9  Vict.  c.  he  claim  no  benefit  by  virtue  of  the  proceed- 
127  ;  10  &  11  Vict.  c.  102.  Official  assignee  ings,  shall  be  indemnified  against  the  pay- 
may  sue  immediately,  on  appointment,  for  ment  of  costs,  and  the  bankruptcy  court  may 
debt  due  to  insolvent.  Sayer  v.  Dufaur,  1 1  order  him  to  be  paid  so  much  of  the  proceeds 
Q.  B.  325.  The  fact  of  the  plaintiffs  being  of  the  action  as  such  court  may  think  fit. 
assignees  is  admitted,  unless  specially  de-  The  solvent  partner  may  use  the  name  of 
nied ;  and  an  order  of  adjudication,  which  the  assignees  in  bringing  actions  against  the 
recites  the  date  of  the  vesting  order,  is  evi-  debtors  of  the  firm,  but  the  assignees  are 
dence  of  that  date,  and  that  the  plaintiffs'  entitled  to  an  indemnity  against  the  costs,  if 
title  accrued  from  that  period.  York  v.  they  apply  for  it.  Whitehead  u.  Hughes,  2 
Brown,  2  Dowl.  N.  S.  283.  Cr.  &  M.  318  ;  and  see  Laws  v.  Bott,  16  M. 

(/)  As  to  the  word  "as"  here,  see  Per-  &  W.  300;   [Dean  v.  James,  1  Ad.  &  E 

guson  V.  Mitchell,  2  Cr.,  M.  &  R.  687.  809.] 

(m)  To  recover  a  debt  due  to  the  firm  be- 


10  COMMENCEMENTS   AND    CONCLUSIONS 

10.  By  Trustees,  or  by  the  Secretary  of  an  Incorporated  Railway 
or  other  Company  empowered  hy  Statute  to  sue  hy  their  Secre- 
tary,  ^c.  (n) 

In  the . 

On  the day  of ,  A.  D. 

[venue'].     A.  B.,  who  before  and  at  the  time  of  the  commencement  of 


this  suit  had  been  and  was  duly  nominated  and  appointed,  and  was  then,  and 
still  is,  secretary  [or  "  treasurer,''  or  "  clerk,"  or  "  one  of  the  public  officers,'' 
as  the  case  may  be']  to  the  ["  trustees  for  carrying  into  execution  and  acting  by 
virtue  of  a  certain  act  of  parliament,  made  and  passed  in  a  session  of  par- 
liament held  in  the  fifth  and  sixth  years  of  the  reign  of  her  majesty  Queen 
Victoria,  entitled,  (o)  '  An  act,'  &c.  ("  and  of  a  certain  other  act,"  &c. 
"  made,"  &c.  if  the  fact,)  according  to  the  force,  form,  and  effect  of  the  said 
statute,"  {or  "  statutes,")  or,  if  the  company  have  a  corporate  name  hy  act  of 
parliament,  say  "  secretary  to  the  Great  Western  Railway  Company,"  giving 
the  correct  corporate  name  (/>)]  and  who,  on  behalf  of  the  said  trustees,  [or 
"compa,ny,"]  by ,  his  attorney,  sues  [Sfc.  ; proceed  as  ante,  5,  Formal.] 

11.  By  or  against  Trustees  of  Friendly  Societies,  18  ^  19  Vict.  c.  63 ; 
21  ^  22  Viet.  c.  101. 

[As  to  industrial  and  provident  societies,  see  25  &  26  Vict.  c.  87,  and  the 
Queenshead  Industrial  Society  v.  Pickles,  35  L.  J.  Ex.  1 ;  S.  C.  nam.  Queens- 
bury  Industrial  Society  v.  Pickles,  L.  R.  1  Ex.  l.J 

12.  By  the  Treasurer  of  a  Loan  Society,  (^q) 

Timms  v.  "Williams,  3  Q.  B.  413  ;  and  see  Brown  v.  Langley,  4  M.  &  6. 
466,  and  Albon  v.  Pyke,  4  M.  &  G.  421. 

13.  By  or  against  the  Secretary  of  the  Metropolitan  Commissioners  of 

Sewers. 

See  18  &  19  Vict.  c.  120  ;  19  &  20  Vict.  c.  112  ;  21  &  22  Vict.  c.  104; 
Clements  v.  Pollard,  10  Ex.  817;  The  Metropolitan  Board  of  Works  v. 
Vauxhall  Bridge  Company,  26  L.  J.  Q.  B.  263. 

14.  Against  a  Local  Board  of  Health. 
See  a  form  and  law,  The  Company  of  the  Southampton  &  Itching  Float- 

(n)  See  another  form,   Smith   u.   Golds-  against  the  officer  of  the  company  if  any, 

worthy,  4  Q.  B.  430,  note  (6).    It  is  not  suffi-  otherwise  against  trustees,  and  not  against 

cient  for  the  clerk  to  sue  m  his  individual  an  individual  member.    Burton  «.  Tannahill, 

capacity.     Guthrie  v.  Fiske,  3   Stark.   151.  5  El.  &  Bl.  797. 

The  form  against  a  company  may  easily  be  (o)  A  misrecital  of  the  title   of  the  act 

adapted  from  the  above.    By  the  clerk  of  the  would  not  be  bad.    Nixon  v.  Nauney,  1  Q. 

trustees  of  a  turnpike  road  (Wellington  v.  B.  747. 

Brown,  15  L.  J.  Q.  B.  23)  against  clerk  to  (p)  The  courts  will  take  judicial  notice  of 

committee  of  justices  of  county.     Kendall  v.  a  corporation  created  by  act  of  parliament. 

King,  17  C.  B.  483.    An  action  for  goods  Church  v.  Imperial  Gas  Co.  6  Ad.  &  E.  846. 

supplied  to  a  society  registered  under  "The  [q)  See  3  &  4  Vict.  c.  110,  continued  to 

Industrial    and    Provident     Societies    Act,  1863  by  21  Vict.  c.  19.    See  20  &  21  Vict.  c. 

1852,"  15  &  16  Vict.  c.  31,  must  be  brought  41. 
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ing  Bridge  v.  The  Local  Board  of  Health  of  Southampton,  8  El.  &  EI. 
801. 

15.  Bi/  Churchwardens  and   Overseers  for  Land,  ^e.  held  of  them 

under  59  G-eo.  3,  c.  12,  s.  12.  (/•) 

Ward  V.  Clarke,  12  M.  &  W.  747 ;    Churchwardens  of  St.  Nicholas  v. 
Sketchley,  17  L.  J.  M.  C.  170. 

16.  Bi/  the  public  Officer  of  a  Company  authorized  to  sue  hy  Royal 
Charter  or  Letters  Patent  granted  pursuant  to  1  Vict.  c.  73,  s.  3. 

In  the . 

On  the day  of ,  a.  d. . 

[venue].     A.  B.,  who,  at  the  time  of  the  commencement  of  this  suit, 

vtas  and  still  is  one  of  the  officers  for  the  time  being  of  the Company, 

duly  appointed  and  acting  in  that  behalf  under  and  by  virtue  of  certain  letters 
patent  heretofore,  on  C^""*]'  granted  by  her  majesty  Queen  Victoria  to  the 
said  company,  by  and  under  the  powers  and  provisions  of  an  act  of  parlia- 
ment, made  and  passed  in  a  session  of  parliament  held  in  the  first  year  of  the 
reign  of  her  present  majesty,  intituled,  "An  act  for  better  enabling  her 
majesty  to  confer  certain  powers  and  immunities  on  trading  and  other  com- 
panies,"-to  sue  and  be  sued  on  behalf  of  the  said  company,  on  behalf  of  the 
said  company,  by ,  his  attorney,  sues,  \J!fc.  as  in  Form  11.] 

17.  Declaration  hy  Railway  and  other  Companies  under  the  8^9 

Viet.  c.  16.  (s) 


In  the 


On  the day  of ,  a.  d. 


[venue].     The   Company,   [describing  them   by  their  corporate 


name],  by  ,  their  attorney,  sues  C.  D.     For  [S^c] 

18.  By  a  Joint  Stock  Company,  completely  registered  under  the  Joint 
Stock  Companies  Act,  1856,  1857,  20  ^  21  Vict.  c.  14. 

In  the . 

On  the day  of ,  a.  d. . 

[venue].     The  Company,  being  a  joint  stock  company,  com- 


|)letely  registered  (<)  according  to  the  joint  stock  companies  acts,  1856,  1857, 
by ,  their  attorney,  sue  C.  D.     For  [^c] 

(?•)  Under  tliis  statute  the  churchwardens  632 ;  Pauling  v.  London  &  N.  "W.  Railway 

alone  can  sue  for  all  lands  held  in  trust  for  way  Co.  8  Ex.  867 ;  Birkenhead  &c.  Eail- 

general  parish  purposes.     Rumball  v.  Munt,  way  Co.  v.  Watson,  3  Ex.  478,  in  error ;  6 

8  Q.  B.  382.     By  5  &  6  W.  4,  c.  69,  s.  7,  Ex.  127;  Birkenhead  Railway  Co.  f.  Cotes- 

guardians  of  the  poor  are  empowered  to  sue  worth,  5   Ex.  226 ;   Moore  v.  Metropolitan 

iand  be  sued  by  virtue  of  their  office.     See  Sewage  Manure  Co.  3  Ex.  333.     If  the 

11   &  12  Vict.  c.  91;  Chambres  v.  Jones,  name  of  the  company  be  changed  during 

.5  Ex.  239  ;  Furnival  v.  Coombes,  5  M.  &  G.  the  action,  this  should  be  suggested.    Heb- 

736.  blewhite  v.  The  Leeds  &  Thirsk  Railway 

(s)  See,  generally,  2  Chit,  Arch.  1110;  and  Co.  21  L.  J.  Ex.  37  ;  Selby  «.  East  Anglian 

post.     Sec.  97  points  out  how  contracts  by  Railway  Co.  lb.  27. 

company  are  to  "be  entered  into.    Lowe  v.  (()  The  company  should  be  described  by 

London"  &  N.  W.  Railway  Co.  18  Q.  B.  their  registered  name.    This  word  "regis- 
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19.  By  or  against  Companies  having  Limited  Liahility,  under  19  ^ 

20  Vict.  c.  47,  and  20  ^  21  Vict.  c.  14. 

The  form  will  be  similar  to  the  last,  adding  the  word  "  limited "  after  the 
corporate  name  of  the  company.  An  alteration  in  the  name  of  the  company 
does  not  abate  the  action.  Sect.  12.  A  limited  company  may  be  compelled  to 
give  security  for  costs. 

20.  By  a  Banking  Company  registered  under  the  Joint  Stock  Banking 

Companies  Act,  1857,  20  ^  21  Vict.  c.  49. 

The  declaration  will  be  in  the  ordinary  form,  describing  the  company  as 
plaintiffs,  by  their  registered  corporate  name.  All  banking  companies  formed 
under  the  7  &  8  Vict.  c.  113,  were,  by  the  joint  stock  banking  companies 
act,  1857,  required  to  register  themselves  as  a  company  under  that  act,  on 
or  before  the  1st  of  January,  1858,  or  were  incapable  of  suing  at  law  or  in 
equity,  but  might  be  sued. 

The  joint  stock  companies  acts,  1856,  1857,  are  incorporated  with,  and 
form  part  of  the  joint  stock  banking  companies  act,  1857.  Banking  compa- 
nies cannot  be  registered  as  limited  companies  under  this  act.  Sect.  3.  For- 
merly, banking  companies  carrying  on  business  under  the  7  Geo.  4,  c.  46,  and 
7  &  8  Vict.  c.  113,  sued  by  their  public  oificer.  See  Chit.  Arch.  1127.  See 
Forms  in  the  last  edition  of  this  work,  and  in  Chitty's  Forms,  658.  See,  also, 
Chit.  Arch.  1122. 

21.  By  an  Official  Liquidator  appointed  under  the  Joint  Stock  Com- 

panies (^Winding-up')  Acts,  1856,  1857.  (m) 

The  form  of  declaration  will  be  the  same  as  in  ordinary  cases.  The  statute 
1 9  &  20  Vict.  c.  47,  s.  90,  gives  power  to  the  official  liquidators,  with  the  sanc- 
tion of  the  court,  to  bring  or  defend  actions  in  the  name  and  on  the  behalf  of 
the  company.  The  official  liquidators  need  not  be  alluded  to  in  the  declara- 
tion or  pleadings.  See,  also,  sections  102,  103,  104  of  the  act,  as  to  the  pro- 
ceedings on  a  voluntary  winding-up  of  a  company.  See,  also,  20  &  21  Vict, 
c.  14  ;  21  &  22  Vict.  c.  60.  The  former  statutes  as  to  winding-up  companies 
were  the  11  &  12  Vict.  c.  45  ;  12  &  13  Vict.  c.  108.  Under  those  acts  the 
offi;cial  manager  of  a  company  was  empowered  to  sue  as  the  nominal  plaintiff; 
but  those  acts  do  not  apply  to  companies  registered  under  the  joint  stock  com- 
panies acts,  1856, 1857,  nor  to  companies  registered  under  7  &  8  Vict.  c.  110, 
after  registration  under  the  acts  of  1856,  1857. 

tered  "  is  usually  added,  but  it  is  not  neces-  s.  4.     This  latter  act  is  amended  by  21  &  22 

sary.     Woolf  v.  City  Steam-Boat  Co.  7  C.  Vict.  c.  60. 

B.  103,  6  D.  &  L.  606.     See  post,  "  Public         (w)  See  13  &  14  Vict.  c.  83,  s.  30,  as  to 

Companies,"   "  Corporation."      The   eertifi-  winding  up  railway  companies.     The  11   & 

cate  of  registration  is  conclusive   evidence  12  Vict.  c.  45,  50,  only  applies  to  actions 

that  the  requisites  of  the  act  have  been  com-  against  a  company,  where  sued  qua  company, 

plied  witli,  and  the  date  of  the  certificate  is  and  not   to   actions   against   the   individual 

the  date  of  the  incorporation  of  the  company,  members    thereof.      Beardshaw  v.  Londes- 

19  &  20  Vict.  c.  47,  s.  13  ;  20  &  21  Vict.  c.  14,  borough,  11  C.  B.  408  ;  2  Pr.  Rep.  460. 
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22.  Declaration  hy  or  against  a  Corporation. 

The  form  is  precisely  as  in  the  ordinary  case.  Form  1,  ante,  p.  5,  giving 
correctly  the  corporate  name.  By  municipal  corporation  act  the  name  of 
all  boroughs  is  "  the  mayor,  aldermen,  and  burgesses,"  &c. ;  5  &  6  W.  4,  c. 
76,  s.  6;  [or,  "citizens  of  a  city."]  Attorney  General  v.  Corporation  of 
Worcester,  15  L.  J.  Chanc.  398.  [According  to  the  practice  in  New  Hamp- 
shire, a  town  corporation  is  described  in  legal  proceedings  as  "  the  town  of 
L.,"  and  not,  as  in  some  other  of  the  states,  "  the  inhabitants  of  the  town 
of  L. ; "  and  a  description  in  the  latter  form  would  be  regarded  in  New 
Hampshire  as  defective.  Lebanon  v.  Griffin,  45  N.  H.  558  ;  Flanders  v. 
Stewartstown,  47  N.  H.  549.  Corporations  should  be  described  by  the  name 
given  to  them  in  their  charters.  See  Angell  &  Ames  Corp.  s.  645  et  seq. 
The  inhabitants  of  a  city  need  not  sue  in  the  name  «t  the  inhabitants  of  the 
city,  but  may  sue  by  its  corporate  name.  Lowell  v.  Morse,  1  Met.  473.] 
The  courts  take  judicial  notice  of  a  corporation  created  by  act  of  parliament. 
Church  V.  Imperial  Gas  Co.  6  Ad.  &  E.  846 ;  [Bell  C.  J.  in  Lebanon  v. 
Griffin,  45  N.  H.  563.]  It  is  not  necessary  to  state  that  the  company  is  a 
corporation,  or  whether  it  became  so  by  charter  or  registration.  Woolf  v. 
City  Steam-Boat  Co.  7  C.  B.  103.  [See  Harris  v.  Muskingum  &c.  Co.  4 
Blackf.  267  ;  Hubbard  v.  Chappel,  14  Ind.  601  ;  Heaston  v.  The  Cincinnati 
Railroad  Co.  16  Ind.  278.] 

23.  By  an  Executor,  (x) 

111  the . 

On  the day  of ,  a.  d. . 


\yenue'].     A.  B.,  executor  of  the  last  will  and  testament  of  O.  P., 

deceased,  by  E.  F.,  his  attorney,  sues  C.  D.     For  [Sfc.     Conclude']  And  the 
plaintiff,  as  executor  as  aforesaid,  claims  £ . 

24.  By  a  Surviving  Executor. 

The  form  is  as^  before,  except  that  the  plaintiff  is  to  be  called  surviving 
executor. 

[24a.  By  an  Executor  of  an  Executor. 

A.  B.,  executor  of  the  last  will  and  testament  of  C.  D.,  deceased,  who  was 
executor"of  the  last  will  and  testament  of  E.  F.,  deceased,  &c.] 

25.  Against  an  Executor ;  or  Hushand  and  Wife,  Executrix. 

Adopt  the  common  form,  ante,  5,  Form  1,  describing  defendant  executor 
8;c.  ut  supra  ;  or  against  husband  and  wife,  executrix,  state  C.  D.,  and  J.  his 
wife,  executrix  of  the  last  will  and  testament  of  O.  P.,  deceased. 

[25a.  Against  a  Surviving  Executor. 
The  officer  is  directed  to  attach  the  goods  and  estate  of  A.  B.,  deceased,  in 
(x)  As  to  declaring  as  executor  on  general  process,  and  vice  versa,  see  Obs.  ante,  3,  (e). 
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the  hands  and  possession  of  C.  D.,  surviving  executor  of  the  last  will  and  testa- 
ment of  the  aforesaid  A.  B. 

[An  executor  de  son  tort  is  sued  in  the  same  manner  as  if  he  were  really 
executor. 

25b.  Against  Heir  and  Devisee. 

A.  B.,  son  and  heir  of  C.  D.,  late  of,  &c.  deceased,  and  E.  F.,  devisee  of 
said  C.  D.,  &c.] 

26.  Declaration  against  Hundredors.  (y) 

Use  the  common  form,  No.  1,  ante,  5,  describing  the  defendants  thus :  The 
men  inhabiting  within  the  hundred  of ,  in  the  county  of . 

27.  Declaration  hy  a  Husband  and  Wife,  (s) 

In  the . 

The day  of ,  a.  d. 


[venue^.     A.  B.,  and  J.  his  wife,  by  E.  F.,  their  attorney,  [or  "  in 

their  own  proper  persons,"]  sue  C.  D.  [^c.  as  usual;   conclude']  And  the 
plaintiffs  claim  £ . 


28.  Against  Husband  and  Wife. 
I  form,  ante,  5,  6,  7,  describing  defeno 

29.  Declaration  by  or  against  an  Infant,  (a) 


As  in  the  common  form,  ante,  5,  6,  7,  describing  defendants  as  C.  D.,  and  J. 
his  wife. 


Tn  the . 

On  the day  of  - 


[venue].     A.  B.,  by  E.  F.,  who  is  admitted  by  the  court  of  our  lady 

the  queen  here  to  prosecute  for  the  said  A.  B.,  who  is  an  infant  within  the 
age  of  twenty-one  years,  as  the  next  friend  of  the  said  A.  B.,  sues  C.  D.  [Sfc. ; 
proceed  and  conclude  as  usual.  The  declaration  against  an  infant  is  the  same 
inform  as  that  against  an  adult.] 

[29a.  Another  Form. 

To  answer  to  A.  B.,  an  infant  under  the  age  of  twenty-one  years,  who  sues 
this  action  by  C.  D.,  his  father  and  next  friend  [or  his  next  friend],  ^c] 

(y)  See  2  Chit.  Arch.  1145;  2  Chit.  Gen.  guardian.  Pr.  Eu.  Hil.  T.  1853,  r.  5.  The 
Pr.  581.  prochein  ami  may  sue  without  authority  from 
(2)  The  marriage  of  a  woman  plaintiff  the  infant.  Morgan  v.  Thorne,  9  Dowl.  228. 
pending  action,  does  not  abate  the  action.  In  Wilson  v.  Watson,  C.  P.  sittings  after  T. 
but  the  action  may  be  proceeded  with;  in  T.  1841,  Tindal  C.  J.  held  that  on  a  record 
such  a  case  the  declaration  should  suggest  commencing  in  this  way  (the  only  plea  being 
the  marriage;  Com.  Law  P.  Act,  1852,  s.  rum  assumpsit),  the  infancy  of  plamtiiF  was 
141 ;  and  allege  the  debt  or  cause  of  action  admitted  on  the  record,  and  no  proof  of  it 
to  have  accrued  to  the  woman  before  the  was  necessary ;  the  action  was  for  money 
marriage  of  the  plaintiffs.  Post,  "  Husband  had  and  received  to  the  use  of  the  infant  and 
and  Wife."  paid  by  him  to  the  defendant  under  an  agree- 
In)  An  infant  cannot  sue  hy  attorney;  ment  which  he  contended  he  could  rescind. 
ante,   as  to  admission   of  prochein  ami   or  MS.     Pearson,  counsel  for  the  plaintiff. 
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30.  Declaration  by  an  Informer. 

In  the . 

On  the day  of ,  A.  D. . 


[venue].     A.  B.,  who  sues  as  well  for  our  lady  the  queen  [or  "  for  the 

poor  of  the  parish  of ,  in  the  county  of "]  as  for  himself,  in  this 

behalf,  by  E.  F.,  his  attorney,  [or  "  in  his  own  proper  person,"]  sues  [S^c.  ; 
proceed  as  usual.  See  ante,  5,  Form  1,  and  conclude']  And  the  plaintiff  claims, 
as  well  for  himself  as  for  our  lady  the  queen,  [or  "  for  the  said  parish,"]  £ . 

31.  Declaration  against  Peers  and  Members  of  Parliament. 

The  declaration  is  in  the  usual' form.  See  ante,  5,  Form  1.  The  title  of 
the  peer  should  be  stated.  The  M.  P.  need  not  be  so  styled.  The  uniformity 
of  process  act,  2  W.  4,  c.  39,  s.  1,  abolishes  the  privilege  of  peers  and  mem- 
bers of  parliament  to  be  sued  by  original  or  bill.  They  are  to  be  sued  by 
writ  of  summons  in  the  ordinary  form.  No  ca.  sa.  can  be  issued  against 
peers  or  members  of  parliament  during  their  privilege.  As  to  proceedings 
against  an  M.  P.  subject  to  the  bankrupt  laws,  see  Bank.  Law  Con.  Act, 
1849,  s.  77  ;  Chitty's  Forms,  642  ;  Chit.  Arch.  1094. 

32.  Form  of  Declaration  by  or  against  a  Surviving  Plaintiff  or  Defend- 

ant, where  the  Death  occurred  before  Writ  issued. 

In  this  case  the  commencement  and  conclusion  of  the  declaration  will  he  in 
the  common  form.  See  ante,  5,  Form  1.  As  to  the  body  of  the  declaration,  see 
"  Declarations  on  Contract,"  post,  "  Partners." 

33.  Commencement  of  Declaration  where  one  of  the  Plaintiffs  died 

after  the  issuing  of  the   Writ.  (6) 

Iff  the . 

On  the day  of ,  a.  d. . 

[venue].     A.  B.,  by  E.  F.,  his  attorney,  sues  C.  D.,  who  has  been 

summoned  to  answer  the  said  A.  B.  and  one  E.  F.,  who  died  after  the  issuing 
of  the  writ  of  summons,  at  the  suit  of  the  said  A.  B.,  and  the  said  E.  F.  in 
his  lifetime,  in  this  cause.  For  [proceed  as  in  the  forms  at  the  suit  of  a  sur- 
viving creditor,  8fC.  post,  tit.  "  Partners."] 

34.  The  like,  tvhere  one  of  the  Defendants  died  after  the  issuing  of 

the  Writ,  (c) 

In  the . 

On  the day  of ,  a.  d. . 

[venue].     A.  B.,  by  E.  F.,  his  attorney,  sues  C.  D.,  who  has  been 


summoned  to  answer  the  said  A.  B.  by  virtue  of  a  writ  issued  in  this  cause 

(b)  An  action  does  not  abate  by  death  If  the  above  suggestion  be  not  made,  the  sub- 

of  a  sole  plaintiff  or  defendant,  or  of  one  or  sequent  proceedings  will  be  void.    Barnewell 

more  of  several  plaintiffs  or  defendants ;  C.  v.  Sutherland,  1  Lj,  M.  &  P.  159  ;  Larchin  v. 

L.  P.  Act,  1852,  ss.  135-6-7-8;  but  the  death  Buckle,  lb.  740;  Pinkus  u.  Sturch,  5  C.  B. 

being  suggested  upon  the  record,  the  action  474.    As;to  compelling  continuance  or  aban- 

may  proceed  at  the  suit  of  the  legal  repre-  donment  of  action,  see  C.  L.  P.  Act,  1854,  s. 

sentative  of  such  sole  plaintiff  or  by  the  sur-  92. 
viving  plaintiff  or  plaintiffs.   Posf,  Appendix.        (c) -Supra,  note  (6). 
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on  [^•c.J  against  the  said  C.  D.  and  one  G.  H.,  who  died  after  the  issuing 
of  the  said  writ.  For  [jiroceed  as  usual,  alleging  the  deht  or  cause  of  action 
to  have  accrued  against  the  defendant  and  the  said  G.  H.  deceased,  post,  tit. 
"  Partners."] 

35.  Declaration  hy  Judgment  Creditor  against  Garnishee,  on  attach- 
ment of  Debt,  in  his  Hands,  (c?) 
In  the  Q.  B.  [or  "  C.  P."  or  «  exchequer  of  pleas."] 

The day  of ,  a.  d. . 

[venue'].     A.  B.,  by ,  his  attorney,  [or  "  in  person,"]  sues  E.  F. 

by  a  writ  issued  forth  of  this  court,  in  these  words :  Victoria  [^c.  copy  the 
writ.]  And  the  said  E.  F.  has  appeared  to  the  said  writ,  and  the  said  A.  B., 
by  his  attorney  aforesaid,  says  that  the  said  debt  due  from  the  said  E.  F.  to 
the  said  C.  D.  is  for  [Sfc. ;  here  state  the  debt  as  in  a  declaration  in  ordinary 
cases] ;  and  the  said  A.  B.  prays  that  execution  may  be  adjudged  to  him 
accordingly  for  the  said  £ ,  and  for  costs  of  suit  in  this  behalf. 


II.   PLEAS,   REPLICATIONS,  &c. 


1.    PLEAS   IN   ABATEMENT,  (e) 

1.   Commencement  and  Conclusion  of  Plea  in  Abatement. 

In  the  Q.  B.  [or  "  C.  P."  or  "  exchequer  of  pleas."] 

The day  of ,  a.  d. .  (/) 

C.  D.  \      The  said  defendant,  by ,  his  attorney,  [or  "  in  person,"  (g)]  prays 

ats.    V  judgment  of  the  said  writ  and  declaration,  (h)  and  that  the  same  may 
A.  B.  )  be  quashed,  because  he  says  that  [^-c  stating  the  ground  of  abatement. 

{d)  See  Com.  Law  P.  Act,   1854,  s.  64.  day.     Rylaiid  v.  Wormald,  2  M.  &  W.  393. 

The  rules  Mich.  1854,  give  the  above  form,  Tlie  plea  must  be  pleaded  (after  appearance 

and  the  form  of  plea  as  follows  ;  "  The  said  and  declaration )  within  the   above   period, 

E.  F.,  by ,  his  attorney,  says,  that  he  although  there  has  been  no  notice  to  plead  ; 

never  was   indebted  to   the  said  C.  D.  as  if  pleaded  after  the   proper  time   without 

alleged  [m-  plead  such  other  defence  07'  several  leave  of  the  court  or  a  judge,  the  plaintiff 

defences  as  in  other  cases],  may  sign  judgment  by  default  at  the  expira- 

(e)  See,  in    general,    Steph.  ;    Bac.   Ab.  tion  of  the  time  for  pleading.    See,  generally, 

Abatement,  N. ;  Com.  Dig.  Abatement,  B. ;  2   Chit.   Arch.   869.     By   leave,  it   may  be 

1  Chit.  PI.  7th  ed.  462 ;  2  Chit.  Arch.  865.  pleaded  after  the  four  days.     See  instances, 

I'leas  in  abatement  must  be  pleaded,  that  is,  Sowter  v.  Dunston,  1  M.  &  Ry.  508 ;  Milner 

delivered  in,  four  days  after  the  delivery,  or  v.  Milner,  3  T.  R.  632.     There  must  be  an 

filing  of  declaration.     The  four  days  are  in-  affidavit  of  the  truth  of  the  plea.     4  Ann.  c. 

elusive  of  the  first  and  exclusive  of  the  last  16,  s.  11;   see  forms  and  notes,  post.     The 

(/)  The  day  the  plea  is  delivered,  see  ;)os«,  Bl.  R.  1094;   Hunter  v.  Neck,.  3  M.  &  G. 

19,  note  (m).    When  to  be  pleaded,  supra,  181.         .                     , 

note  (e).  (/')  This  is  now  the  proper  form  in  all  the 

ig)  A  plea  in  abatement,  unless  pleaded  courts;  it  is  not  sufficient  to  pray  judgment 
by  a  married  woman,  may  be  pleaded  in  per-  of  the  declaration  only.  Davies  i-.  Thomp- 
son or  by  attorney.  2  Saund.  209  a.  Pleas  son,  14  M.  &  W.  161.  It  is  not  necessary  to 
to  the  juri.sdiction  are  to  be  pleaded  in  per-  .say  "  comes  and  defends  the  wrong,"  &c.  aa 
.son.     Gil.   C.   P.  187;    Grant  v.  Sondes,  2  formerly.     See  post,  19,  note  {p). 
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See  forms,  post,  Index,  "  Abatement,"  and  conclude']  And  this  the  defendant  is 
ready  to  verify  :  wherefore  he  prays  judgment  (i)  of  the  said  writ  and  decla- 
ration, and  that  the  same  may  be  quashed,  [S^c.  or  if  the  plea  be  "  Non- 
joinder," or  "  Coverture,"  see  the  forms,  post.  And  affidavit  of  truth,  see  form, 
post,  "  Abatement."] 

2.   Commencement  and  Conclusion  of  Replication  thereto,  (k} 

In  the . 

The day  of ,  a.  d. 


A.  B.  \  The  plaintiff  says  that  his  said  writ  and  declaration  ought  not  (/c) 
V.  V  to  be  quashed,  because  he  says  that  \_SfC.  slating  the  matter  ;  and  if  it 
C.  D.  )  be  merely  in  denial,  concluding  thus :]  And  this  the  plaintiff  prays  may 
inquired  of  by  the  country  [SfC. ;  or  if  the  replication  be  not  a  mere  traverse, 
and  contain  new  matter,  conclude]  And  this  the  plaintiff  is  ready  to  verify : 
wherefore  he  prays  judgment  (J)  and  his  damages,  [S^c. ;  conclude  as  in  the 
case  of  a  replication  in  bar,  post,  24,  Form  7  ;  or  perhaps  the  conclusion  might 
be  after  the  verification,  with  a  prayer  of  judgmetit,  whether  the  said  writ  and 
declaration  ought  to  be  quashed.] 


2.  PLEAS  IN  BAR,  AND  REPLICATIONS,  AND  SUBSEQUENT 

PLEADINGS. 

Obs.  — When  the  plaintiff  has  declared,  the  defendant,  if  within  the  jurisdiction, 
must  plead  within  eight  days,  unless  the  time  for  pleading  be  extended  by  the 
court  or  a  judge.  Com.  Law  P.  Act,  1852,  s.  63.  No  rule  to  plead  or  de- 
mand of  plea  is  now  necessary,  but  notice  to  plead  in  eight  days  ;  otherwise 
judgment  may,  whether  the  declaration  be  delivered  or  filed,  be  indorsed  on 
the  declaration  or  delivered  separately.    lb.  and  s.  62.     The  eight  days  are 

plea  in  general  cannot  be  amended ;  2  Chit.  (Ic)  If  the  plea  be  defective,  the  plaintiff 

Arch.  871;  [but  see  1  Chitty  PI.  482,  note  may  demur  (generally)'  and  the  defendant 

(e);  ]  and  a  demurrer,  even  for  informality,  cannot  amend  ;  see  ante,  16,  note  (e) ;  and  the 

not  constituting  a  defect  in  substance,  may  be  plaintiff  has  costs  if  he  succeed  on  demurrer, 

general.     Lloyd  v.  "Williams,  2  M.  &  S.  484;  3  &  4  W.  4,  c.  42,  s.  34.     Defendant  cannot, 

Esdaile  v.  Lund,  12  M.  &  W.  607 ;  Eyalls  v.  upon  demurrer  to  the  plea,  object  to  the 

BramaD,  1  Bxch.  734.     See  Dundalk  West-  declaration.    Dundalk  Western  RaUwav  Co.. 

ern  Railway  Co.  v.  Tapster,  1   Q.  B.  667.  v.  Tapster,  1  Q.  B.  667.    But  if  the  objec- 

Pleas  of  misnomer  were  abolished  by  3  &  4  tion  be  not  clear,  the  plaintiff  should  iiot 

W.  4,  c.  42,  s.  11,  ante,  (e)  and  (g).    And  by  demur  ;  especially  as  the  judgment,  even  if 

the  common  law  procedure  act,  1852,  ss.  38,  in  his  favor,  is  not  final,  but  merely  a  respon- 

39,  pleas  in  abatement  of  non-/omrf«)- are  ren-  deas  ouster.    2  Saund.  211,  note  (3);  Tidd, 

dered  less  obnoxious  than  formerly  to  the  9th  ed.  641,  642.     If  it  be  probable  that  the 

prosecution  of  a  claim.    See  form  and  notes,  defendant  can  establish  the  trijth  of  his  plea 

post,  "  Pleas  in  Abatement   in   Actions  ex  in  abatement,  the  plaintiff  should  enter  a  cas- 

Contractu."    As  to  the  pleas  to  the  jurisdic-  setur  breve,  except  where  the  plea  is  of  non- 

tion  of  the  court,  which  are  not  properly  joinder,  where  he  should  amend  (C^  L.   P. 

pleas  in  abatement  (Steph.  4th  ed.  notes.  Act,  1852,  ss.  38,  39,  60,  unie,  5),  and  neither 

xxvii.),  see  forms,  &c.  Ib.46;l  Went.  51, 60,  party   pays  costs  thereon.      2   Chit.   Arch. 

61  ;  3  Chit.  PI.  7th  ed.  8.  1417  ;   Poole  v.  Penbrey,  1  Dowl.  693.     As 

(i)  This  prayer  of  judgment  was  necessary  to  the  replication,  &c.  upon  a  plea  of  non- 

before  the  common  law  procedure  act,  1852,  joinder,  see  form  and  notes,  posf.    TJie  plain- 

ss.  66,  69,  dispensing  with  the  prayer  of  judg-  tiff  recovers  final  judgment,  with  damages 

ment  in  a  plea ;  and  this  statute  seems  not  and  costs,  if  he  obtain  a  verdict  upon  issue 

to  apply  to  pleas  in  abatement;  see  post,  19,  joined  on  a  plea  in  abatement.    Tidd,  9th 

note  (p) ;  Davies  v.  Thompson,  supra ;  Whit-  ed.  641. 

ling  i;.  Desanges,  3  C.  B.  910 ;  4  D.  &  L.  (/)  This  and  the  prayer  of  judgment  seem 
678 ;  Chitty's  Forms,  99,  448 ;  or  to  plead-  proper.  The  rule  as  to  precludi  non  and 
ings  by  way  of  estoppel ;  Weld  «.  Baxter,  1 1  prayer  of  judgment  applies  only  to  replica- 
Ex.  816 ;  3  Jur.  N.  S.  91  Ex.  tions  to  pleas  in  bar.     See  post,  19,  note  (p). 

vot   11.  2 
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Obs.  reckoned  exclusive  of  the  day  on  which  notice  to  plead  is  given,  but  inclusive 
of  the  last  day  —  unless  the  last  day  be  a  Sunday,  Christmas  Day,  Good 
Friday,  or  a  day  appointed  for  a  public  fast  or  thanksgiving,  in  which  case 
the  time  shall  be  reckoned  exclusively  of  that  day  also.  Rule  1 74,  Hil.  T. 
1853.  By  Reg.  Gen.  East.  T.  1856,  service  of  pleadings  must  be  made  before 
7  o'clock  p.  M.,  except  on  Saturdays,  when  it  shall  be  made  before  2  o'clock 
p.  M.  If  made  after  7  p.  M.  on  any  day  except  Saturday,  the  service  shall  be 
deemed  to  have  been  made  on  the  following  day,  or  if  made  after  2  p.  M.  on 
Saturday,  the  service  shall  be  deemed  as  made  on  the  following  Monday. 
[Connelly  v.  Bremner,  L.  R.  1  C.  P.  557  ;  S.  C.  35  L.  J.  C.  P.  319.] 

Before  judgment  can  be  signed  for  want  of  a  plea,  notice  to  plead  must  have 
been  given  ;  and  it  must  express  the  time  within  which  the  defendant  is  re- 
quired to  plead.  C.  L.  P.  Act,  1852,  s.  62-63  ;  Ram  v.  Buncombe,  2  D.  & 
L.  88.  If  it  allow  a  longer  time  than  riecessary,  defendant  is  entitled  to  such 
prolonged  time.    Solomonson  v.  Parker,  ,2  Dowl.  P.  C.  405. 

If  the  time  for  pleading  or  answering  any  pleadings  shall  not  have  expired  be- 
fore the  10th  of  August  in  any  year,  the  party  called  upon  to  plead,  reply, 
&c.  shall  have  the  same  number  of  days  for  that  purpose  after  the  24th 
October  as  if  the  declaration  or  preceding  pleading  had  been  delivered  or  filed 
on  the  24th  October.    Reg.  H.  T.  1853,  note  (9). 

A  plea  delivered  between  the  10th  August  and  24th  October  is  a  nullity,  and 
plaintiff  may,  after  the  time  for  pleading  has  expired,  sign  judgment.  Mills  v. 
Brown,  9  Dowl.  161  ;  Severin  v.  Leicester,  12  Q.  B.  949.  Where  a  plea  was 
delivered  after  2  p.  M.  on  Saturday,  the  9th  of  August,  on  which  the  time  for 
pleading  expired,  judgment  signed  on  the  12th  was  held  regular.  Sharp  u. 
Fox,  1  H.  &  N.  49.  But  by  consent,  or  by  the  terms  imposed  by  a,  judge, 
pleadings  may  be  delivered  between  those  days. 

Where  the  original,  or  the  enlarged  time  for  pleading  expires  on  the  1 0th  August, 
judgment  for  want  of  plea  cannot  be  signed  on  the  llth.  Morris  v.  Hancock, 
1  Dowl.  N.  S.  320  ;  Severin  v.  Leicester,  12  Q.  B.  949  ;  Wilson  v.  Brad- 
stoche,  2  Dowl.  416.  And  where  a  month's  time  had  been  given  to  plead, 
and  twenty-five  days  of  it  were  unexpired  on  the  10th  August,  defendant  was 
held  entitled  to  twenty-five  days  to  plead  after  the  24th  Octoljer.  Trinder  v. 
Smedley,  3  Dowl.  87. 

By  Rule  175,  Hil.  T.  1853,  the  days  between  Thursday  next  before  and  Wednes- 
day next  after  Easter  Day  and  Cliristmas  Day,  and  the  three  following  days, 
shall  not  be  reckoned  or  included  in  any  rules,  notices,  or  other  proceedings, 
except  notices  of  trial,  or  notices  of  inquiry.  This  rule  extends  to  pleadings. 
Harrison  v.  Tait,  4  Bing.  N.  C.  443  ;  6  Dowl.  611  ;  Wilkes  v.  Perk,  5  M.  & 
G.  376  ;   1  Chit.  Arch.'l45,  221. 

As  to  the  time  for  pleading  after  delivery  of  particulars,  see  Rule  21,  Hil.  T. 
1853;  Aspinwall  v.  Smith,  8  Taunt.  592;  Wickens  v.  Cox,  4  M.  &  W.  67; 
Maunder  u.  Collett,  3  C.  B.  554  ;  '1  Chit.  Arch.  221;  or  after  order  t«  plead 
several  matters,  or  order  for  security  for  costs,  lb. 

By  Com.  Law  Procedure  Act,  1852,  s.  90.  after  amendment  of  the  declaration, 
no  new  notice  to  plead  is  necessary  ;  but  the  defendant  must  plead  within 
the  time  specified  in  the  original  notice,  or  within  two  days  after  amendment, 
which  shall  last  expire,  unless  otherwise  ordered  by  the  court  or  a  judge. 
If  the  defendant  has  ah-eady  pleaded,  and  does  not  plead  de  novo  to  the 
amended  pleadings  within  two  days,  or  such  further  time  as  is  allowed  by 
court  or  judge,  the  original  pleas  pleaded  will  stand.  lb.  But  this  would 
seem  not  to  apply  to  an  amendment  after  demurrer.  Fagg  v. '  Borsleyi  1  C. 
&M.  770  ;  2  Dowl.  107  ;  Huckvale  v.  Kendal,  3  B.  &  Aid.  137.  If  the 
original  plea  pleaded  be  not  applicable  to  the  amended  declaration,  and  the 
defendant  does  not  alter  his  plea  or  plead  another,  plaintiff  may  sign  judg- 
ment. 1  phit.  Arch.  223.  Whenfurther  time  is  given  to  plead,  it  is  reckoned 
exclu.sive  of  the  day  of  the  date  of  the  order,  and  inclusive  of  the  last  day. 
R.  174,  Hil.  T.  1853  ;  Pepperell  v.  Burrell,  2  Dowl.  674  ;  Liffin  v.  Pitcher,  1 
Dowl.  N.  S.  767.  Where  defendant  has  one  day's  time  given  him,  he  has, 
the  whole  of  the  day  next  after  the  order.  If  a  certain  number  of  clear  days 
are  given,  they  are  reckoned  exclusive  of  the  first  and  last.  An  order  for 
time  to  plead  "  till  Tuesday,"  includes  that  day.  Dakins  v.  Wagner,  3  Dowl. 
535  ;  Kerr  v.  Jeston,  1  Dowl.  N.  S.  538.     An  order  for  seven  days   from  or 
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Obs.  after  "  Tuesday,"  excludes  that  day.  Young  v.  Higgon,  6  M.  &  W.  49  ;  8 
Dowl.  211.  A  month's' time  to  plead  is  a  lunar,  not  a  calendar,  month.  Tul- 
lett  0.  Linfield,  3  Burr.  1455  ;  Soper  v.  Curtis,  2  Dowl.  237.  See,  generally, 
as  to  the  computation  of  time,  1  Chit.  Arch.  144-146  ;  [1  Chitty  Uontr.  (11th 
Am.  ed.)  1062-1066.] 
Though  the  defendant  pleads  irregularly,  or  a  plea  which  is  a  nullity,  judgment 
cannot  be  signed  for  want  of  a  plea,  until  after  the  time  for  pleading  has  ex- 
pired.   1  Chit.  Arch.  268. 

' '  Where  a  party  has  obtained  time  to  plead  on  the  terms  of  '  pleading 
issuably,'  and  by  his  pleading  fails  to  bring  the  merits  of  the  case,  or  some 
question  of  fact,  or  some  question  of  law  arising  on  the  facts,  in  issue,  he  does 
not  comply  with  the  conditions  of  the  order.  Per  Abbott  C.  J.  Sawtell  v. 
Gillard,  5  D.  &  R.  620  ;  and  see  per  Parke  B.  Mackay  v.  Wood,  7  M.  & 
W.  420.  And  in  such  case,  although  there  be  other  pleas  which  are  issuable, 
the  plaintiff  may  sign  judgment  as  for  want  of  a  plea  when  the  time  for  plead- 
ing has  expired,  even  though  the  defendant  has  obtained  leave  of  a  judge  to 
plead  the  pleas.  Humphreys  w.  Earl  of  Waldegrave,  C  M.  &  W.  622  ;  Howen 
V.  Carr,  5  Dowl.  305  ;  Capner  v.  Minchner,  13  M.  &  W.  704  ;  Roberts  v. 
Brett,  17  C.  B.  534.  As  to  what  are  issuable  pleas,  see  1  Chit.  Arch.  228  ; 
[1  Chitty  PI.  545,  546  ;]  a  plea  in  abatement,  or  a  mere  dilatory  plea,  or  a 
demurrer  for  mere  matter  of  form,  formerly  only  bad  on  special  demurrer  is 
not;  post,  p.  24,  Obs.  ;  ante,  16,  note  (e)  ;  but  a  general  demurrer  is  an 
issuable  plea.  Where  the  defendant  is  put  under  the  usual  terms  to  plead 
issuably,  &c.  his  undertaking  has  reference  to  the  then  existing  state  of  the 
record,  and  it  ceases  to  be  binding  if  the  plaintiff  subsequently  amend  his 
declaration.    Children  v.  Mannering,  8  Dowl.  120  ;  Chapman  or  Hutt  v.  Giles, 

1  D.  &  L.  389  ;  11  M.  &  W.  756.  An  application  for  time  to  reply  is  a 
waiver  of  objection  to  a  plea  on  the  ground  that  it  is  not  issuable  ;  Trott  v. 
Smith,  9  M.  &  VV.  765  ;  2  Dowl.  N.  S.  278  ;  Stead  v.  Carey,  7  M.  &  G.  646; 

2  D.  &  L.  270  ;  or  service  of  an  order  [or  semble,  summons]  for  particulars 
of  set-off";  Scott  v.  Watson,  1  C.  B.  826  ;  3  D.  &  L.  208.  But  where  de- 
fendant pleaded  payment  into  court  upon  one  count,  and  a  non-issuable  plea 
to  the  rest  of  the  declaration,  taking  the  money  out  of  court  was  held  no 
waiver  to  the  objection  that  the  plea  was  non-issuable  ;  Verbert  v.  De  Keyser, 

3  D.  &  L.  392  ;  and  it  is  no  waiver  to  obtain  leave  to  reply  and  demur  to  a 
plea.  Simian  v.  Miller,  1  C.  B.  N.  S.  686.  Terms  of  replying  issuably  will 
not  in  general  be  imposed  on  the  plaintiff.  Crutchley  v.  London  &  Birming- 
ham Railway  Co.  2  D.  &  L.  102. 

1.  Form  of  Commencement  of  a  Plea  in  Bar. 
In  the  Q.  B.  ["  C.  P."  or  "  exchequer  of  pleas."]  (m) 

On  the day  of ,  a.  d. .  (m) 

^^^  )      And  the  defendant,  (n)  by ,  his  attorney,  (a)  [or  "  in  per- 

'       ("son,"]  says  that  [_state  the  matter  of  defence.     See  post  (p)^. 

(m)   The  plea  must  be  entitled  of   the  ant  C.  D.  sued  as  E.  F.,  by,  &c."    It  has 

proper  court,  and  of  the  day  when  pleaded,  been  held  that  a  mistake  in  stating  the  de- 

Com.  Law  P.  Act,  1852,  s.  54.     The  omis-  fendant's  Christian  name  in  the  commence- 

sion  of  any  title  of  the  court  may  be  imma-  meut  of  a  plea  does  not  entitle  the  plaintiiF 

terial  perhaps  in  a  plea,  if  it  be  not  entitled  to  treat  the  plea  as  a  nullity,  and  to  sign 

in  the  wrong  court.     In  the  latter  case,  the  judgment  for  want  of  a  plea.     Anon.  7  D.  & 

plea  can  hardly  be  considered  a  plea  in  the  R.  511. 

cause.  The  omission  of  a  date,  or  a  wrong  (o)  The  omission  to  state  whether  defend- 
date,  would  be  ground  for  a  summons  to  set  ant  pleads  by  attorney  or  in  person,  was 
aside  the  plea  for  irregularity  ;  but  the  de-  formerly  ground  of  demurrer,  but  it  now  ap- 
fendant  would  be  allowed  to  amend  on  pay-  pears  to  be  only  ground  for  setting  aside  the 
ment  of  trifling  costs  —  a  demurrer  Would  plea  for  irregularity,  or  calling  upon  defend- 
not  hold.  Neal  v.  Richardson,  2  Dowl.  89 ;  ant  to  amend  and  pay  costs.  A  plea  pleaded 
Hodson  V.  Pennell,  4  M.  &  W.  373.  in  the  name  of  a  person-  who  is  not  an  attor- 

(n)    Where    the    defendant    is    declared  ney  will  not  entitle  plaintiff  to  treat  the_  plea 

against  by  a  wrong  name,  he  cannot  plead  as  a  nullity,  and  sign  judgment.    HiU  u 

in  abatement  (ante,  2),  but  may  compel  plain-  Mills,  2  Dowl.  696. 

tiff  to  amend.    In  such  case  it  is  usual  to        (p)  The  form  of  commencement  of  a  plea 

commence  the  plea,  "And  the  said  defend-  is  given  by  the  Com.  Law  P.  Act,  18.52,  s 
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Variations  in  particular  Oases  of  jPefendants. 

1.  ^  one  defendant  only  plead,  others  being  sued  with  him,  say,  And  the 
defendant  C.  D.,  by  G.  H.,  his  attorney,  \Sfc.  talcing  care  to  entitle  the  pleas, 
"  C.  D.  sued  with  another,"  or  "  others,"  "  ats.  A.  B."] 

2.  If  the  defendants  he  husband  and  wife,  say,  the  said  C.  D.  and  J.  his 
wife,  by  G.  H.,  their  attorney  [^c] 

3.  If  the  defendant  he  an  infant,  see  the  form,  post,  "  Pleas  in  Actions  on 
Contracts,"  "  Infancy." 

Variations  when  the  Plea  is  to  Part  only  of  the  Cause  of  Action. 

4.  The  defendant,  by  G.  H.,  his  attorney,  as  to  the  [" first "]  count,  [_^c.'\ 

5.  The  defendant,  by  G.  H.,  his  attorney,  as  to  the  sum  of  £ ,  parcel 

of  the  money  claimed  in  the  ["first,"  "second,"  or  "third  count,"  as  the  case 
may  be,  see  post"]  and  the  said  causes  of  action  in  respect  thereof,  (9)  says;  [^'C-J 

6.  And  the  defendant,  by  G.  H.,  his  attorney,  as  to  the  said  breach  first 
assigned,  [or  "  as  to  so  much  of  the  said  declaration,"  or  "  first  count,"  "  as 
charges  the  defendant  with  assaulting,"  8^c.  or  "with  not  keeping  the  said  prem- 
ises in  repair,"  or  "with  having  spoken  and  published  .the  following  words," 
Sfc.  as  the  case  may  be,  following  the  words  of  that  part  of  the  declaration 
intended  to  he  answered,^  and  the  causes  of  action  in  respect  thereof,  (q) 
says,  [4-c.J 

2.  Replication.     Joinder  of  Issue,  (r) 
In  the . 


A.  B. 

V. 

CD. 


The day  of ,  a.  d. [  27ie  day  the  replication  is  delivered.'] 

The  plaintiff  joins  [or  "takes"]  issue  upon  the  defendant's  first  [or 
second  "]  plea.     [  This  concludes  the  pleadings.] 


3.  Replication  where  the  -Plea  is  not  a  mere  Traverse,  and  the  Repli- 
cation contains  New  Matter. 

'  In  the . 

The day  of ,  a.  d. . 

A.  B.  ■)      The   plaintiiF,  as  to  the  defendant's  first  [or  "  second "]  plea,  [or 

V.     y "  plea  to  the  sum  of  £ ,  parcel,  &c."  as  the  case  may  be,]  says, 

C.  D.  )  that  [4-c.J   (s) 

67,  which  alao  provides  that  no  formal  de-  taken  as  pleaded  to  the  whole  declaration, 
fence  or  formal  conclusion  shall  be  required  and  will  be  informal.  Warley  v.  Harrison, 
or  necessary  to  any  plea,  avowiy,  cognizance,  3  Ad.  &  E.  669.  If,  however,  it  clearly  ap- 
or  subsequent  pleading ;  nor  ia  it  necessary  pears  from  the  body  of  the  plea  to  what  part 
in  any  plea  or  subsequent  pleading  to  use  of  the  declaration  it  intends  to  be  an  answer, 
any  allegation  of  actionem  non,  or  actionem  theplaintiffcanuotsignjudgment,  though  the 
tdterius  non,  or  to  tlie  like  effect,  or  any  prayer  commencement  be  informal.  Vere  v.  Golds- 
of  judgment,  or  in  any  replication  or  subse-  borough,  1  Biug.  N.  C.  353  ;  1  Scott,  265. 
quent  pleading,  to  use  any  allegation  of  pre-  (r)  As  to  the  effect  of  this  joinder  of  issue, 
cludi  non,  or  to  the  like  effect,  or  any  prayer  see  common  law  procedure  act,  1852,  ss.  76, 
of  judgment.  lb.  s.  66.  The  signature  of  77,  78,  79.  And  see  the  form  in  section  77  ; 
counsel,  is  no  longer  required  to  any  plead-  differing  from  form  in  the  schedule.  It 
ing.  lb.  s.  85.  should  seem  that  the  plaintiff  "joins"  issue 
iq)  This  is  necessary  when  the  plea  is  to  where  the  defendant's  plea  is  a  traverse,  and 
part  only  of  a  count,  and  the  body  of  it  does  not  allege  new  matter.  Where  the  plea 
answers  both  that  part  and  the  damages  ac-  alleges  new  matter,  the  plaintiff  takes  issue 
crued  in  consequence.  See  Henry  v.  Earl,  upon  it.  Glover  v.  Dixon,  9  Ex.  958. 
8  M.  &  W.  230,  per  Parke  B.  A  plea  with-  (s)  Where  the  plaintiff's  pleading  is  in  de- 
out  being  confined  to  any  one  count,  will  be  nial  of  the  pleading  of  the  defendant  or  some 
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\_If  the  plaintiff  have  obtained  leave  to  reply  several  matters,  commence  a 
second  replication  thus:  "And  the  plaintiff,  for  a  further,"  or  "second,"  or 
"third"]  replication  to  the  defendant's  plea,  says  [^-c.J 

4.   Commencement  of  a  Second  or  further  Plea,  (f) 
And  for  a  second  [or  "  third,"  or  "fourth"]  plea  in  this  behalf,  the  defend- 


part  of  it,  the  plaintiff  may  add  a  joinder  of 
issue  for  the  defendant.    Com.  Law  P.  Act, 
18.52,  s.  79;   Winterbottom   v.  Lees,  2  Ex. 
325.     And  this  joinder  need  not  have  any- 
additional  date.    Eddeu  v.  Ward,  12  Ad.  & 
E.  428 ;  8  Dowl.  725  ;  Middleton  v.  Woods, 
6  M.  &  W.  136    AUter,  when  it  is  delivered 
by  the  other  party  as  an  independent  plead- 
ing.    Shackel  «.  Banger,  3  M.  &  W.  409. 
"  ia  all  cases  where  the  plaintiff's  pleading 
is  in  denial  of  the  defendant's,  without  joining 
issue,  the  plaintiffs  attorney  may  give  notice 
of  trial  at  the  time  of  delivering  his  replica- 
tion or  other  subsequent  pleading ;  and  in 
case  issue  shall  afterwards  be  joined,  such 
notice  shall  be  available."    Pr.  Rules  H.  T. 
1853,  r.  40.     When  the  replication  contains 
new  matter,  there  should  be  a  notice  to  re- 
join, which  is  given  on  the  back  of  the  repli- 
cation or  delivered  separately.    Ajid  where 
plaintiff  added  a  similiter  for  defendant,  and 
the  latter  gave  notice  that  he  had  struck  it 
out,  but  did  not  deliver  any  joinder  or  de- 
murrer within  the  four  days,  it  was  held  the 
proper  course  for  plaintiff  to  sign  judgment. 
Twycross  o.  King,  6  Q.  B.  663  ;  2  D.  &  L. 
534  ;  Wrench  v.  James,  6  C.  B.  198.    Plain- 
tiff may,  if  defendant  do  not  rejoin,  strike  out 
the  previous  pleadings,  and  sign  judgment 
for  want  of  a  plea,  or  he  may  retain  the 
pleadings  on  the  record,  and  sign  judgment 
for  want  of  a  rejoinder.     Petri  v.  Fitzroy,  5 
T.  R.  152  ;  Hitchcock  v.  Walford,  6  Scott  ]Sf. 
R.   792 ;    Laws  v.  Shaw,  5  Q.  B.  322.     A 
notice  to  rejoin,  however,  is  not  necessary 
where  the  defendant  is  under  terms  to  rejoin 
gratis ;  but  the  defendant  must  rejoin  in  four 
days  after  the   delivery  of  the  replication. 
Adkins  v.  Anderson,   10   M.   &   W.    12 ;   1 
Dowl.  N.  S.  877 ;  Winterbottom  v.  Lees,  2 
Ex.  325.      If   the    defendant,  after   notice, 
omit  to  rejoin,  the  plaintiff  may  sign  judg- 
ment, although  the  replication  tender  issue, 
and  the  defendant  was  under  terras  to  rejoin 
gratis,  so  that  the  plaintiff  might  have  added 
the  similiter  for  him ;  but  in  case  such  sharp 
practice  is  resorted  to,  it  seems  the  court  will 
set  aside  the  judgment  without  costs,  Seatou 
V.  Scales,  1  Harr.  &  W.  210,  by  Williams  J. 
upon  the  authority  of  Wye  v.  Fisher,  3  B.  & 
P.  443  ;  but  Seaton  v.  Scales  is  differently 
reported,  by  the  name  of  Seaton  v.  Skey,  in 
3  Dowl.  527.     No  rule  to  rejoin  or  demand 
of  rejoinder  is  now  necessary.    Com.  Law  P. 
Act,  1852,  s.  53.     Where  a  replication  con- 
cluded to  the  country   with  an  "  &c."    al- 
though no  similiter  was  added  in  the  issue 
or  record,  the  judge  tried  the    cause,  the 
"  &c."  being  sufficient.    Clark  v,  Nicholson, 


6  C.  &  P.   712 ;  Rowlinson  v.  Roantree,  lb. 
551. 

{t)   Pleading    several  pleas.     At  common 
law  a  defendant    could  not  plead  several 
distinct  pleas   to   the   whole  or   part   of  a 
declaration ;  Co.  Litt.  303  a ;  nor  plead  and 
demur  to  it.    Bailey  v.  Baker,  1  Dowl.  N.  S. 
891.    But  several  pleas  to  distinct  parts  of 
the    declaration,    and   which,  if   taken  to- 
gether, formed  but  one  entire  defence,  might 
and  may  still  be  pleaded  without  any  leave 
for   that   purpose,   as    tender  of  part,  and 
never  indebted   to  the  residue ;  Archer  v. 
Garrard,  5  M.  &  W.  63,  6  Dowl.  132 ;  or  a 
special  plea  to  part,  and  another  special  plea 
to  the  residue,  without  any  general  issue  to 
the  whole.    Vere  v.  Goldsborough,   1  Bing. 
N.  C.  353 ;  5  M.  &  S.  265.     The  statute  4 
&  5  Anne,  c.  16,  s.  4,  first  gave  the  right  to  ' 
plead  several  matters  of  defence.   Com.  Dig. 
Pleader,  E.  2,  Tidd,  9th  ed.  654,  657 ;    [1 
Chitty  PI.  586,  and  notes].  And  now,  by  the 
common    law  procedure    act,    1852,   s.    81, 
the  plaintiff  in  any  action  may,  by  leave  of 
the  court  or  a  judge,  plead  in  answer  to  the 
plea,  or  the  subsequent  pleading  of  the  de- 
fendant, as  many  several  matters  as  he  shall 
think  necessary  to  sustain  his   action;  and 
the   defendant  in  any  action  may,  by  leave 
of  the  court  or  a  judge,  plead  in  answer  to 
the  declaration,  or  other  subsequent  plead- 
ing of  the  plaintiff,  as  many  several  matters 
as  he  shall  think  necessary  for  his  defence, 
upon  an  affidavit  of  the  party  making  such 
application,  or  his  attorney,  if  required  by 
the  court  or  a  judge,  to  the  eifect  that  he  is 
advised  and  believes  that  he  has  just  ground 
to  traverse  the  several  matters  proposed  to  be 
traversed  by  him,  and  that  the  several  mat- 
ters sought  to  be  pleaded  as   aforesaid  by 
way  of  confession  and  avoidance  are  respect- 
ively true  in  substance  and  in  fact ;  provided 
that  the  costs  of  any  issue,  either  of  fact  or 
law,   shall  follow  the  finding  or  judgment 
upon  such  issue,  and  be  adjudged  to  the  suc- 
cessful party,  whatever  may  be  thS  result  of 
the  otter  issue  or  issues.    As  to  what  pleas 
will  in  general  be  allowed  to  be  pleaded,  see 
Chit.  Arch.    255;     [1   Chitty  PI.  588,  and 
notes.]     Section  82  provides  that  no  nde  of 
court  for  leave  to  plead  several  matters  shaJl 
be  necessary  where  a  judge's  order  has  been 
made  for  the  same  purpose ;  and  by  section 
83  objections  to  the  pleading  several  pleas, 
&c.  on  the  ground  that  they  are  founded  on 
the  same  ground  of  answer  or  defence  are 
to  be  heard  upon  the  summons  to  plead  sev- 
eral matters.     Section  84  enacts  that  the  fol- 
lowing pleas  may  be  pleaded  together,  as  of 
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or,  if  the  plea  be  to  part  only,  (m)  say,  "  And  for  a  second  plea 
count,"  or  "  And  for  a  second  plea  as  to  the  sum  of  £ , 


ant  says,  [S^c. 

as  to  the  said  • 

parcel  of  the  plaintiff's  claim  in  the  declaration,"  or  "  first  count,"  "mentioned ; ' 

or,  in  an  action  on  a,  covenant,  "  And  for  a  second  plea  as  to  the  said  supposed 

breach  of  covenant  first  above  assigned."     See  ante,  20,  "  Variations,"  4,  5,  6.] 


5.  Plea  in  Bar  showing  Matter  of  Defence  arising  after  the  Action 
was  commenced  and  before  Defendant  had  pleaded,  (x) 

In  the . 

The day  of ,  a.  d. . 


CD. 

ats. 
A.  B. 


The  defendant,  by 


his  attorney,  [or  "  in  his  own  proper  per- 


son,"] says  that  \Sfc.  showing  thai  the  cause  of  defence  arose  after  writ 
or  declaration  and  before  the  day  of  pleading.     See  forms,  post.^ 


6.   Commencement  of  a  Plea  setting  up  an  Uquitahle  Defence,  (jf) 
And  the  defendant,  by  [i^^cj  for  defence  on  equitable  grounds,  says  [^fc.J 


course,  without  leave  of  the  court  or  a 
judge  :  a  plea  denying  any  contract  or  debt 
alleged  in  the  declaration ;  tender  as  to 
part;  statute  of  limitations;  set-otF;  bank- 
ruptcy of  defendant ;  discharge  under  an 
insolvent  act ;  plene  administravit ;  plene  ad- 
ministravit  prseter ;  infancy ;  coverture ;  pay- 
ment ;  accord  and  satisfaction ;  release ;  not 
guilty ;  a  denial  that  the  property  injured  is 
the  plaintiffs  ;  leave  and  license  ;  son  assault 
demesne ;  if  the  defendant  plead  several  pleas 
without  leave  when  necessary,  plaintiff  may 
sign  judgment  (s.  86).  By  Rule 2,  T.  T.  1853, 
several  pleas  founded  on  the  same  ground  of 
answer  or  defence  shall  not  be  allowed ;  but, 
if  objected  to,  the  judge  may  allow  such 
pleas  as  may  appear  to  him  proper  for  de- 
termining the  real  question  m  controversy 
on  its  merits,  subject  to  such  terms  as  to 
costs  or  otherwise  as  the  judge  may  think 
iit;  and  see  Rule  3,  giving  the  plaintiff  costs, 
where  there  are  several  pleas  founded  on 
the  same  ground  of  defence,  and  the  judge 
certifies  to  that  effect  at  the  trial.  As  to  de- 
murring and  pleading  to  the  same  matter, 
see  Com.  Law  P.  Act,  1852,  s.  80, /ios(,  24. 
An  abstract  of  the  several  pleas,  &c.  in- 
tended to  be  pleaded,  must  accompany  a 
summons  to  plead  several  pleas,  &c.  This 
abstract  is  not  meant  to  be  critically  exact ; 
if  it  gives  substantial  information  of  the 
pleas  intended,  it  will  suffice.  Bedells  v. 
Massey,  2  D.  &  L.  322.  But  if  the  pleas  do 
not  substantially  agree  with  the  abstract,  the 
plaintiff  may  sign  judgment.  Hills  v.  Hay- 
man,  2  Ex.  323 ;  Flight  v.  Smale,  4  C.  B. 
766 ;  HoUiday  «.  Bohn,  3  Scott  N.  R.  496 ; 
WiUs  V.  Robinson,  5  Ex.  302.  As  if  leave 
be  given  to  plead  satisfaction,  and  defendant 
plead  satisfaction  after  action.  Gabardi  v. 
Harmer,  3  Ex.  289.  A  defendant  is  not 
compelled  to  plead  all  the  pleas  he  has  ob- 
tained leave  for  :  thus,  he  may  plead  a  plea 
to  part  under  leave  to  plead  a  plea  to  the 


whole  declaration,  or  he  may  abandon  some 
of  the  pleas.  Fryer  n.  Andrews.  1  Ex.  471  ; 
1  Chit.  Arch.  267.  See  form  of  relinquish- 
ment of  a  plea,  confessed  to  be  bad  after  a 
demurrer  to  it.  M'Intyre  v.  Miller,  2  D.  & 
L.  708  ;  13  M.  &  W.  725 ;  DavidSon  v.  Bohn, 
5  C.  B.  170.  But  defendant  cannot  waive 
his  plea  or  enter  a  relicta  verificatione,  after 
a  demurrer,  without  leave,  unless  by  con- 
sent of  plaintiff  or  his  attorney.  Rule  8,  H. 
T.  1853;   1  Chit.  Arch.  277. 

(m)    The  introductory  part   of   the   plea 
must  be  confined  to  the  matter  answered. 

See  ante,  19,  note  (p).  Every  second  or 
other  plea  must  be  written  in  a  separate 
paragraph  and  numbered.  Com.  Law  P. 
Act,  1852,  s.  67. 

{x)  By  the  Com.  Law  Pro.  Act,  1852,  s. 
68,  any  defence  arising  after  the  commence- 
ment of  any  action,  shall  be  pleaded  accord- 
ing to  the  fact  without  any  formal  com- 
mencement or  conclusion ;  and  any  'plea 
which  does  not  state  whether  the  defence 
therein  set  up  arose  before  or  after  action, 
shall  be  deemed  to  be  a  plea  of  matter  aris- 
ing before  action.  As  to  pleas  puis  darnin 
continuance,  alter  defendant  has  bejfore  pleaded, 
see  lb.  s.  69,  post.  A  plea  of  a  defence  aris- 
ing after  action,  may  be  pleaded  with  pleas 
of  defences  arising  before  action ;  but  the 
plaintiff  may  confess  such  plea,  and  is  en- 
titled to  the  costs  of  the  cause  up  to  the 
time  of  pleading  the  first  mentioned  plea. 
PI.  Rules,  Tr.  T.  1853,  r.  22  ;  Suckling  v.  Wil- 
son, 4  D.  &  L.  167.  Payment  into  court  is 
not  a  defence  within  this  rule,  and  cannot  be 
pleaded  with  a  plea  in  bar  to  the  same  part 
of  tlie  plaintiff's  claim.  Field  v.  Taylor,  per 
Wightman  J.  at  chambers,  June  27,  1857; 
Thompson  v.  Jackson  1  Scott  N.  R.  157. 

_  iy)  This  form  of  commencement  is  pro- 
vided by  the  common  law  procedure  act, 
1854,  s.  83 ;  any  matter  of  defence  on  equit- 
able grounds  which  arises  after  the  lapse  of 
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7.   The  Rejoinder,  (a) 

The  rejoinder  is  necessary  where  the  replication  is  a  traverse  of  the  defend- 
ant's plea  and  a  tender  of  issue,  not  a  joinder  in  issue,  or  contains  new  matter. 
In  the  former  case  the  rejoinder  is  as  follows  : 

In  the . 

The day  of ,  A.  d. .  (a) 

C.  D.  \  The  defendant  joins  issue  upon  the  plaintiff's  replication  to  the 
ats.  V defendant's  plea  [or  "first  plea"].  \_If  the  replication  contains  new 
A.  B.  )  matter  requiring  a  special  answer  or  a  traverse  of  some  particular  alle- 
gation, the  rejoinder  is  thus ;]  The  defendant,  as  to  the  said  replication  to  his 
said  plea  [or  "  first  plea  "],  says  that  \_^c.  stating  the  matter  relied  upon.^ 

8.  Surrejoinder. 

The  surrejoinder  is  entitled  in  the  court,  and  of  the  day  it  is  delivered.  If 
the  rejoinder  tenders  issue,  say,  And  the  plaintiff  joins  issue  upon  the  rejoinder 
to  his  replication  to  the  said  plea  [or  "  first  plea,"  as  the  case  may  5e]  of  the 
defendant.  If  the  surrejoinder  introduce  new  matter,  the  form  will  he,  And  the 
plaintiff,  as  to  the  rejoinder  to  the  replication  to  the  defendant's  second  plea, 
says  that,  S^c. 

9.  Rebutter. 

There  will  be  a  rebutter  as  follows,  if  the  surrejoinder  be  not  a  joinder  in 
issue,  but  traverses  some  allegation  in  the  previous  pleading  or  alleges  new 
matter.  In  the  former  case  the  rebutter  will  be.  And  the  defendant  joins  [or 
"  takes  "j  issue  upon  the  surrejoinder  to  the  rejoinder  to  the  replication  to  the 
defendant's  said  plea  [or  "  first  plea,"  as  the  case  may  be.  If  it  be  necessary 
to  allege  new  matter  in  the  rebutter,  proceed  as  follows:"]  And  the  defendant,  as 
to  the  said  surrejoinder,  says  that,  Sfc. 

10.  Surrebutter. 

It  is  rarely  the  pleadings  extend  to  this  length ;  the  surrebutter  is  necessary 
if  the  rebutter  do  not  complete  the  issue.  In  ordinary  cases,  the  plaintiff  would 
make  up  and  deliver  the  issue  with  notice  of  trial,  adding  a  joinder  of  issue. 
And  the  plaintiff  joins  [or  "takes"]  issue  upon  the  defendant's  said  rebutter. 
If  necessary  to  allege  new  matter,  say.  And  the  plaintiff,  as  to  the  said  rebutter, 
says  that,  ^c. 

the  period  during  which  it  could  be  pleaded,  Law  P.  Act,   1852,  ss.  78,  79.    Defendant 

may  be  set  up  by  way  of  audita  querela.    lb.  may,  by  leave  of  the  court  or  a  judge,  rejoin 

s.  84.    A  replication  of  matter  which  on  sereral  matters  upon  an  affidavit  if  required, 

equitable  grounds  is  an  answer  to  a  plea,  Com.  Law  P.  Act,  1852,  s.  81.    But  several 

commences,  "  And  the  plaintiiF,  as  to  the  de-  rejoinders,  founded  on  the  same  ground  of 

fendant's  first  or  second,  &c.  plea,  for  repli-  answer  or  defence,  are  not  allowed,  except 

cation  on  equitable  grounds,  says,"  &c.    lb.  under  certain  circumstances.     R.  2,  T.  T. 

s.  85.  1853.     As  to  rejoining  and  demurring,  see 

(2)  As  to  notice  to  rejoin  and  when  plain-  post,  Com.  Law  P.  Act,  1852,  s.  80. 

tiffmay  add  rejoinder  for  defendants,  ante,20,  (a)  As  to  date  and  title,  ante,  1. 
note  (s) ;  as  to  the  form  of  rejoinder,  see  Com. 
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m.    DEMURRERS. 

Obs.  —  The  forms  of  demurrer  and  joinder  in  demurrer  are  prescribed  by  the  Com. 
Law  Pro.  Act,  1852,  s.  89.  By  section  50,  either  party  may  object  by  de- 
murrer to  the  pleading  of  the  opposite  party,  on  the  ground  that  such  plead- 
ing does  not  set  forth  sufficient  ground  of  action,  defence,  or  reply,  as  the 
case  may  be  ;  and  where  issue  is  joined  on  such  demurrer,  the  court  shall 
proceed  and  give  judgment  according  as  the  very  right  of  the  cause  and  mat- 
ter in  law  shall  appear  unto  them,  without  regarding  any  imperfection,  omis- 
sion, defect  in,  or  lack  of  form  ;  and  no  judgment  shall  be  arrested,  stayed, 
or  reversed,  for  any  such  imperfection,  omission,  defect  in,  or  lack  of  form. 

By  section  51,  no  pleading  shall  be  deemed  insufficient  for  any  defect  which 
could  heretofore  only  be  objected  to  by  special  demurrer. 

As  to  what  were  grounds  of  special  demurrer,  see  Com.  Dig.  Pleader ;  2  Bac. 
Ab.  Pleas,  N. ;  Steph.  on  PL,  and  1  Chit.  PI. ;  and  the  last  edition  of  this  work. 

A  demurrer  admits  the  facts,  at  least  such  as  are  pleaded,  without  involving 
any  informality  pointed  out  by  the  demurrer  ;  1  Saund.  337  h,  note  (3);  Jones 
V.  Stevens,  11  Price,  235;  Co.  Lit.  716;  Wheeler  u.Haynes,  9  Ad.  &  E.  286, 
note ;  [1  Chitty  PI.  693,  and  notes.]  But  the  statements  in  a  special  plea  held 
bad  on  demurrer,  cannot  be  used  by  the  plaintiff  as  evidence  for  him  on  the 
general  issue  at  the  trial.  Firmin  v.  Crucifix,  5  C.  &  P.  98  ;  Montgomery  v. 
Richardson,  lb.  247.  But,  by  Com.  Law  P.  Act,  1852,  s.  80,  either  party 
may,  by  leave  of  the  court  or  a  judge,  ptearf  and  demur  to  the  same  pleading 
at  the  same  time  upon  an  affidavit.  Lumley  v.  Gye,  22  L.  J.  Ex.  9 ;  Price 
V.  Hewett,  8  Ex.  146,  of  the  party  or  his  attorney,  if  required,  that  there  is 
ground  for  doing  so,  and  the  judge  may  direct  which  issue  shall  be  tried  first. 

But  though  the  required  affidavit  bo  produced,  it  is  discretionary  with  the  judge 
to  make  an  order';  Thompson  v.  Knowles,  24  L.  J.  Ex.  43 ;  and  if  a  trav- 
erse have  been  allowed,  the  court  will  not  rescind  the  order,  and  strike  out 
the  traverse,  though  judgment  have  been  given  against  the  party  demurring. 
Sheehy  v.  Professional  Life  Assurance  Co.  [2  C.  B.  N.  S.  211.] 

If  the  party  demurring  have  not  also  traversed  the  pleading  demurred  to,  and 
have  judgment  against  him  on  the  demurrer,  he  is  concluded  from  trying  the 
merits  on  the  defective  pleadings  in  the  pending  action,  and  the  judgment  is 
in  such  action  final  in  that  respect.  Tidd,  9th  ed.  741.  Where,  therefore, 
the  facts  are  not  clearly  against  the  party,  and  the  point  of  law  is  doubtful, 
it  is  in  general  advisable  not  to  demur,  but  to  take  issue  on  the  facts,  and  go 
to  trial  ;  that  is,  assuming  the  legal  objection  to  be  of  so  substantial  a  nature 
that  a  writ  of  error,  or  motion  in  arrest  of  judgment,  may  be  supported  even 
after  verdict  for  the  opponent.  On  the  other  hand,  where  the  cause  of  de- 
murrer is  clear,  and  the  facts  are  unfavorable,  it  is  proper  to  demur.  The 
party  demurring  obtains  his  costs  of  the  issue  in  law  if  he  succeed,  whatever 
may  be  the  ultimate  determination  of  the  cause,  and  the  result  of  the  Either 
issues;  3  &  4  W.  4,  c.  42,  ».  34;  Bentley  !>.  Dawes,  10  Ex.  347;  Com. 
Law  P.  Act,  1852,  s.  81  ;  Prao.  Rules,  H.  T.  1853,  r.  62  ;  whereas,  if  he 
proceed  to  trial  upon  the  pleadings  and  be  defeated,  and  move  in  arrest  of 
judgment,  or  for  judgment  non  dbxtanle  veredicto — any  material  fact  omitted 
from  the  defective  pleadings  which  would  make  them  good,  may  be  suggested, 
and  an  issue  raised  thereon,  and  judgment  will  follow  the  result.  But  should 
the  motion  in  arrest  of  judgment,  or  for  judgment,  non  obstante  veredicto,  be 
successful,  the  costs  of  the  trial  of  the  issues  in  fact  will  be  awarded  to  the 
party  against  whom  judgment  is  given  ;  Com.  Law  P.  Act,  1852,  ss.  143, 
144,  145 ;  and  if  he  bring  error,  he  will  have  to  pay  his  own  costs,  although 
he  succeeds  in  reversing  the  judgment.  Bourne  v.  GatUffe,  8  Scott  N.  R.  605  ; 
Fisher  v.  Bridges,  4  El.  &  Bl.  666;  24  L.  J.  Q.B.  165;  Rules  Hil.  T.  1853, 
r.  69;  PI.  Rules  T.  T.  1853,  r.  25;  Marshall u.  Jackson,  4  El.  &  Bl.  669,  note. 

It  is  also  to  be  borne  in  mind  that  after  verdict  many  errors  are  cured,  and 
strong  presumptions  will  be  made  to  support  the  finding  of  the  jury.  See  1 
Saund.  228,  note  (1);  Tidd,  9th  ed.  919;  1  Chit.  PI.  7th  ed.  705-716  ;  Steph. 
PI.;  Nurse  v.  Wills;  4  B.  &  Ad.  738;  Wilkinson  v.  Malin,  2  Tyr.  544;  De- 
lamerer  i>.  Reg.  35  L.  J.  Q.  B.  313;]  and  therefore  the  point  of  law  is  fre- 
quently open  to  more  favorable  argument  upon  a  demurrer,  and  the  courts 
now  have  increased  powers  of  amendment.    Com.  Law  P.  Act,  1852,  s.  222, 
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Obs.     1854,  s.  96.     A  demurrer  to  a  declaration  or  replication,  for  a  defect  in  sub- 
stance, is  allowable,  although  the  defendant  were  under  terms  to  plead  issuably. 


In  the . 

The  causes  of 
demurrer  are,  [i^-c. 
stating  one  or  two 
of  them  conci 
(6)] 


1.  Form  of  a  Demurrer. 


The 


day  of  - 


C.  D. 

ats. 
A.  B. 


,  A.  D. .     \^The  day  the 

demurrer  is  delivered,  ante,  1,  (c).] 

The    defendant,   by  ,   his    attorney,   [or 

"in  person,"]  says  that  the  said  declaration  [or 
"  plea,"  or  "  replication "]  is  bad  in  substance. 


In  the  ■ 


2.  Demurrer  to  Part  of  a  Declaration.  (<?) 


On  the 


day  of  - 


C.  D.  \       The  said  defendant,  by ,  his  attorney,  [or  "  in ■  person,"]  as  to 

ats.  V  the  said  ["  first "]  cjount,  [or  '■  as  to  the  said  trespasses,  so  far  as  they 
A.  B.  )  relate,''  ^c]  says  that  the  same  is  bad  in  substance  [vide  the  observa- 
tions on  the  lastform..'\ 


[b)  By  the  common  law  procedure  act, 
1 852,  B.  89,  "  in  the  margin  of  every  demur- 
rer, some  substantial  matter  of  law  intended 
to  be  argued  shall  be  stated ;  and  if  any  de- 
murrer shall  be  delivered  without  such  state- 
ment, or  with  a  frivolous  statement,  it  may 
be  set  aside  by  the  court  or  a  judge,  and 
leave  may  be  given  to  sign  judgment  as  for 
want  of  a  plea ;  but  the  want  of  a  marginal 
note  is  no  ground  for  objecting  to  the  argu- 
ment of  the  demurrer  when  called  on.  Lacy 
V.  Umbers,  3  Dowl.  732.  But  only  one  need 
be  specified.  Boss  v.  Robeson,  1  G.  &  D. 
102;  3  Dowl.  779.  If  several  be  stated,  it 
need  not  be  shown  on  which  of  them  the 
party  demurring  intends  to  rely.  Whitmore 
I'.  NichoUs,  5  Dowl.  521.  The  practice  is  to 
state  concisely  one  or  two  Of  the  strongest 
points  in  the  margin  of  the  demurrer.  In 
Ross  V.  Robeson,  1  Gale,  1 02,  which  was  an 
action  for  a  libel  on  an  attorney,  the  defend- 
ant pleaded  that  the  libel  was  contained  in  a 
report  of  legal  proceedings,  published  with- 
out malice,  &c.  The  plaintiff  demurred 
generally  to  the  plea ;  and  the  marginal  note 
was,  "  that  the  matters  disclosed  in  the  plea 
contain  no  justification  iu  law  of  the  libel." 
The  court  held  that  this  marginal  note  was 
not  sufficient,  observing,  that  it  only  repeated 
the  general  demurrer.  But  if  several  pleas 
be  demurred  to  on  the  same  grounds,  the 
cause  of  demuiTCr  to  all  after  the  first  may 
be  stated  by  saying  that  the  plea  is  insuffi- 
cient for  the  like  causes  and  grounds  of  ob- 
jection which  have  been  taken  to  the  said 
first  plea.  Braham  v.  Watkins,  16  M.  &  W. 
77  ;  4  D.  &  L.  44.  If  a  party  demurring, 
or  joining  in  demurrer,  intends  to  object 
to  former  pleadings  of  his  adversary,  on 
grounds  not  raised  in  the  demurrer,  he  must 
state  the  points  in  his  demurrer  books  given 
to  the  judges,  or  he  will  not  be  allowed  to 
argue  then.  Parker  v.  Eiley,  2  M.  &  W.  230 ; 
Gatliffe  v.  Bourne,  5  Scott,  674 ;  ArboLa  v. 
Anderson,  1  Q.  B.  498.  He  need  not  (though 
the  fairer  course)  deliver  these  points  to  the 
adversary.    Scott  u.  Chappelow,  4  M.  &  G. 


336  ;  2  Dowl.  N.  S.  78.  The  latter  can  ob- 
tain them  from  the  judge's  clerk.  Garrard 
V.  Hardy,  1  D.  &  L.  51.  In  applying  (o 
set  aside  a  demurrer  as  frivolous,  the  ques- 
tion is  not  whether  the  objection  be  trivial  or 
insignificant,  but  whether  it  be  frivolous  and 
palpably  unfounded.  If  there  be  a  fair  doubt 
whether  the  objection  stated  be  good,  how- 
ever trifling  the  error,  if  the  defendant  be 
not  under  terms  to  plead  issuably;  Nauney  t'. 
Kenrick,  I '  Dowl.  609  ;  the  judge  or  court  will 
not  interfere  on  this  rule  ;  Dalton  v.  M'ln- 
tyre,  1  Dowl.  N.  S.  76-;  Esdaile  v.  M'Clean, 
Ex.  Jan.  23,  1846 ;  and  the  application  to 
set  it  aside  ought  not  to  be  made  unless  it  be 
palpably  frivolous,  or  be  pleaded  in  direct 
opposition  to  some  decided  case ;  Papineau  v. 
King,  2  Dowl.  N.  S.  226  ;  Tallis  v.  Tallis,  [1 
El.  &  Bl.  391] ;  but  where  the  latter  is  the 
case,  the  court  will  not  refrain  from  setting 
it  aside  because  the  party  may  wish  to  ques- 
tion the  former  decision  before  a  court  of 
eiTor ;  Withers  o.  Maclean,  Ex.  January  1 7, 
1846.  It  is  necessary  to  apply  to  a  judge  or 
the  court,  instead  of  signing  judgment  with- 
out leave,  where  the  rule  is  infringed ;  and 
where  a  demurrer  is  frivolous,  and  a  motion 
is  made  to  set  it  aside,  the  court  will  grant 
a  "  rule  for  that  purpose  to  be  absolute,  un- 
less cause  is  shown  on  a  particular  day." 
IGnnear  w.  Keane,  3  Dowl.  154;  Twight  o. 
Prescott,  2  Dowl.  N.  S.  4.  The  application 
may  be  made  after  obtaining  time  for  join- 
ing in  demurrer,  but  not  after  joinder.  Cutts 
V.  Surridgp,  9  Q.  B.  1015  ;  4  D.  &  L.  642  ; 
Norton  v.  Macintosh,  7  Dowl.  529 ;  Lane  v 
Ridley,  10  Q.  B.  479.  A  demuri^er  pleaded 
by  the  plaintiff  may  be  set  aside.  Outts  v 
Surridge,  supra ;  Tallis  v.  Tallis,  [1  El.  & 
Bl.  391.]  Plaintiff  may  have  leave  to  sign 
judgment  on  the  whole  record,  though  there 
are  other  pleas  not  affected  by  the  demurrer, 
or  the  demurrer  is  to  one  of  several  replica- 
tions. Tucker  o.  Barnesly,  16  M.  &  W.  54; 
4  D.  &  L.  292. 

(c)  A  demurrer  commencing  "And  the 
defendant  says  that  the  said  declaration," 
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la  the 


3.  Demurrer  to  a  Plea  or  Rejoinder. 


The- 


day  of  - 


A.  B.  \      The  plaintiff  saith  that  the  said  plea  [or  "  rejoinder  "]  is  bad  in  sub- 
V.      y  stance  [stating  the  ground  of  demurrer  in  the  margin.    If  the  demurrer 
C.  D. )  he  to  one  plea  only,  say,  "  The  plaintiff,  as  to  the  said  ("  first ")  plea, 
says  that  the  same  is  bad  in  substance."] 


In  the 


4.  Joinder  in  Demurrer,  (d^ 


On  the  ■ 


day  of  - 


A.  D. .     [Day  the  joHnder  is  delivered.'] 

And  the  said  plaintiff  [or  "  defendant "]  says  that  the  said  declaration  [or 
"  plea,"  ^c.J  is  good  in  substance,  {d)  i 

the  practice  rules,  Hil.  Term,  1853,  r.  14, 
the  party  demurring  may  give  a  notice  to 
the  opposite  party  to  join  in  demurrer  in 
four  days,  which  notice  may  be  delivered 
separately,  or  indorsed  on  the  demurrer, 
otherwise  judgment ;  which  notice  the  court 
will  not  shorten.  HaU  c.  Popplewell,  5  M. 
&  W.  341.  Although  a  defendant  be  under 
terms  to  rejoin,  gratis,  he  is  not  bound  to  join 
in  demurrer  gratis.  Jones  v.  Key,  2  Dowl. 
P.  C.  265 ;  2  Cr.  &  M.  350.  The  plaintiff 
cannot  add  the  joinder  for  the  defendant, 
Billing  V.  IQghtly,  7  Scott,  844 ;  5  Bing.  629  ; 
Mullins  V.  Cox,  7  Dowl.  660,  even  by  leave 
of  a  judge,  except  by  consent.  Cook  v. 
Blake;  4  D.  &  L.  313.  The  defendant  has 
four  days  in  which  to  deliver  it.  MuUius  v. 
Cox,  7  Dowl.  660 ;  Hall  v.  PoplpeweU,  supra. 
On  the  other  hand,  it  is  irregular  to  deliver 
a  joinder,  and  at  the  same  time  a  notice  that 
it  has  been  set  down  for  argument.  Gibbons 
V.  Mottram,  7  Scott  N.  E.  535.  A  defend- 
ant cannot  enter  a  relicta  verijicatione  after  a 
demurrer,  except  by  leave  of  court  or  judge, 
or  consent  of  plaintiff  or  his  attorney.  Rule 
8,  Hil.  T.  1853.  "Who  to  begin  on  argu- 
ment. In  common  pleas  the  plaiutiff  be- 
gins. Bourne  v.  Seymour,  16  C.  B.  337,  342. 
Where  there  are  cross  demurrers,  party  first 
demurring  to  begin.  Hill  v.  Cowdery,  1  H. 
&  N.  360.  But  in  Q.  B.  the  plaintiffs  coun- 
sel begins.  Mayor  of  Blackburn  v.  Parkin- 
son, 28  L.  J.  M.  C.  7.  As  to  making  up  the 
demurrer  and  paper  books,  see  Rules  Hil.  T. 
18.53,  r.  15;  2  Chit.  Arch.  886;  Arboin  v. 
Anderson,  1  Q.  B.  502 ;  Hooper  v.  Woolmer, 
10  C.  B.  370;  Sandall  v.  Bennett,  2  Ad.  & 
E.  204  ;  Simmons  v.  Siggers,  1  C.  B.  N.  S. 
583. 


&c.  is  to  the  whole  declaration.  Paixett  Nav. 
Co.  V.  Slower,  6  M.  &  W.  564.  Care  must  be 
taken  to  confine  the  demurrer  to  the  defect- 
ive part  of  the  pleading  objected  to  —  such 
part  being  capable  of  separation  from  the 
rest  —  as  where  one  only  of  several  breaches 
of  covenant  is  badly  assigned ;  or  one  count 
only  is  bad ;  or  the  error  is  in  the  state- 
ment of  one  only  of  the  debts  in  the  com- 
mon count,  or  one  only  of  several  divisible 
trespasses  or  torts  in  an  action  ex  delifto,  or 
in  the  allegation  of  one  of  several  debts  in  a 
plea  of  set-oif.  1  Saund.  286,  note  (9);  2d  ed. 
379, 380,  note  ( 14) ;  Amory  v.  Broderick,  5  B. 
&  Aid.  712;  Ring  v.  Roxbroagh,  2  Cr.  &  J. 
419  ;  Price  v.  Williams,  1  M.  &  W.  6 ;  Teague 
V.  Morse,  2  M.  &  W.  599.  The  consequence 
of  not  so  confining  the  demurrer  would  be, 
that,  though  the  defendant  would  obtain 
judgment  on  the  defective  breach,  the  plain- 
tiff would  obtain  it  on  the  good  one.  Slade 
V.  Hawley,  13  M.  &  W.  761.  The  former 
practice  of  giving  the  whole  judgment 
against  the  party  demurring  when  the  de- 
murrer was  too  large,  seems  now  overruled. 
Hinde  v.  Gray,  1  M.  &  G.  201,  note;  Briscoe 
V.  Hill,  10  M.  &  W.  740 ;  Yates  v.  Tearle,  6 
Q.  B.  283.  An  entire  plea,  if  bad  in  part 
is  bad  altogether.  Wilkinson  v.  Kirby,  15 
C.  B.  430;  Parr  v.  Jewell,  16  C.  B.  684- 
Com.  Law  P.  Act,  1852,  s.  75  ;  [1  Chitty  PI 
672.]  But  a  plea  good  in  part  or  bad  in 
part,  may  he  construed  distributively  on 
demurrer  as  well  as  on  the  finding  of  a  jury. 
Blagrave  v,  Bristol  Water  Works  Company, 
1  H.&  N.  369;  Gubriel  v.  Dresser,  15  C.B. 
622.  See,  also,  Lyne  v.  Siesfield,  1  H.  &  U. 
278. 

(d)     This  form  is  prescribed  by  the  com- 
mon law  procedure    act,   1852,  s.  89.      By 


DECLARATIONS  IN  ACTIONS    ON   CONTRACTS. 


The  several  forms  of  actions  are  virtually  abolished,  though  the  substance  of 
them  remains.  In  the  former  editions  of  this  work,  declarations  on  con- 
tracts were  arranged  under  the  several  heads  of  assumpsit,  debt,  covenant, 
and  debt  and  detinue;  in  the  present  work  they  are  collected  under  the 
above  title.  Until  the  passing  of  the  Com.  L.  P.  Act,  1852,  s.  3,  it  was  nec- 
essary that  the  form  of  action  should  be  mentioned  in  the  writ,  and  the  dec- 
laration had  to  agree  with  the  writ  as  to  the  form  of  action;  but  now  no  form 
or  cause  of  action  need  be  mentioned  in  any  writ  of  summons.  And  though 
formerly  the  misjoinder  of  forms  of  actions  in  the  declaration  was  ground 
of  demurrer,  motion  in  arrest  of  judgment  or  writ  of  error,  now  by  s.  41  of 
the  above  act,  causes  of  action  of  whatever  kind,  provided  they  be  by  and 
against  the  same  parties  and  in  the  same  right,  may  be  joined  in  the  same 
suit,  except  in  replevin  or  ejectment. 

In  many  cases  it  was  optional  on  the  part  of  the  plaintifif  to  sue  and  declare 
either  in  form  ex  contractu,  or  in  tort,  as  in  actions  against  bailees,  attorneys, 
surgeons,  carriers,  &c.;  and,  though  he  may  do  so  now,  still,  where  the  foun- 
dation of  the  action  is  a  contract,  in  whatever  way  the  declaration  is  framed, 
it  is  an  action  of  contract  ;  but  where  there  is  a  duty  ultra  the  contract,  the 
declaration  may  be  framed  in  tort.  See  Legge  v.  Tucker,  1  H.  &  N.  500 ;  26 
L.J.  Ex.  71,  S.  C. 


I.  COMMON    COUNTS. 

Obs.  —  The  form  of  these  counts  is  given  by  the  Com.  Law  Pr.  Act,  1852,  Sch. 
B.  As  to  when  they  may  be  adapted,  see  1  Chit,  on  PI.  335-371,  7th  ed.  ; 
and  the  law  upon  them.  Chit,  on  Contr.  titles  "  Sale  of  Goods,"  "  Services," 
"  Money  lent,"  &c.  Whenever  the  terms  of  a  special  agreement  have  been 
performed,  so  as  to  leave  a  mere  simple  debt  to  be  paid  by  the  defendant  to 
the  plaintiff,  the  plaintiff  may  give  the  circumstances  in  evidence,  and  recover 
under  a  general  indebitatus  count.  Stone  v.  Rogers,  2  M.  &  W.  448;  Linegar 
V.  Hodd,  5  C.  B.  347,  and  see  Irving  v.  Veitch,  3  M.  &  W.  Ill,  per  Parke 
B.  2  Wms.  Saund.  269  b,  note  (2) ;  [1  Chitty  PI.  350,  and  note  (6),  and  cases.] 


LEADING  PRINCIPLES  WHEN  THE  INDEBITATUS  COUNTS 

WILL  LIE. 

1.  Goods  sold  and  delivered.  —  Whether  sold  at  a  fixed  price  or  not,  and  actually  or 
constructively  delivered.  Smith  v.  Chance,  2  B.  &  Aid.  755,  on  the  order  of 
the  defendant,  to  him  or  his  agent,  or  to  a  third  person,  Salter  v.  Woodhams, 
2  M.  &  G.  650,  not  credited  by  the  plaintiff,  Storr  v.  Scott,  6  C.  &  P.  241; 
at  defendant's  request.  [1  Chitty  PI.  355,  356,  and  notes;  1  Chitty  Contr. 
(11th  Am.  ed.)  614,  and  note  (n)  ;  Spicers  v.  Harvey,  9  R.  I.  581 ;  15egole  v. 
McKenzie,  26  Mich.  470;  Merrill  v.  Parker,  24  Maine,  89,  96;  Martin  B.  in 
Castle  V.  Sworder,  5  H.  &  N.  281,  284;  Warden  v.  Marshall,  99  Mass.  305, 
307.]  When  delivered  on  sale  or  return,  and  not  returned  in  a  reasonable  or 
specified  time.  Beverley  v.  Lincoln  Gas  Co.  6  Ad.  &  E.  836 ;  Bianehi  v.  Nash, 
1  M.  &  W.  645;  Moss  v.  Sweet,  16  Q.  B.  493;  Cannon  v.  Fowler,  14  C.  B. 
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Obs.  181;  [1  Chitty  Coutr.  (11th  Am.  ed.)  618;  ScHesinger  v.  Stratton,  9  R.  I. 
578.]  Where  the  goods  have  been  obtained  by  a  fraudulent  sale,  provided 
the  credit  has  expired.  Ferguson  v.  Carrington,  9  B.  &  C.  59  ;  Strut  v. 
Smith,  1  Cr.,  M.  &  R.  312.  Where  the  goods  were  to  be  paid  for  by  bill,  and 
the  defendant  has  refused  to  give  it,  and  the  time  during  which  it  was  to  run 
has  expired;  Webb  ;;.  Fairmaner,  3  M.  &  W.  473;  Helps  v.  Winterbottom, 
2  B.  &  Ad.  434;  Paul  v.  Dodd,  2  C.  B.  800;  [1  Chitty  Contr.  (11th  Am. 
ed.)  615,  and  cases  in  note  (r);  1  Chitty  PI.  357,  notes;]  and  in  such  cases  the 
plaintiff  is  entitled  to  interest  from  the  time  the  bill  would  have  become  due; 
Farr  v.  Ward,  3  M.  &  W.  25;  or  where,  if  given,  it  has  been  dishonored; 
Fry  V.  Hill,  7  Taunt.  397.  See,  further,  1  Chit,  on  PI.  7th  ed.  355;  Roscoe  on 
Evid. ;  Starkie  on  Evid.  title  "  Vendor  and  Vendee;"  Chit,  on  Contr.  tit. 
"  Sale  of  Goods."     When  to  declare  specially,  post,  "  Sale  of  Goods." 

2.  Goods  bargained  and  sold. —  Where  the  property  in  the  goods  has  passed  by  sale 

to  the  defendant,  but  there  has  been  no  actual  delivery  to  him  ;  Simmons  v. 
Swift,  5  B.  &  C.  277;  Atkinson  v.  Bell,  8  B.  &  C.  857;  nor  any  act  equiva- 
lent to  a  delivery  of  them;  Boulter  v.  Arnott,  1  Cr.  &  M.  333;  [1  Chitty  PI. 
356-358,  and  notes;  1  Chitty  Contr.  (llthAm.  ed.)  614,  and  note  (n) ;]  pro- 
vided there  has  been  a  sufficient  constructive  acceptance;  Norman  f.  Phillips, 
14  M.  &  W.  277;  Cunliffe  v.  Harrison,  6  Ex.  903;  Acraman  v.  Morrice,  8 
C.  B.  849;  Bushell  v.  Wheeler,  15  Q.  B.  442;  Edan  v.  Dudfield,  1- Q.  B.  302; 
Lillywhite  v.  Devereux,  15  M.  &  W.  285,  291;  Elliott  v.  Heginbotham,  2 
C.  &  K.  545;  Alexander  v.  Gardner,  1  Scott,  630;  or  written  memorandum; 
Archer  v.  Baynes,  5  Ex.  625;  by  brokers'  bought  and  sold  notes;  Sive- 
wright  V.  Archibald,  17  Q.  B.  103;  or  part  payment  to  take  the  case  out  of 
the  statute  of  frauds.  Acebal  v.  Levy,  10  Bing.  376;  Ashcroft  o.  Morrin,  4 
M.  &  G.  450.  See,  further,  1  Chit.  PL;  Roscoe  &  Stai'kie,  ubi  supra;  Chit, 
on  Contr.  tit.  "  Sale  of  Goods."  When  to  declare  specially,  post,  title 
"  Sale  of  Goods." 

3.  Work  and  materials.  —  When  done  at  the  request  of  the  defendant,  even  though 

there  be  a  .special  aOTCement  as  to  its  terms,  provided  the  terms  have  been 
complied  with  on  plaintiff's  part.  Prickett  v.  Badger,  1  C.  B.  N.  S.  96  ; 
26  L.  J.  C.  P.  33;  1  Chit.  PI.  358;  Cutter  v.  Powell,  2  Smith's  L.  C. 
2  Saund.  350,  note  (2);  Clark  t.  Bulmer,  llM.  &  W.  243,  250;  [2  Chitty 
Contr.  (11th  Am.  ed.)  826  et  seq.  and  notes.]  Attorneys,  surgeons,  far- 
riers, agents,  apothecaries,  surveyors,  &c.  may  recover  their  charges  on 
this  general  count.  lb.  [2  Chitty  Contr.  (11th  Am.  ed.)  "  Services  and 
Works."]  Indeed,  it  will  suffice  for  the  value  of  any  mental  skill  and  labor, 
such  as  in  perfecting  an  invention.  Grafton  v.  Armitage,  2  C.  B.  336; 
Savin  v.  Holyoke  Railway  Co.  35  L.  J.  Ex.  52;  S.  C.  L.  R.  1  Ex.  9.]  See, 
further,  Roscoe  on  Evid.;  Starkie  Evid.  When  to  declare  specially,  see 
pout,  titles  "Work,"  "Master  and  Servant,"  "Agent,"  "Carriages," 
"  Ship,"  &o. 

4.  Moneij  lent.  —  When  lent  to  defendant,  or  to  a  third  person  on  defendant's  sole 

credit.  1  Chit.  PL  360;  [2  Chit.  Contr.  (11th  Am.  ed.)  876-879.]  Provided 
there  be  no  deed  executed.  Bristowe  i'.  Needham,  9  M.  &  W.  729.  If  there 
be  a  covenant  under  seal  to  pay  the  money,  it  should  be  declared  on;  but  if 
a  mortgage  deed  contain  no  covenant  for  repayment  of  the  sum  advanced,  it 
is  evidence  under  the  common  count  for  money  lent.  Yates  v.  Aston,  4  Q.  B. 
182;  Matthew  v.  Blackmore,  1  H.  &  N.  762;  26  L.  J.  Ex.  150.  An  I  O  U 
is  no  evidence  under  this  count,  though  it  is  under  an  account  stated.  Fes 
senmayer  v.  Adcock,  16  M.  &  W.  449;  Douglas  v.  Holme,  12  Ad.  &  E.  641. 
See,  further.  Stark.  Evid.  3d  ed.  79;  [2  Chitty  Contr.  879.] 

5.  Money  paid.  —  When  actual  money.  Power  u.  Butcher,  10  B.  &  C.  346  ;  Blea- 

don  V.  Charles,  7  Bing.'246,  the  property  of  the  plaintiff,  Gossett  i».  Swindon, 
1  D.  &  L.  888,  has  been  paid  by  the  plaintiff  for  the  defendant  at  his  request, 
express  or  implied,  Alexander  v.  Vane,  1  M.  &  W.  511;  Blythe  v.  Smith,  4 
M.  &  G.  405;  [1  Chitty  PL  361,  362,  and  notes;  2  Chitty  Contr.  (11th  Am. 
ed.)  379  e(  seq.  and  notes;]  as,  by  one  partner  for  a  moiety  of  expense  in  the 
nature  of  capital  expanded  by  plaintiff  to  further  the  joint  object;  French 
V.  Styring,  2  C.  B.  N.  S.  357;  26  L.  J.  C.  P.  181;  or  the  funeral  expenses 
of  the  defendant's  wife;  Ambrose  v.  Kerrison,  20  L.  J.  C.  P.  135;  [10  C. 
B.  776  ;  Cunningham  v.  Reardon,  98  Mass.  538;  Bradshaw  v.   Beard,  12  C. 
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Obs.  B.  N.  S.  344;]  or  by  way  of  contribution;  Davies  v.  Humphrey,  6M.  &  W. 
153;  Pitt  i;.  Purssord,  8  M.  &  W.  538;  Prior  v.  Henbrow,  8  M.  &  W.  873; 
[2  Chitty  Contr.  (lltli  Am.  ed.)  891-896,  and  notes;]  or  as  a  surety;  Kemp  f. 
Finden,  12  M.  &  VV.  421;  Jones  v.  Orchard,  16  C.  B.  614;  [2  Chitty  Contr. 
14th  Am.  ed.  889-891,  and  notes;]  or  in  consequence  of  any  other  legal 
liability;  Westropp  i'.  Solomon,  8  C.  B.  345  ;  Foster  v.  Ley,  2  Bing.  N.  C.  269: 
Lubbock  V.  Tribe,  3  M.  &  W.  607  ;  [2  Chitty  Contr.  (11th  Am.  ed.)  882  ;]  as 
by  paying  a  note  which  defendant  got  from  plaintiff  to  secure  for  Mmself 
an  illegal  advantage  under  a  composition  arrangement ;  Horton  v.  Riley,  1 1 
M.  &  W.  492 ;  or  a  promissory  note  which  defendant  fraudulently  gave  in 
name  of  plaintiff  and  defendant's  firm  for  defendant's  own  debt ;  Cross  v. 
Cheshire,  21  L.  J.  Ex.  3;  [7  Ex.  43;]  or  by  compulsion,  as  by  stock  broker 
in  compliance  with  rules  of  the  stock  exchange.  Eemfrey  v.  Butler,  6  W. 
R.  761,  230,  and  cases  there  cited;  Pollock  o.  Stables,  12  Q.  B.  765  ;  Bay- 
ley  V.  Wilkins,  7  C.  B.  886;  Taylor  v.  Stray,  2  C.  B.  N.  S.  175;  lb.  197  ; 
[Rosewarne  v.  Billing,  33  L.  J.  C.  P.  55 ;  Chapman  v.  Shepherd,  36  L.  J.  C. 
P.  113;  S.  C,  L.  R.  2  C.  P.  228.]  But  a  request  to  pay  will  not  be  implied 
unless  plaintiff  be  forced  to  pay.  Sleigh  v.  Sleigh,  5  Ex.  514;  [2  Chitty 
Contr.  881  et  seq.']  This  count  does  not  lie  for  moiety  of  expensg  of  taking 
up  award  by  plaintiff.  Bates  v.  Townley,  2  Ex.  152.  And  the  action  may 
be  maintained  though  the  defendant  have  not  been  relieved  from  any  legal 
liability  in  consequence  of  the  payment.  Brittain  v.  Lloyd,  14  M.  &  W.  762; 
Lewis  I'.  Campbell,  1  C.  B.  541;  Knight  v.  Cambers,  15  C.  B.  562;  [Emery 
V.  Hobson,  62  Maine,  578,  594.]  See,  further,  Roscoe  on  Evid.  288;  Hunter  v. 
Hunt,  1  C.  B.  302;  Stark.  Evid.  3d  ed.  74  ;  Chit,  on  Contr.  title,  "Money 
Paid."     When  to  declare  specially,  post,  title  "  Indemnity." 

6.  Money  had  and  received.  —  This  count  is  proper  where  the  defendant,  not  being 
a  mere  servant  of  another;  Stephens  v.  Badcock,  3  B.  &  Ad.  30;  Barford  v. 
Shuttleworth,  11  Ad.  &  E.  926  ;  [2  Cliitty  Contr.  (11th  Am.ed.)  910  et  seq.;'] 
has  received  actual  money;  Marsh  M.Keating,  1  Bing.  N.  C.  198;  Standish  o. 
Ross,  5  Ex.  227  ;  [1  Chitty  Pi.  362,  and  note  (y)  ;  BuUard  v.  Hascall,  25 
Mich.  32;  2  Cliitty  Contr.  (11th  Am.  ed.)  902,  and  note  (c);]  belonging  to 
the  plaintifl';  Scarfe  v.  Halifax,  7  M.  &  W.  288;  Vaughan  v.  Matthews,  13 
Q.  B.  187;  [1  Chitty  PI.  364;]  but  not  to  a  mere  trust,  in  which  the  plaintiff  is 
interested;  Edwards  v.  Bates,  7  M.  &  G.  590;  [Bartlett !'.  Dimond,  14  M.  & 
W.  49;  Pardoe  v.  Price,  16  M.  &  W.  451;  Bond  v.  Nurse,  10  Q.  B.  244; 
Roper  V.  HoUand,  3  Ad.  &  E.  99;]  or  money  paid  to  him  or  allowed  in 
-account;  Gingell  v.  Purkins,  4  Ex.  720;  Lee  v.  Merrett,  8  Q.  B.  820; 
Lucas  V.  Jones,  5  Q.  B.  949;  by  the  plaintiff  himself  under  a  mistake  or 
forgetfulness  of  facts;  Kelly  v.  Solari,  9  M.  &  W.  54;  Piatt  v.  Bromage, 
24  L.  J.  Ex.  63;  Aiken  v.  Short,  1  H.  &  N.  210;  Barber  v.  Brown,  1  C. 
B.  N.  S.  121;  [1  Chitty  PI.  367,  and  notes;  2  Chitty  Contr.  (11th  Am. 
ed.)  928  et  seq.  and  notes;]  or  which  has  been  extorted  from  him  by  oppres- 
sion of  law;  Duke  de  Cadaval  v.  Collins,  4  Ad.  &  E.  858  ;  Close  v.  Pliillips, 
7  M.  &  G.  586;  Valpy  v.  Manby,  1  C.  B.  594;  [2  Chitty  Contr.  (Uth  Am. 
ed.)  939,  942,  947;  Severance  v.  Kimball,  8  N.  H.  386;  Foshay  v.  Fer- 
guson, 5  Hill,  154  ;]  or  by  a  refusal  to  do  something  which  it  was  tlie  defend- 
ant's duty  to  do;  Parker  o.  Great  Western  Railway  Co.  7  M.  &  G.  252;  [2 
Chitty  Contr.  (11th  Am.  ed.)  941 ;]  or  by  other  fraudulent  practices;  Ashmole 
«.  Wainwright,  2  Q.  B.  837;  Silt  v.  Martindale,  18  C.  B.  314;  or  by  duress 
of  goods;  Wakefield  v.  Newbon,  6  Q.  B.  276;  Gates  v.  Hudson,  6  Ex.  346; 
[2  Chitty  Contr.  (11th  Am.  ed.)  941,  947,  948;]  but  not  for  money  levied  on  a 
fraudulent  warrant  of  attorney;  De  Medina  «.  Grove,  10  Q.  B.  152,  157; 
[1  Chitty  PI.  366,  see  Roth  v.  Schloss,  6  Barb.  308;  Anderson  v.  Gage, 
Dudley  (S.  Car.),  319;  Hale  v.  Passmere,  4  Dana,  70;  2  Chitty  Contr. 
(11th  Am.  ed.)  947;]  or  where  the  defendant  has tortiously  taken  property  of 
the  plaintiff,  which  may  be,  and  possibly  has  been,  converted  into  money  ; 
Neate  v.  Harding,  6  Ex.  349;  [2  Chitty  Contr.  (11th  Am.  ed.)  905,  906, 
and  notes;  1  Chitty  PI.  112,  and  note  (.<),  120,  363;]  or  has  received  money  on 
a  consideration  which  has  afterwards  failed;  Young  v.  Cole,  3  Bing.  N.  C. 
724;  Remfrey  u.  Butler,  6  W.  R.  230,  Q.  B.  ;  Woodland  v.  Fear,  7  EI. 
&  Bl.  519;  [Shaw  C.  J.  in  Hill  v.  Rewee,  11  Met.  271,  272;  Brown  v.  Harris, 
2  Gray,  359;  Briggs  v.  Vanderbilt,  18  Barb.  222;  Parker  C.  J.  in  Griggs  v. 
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Obs.  Austin,  3  Pick.  20;  Wheelers.  Board,  12  John.  363;  Carter  u  Carter,  14 
Pick.  424;  Harrison  i;.  Chilton,  5  Yerger,  293;  Lyon  v.  Annable,  4  Conn.  350; 
Appleton  V.  Chase,  19  Maine,  74;]  such  as  on  a  deposit  for  a  bargain  which 
has  afterwards  entirely;  Hunt  v.  Silk,  5  East,  449;  gone  off;  Tilt  v.  Casenett, 
4  M.  &  G.  898;  or  by  the  sale  of  a  bill  which  turns  out  to  have  been  forged; 
Gurney  v.  Womersley,  4  El.  &  Bl.  139;  [Terry  !>.  Bissell,  26  Conn.  23 ;  Merriam 
V.  Wolcott,  3  Allen,  258;  Cabot  Bank  v.  Morton,  4  Grayj  156,  108;  Baxter 
u.  Duren,  29  Maine,  434;  2  Chitty  Contr.  (11th  Am.  ed.)  931  et  seq.  and 
notes;]  or  money  in  the  hands  of  the  stakeholder  after  the  event  has  been  de- 
termined in  the  plaintiff's  favor;  Brown  v.  Overbury,  11  Ex.  715;  or  to 
abide  the  event  of  a  wager  repudiated  by  the  plaintiff  before  the  result  is  ascer- 
tained; Martin  v.  Hewson,  10  Ex.  379;  or,  if  the  wager  is  illegal,  before  the 
money  has  been  paid  over;  Gatty  v.  Field,  9  Q.  B.  431 ;  [Hastelow  v.  Jackson, 
8  B.  &  C.  221;  McKee  v.  Manice,  11  Cush.  358-361;  Ball  v.  Gilbert,  12  Met. 
397,402-404;  Sampson;;.  Shaw,  101  Mass.  150,  151;  Humphreys  y.  Magee,  13 
Miss.  435;  Stacy  v.  Foss,  19  Maine,  335;  Rust  v.  Gott,  9  Cowen,  169;  Per- 
kins H.Hyde,  6  Yerger,  288;  2  Chitty  Contr.  (11th  Am,  ed.)  919  ;  money  au- 
thorized to  be  applied  to  an  illegal  purpose  may  be  recovered  back  before 
such  application;  Bone  u.  Ekless,  29  L.  J.  Ex.  438;  S.  C.  5  H.  &.  N.  925;]  or 
money  paid  to  a  witness  with  his  subpoena  for  conduct  money,  where  the  wit- 
ness, before  he  incurs  any  expense,  is  informed  that  the  cause  is  settled. 
Martin  v.  Andrews,  7  El.  &  Bl.  1.  So  money  paid  as  a  deposit  on  shares  in 
an  undertaking  which  has  proved  abortive,  or  been  abandoned,  may  be  recov- 
ered back  under  this  count ;  as  an  abortive  railway  scheme ;  Walstab  v.  Spot- 
tiswoode,  15  M.  &  W.  501;  Chaplin  v.  Clarke,  4  Ex.  403;  Ashpitel  v.  Ser- 
combe,  4  Ex.  147;  Watson  ik  Earl  Charlemont,  12  Q.  B.  568;  a  cost  book 
mine;  Johnson  u.  Goslett,  18  C.  B.  728;  unless  the  plaintiff  have  authorized 
the  expenditure  of  the  deposit  on  the  expenses  of  the  undertaking;  Mowatt 
V.  Lord  Londesborough,  in  error,  4  El.  &3b1.  1;  18  Jur.  1094,  S.  C.  ;  Watts  v. 
Salter,  10  C.  B.  477;  or  has  derived  benefit  from,  and  is  not  in  a  situation  to 
rescind  the  contract.  Clarke  v.  Dickson,  El.,  Bl.  &  El.  148;  [1  Chitty  PI.  367; 
2  Chitty  Contr.  (11th  Am.  ed.)  923,938,  939;  Blackburn  v.  Smith,  2  Ex. 
783;  Clark  o.  Baker,  5  Met.  452;  Colville  v.  Besly,  2  Denio,  139  ;  Lyon  v. 
Bertram,  20  How.  (U.  S.)  154;  Minturn  v.  Main,  3  Selden,  220;  Gilbert  i;. 
Boss,  1  Strobh.  287.  But  the  count  for  money  had  and  received  lies  to  re- 
cover any  money  paid  by  the  plaintiff  under  a  contract  which  has  really  been 
rescinded.  Payne  v.  Whale,  7  East,  274;  Moyer  v.  Shoemaker,  5  Barb.  319; 
Raymond  ».  Bearnard,  12  John.  275;  Gillet  v.  Maynard,  5  John.  85;  Feay 
V.  Camp,  15  Serg.  &  R.  227;  Danforth  v.  Dewey,  3  N.  H.  79;  Manahan  v. 
jSToyes,  52  N.  H.  232;  1  Chitty  Contr.  (11th  Am.  ed.)  366,  and  note  (n);  1 
Chitty  PI.  368  ;  Benj.  Sales  (1st  Am.  ed.),  §  888,  note  (a),  and  cases.  Money 
paid  under  an  agreement,  voidable  by  the  statute  of  frauds,  wliicli  the 
defendant  cannot  or  will  not  complete,  may  be  recovered  back  under*this 
count.  Lane  v.  Shackford,  5  N.  H.  133;  Buck  v.  Waddle,  1  Ham.  363; 
Thompson  v.  Gould,  20  Pick.  134;  Cook  v.  Daggett,  2  Allen,  439;  Eames  v. 
Savage,  14  Mass.  425;  Gillet  v.  Maynard,  5  John.  85;  Rice  v.  Peet,  15  John. 
503;  Geer  o.  Geer,  18  Maine,  16;  Grant  f.  Craigmiles,  1  Bibb,  206;  Lyon 
«.  Annable,  4  Conn.  350;  Hunt  i>.  Sanders,  1  Marsh.  552;  Allen  v.  Booker, 
2  Stewart,  21;  Maddera  v.  Smith,  3  Stewart,  119  ;  Kidder  i.  Hunt,  1  Pick. 
328;  Cabot  u.  Haskins,  3  Pick.  (2d  ed.)  95,  note;  Barnes  v.  Brown,  71  N. 
Car.  507;  Albea  u.  Griffin,  2  Dev.  &  Bat.  £q.  9;  Winton  v.  Fort,  5  Jones 
Eq.  251 ;  Richards  «.  Allen,  17  Maine,  296.  But  the  money  paid  under  such 
a  contract  can  be  recovered  back  only  on  a  refusal  to  perform  the  contract  by 
the  party  receiving  it;  Beaman  v.  Buck,  9  Sm.  &  M.  207;  Cobb  v.  Hall,  29 
Vt.  510;  Collier  v.  Coates,  17  Barb.  471_;  Coughlin  v.  Knowles,  7  Met.  57; 
Abbott  V.  Draper,  4  Denio,  51 ;  or  an  inability  on  his  part  to  perform  the  con- 
tract, or  a  mutual  abandonment  of  it.  Sims  v.  Hutchins,  8  Sm.  &  M.  328; 
Battle  V.  Rochester  City  Bank,  6  Barb.  414;  Thompson  v.  Gould,  20  Pick. 
134;  Sweet  v.  Lee,  3  M.  &  G.  452;  2  Chitty  Contr.  (11th  Am.  ed.)  928. 
This  action  lies,  by  a  joint  tenant  or  tenant  in  common,  against  his  co-tenant 
who  receives  more  than  his  share  of  the  profits  of  the  estate.  4  Kent,  359, 
note  (c),  369;  Cochran  v.  Carrington,  25  Wend.  409;  Brigham  v.  Eveleth.  9 
Mass.  538  ;  Dickinson  v.  Williams,  11   Cush.  258;  Shepard  v.  Richards,   2 
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Obs.    Gray,  424,  426;    Jones  ii.  Harraden,  9  Mass.  540,  note;  Woolever  w.  Knapp, 
18  Barb.  265;  Huff  v.  McDonald,  22  Geo.  131,  169;  Moses  v.  Ross,  41  Maine, 
360;    Blanton  v.  Vanzant,  2   Swan,  276.     See   Thomas  v.  Thomas,    5   Ex. 
28;  Henderson  v.  Eason,  17  Q.  B.  701.     There  are  cases  in  which  money  ob- 
tained by  fraud  may  be  recovered  in  this  action  for  money  had  and  received. 
See  2  Chitty  Contr.  (llth  Am.  ed.)  936  et  seq.     So  to  recover  money  paid  on 
an  illegal  contract  disavowed  before  completion.     2  Chitty  Contr.  944  ei  seq. 
There  appear  to  be  cases  in  which  this  action  will  lie,  although  no  money  was 
ever  received  by  the  defendant,  but  where  the  defendant  has  merely  ad- 
mitted that  he  holds  value  in  money  to  which  the  plaintiff  is  entitled ;  see  2 
Chitty  Contr.  (llth  Am.  ed.)  903  et  seq. ;  Hennings  v.  Rothschild,  4  Bing. 
315;  Spratt  v.  Hobhouse,  4  Bing.  1 73  ;  or  has  otherwise  made  himself  hable 
for  money,  whether  he  has  received  it  or  not.     Floyd  v.  Day,  3  Mass.  403  ; 
Randall  !•.  Rich,  11  Mass,  494;  Jackson  v.  Mayo,  11  Mass.  152;  Emerson  v. 
Baylies,  19  Pick.  55;  Appleton  y.  Bancroft,  10  Met.  237.    If  an  agent,  in- 
trusted with  property  to  sell  for  money,  dispose  of  the  property,  he  is  liable 
in  this  form  of  action,  whether  the  sale  be  actually  effected  for  money  or  not. 
Thompson  v.   Babcock,  Brayt.    24 ;    Miller  «.  Miller,   7  Pick.  ■  136.]     But 
to  sustain  this  count  there  must  in  general  be  some  privity  between  the 
plaintiff  and  defendant;  the  mere  fact  that  the  money  belongs  to  the  plain- 
tiff is  not  sufficient  if  the  defendant  is  accountable  for  it  to  some  third  per- 
son.    Bluck  V.  Siddaway,  15  L.  J.  Q.  B.  359;  Cobb  v.  Becke,  6  Q.  B.  930; 
Moore  v.  Bushell,  27  L.  J.  Ex.  3.     [It  is  necessary  to  prove  that  the  defend- 
ant or  his  agent  received  the  money  under  such  circumstances  as  to  create  a 
privity  of  contract  between  him  and  the  plaintiff.      Barlowe   v.  Brown,  16 
M.  &  W.  128;  Vaughan  v.  Matthews,  13  Q.  B.  187,  189;  Jones  u.  Carter,  8 
Q.  B.  134  ;  Bloomer  v.  Denman,   12  111.  240  ;  Hutchins  v.  Gilman,  9  N.  H. 
359;    Carnegie   v.  Morrison,  2  Met.  396.     It  has  been  held,  however,  that 
there  need  be  no  privity  of  contract,  except  that  which  results  from  one 
man's  having  another's  money,  which  he  has  not  a  right  conscientiously  to 
retain.     Mason  v.  Waite,  17  Mass.  563;  Hall  v.  Marston,  17  Mass.  579;  Ea- 
gle Bank  v.  Smith,  5  Conn.  71;  Wiseman  v.  Lyman,  7  Mass.  288;  Freeman 
V.   Otis,  9  Mass.  271;  Carnegie  v.  Morrison,  2' Met.  396;    Frost  v.  Gage,  1 
Allen,   262;  Knapp  a.  Hobbs,  50  N.  H.  476,  478;  Dickson  v.  Cunningham, 
Mart.  &  Yer.  221.]     When  to  declare  specially,  see  post,  "  Sale  of  Goods  ;  " 
"Vendors,"  "  Warranty."     [1  Chitty  PI.  368.] 
7.  Interest.  —  Where  there  has  been  an  express  contract  or  an  usage  of  trade  to  pay 
it,  this  claim  may  be  inserted  and  the  amount  recovered  as  a  debt.    Ashby  v. 
Ashby,  3  M.  &  P.  186  ;  Farr  w.  Ward,  6  Dowl.  163;  S.  C.  3  M.  &  W.  25; 
Calton  V.  Bragg,  15  East,  223;  Eaton  v.  Bell,  5  B.  &  Aid.  34;  Iken  v.  Brad- 
ley, 2  Moore,  206;  [Liotard  v.  Graves,  3   Caines,  226,  234,  235;  Koone  c. 
Miller,  3  Watts  &  S.  271;  Williams  v.   Craig,  1  Dallas,  313,  315;  Reab  ». 
M'Allister,  8  Wend.  109.]     But  without  such  a  contract  interest  is  not  prima 
facie  payable  on  a,  demand  for  goods  sold,  or  balance  struck  on  an  account 
for  goods;  or  on  a  demand  for  work  and  materials;  or  on  an  attorney's  bill; 
or  money  lent,  money  paid  or  had  and  received  ;  or  on  a  guaranty;  or  a  for- 
eign judgment.     [2  Chitty  Contri  (llth  Am.  ed.)  952,  953,  954.     As  to  inter- 
est ou  judgments;  2  Chitty  Contr.  953,  note  (A).]     But  a  surety  is  entitled  to 
interest  on  money  paid  for  his  principal.     Petrie  v.  Duncombe,  20  L.  J.  Q. 
B.  242;  [Ilsley  v.  Jewett,  2  Met.  168  ;  Gibbs  u.  Bryant,  1  Pick.  118.]     And 
interest  is  payable  ou  bills,  promissory  notes,  and  bankers'  checks.    [2  Chitty 
Contr.  (llth  Am.  ed.)  954,  955,  note  (a)  ;]  but  to  obtain  it  the  bill  must  be 
produced.     Button  v.  Ward,  15  Q.  B.  26.     So  interest  is  recoverable  upon 
overcharges  made  by  a  rail^way  company.     Edwards  v.  Great  Western  Rail- 
way Co.   11  C.  B.  588.     When  compound  interest  recoverable.     Ferguson 
V.  Fyffe,  8  CI.  &  F.  121,  140;  [Page  v.  Broom,  4  CI.  &  Fin.  436,  and  note 
(1),  and  cases  cited;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1259,  note  (6)  ;  2  Chitty 
Contr.  (llth  Am.  ed.)  957,  note  Qi).     A  special  case  must  be  made  for  the 
allowance  of  compound  interest.     Armstrong  0.  Campbell,  3  Yerger,  201; 
Connecticut  v.  Jackson,  1  John.  Ch.  13;  Darrel  v.  Eden,  3  Desaus.  241; 
Mowry  v.  Bishop,  5  Paige,  98;  Ringgold  v.  Ringgold,  1  H.  &  Gill,  11;  My- 
ers o.  Myers,  2  McCord  Ch.  214.]     In  other  cases  it  may  be  recfivered  on  a 
liquidated  demand  as  damages;  3  &  4  W.  4,  c.  42,  s.  28;  Hudson  v.  Fawcett, 
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Obs.  2  D.  &  L.  41;  7  M.  &  G.  348,  per  cur.;  Harper  v.  Williams,  4  Q.  B.  219, 
234 ;  from  the  time  when  a  written  demand  of  it  was  made ;  Friihling  v. 
Sohroeder,  2  Bing.  N.  C.  77;  Berrington  v.  Phillips,  1  M.  &  W.  48;  and  a 
letter  demanding  interest  from  a  day  prior  to  the  date  of  the  letter,  is  a  suffi- 
cient demand  under  the  statute  to  entitle  the  jury  to  give  interest  from  the 
date  of  the  demand.  Londesborourii,  Lord,  «.  Mowatt,  in  error,  4  El.  &  Bl. 
1;  2  Com.  L.  K.  1181;  23  L.  J.  Q.B.  177.  See,  further.  Stark. Evid.;  Chitty 
on  Contr.  tit.  "  Interest;  "  [1  Chitty  PI.  369.  According  to  the  general  current 
of  American  authorities,  interest  will  be  allowed  after  a  demand  of  payment 
of  an  unsettled  claim  for  goods  sold  and  delivered,  or  services  rendered,  from 
the  time  of  the  demand;  and  a  presentment  of  the  account  or  commence- 
ment of  a  suit,  is  sufficient  demand  upon  which  to  found,  and  from  which  to 
date,  a  claim  of  interest.  Barnard  v.  Bartholomew,  22  Pick.  291,  294;  Mcll- 
vaine  v.  Wilkins,  12  JT.  H.  481  etseq.;  Ames  y.  Wilson,  22  Maine,  116;  Sel- 
leck  V.  French,  1  Conn.  32;  Gray  v.  Van  Amringe,  2  Watts  &  S.  128;  Moore 
V.  Patten,  2  Porter,  451,  454;  Houghton  v.  Hagar,  Brayt.  133;  Bates  u.  Starr, 
2  Vt.  536;  Cole  v.  Trull,  9  Pick.  325;  GofE  v.  Rehoboth,  2  Cush.  475;  David 
V.  Conard,  1  Iowa  (Greene),  336;  National  Lancers  v.  Lovering,  20  N.  H. 
511.  Accounts  for  money  advanced,  lent,  or  expended,  for  the  use  of  an- 
other, at  his  request,  generally  bear  interest  from  the  time  it  is  advanced,  &c. 
See  llsley  u.  Jewett,  2  Met.  168;  Gibbs  v.  Bryant,  1  Pick.  118;  Liotard  v. 
Graves,  3  Caines,  220;  Reid  v.  Rensselaer  Glass  Factory,  3  Cowen,  393; 
S.  C.  5  Cowen,  589;  Dilworth  w.  Sinderling,  1  Binney,  488,494;  Weeks  v. 
Hasty,  13  Mass.  218;  Sims  v.  Willing",  8  Serg.  &  R.  103,  109;  Miles  v.  Ba- 
con, 4  J.  J.  Marsh.  457;  Selleck  v.  French,  1  Conn.  32;  Taylor  v.  Knox,  1 
Dana,  391,  399;  Cheeseborough  v.  Hunter,  1  Hill  (S.  Car.),  400;  Brecken- 
ridge  v.  Taylor,  5  Dana,  110,  114;  Goodloe  v.  Clay,  6  B.  Monr.  236;  Fowler 
V.  Shearer,  7  Mass.  14;  Davenport  u.  Mason,  15  Mass.  85;  Campbell  v. 
Musier,  6  John.  Ch.  24;  Barnard  W.Bartholomew,  22  Pick.  291.  Whether 
interest  shall  be  recoverable  in  an  action  for  money  had  and  received, 
seems  to  depend  on  the  circumstances  of  each  case.  A  mere  stakeholder, 
agent,  trustee,  or  bailee,  in  whose  hands  money  has  been  deposited,  and 
retained  without  use  or  default  on  his  part,  would  not  be  liable  for  in- 
terest. But  where  the  money  of  one  person  has  been  detained  wrongfully, 
or  been  used,  by  another,  or  where  it  has  been  kept  by  him  when  it  should 
have  been  paid  over,  interest  is  properly  chargeable  in  an  action  to  recover 
it.  See  Dodge  v.  Perkins,  9  Pick.  369;  Knight  v.  Reese,  2  Dallas,  182;  Bell 
V.  Logan,  7  J.  J.  Marsh.  503;  Vance  v.  Vance,  5  Monroe,  521;  Selleck  o. 
French,  1  Conn.  33;  Hudson  i\  Tenn^ey,  6  N.  H.  456;  Evarts  v.  Nason,  11 
Vt.  122  ;  Wood  v.  Bobbins,  11  Mass.  504;  Marion  v.  McRea,  1  Cheves 
(Law),  61;  Johnson  v.  Eicke,  7  Halst.  316.  Except  in  cases  of  money  ad- 
vanced, expended,  &c.  as  above  stated,  interest  is  not  chargeable  on  open  or 
current  accounts  between  parties,  until  notice  is  given  in  some  way  by  pre- 
sentment of  the  account,  by  demand  of  payment,  or  by  suit  brought.  iSee 
Crawford  f.  Willing,  4  Dallas,  286;  Selleck  «.  French,  1  Conn.  34;  Wilt- 
burger  V.  Randolph,  Walker  (Miss.),  20;  Raymond  u.  Isham,  8  Vt.  258;  Shew- 
ell  !i.  Givan,  2  Blackf.  314;  Surton  v.  Gilliam,  1  Scam.  579;  MoKnight  w. 
Dunlop,  4  Barb.  36.  Where  no  other  demand  is  made,  the  commencement 
of  a  suit  for  the  money  will  be  regarded  as  a  demand  for  the  purpose  of 
computing  interest.  Dodge  v.  Perkins,  9  Pick.  369;  Hunt  o.  Nevers,  15 
Pick.  500;  Brewer  v.  Tyringham,  12  Pick.  547;  Haven  u.  Foster,  9  Pick. 
112  ;  Bryfogle  v.  Beckley,  16  Serg.  &  R.  264;  Nelson  y.  Cartwell,  6  Dana,  7; 
Walker  w.  Wills,  6  Ark.  167;  Schmidt  v.  Limehouse,  2  Bailey,  276;  Ethe- 
ridge  V.  Binney,  9  Pick.  272,  279  ;  Wells  r.  Abernethy,  5  Conn.  228.  In  an 
action  to  recover  for  money  had  and  received,  the  plaintiff  can  only  recover 
interest  from  the  date  of  the  writ,  unless  in  his  declaration  he  alleged  a  de- 
mand before  that  time.     Ordway  v.  Calcord,  14  Allen,  59.] 

8.  Account  stated.  ■ —  This  count  should  generally  be  added  where  the  plaintiff's 
claim  is  for  a  money  demand  (except  where  the  action  is  against  an  infant  or 
a  corporation).  It  will  be  supported  by  evidence  of  an  admission  in  writing, 
such  as  an  I  O  U  ;  Payne  v.  Jenkins,  4  C.  &  P.  324;  Fesenmayer  v.  Ad- 
cock;  16  M.  &  W.  449  ;  Curtis  v.  Richards,  1  Scott  N.  R.  155  ;  Gould  v. 
Coombcs,  1   C.  B.  543;  Bain  v.  Harris,  8  W.  R.   79,  Ex.;  [Buck  v.  Hurst, 
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Obs.  L.  R.  1  C.  P.  297;]  or  a  bill  of  exchange  is  evidence  as  between  the  imme- 
diate parties;  Burmester  v.  Hogarth,  11  M.  &  W.  97;  Wheatley  v.  Williams, 
1  M.  &  W.  533;  Perry  v.  Slade,  8  Q.  B.  115;  or  by  parol,  by  the  defendant 
to  the  plaintiff  himself  or  to  his'agent;  Hughes  v.  Thorpe,  5  M.  &  W.  656; 
iNewhall  B.  Holt,  6  M.  &.  W.  662;  but  not  to  a  stratiger;  Breckon  v.  Smith, 
1  Ad.  &  E.488;  that  a  certain  fixed  sum  was  due;  Lane  v.  Hill,  18  Q.  B.  252; 
Barker  v.  Birt,  10  M.  &  W.  61_;  but  not  if  there  was  a  deed  releasing  the  debt; 
Barker  v.  Heard,  5^JEx.  95§.  An  award  is  not  evidence  of  an  account 
stated;. Bates  v.  Townley,  1  Ex.  152;  Porter  v.  Cooper,  1  Cr.,  M.  &  R.  387. 
In  general  it  is  not  necessary  to  show  the  nature  of  the  original  debt;  but  the 
account  stated  must  have  been  founded  on  a  debt  due  and  owing.  But  see 
Cleave  v.  Moors,  3  Jur.  N.  S.  48  Ex. ;  Berry  v.  Storey,  C.  L.  R.  C.  P.  815; 
Cocking  V.  Ward,  1  C.  B.  858.  See,  further.  Stark  Evid. ;  [2  Chitty  Contr. 
(11th  Am.  ed.)  961  et  seg. ;  1  Chitty  PL  371.] 

1.   The  Common  Indebitatus  Count,  where  there  is  no  Special    Count 

in  the  Declaration. 

In  the . 

On day  of ,  A.  d. . 

[venue].     A.  B.,  by ,  his  attorney,  [or  "  in  person,"]  sues  C.  D. 


for  money  payable  (a)  by  the  defendant  to  the  plaintiff,  for  [here  state  any 
other  debt  that  may  he  claimed  under  an  indebitatus  count,  besides  the  claim  for 
goods,  S}c.  as  for  use  and  occupation,  as  the  case  may  be,  and  proceed,  using 
only  such  of  the  following  statements  of  consideration,  as  goods,  work,  S^c.  as 
may  apply  to  the  case,  adding  the  account  stated  at  all  events.  They  'will  then 
form  together  one  count  (McGregor  v.  Graves,  3  Ex.  34;  18  L.  J.  109)  ;  and 
the  sum  claimed  by  the  plaintiff^  may  be  recovered  by  him  upon  any  one  of  the 
considerations  stated  (Dawson  v.  CoUis,  10  C.  B.  523 ;  20  L.  J.  C.  P.  116)  ; 
and  on  a  plea  of  never  indebted,  the  defendant  may  have  the  issue  found  dis- 
tributively  partly  for  him,  and  thus  get  his  costs  on  those  parts  on  which  he  suc- 
ceeds (Traherne  v.  Gardner,  26  L.  J.  Q.  B.  259)  : 

for  goods  sold  and  delivered  (b)  by  the  plaintiff  to  the  defendant  (c)  ; 

and  for  goods  bargained  and  sold  by  the  plaintiff  to  the  defendant  (c)  ; 

and  for  work  done  and  materials  (d)  provided  by  the  plaintiff  for  the 
defendant  at  his  request ; 

(a)  This  form  is  given  by  the   Common  count  stated  ;  iFagg  v.  Nudd,  3  El.  &  Bl.  650) 

Law  P.  Act,  1852,   s.  91,  schedule   B,  and  sed  qmere;   but   the   objection  is   cured  by 

should  be  carefully  followed.  Wilkinson  v.  pleading  over.     Wilkinson  v.    Sharland,  lOi 

Sharland,  10  Ex.  724.     These  words,  "for  Ex.724. 

money  payable  by  the  defendant  to  the  (b)  The  Common  L.  P.  Act,  1852,  does- 
plaintiff,"  are  in  substitution  of  the  old  form  not  give  this  form.  Several  sales  maybe' 
of  indebitatus  counts  in  debt  and  assumpsit,  proved  on  this  count.  Ferguson  u.  Mitchell,  2 
the  latter  alleging  "  That  whereas  the  defend-  Cr.,  M.  &  R.  687.  [Under  one  item  of  charge,, 

aut  was  indebted  to  the  plaintiff  in  £ as  follows :  "  To  goods  sold,  materials  found, 

(or  [^c.]',  and  the  defendant,  in  consideration  and  work  done,"  only  one  particular  subject 

thereof,  promised  the  plaintiff  to  pay  him  the  matter  of  charge  can  be  proved;    Jones  v. 

said  sum  of  money  on  request,"  i.  e.  imme-  Ilsley,  1  Allen,  273.] 

diately,  which  is  the  promise  the  law  implies  (c)  It  will  be  observed  the  words  "at  his 
on  an  executed  consideration.  Jackson  i:  request  "  are  not  in  these  forms,  and  are  no 
Cobbin,  8  M.  &  W.  790 ;  Roscorla  v.  Thomas,  longer  necessary  ;  they  are  implied  from,  the 
3  Q.  B.  234 ;  Kay  v.  Dutton,  7  M.  &  G.  495.  bargain  and  sale.  "  Goods  sold  to  defendant 
A  debt  solvendum  in  futuro,  will  not,  there-  by  plaintiff  at  his  request,"  wa.9  not  demur- 
fore,  support  this  count.  See  Obs.  ante,  rable.  Deriemer  v.  Fenna,  7  M.  &  W.  439  ; 
The  omission  of  the  words  "  money  payable  9  Dowl.  244.  But  the  words  "by  the  plain- 
by  the  defendant  to  the  plaintiff,  would  tiff"  are  essential.  Fenton  v.  Ellis,  6  Taunt 
render  the  declaration  demurrable  ;  Place  v.  192. 

Potts,  8  Ex.  705 ;  except,  perhaps,  so  far  as        (d)  Materials  cannot  be  recovered  on   a 

relates  to  the  count  for  money  found  to  be  count  for  work  only.    Heath  v.  Freeland,  1 

due  from   defendant  to  plaintiff  on  an  ac-  M.  &  W.  543. 
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and  for  money  lent  by  the  plaintiff  to  the  defendant  (e)  ; 
and  for  money  paid  by  the  plaintiff  for  the  defendant  at  his  request ; 
and  for  money  received  by  the  defendant  for  the  use  (/)  of  the  plaintiff ; 
and  for  interest  upon  and  for  the  forbearance  by  the  plaintiff  to  the 
defendant  at  his  request  of  money  due  from  the  defendant  to  the  plain- 
tiff;  {g) 
and  for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  on 
accounts  stated  between  (h)  them ; 

And  the  plaintiff  claims  £ .  (i) 

[The  corresponding  forms  of  declarations  in  actions  of  contract  under  the 
Massachusetts  practice  act  are  similar  models  of  conciseness. 

Commencement.  —  To  answer  to  A.  B.,  of ,  in  an  action  of  contract. 

/        Essex  Sup.  Ct. 
■      r  Plaintiff's  declaration. 

In  addition  to  the  above  English  Forms. 

Goods  sold.  —  And  the  plaintiff  says  the  defendant  owes  him dollars 

for  goods  sold  by  the  plaintiff  to  the  defendant. 

Work. —  Also  that  the  defendant  owes  him dollars  for  work  done  by 

the  plaintiff  for  the  defendant. 

Board.'—  Also   that  the  defendant  owes  him ■  dollars  for  board   and 

lodging  furnished  by  the  plaintiff  for  the  defendant.  See  Eaymond  v.  El- 
dridge,  111  Mass.  390,  391. 

Freight.  —  For  the  carriage  of  certain  goods  by  the  plaintiff  for  the  de- 
fendant. 

(e)  "  At  his  request,"  annecessary  in  this  support  the  account  may  be  wholly  in  writ- 
count.     Victors  V.  Davis,  12  M.  &  W.  758.  ing  or  wholly  by  parol,  or  in  part  by  writing 

(/)  "For  and   on   account,"  instead   of  and  in  part  by  parol.     Hoar  J.  in  Charman 

"for  the  use,"  semUe,  not  sufficient.     Kelly  u.  Henshaw,  15  Gray,  294.    See,  also,  Rund- 

^.  Curzon,  4  Ad.  &  E.  622.  lett  v.  Weeber,  3  Gray,  266,  267.     Under  the 

ig)  This  form  suffices,  and  no  further  Massachusetts  practice  act,  bills  'of  partic- 
statement  of  a  contract  to  pay  interest  is  ulars  are  required  under  all  the  common 
necessary.  Nordenstrom  v.  Pitt,  13  M.  &  comits;  and  among  the  common  counts,  set 
W.  723.  It  is  not  given  by  the  Com.  L.  P.  forth  in  the  forms  annexed  to  the  act,  in  si- 
Act,  1852.  [If  in  an  action  for  money  had  mul.  computassent  is  one.  "It  maybe  true," 
and  received,  the  plaintiff  seeks  to  recover  Dewey  J.  said,  "that  a  bill  of  particulars  nn- 
interest,  other  counts  must  be  inserted  ac-  der  this  count  would  not  necessarily  give  the 
cordingly  ;  and  he  can  only  recover  interest  items  of  the  indebtedness,  and  that  the  items 
from  the  date  of  the  writ,  unless  in  his  dec-  of  the  dealings  between  the  parties  need  not 
laration  he  alleges  a  demand  before  that  be  shown  in  proof  on  the  trial  on  such  a  count, 
time.  Ordway  v.  Colcord,  14  AUen,  59.  In  But  Ave  see  no  objection  to  a  bill  of  particn- 
this  case.  Chapman  J.  said,  "  A  special  de-  lars  stating  all  the  items  of  the  indebtedness, 
mand,  which  entitles  the  plaintiff  to  interest  and  showing  the  basis  of  the  alleged  indebt- 
as  damages  for  the  detention  of  money,  is  edness  on  the  in  simul  computassent,  if  the 
an  important  substantive  fact  to  be  proved,  plaintiff  elects  to  file  such  bill  of  particu- 
and  should  be  stated."]  lars."      Kundlett  u.  Weeber,  3   Gray,  266, 

(A)  This  is  the  form  given  by  the  act :  267.] 

The  count  need  not  run  "by  and  between  (t)  The  sum  mentioned  here  need  not  be 

them."     Debenham   v.   Chambers,  3  M.   &  the  precise  amount  of  the  plaintiff's  claim, 

W.  128 ;  6  Dowl.  101  ;  Robinson  v.  May,  6  nor  need  the  costs  be  included,  but  the  sum 

Dowl.  306.     [Under  a  declaration  upon  an  should  be  sufficient  to  cover  the  whole  of  the 

account  stated,  the   cause  of  action   is  the  plaintiff's  claim,  including  any  interest  to 

agreement  of  the  parties  to  pay  the  amount  the  time  when  judgment  will  be  recovered, 

due  upon  the  accounting,  and  not  any  writ-  Watkins  v.  Morgan,  6  C.  &  P.  661.     If  not 

ten  instrument.     This  amount  may  be  made  claimed  at  the  trial,  it  cannot  be    obtained 

up  of  various  items,  and  may  include  ^ums  afterwards.     Baker  v.  Brown,  2  M.   &   W. 

due  upon  written  instruments  as  well    as  199.     The  sum  claimed  may  be  increased  by 

upon   oral   agreements.      The    evidence   to  amendment  at  the  trial. 
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Warehouse  room.  —  For  warehouse  room  furnished  by  the  plaintiff  for  the 
storage  of  certain  goods  of  the  defendant. 

Horse  and  carriage  hire.  —  For  the  use  of  a  certain  horse  and  carriage 
hired  of  the  plaintiff  by  the  defendant. 

Use  and  occupation.  —  For  the  use  and  occupation  of  a  certain  tenement 
hired  of  the  plaintiff  by  the  defendant.  See  Warren  v.  Ferdinand,  9  Allen, 
357. 

In  simul  computassent.  —  For  the  balance  found  due  to  the  plaintiff  by  the 
parties  on  accounting  together.     Charman  v.  Henshaw,  15  Gray,  293. 

Account  annexed.  —  And  the  plaintiff  says  the  defendant  owes  him  

dollars,  according  to  the  account  hereto  annexed.  See  1  Chitty  PI.  351,  note 
(s^),  where  the  cases  relating  to  the  practice  under  this  count  are  cited  and 
stated.  Johnson  v.  Trinity  Church  Society,  11  Allen,  123;  MuUett  v.  Bemis, 
10  Mass.  92.] 

2.   The  Gommon  Count  when  the  Declaration  contains  prior  Special 
»  Ones. 

And  the  plaintiff  also  sues  the  defendant  for  money  payable  by  the  defend- 
ant to  the  plaintiff  for  {S^c.  as  in  the  last  form,  concluding']  And  the  plaintiff 
claims  £ .  Qc) 


PARTICULARS  OP  DEMAND  TO  BE  DELIVERED  WITH  THE 
INDEBITATUS  COUNTS,  (i) 

Obs. — By  the  Rules  of  H.  T.  1853,  rule  19,  with  every  declaration  (unless  the  writ 

has  been  specially  indorsed  under  the  provisions  contained  in  the  25th  sec- 

(k)  Where  the  declaration  contains  special  is  brought  to  recover  "  the  amount  of  the 

counts  on  contracts  as  well  as  the  indebita-  note,"  the  plaintiff  cannot'  give  evidence  of 

tus  count,  or  counts  in  tort,  the  sura  claimed  the  consideration ;  and  therefore,  if  the  note 

must  be  sufficient  to  cover  any  amount  of  be  not  produced  or  be  not  admissible  in  evi- 

damages  the  jury  may  be  likely  to  give  the  dence,  the  whole  action  will  fail ;    Wade  v. 

plaintiff,  taking  care  not  to  claim  a  ridicu-  Beasley,  4  Esp.  7 ;  Brown  v.  Watts,  1  Taunt, 

lously  excessive  sum      As  to  the  conclusion  353  ;  and  that  even  although  the  particulars 

in  "  Detinue,"  " Mandamus,"  " Injunction,"  specify  that  "for  the  recovery  thereof  the 

&c.  see  those  titles.  plaintiff  will  avail  himself  of  the  whole  or 

[1)  If  is  not  necessary  or  advisable  to  give  any  part  of  the  declaration;"  Hedley  ». 
particulars  of  a  count  on  a  bill  of  exchange  Bainbridge,  3  Q.  B.  316;  Roberts  v.  Els- 
or  other  special  count ;  Brookes  v.  Farlar,  3  worth,  10  M.  &  W.  653  ;  but  where  there  is 
Bing.  N.  C  291 ;  Day  B.  Davies,5C.  &P.  340;  evidence  of  an  admission  amounting  to  an 
Gould  V.  Coombes,  1  C.  B.  543;  but  where  actual  account  stated  between  the  parties,  it 
the  plaintiff  sues  on  a  bill  or  note,  and  has  may  be  given  in  evidence  under  particulars 
given  the  defendant  consideration  for  it  in  asserting  that  the  sum  was  due  on  the  con- 
money  or  goods,  &c.  the  particulars  of  the  siderations  to  which  the  admission  related, 
latter  items  should  be  inserted  as  above;  so,  Simmons  v.  Wood,  5  Q.  B.  170.  [Under  the 
where  the  bill  or  note  itself  is  evidence'  practice  act  of  Massachusetts,  in  actions  of 
between  the  parties  of  an  account  stated,  or  contract,  when  either  of  the  common  counts 
there  is  any  reason  to  suppose  that  an  ad-  is  used,  the  plaintiff  shall  file  a  bill  of  par- 
mission  or  promise  to  pay  the  amount  of  the  ticulars  with  his  writ,  when  the  action  is  en- 
bill  of  note  has  been  made  by  the  defendant,  tered.  The  items  in  such  bill  shall  be  deemed 
amounting  to  an  account  stated,  it  would  be  to  be  numbered  consecutively,  and  it  shall  be 
advisable  to  add  to  the  foregoing  account  a  deemed  to  be  part  of  the  record  and  be  an- 
statement,  thus  :  "  tinder  the  count  on  the  swered  or  replied  to  as  such.  Genl.  Sts.  c. 
account  stated,  the  plaintiff  also  seeks  to  re-  129,  §  10;  Rundlett  v.  Weeber,  3  Gray,  266. 

cover  the  sum  of  £ "  (the  amount  of  the  The  want  of  a  bill  of  particulars  under  the 

bill  mentionedinthe  first  count)  \^' in  &M\&m"  common   counts  furnishes  ground  to  move 

[if  the  fact  he  so)  "  to  the  balance,  or  "  sum,''  the  court  to  order  such  a  bUl  to  be  filed,  or 

"  due  on  the  foregoing  account."]     See  Rob-  to  demur  to  the  count ;  but  it  cannot  be  ob- 

erts  V.  Elsworth,  lOM.  &  W.  653.    If  the  par-  jected  to  by  the  defendant  after  the  trial  has 

ticulars  in  such  ca.5e  only  state  that  the  action  began.     Preston   v.  Neale,  12   Gray,  222; 
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Obs.  tion  of  the  common  law  procedure  act,  1852)  delivered  or  filed,  containing 
causes  of  action  such  as  those  set  forth  in  schedule  B  of  that  act,  and  num- 
bered from  I  to  14  inclusive,  or  of  a  like  nature,  the  plaintifiE  shall  deliver  or 
file  full  particulars  of  his  demand  under  such  claim ,  where  such  particulars 
can  be  comprised  within  three  folios;  and  where  the  same  cannot  be  comprised 
within  three  folios,  he  shall  deliver  or  file  such  a  statement  of  the  nature  of 
his  claim,  and  the  amount  of  the  sum  or  balance  which  he  claims  to  be  due,  as 
may  be  comprised  within  that  number  of  folios;  and  with  every  plea  of  set- 
off containing  claims  of  a  similar  nature  as  those  in  respect  of  which  a  plaintiff 
is  required  to  deliver  or  file  particulars,  the  defendant  shall  in  like  manner 
deliver  particulars  of  his  set-off.  And  to  secure  the  delivery  or  filing  of  par- 
ticulars in  all  such  cases,  it  is  ordered  that  if  any  such  declaration  shall  be 
delivered  or  filed,  or  any  plea  of  set-off  delivered,  withont  such  particulars  or 
such  statement  as  aforesaid;  and  a  judge  shall  afterwards  order  a  delivery  of 
particulars,  the  plaintiff  or  defendant,  as  the  case  may  be,  shall  not  be  allowe  1 
any  costs  in  respect  of  any  summons  for  the  purpose  of  obtaining  such  order, 
or  of  the  particulars  he  may  afterwards  deliver;  and  a  copy  of  the  particulars 
of  the  demand  and  set-off  shall  be  anne:ifed  by  the  plaintiff's  attorney  to  every 
record  at  the  time  it  is  entered  with  the  proper  officer. 

By  the  Pleading  Rules  of  Trin.  T.  1853,  rule  13,  ■'  in  any  case  in  which  the 
plaintiff  (in  order  to  avoid  the  expense  of  the  plea  of  payment  or  set-off) 
shall  have  given  credit  in  the  particulars  of  his  demand  for  any  sum  or  sums 
of  money  therein  admitted  to  have  been  paid  to  the  plaintiff,  or  which  the 
plaintiff  admits  the  defendant  is  entitled  to  set-off,  it  shall  not  be  necessary 
for  the  defendant  to  plead  the  payment  or  set-off  of  such  sum  or  sums  of 
money." 

"But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating  the 
amount  of  his  demand,  states  that  he  seek?  to  recover  a  certain  balance, 
without  giving  credit  for  any  particular  sum  or  sums;  or  to  cases  of  set-off 
where  the  plaintiff  does  not  state  the  particulars  of  such  set-off."  And  by  rule 
14,  "  payment  shall  not  in  any  case  be  allowed  to  be  given  in  evidence  in  re- 
duction of  damages  or  debt,  but  shall  be  pleaded  in  bar." 

The  particulars  should  specify  dates,  items,  and  amounts;  [see  Kellogg  v.  Paine, 
8  How.  Pr.  329;  Wetmore  v.  Jennys,  1  Barb.  53;  Seaman  v.  Low,  4  Bosw. 
338;  Moran  «.  Morrissey,  28  How.  Pr.  100;  Smith  v.  Hicks,  5  Wend.  48:] 
and  be  comprised  if  possible  within  three  folios.  Chit.  Arch.  1 360.  They  should 
be  so  specific  as  not  to  mislead  a  reasonable  man,  as  by  confusing  a  claim  of 
salary  with  one  for  commission.  Law  v.  Thompson,  15  M.  &  W.  545;  Richard 
V.  Nelson,  16  M.  &  W.  772;  4  D.  &  L.  693;  Reunie  v.  Beresford,  15  M.  &  W. 
78;  Higgins  v.  Ede,  lb.  77.  See  form  of  particulars  by  a  surveyor;  Irving  w. 
Baker,  15  L.  J.  Q.  B.  322;  by  a  broker,  for  price  of  scrip  bought  for  the  ac- 
count. Berkley  v.  De  Vere,  4  D.  &  L.  97.  As  to  how  far  the  plaintiff  will  at 
the  trial  be  confined  to  his  particulars,  see  Chit.  Arch.  Pr.  1389;  [Bowman 
V-  Earle,  3  Duer,  691;  Babcock  v.  Thompson,  3  Pick.  446;  Commonwealth  v. 
Giles,  1  Gray,  469.]  Particulars  need  not  be  delivered  under  special  counts, 
or  counts  on  bills  of  exchange  or  promissory  notes.  [See  Ives  v.  Shaw,  31 
How.  Pr.  54;  Tebbetts  v.  Pickering,  5  Cush.  83.] 
Crediting  Payments.  —  A  plaintiff  cannot  be  compelled,  in  a  court  of  common  law,  to 
furnish  evidence  against  himself  by  admitting  paynient.  Randal  o.  Ikey,  4 
Dowl.  682.     All  he  need  state  in  his  particulars  are  the  items  of  his  own  de- 

Tebbetts  v.  Pickering,  5  Cash.  83.  Where  information  as  a  special  declaration,  so  that 
the  declaration  consists  of  a  count  on  an  ae-  the  defendant  may  know  the  real  ground  of 
count  annexed,  but  no  bill  of  particulars  is  the  action.  Babcock  v.  Thompson,  3  Pick, 
filed  upon  the  entry  of  the  writ,  the  count  446.  A  bill  of  particulars  is  regarded  as  an 
may  be  amended  by  annexing  such  a  bill,  amplification  of  the  pleading  to  which  it  re- 
Burgess  V.  Bugbee,  100  Mass.  152.  Provi-  lates,  and  is  to  be  considered  as  forming  a 
sion  is  made  by  the  New  Tork  Code,  §  158,  part  of  it  ;  Bowman  v.  Earle,  3  Duer,  691  ; 
for  the  furnishing  of  bills  of  particulars.  The  Bi-own  «.  Williams,  4  Wend.  368 ;  giving  to  it 
office  of  a  bill  of  particulars  is  to  prevent  a  more  certainty.  Booth  a.  Howard,  a  ]")owl. 
surprise  on  the  trial  and  not  to  furnish  evi-  438  ;  Farcy  v.  Lee,  10  Abb.  Pr.  143.  But  it 
(lence.  Drake  v.  Thayer,  5  Rob.  694  ;  Brown  is  considered  sufficient,  if  it  i'airly  apprise 
V.  WiUiams,  4  Wend.  368 ;  Waring  v.  Mon-  the  opposite  party  of  the  nature  of  the 
roe,  4  Wend.  200.     It  should  give  as  much  claim.     Brown  v.  Williams,  4  Wend.  368.] 
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Obs.  mand,  the  amount  by  which  he  admits  it  to  be  reduced  (without  stating  how), 
anil  the  balance  for  which  he  really  proceeds;  Smith  v.  Eldridge,  4  Ad.  & 
E.  66;  and  see  Penprase  v.  Crease,  1  M.  &W.  36;  4  Dowl.  711;  and  if  a 
gross  sum  be  credited  in  the  particulars  as  a  payment,  the  court  will  not  com- 
pel the  plaintiff  to  give  particulars  of  the  items.  lb. ;  and  Myatt  v.  Green,  13 
M.  &  W.  377;  Fussey  u.  Gordon,  13  C.  B.  817;  Luck  v.  Handley,  4  Ex.  486  ; 
[Williams  v.  Shaw,  4  Abb.  Pr.  209;  Giles  v.  Betz,  15  Abb.  Pr.  286.] 
If  the  sums  really  paid  be  not  credited  in  the  particulars,  the  defendant 
may  plead  payment  of  them,  and  get  the  costs  of  that  issue  ;  when  they  arc 
credited,  the  plaintiff  will  not  be  entitled  to  a  verdict  at  all  until  he  has  proved 
a  demand  greater  than  the  amount  of  credited  payments,  and  then  only  for 
the  excess.  Kenyon  v.  Wakes,  2  M.  &  W.  764;  Eastwick  v.  Harman,  6  M. 
&  W.  13;  Smethurst  p.  Taylor,  12  M.  &  W.  645;  Rowland  v.  Blakesly,  1  Q. 
B.  403.  And  a  payment  generally  admitted,  as  thus,  "  Cr.  by  bills  1,500/.," 
is  construed  as  a  payment  admitted  to  have  been  made  by  the  defendant  to  the 
plaintiff.  Smethurst  v.  Taylor,  12  M.  &  W.  546.  The  admission,  however, 
in  order  to  be  binding,  must  be  in  the  particulars  themseloes  ;  Hart  v.  Middle- 
ton,  2  Car.  &  K.  9  ;  and  therefore,  where  the  particulars  referred  to  a  bill 
already  delivered,  in  which  credit  was  given  for  certain  payments,  it  was  held 
that  this  was  not  a  case  of  admitting  payments  within  the  rule,  and  that 
payment  should  have  been  pleaded.  Bosley  v.  Moore,  8  Dowl.  376.  The  ad- 
mitted payment  is  put  on  the  same  footing  as  if  there  had  been  a  plea  of 
payment;  but  it  cannot  be  taken  as  an  admission  as  against  the  defendant 
with  respect  to  any  of  the  items  in  the  entire  account;  Goatley  v.  Herring,  12 
L.  J.  C.  P.  32.  See,  also,  Townson  u.  Jackson,  13  M.  &  W.  374;  Turner  v. 
Collins,  20  L.  J.  Q.  B.  259.  As  by  the  rule  it  is  unnecessary  for  the  defend- 
ant to  plead  payment  of  any  sum  or  sums  of  money  admitted  by  the  particulars 
to  have  been  paid,  a  plea  of  payment  in  such  cases  will  be  taken  to  apply  to 
the  balance  demanded;  and  this  will  be  the  case  though  some  of  the  payments 
admitted  have  been  made  after  action  brought;  Eastwick  v.  Harman,  6  M.  & 
W.  13;  8  Dowl.  399;  Alexander  v.  Porter,  1  Dowl.  N.  S.  832;  Kenningham 
V.  Alison,  2  Dowl.  N.  S.  658;  Nosotti  o.  Page,  10  C.  B.  643;  and  such  a  plea 
will  be  prima,  facie  supported  by  evidence  in  proof  of  any  payments  what- 
soever; such  evidence  being  liable  to  be  rebutted  by  proof  upon  the  part  of 
the  plaintiff  that  these  payments  are  no  other  than  those  for  which  he  has 
already  given  credit.  Lamb  v.  Micklethwaite,  1  Q.  B.  400;  9  Dowl.  531. 
The  above  rule  enables  the  plaintiff  to  give  credit  for  a  set-off;  formerly  he  could 
not  do  so;  Rowland  v.  Blakesley,  1  Q  B.  403.  See,  also,  Morris  v.  Jones,  1  Q. 
B.  397;  Townson  v.  Jackson,  supra;  Kilner  v.  Bailey,  5  M.  &  W.  382.  See 
Form  of  Particulars,  where  debt  paid  after  action.  Nosotti  v.  Page,  10  C. 
B.  643. 
In  an  action' of  tort  for  injury  to  the  person,  the  court  may,  if  there  be  reason- 
able ground  for  the  application,  order  particulars  to  be  given.  Wicks  v. 
Macnamara,  3  H.  &  N.  568.  [Under  the  Massachusetts  practice  act,  the 
court  may  in  all  cases  order  either  party  to  file  a  statement  of  such  particu-  . 
lars  as  may  be  necessary  to  give  the  other  party,  and  the  court,  reasonable 
knowledge  of  the  nature  and  grounds  of  the  action  or  defence.  Genl.  Sts. 
c.  129,  §  58.  See  Commonwealth  v.  Snelliug,  15  Pick.  321 ;  Turner  v.  Twing, 
9  Cush.  515  ;  Babcock  v.  Thompson,  3  Pick.  446.] 

1.  Form  of  Particulars  to  he  delivered  with  a  Declaration  which 
contains  only  the  Common  Money  Counts,  where  the  Writ  has  not 
been  specially  indorsed,  (m) 

In  the . 

/  A.  B.,  PMntiff, 
Between  <  and 

(  C.  D.,  Defendant. 
This  action  is  brought  to  recover  the  sum  of  £50  due  [or,  if  the  plaintiff 

(m)  It  is  irregular  to  deliver  particulars  and  the  plaintiff  may  then  avail  himself  of 
if  the  writ  has  been  specially  indorsed,  but  his  particulars.  Fremont  v.  Ashley,  22  L. 
this  is  waived  by  the  defendant  going  to  trial,    J.  Q.  B.  237. 
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gives  the  defendant  credit  for  any  payment  or  for  a  set-off,  "  £70  10«.  the 
balance  due "]  from  the  defendant  to  the  plaintiff,  upon  the  following  items 
of  account : 

1856,  June  20.     To  50  sacks  of  flour,  at  60« £150     0     0 

June  21.     To  1  load  meadow  hay 5     0     0 

£155     0     0 
By  cash  paid  by  defendant  to  plaintiff  |       84  1 0     0 
[at  different  times]  (w)  ) 

Balance £70  10     0 

And  the  said  plaintiff  also  seeks  to  recover  the  said  balance  upon  accounts 
stated  by  the  defendant,  (o) 

Above  are  the  particulars  of  the  plaintiff's  demand  in  this  action. 

Dated  this day  of ,  a.  d.  1858. 

Yours,  &c. 
To  Mr.  X.  Y.,  defendant's  attorney  >  J.  V.,  plaintiff's  attorney. 

[or  "  agent."]  ) 

[If  the  full  particulars  cannot  he  comprised  within  three  folios,  then,  instead 
of  copying  the  debtor  side  of  the  account,  say,  "  for  butcher's  meat,"  or,  as  the 

case  may  be,  "  supplied  between  the day  of  ,  &c.  and  the day 

of,"  Sfc.  crediting  as  before  the  actual  payments  or'set-off,  and  adding,  "  Above 
are  such  particulars  of  the  plaintiff's  dem  nd  as  can  be  comprised  within  three 
folios,"  8fc.  as  before.     See  Eule  19  Hil.  T.  1853.] 

2.  Form  of  Particulars  to  he  delivered  with  the  Declaration  which 
contains  Special  Oount»  as  well  as  the  common  Money  Counts. 
The  following  are  the  particulars  of  the  plaintiff's  demand  in  this  action 
under  the  common  money  counts  of  the  declaration  in  this  cause  \_as  in  pre- 
ceding form^. 

• 

ACCOUNT  —  ACTION  OF. 

Ob8.  — A  form  of  action  rarely  used.  Strictly,  it  lay  only  against  a  bailiff  or  re- 
ceiver, and  required  him  to  render  an  account  of  moneys  -received  by  him  as 
such  bailiff  or  receiver.  But,  being  found  a  most  convenient  form  of  action, 
it  was  extended  to  cases  where  the  person  called  upon  to  account  was  neither 
bailiff  nor  authorized  receiver,  if  he  had  in  any  way  received  and  retained 
money  which  it  was  his  duty  to  hand  over  to  the  claimant.  See  Selw.  N.  P. 
Account.  Henderson  v.  Eason,  12  Q.  B.  987;  in  error,  17  Q.  B.  701; 
Gorely  v.  Gorely,  1  H.  &  N.  144;  4  Ann.  c.  16,  s.  27. 


ADMINISTRATORS.     See  "  Executors,"  post. 


agents: 


1.  By  an  Agent  for  Commission,  ^c.  (^) 

Commencement,  S^c.  as  in  Form  1,  ante,  and  then  proceed  as  follows ;]  for 

(n)  Or  if  plaintiff  gives  credit  for  a  set-  (o)  Effect  of  omitting  this,  see  Hay  v. 
off,  say,  "  And  the  plamtiff  gives  the  defend-  Fisher,  2  M.  &  W.  722;  Fisher  v.  Wain- 
ant  credit  for  a  set-off  which  he  lias  against  wright,  1  M.  &  W.  487. 

him,  amounting  to  £ ,  in  respect  of  the  (p)  See,  in  general,  [2  Chitty  Contr.  (llth 

following  items  :  viz."  {setting  them  forth).  Am.  ed.)  803,  and  note  (c)  and  cases  cited]  • 
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the  work,  journeys,  and  attendances  of  the  plaintiff,  as  the  agent  of  the  defend- 
ant, and  otherwise,  on  his  retainer,  and  for  commission  and  reward  payable  to 
the  plaintiff  in  respect  thereof,  and  for  [money  paid,  if  claimed  and  account 
stated,  Sfc.  as  ante,  33,  34,  Form  1]. 

2.  Against  an  Agent  for  not  accounting  for  Groods,  ^e.  intrusted  to 

Mm  to  sell,  (g-) 

Commencement,  ante,  5.]  For  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, delivered  ()■)  to  the  defendant,  and  he  received  from  the  plaintiff,  cer- 
tain goods  of  the  plaintiff,  that  is  to  say,  [^rc  describing  them  generally,^  to  be 
sold  by  the  defendant  for  the  plaintiff,  for  reward  to  the  defendant  ["  upon  the 
terms  that  the  defendant  should,  when  requested,  render  to  him  a  true  and 
just  account  of  the  sale  of  the  said'goods,  and  of  the  moneys  arising  from  such 
sale,  and  deliver  up  to  the  plaintiff  such  of  the  goods  as  should  remain  unsold 
by  the  defendant,  after  a  reasonable  time  from  the  sale  of  the  said  goods,''  (,«)] 
and  the  defendant  afterwards  sold  the  same  for  and  on  account  of  the  plain- 
tiff, (f)  for  divers  sums  of  money ;  *and  although  the  plaintiff  hath  performed 
all  conditions  precedent  on  his  part,  and  all  things  have  happened  and  oc- 
curred, and  all  periods  of  time  have  elapsed  to  entitle  the  plaintiff  to  a  per- 
formance of  the  defendant's  contract,  and  to  enable  th,e  plaintiff  to  maintain 
this  action,  (u)  *yet  the  defendant  hath  not  rendered  to  the  plaintiff  a  just  and 


Story  on  Agency.  The  common  count  for 
worSs.  done,  ante,  33,  Obs.  would  suffice. 
See  Carruthers  v.  Graham,  14  East,  578; 
Solly  V.  Weiss,  8  Taunt.  371 ;  as  to  an  in- 
debitatus count  for  a  del  credere  agent's  com- 
mission. See  the  form  of  a  special  declara- 
tion in  assumpsit,  by  an  agent  employed  to 
buy  goods  and  draw  a  bill  on  his  principal 
for  the  amount,  against  the  principal,  for  not 
indemnifying  him  against  ihe  bUl.  Huntley 
V.  Sanderson,  1  {^r.  &  M.  467.  [See  form  of 
declaration,  pleas,  and  replication,  in  an  action 
by  an  agent  against  his  principal  for  not  re- 
ceiving goods  purchased  by  principal's  order. 
Ireland  v.  Livingstone,  L.  E.  2  Q.  B.  99  ;  S. 
C.  36  L.  J.  Q.  B.  50.  By  a  factor  employed 
to  sell  goods  according  to  description, 
against  his  employer  for  delivering  goods 
not  equal  to  the  description,  whereby  the 
plaintitf  w.is  unable  to  fulfil  his  contract. 
Johnson  v.  Usborne,  11  Ad.  &  E.  549.]  Ev- 
idence in  action  for  broker's  commission  ; 
WUkinson  v.  Martin,  8  C.  &  P.  1 ;  Burnett 
1).  Bouch,  9  C.  &  P.  620 ;  [Rice  v.  Mayo,  107 
Mass.  550 ;  Erie  C.  J.  in  Green  v.  Bartlett, 
14  C.  B.  N.  S.  681,  685  i]  or  ship-broker  for 
commission ;  Hill  v.  Kitchin,  3  C.  B.  299  ; 
Smith  V.  Boutcher,  1  Car.  &  K.  573 ;  duty  of 
insurance  broker;  CaUendar  o.  Oelricks,  4 
Bing.  N.  C.  58 ;  commission  recoverable  by 
land  agent;  Murray  v.  Currie,  7  C.  &  P. 
584.  As  to  agent's  right  to  commission  or  to 
sue  on  a  quantum  meruit  where  his  authority 
has  been  revoked,  or  his  principal  has  pre- 
vented him  from  earning  his  commission, 
see  Prickett  v.  Badger,  1  C.  B.  N.  S.  96  ;  26 
L.  J.  C.  P.  33  ;  [Glen  v.  Davidson,  37  Md. 
365,  367.1  London  brokers  may  sue  for  ad- 
vances, although  not  licensed  pursuant  to  6 


Ann.  c.  16,  but  not  for  commission.  Jessop 
V.  Lutwyche,  10  Ex.  614;  Smith  v.  Liudo, 
4  C.  B.  N.  S.  395.  An  unlicensed  p.ppraiser 
cannot  recover  commission.  Palk  v.  Force, 
12  Q.  B.  666.  [An  agent  was  shareholder 
in  a  company,  and  was  employed  to  sell 
land ;  he  sold  it  to  the  company.  Held  not 
entitled  to  commission  from  the  vendor.  Sal- 
omons i>.  Pender,  3  H.  &  C .  639 ;  S.  C.  34 
L.  J.  Ex.  95.] 

(y)  See  form ;  Crosskey  v.  Mills,  1  Cr.,  M. 
&  R.  298 ;  and  see  post,  Declarations  in 
Cjse,  title,  "Agents.''  [Washington  v. 
Eames,  6  Allen,  417,  419!] 

(r)  Or,  if  the  goods  were  not  delivered  to 
the  defendant,  or  in  his  power,  allege  that 
plaintiff  employed  defendant  to  sell,  &c. 

(s)  These  are  the  terms  implied  by  law, 
as  "  whenever  one  acts  as  baUift'  he  promises 
to  render  an  account ;  "  BuU.  N.  P.  148  ;  and 
the  law  will  also  imply  a  promise  to  account 
for  such  goods  as  are  not  sold,  and  to  return 
them  to  plaintiff.  Topham  v.  Braddiek,  1 
Taunt.  572.  The  words  in  brackets  may  be 
omitted,  as  it  is  not  now  necessary  to  allege 
promises  which  need  not  be  proved.  Com. 
Law  Pro.  Act,  1852,  s.  49. 

{t)  This,  if  traversed,  would  require  ev- 
idence of  a  sale  by  defendant ;  Elbourn  v. 
Upjohn,  1  C.  &  P.  572 ;  but  after  a  reason- 
able time  a  sale  wiU  be  presumed  ;  Hunter 
V.  Welsh,  1  Stark.  224 ;  [Burnap  v.  Partridge, 
3  Vt.  144.]  If  the  sale  by  defendant  cannot 
be  proved,  the  hreach  should  be  for  not  ac- 
counting for  the  goods  on  being  requested. 

(u)  This  averment  is  framed  under  the 
provisions  of  the  C.  L.  P.  Act,  1852,  s.  57. 
If  the  defendant  denies  the  performance  of 
any  condition  precedent,  he  must  plead  it 
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true  or  any  account  of  the  sale  of  the  said  goods,  or  of  the  moneys  (x)  arising 
from  such  sale,  nor  hath  the  defendant  delivered  up  to  the  plaintiff  any  goods 
unsold  as  aforesaid  [^add  the  common  count  for  money  had  and  received,  if 
provable,  and  the  account  stated^ 

3.  Against  an  Agent  for  not  using  due  Care  in  selling  Croods. 

Commencement,  ante,  6.]  For  that  the  plaintiff,  at  the  defendant's  request, 
employed  the  defendant,  for  reward,  to  sell  and  dispose  of  certain  goods,  that 
is  to  say,  sugar,  for  the  plaintiff,  and  delivered  the  goods  to  the  defendant, 
who  received  the  same  for  that  purpose ;  yet  the  defendant  did  not  use  due 
care  or  diligence  in  endeavoring  to  sell  or  selling  and  disposing  of  the  said 
sugar  for  the  plaintiff,  (y)-but  sold  and  disposed  of  the  same  for  less  than 
could  and  might  have  been  gotten  and  received  for  the  same,  and  thereby 
also  the  said  sugar  became  wasted  and  deteriorated  in  value,  and  the  plaintiff 
incurred  expenses,  in.  warehousing  and  keeping  the  same,  and  is  otherwise 
damnified.     \_Conclude  as  before.'} 

[3a.  Against  an  Agent  employed  to  purchase  Goods,  for  Negligence  in 

accepting  Gfoods  not  agreeing  with  the  Description  in  the  Contract. 

Zwilchenbart  v.  Alexander,  1  B.  &  S.  234.J 

4.  Against  an  Agent'  employed  to  sell  Goods,  for  not  obeying  the  Orders 
■    of  his  Principal. 

Commencement,  ante,  5.]  For  that  the  plaintiff,  at  the  defendant's  request, 
employed  him,  for  commission  and  reward,  to  sell  goods,  that  is  to  say,  sugar, 
for  the  plaintiff,  upon  the  terms  that  the  defendant  should  use  due  care  and 
diligence  in  obeying  the  lawful  and  reasonable  orders  of  the  plaintiff  to  be 
given  by  him  to  the  defendant  in  regard  to  the  sale  of  the  said  sugar ;  and  the 
defendant  received,  and  had  such  sugars  in  his  possession  and  charge  upon  the 
terms  and  for  the  purpose  aforesaids  and  the  plaintiff  afterwards  ordered  and 
directed  the  defendant,  as  such  agent,  to  sell  the  said  sugar  for  the  plaintiff,  at 
a  certain  price,  and  not  less,  in  case  the  same  could  be  obtained  by  using  due 

specifically ;  see  Eust  ti.  Nottidge,  1  El.  &  from  the  purchaser,  was  held  liable  in  the 
Bl.  99,  where  an  allegation  or  an  averment  above  form  for  the  full  prodace  of  the  goods-; 
of  readiness  and  wUlingncss  of  performance  Brown  v.  Staton,  2  Chit.  Rep.  353  ;  but  if 
was  suflBcient  without.  This  general  aver-  the  goods  are  sold  on  credit,  with  the  consent 
ment  is  sufficient,  if  the  condition  has  been  of  the  seller,  an  action  will  not  Ue  against 
dispensed  with  by  the  other  party.  See  Cort  the  agent  for  not  paying  over  the  produce, 
V.  The  Ambergate  &c.  Ry.  Co.  17  Q.  B.  unless  the  delay  in  the  payment  has  been  oc- 
127;  Manby  v.  Cremonini,  6  Ex.808.  See  casioned  by  the  agent's  neglect,  or  the  trans- 
Grey  p.  ■Qtun,  15  Q.  B.  901.  If  a  request  is  action  been  closed.  Varden  v.  Parker,  2 
put  in  issue  it  must  be  proved.  Topham  w.  Esp.  710.  The  remittance  of  the  proceeds  is 
Braddick,  1  Taunt.  572.  at  defendant's  risk,  as  it  is  his  duty  to  pay 

(x)  It  will  be  observed  that  this  count  does  over.     Lucas  v.  Groning,  1   Stark.  392. 

not  charge  the  receipt  or  non-payment  of  the  ((/)  If  the  defendant  carelessly  sold  to  an 

proceeds.    The  common  count  will  be  proper  insolvent  person,  the  form  should  be  ;"  and 

in   order  to  recover  the  moneys  receiveahy  then  carelessly  and  improperly  sold  the  said 

defendant.     Although  no  money  may  have  sugar  for  the  plaintiff  to  a  person  in  bad  and 

been  received  so  as  to  charge  the  agent  with  embarrassed  circumstances,  without  4'eceiv- 

the  proceeds,  he  may  be  liable  for  refusing  ing  the  price  of  the  said  sugar,  or  taking 

to  render  an  account  of  the  sale ;  therefore  security  for  the   payment   thereof;  and  the 

the  special  count  should  be  inserted  when  it  plaintiff,  by  reason  of  the  premises,  is  likely 

can    be  maintained.     An    auctioneer  who  to  lose  the  price  of  the  said  sugar." 
delivered  goods  without  receiving  the  price 
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ami  reasonable  care  and  diligence  in  that  behalf,  the  same  being  a  lawful  and 
reasonable  order  and  direction  in  that  behalf,  as  the  defendant  well  knew ;  and 
although  the  defendant  could,  by  using  due  care  and  diligence,  have  obtained, 
and  ought  to  have  obtained,  for  the  said  sugar,  the  said  price,  yet  the  defend- 
ant did  not  use  due  care  or  diligence  in  obeying  the  said  order  and  direction 
of  the  plaintiff,  and  disobeyed  the  same,  and  neglected  to  sell  the  said  sugar 
according  to  such  order  and  direction  ;  and  by  reason  thereof  the  plaintiff  was 
forced  to  suffer  the  said  sugar  to  be  sold  for  a  less  price,  and  thereby  the 
plaintiff  sustained  a  great  loss  upon  and  in  respect  of  the  price  and  value  of 
the  said  sugar,  and  the  said  sugar  was  also  wasted  and  deteriorated  in  value, 
and  the  plaintiff  incurred  expenses  in  warehousing  and  keeping  the  same,  and 
was  otherwise  injured. 

5.  Against  an  Agent  for  disoheying  Plaintiff's  Directions  in  effecting 
a  different  Insurance  on  Goods  shipped  than  the  one  required,  and 
not  giving  Plaintiff  Notice  of  the  Failure  to  effect  the  latter  In- 
surance. 

Callendar  v.  Oelricks,  4  Bing.  N.  C.  58.     See  a  form  in  "  case,"  Turpin  v. 
Bilton,  5  M.  &  G.  455. 

6.  Against  an  Agent  for  Negligence  in  effecting  a  Policy  on  Goods, 
Cahill  V.  Dawson,  3  C.  B.  N.  S.  106 ;  26  L.  J.  C.  P.  252. 

7.  Against  an  Agent  appointed  to  sell  Goods  at  stated  prices,  for 
selling  part  at  less  prices  ;  for  not.  accounting  for  those  sold ;  and 
not  delivering  up  the  remainder  of  the  Goods. 

Gommencement,  ante,  5.]  For  that  the  plaintiff,  at  the  defendant's  request, 
eniployed  him,  for  commission  and  reward,  to  sell  certain  chaises,  gigs,  and 
other  carriages  of  the  plaintiff,  at  and  for  certain  prices  respectively  to  be 
stated  to  the  defendant  by  the  plaintiff,  and  upon  the  terms  that  the  defendant 
should  render  to  him  a  just  and  true  account  of  the  sale  thereof,  and  deliver 
"to  the  plaintiff  such  of  the  chaises,  gigs,  and  other  carriages  as  should  remain 
unsold  by  the  defendant  when  requested ;  and  although  the  defendant  received 
divers  chaises,  gigs,  and  other  carriages  of  and  from  the  plaintiff  upon  the 
terms  aforesaid,  and  the  plaintiff  stated  the  prices  of  the  same  respectively  to 
the  defendant,  yet  the  defendant,  without  the  consent  of  the  plaintiff,  sold 
some  of  the-  said  chaises,  gigs,  and  other  carriages  at  much  smaller  prices 
than  the  prices  so  stated  to  him  by  the  plaintiff,  and  the  defendant  hath  not, 
although  requested  by  the  plaintiff  so  to  do,  rendered  to  the  plaintiff  a  just 
and  true  or  other  account  of  the  said  sales,  or  delivered  up  to  him  the  said 
plaintiff  the  residue  of  the  said  chaises,  gigs,  and  other  carriages  which  re- 
mained unsold,  although  a  reasonable  time  from  the  delivery  of  the  said  goods 
to  the  defendant  and  the  time  of  the  said  sales  hath  elapsed.  \^Add  money 
had  and  received,  if  defendant  has  not  paid  over  what  he  has  received,  and  also 
account  stated  and  breach,  ante,  35,  Form  2.] 

,     8.  Against  a  Factor  for  selling  contrary  to  Orders. 
Smart  v.  Sanders,  3  C.  B.  380 ;  5  C.  B.  895. 
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9.  Against  an  Auctioneer* for  selling  on  Credit,  (z) 

Commencement,  ante,  5.]  For  that  the  plaintiff  delivered  certain  goods  of 
the  plaintiff  to  the  defendant,  and,  at  the  defendant's  request,  retained  the 
defendant  as  an  auctioneer,  to  sell  and  dispose  of  the  same  for  the  plaintiff,  for 
reward  to  the  defendant,  upon  the  terms  that  the  defendant  should  not  sell  or 
dispose  of  the  said  goods  otherwise  than  for  ready  money.  And  although  the 
defendant  accepted  the  said  retainer,  and  received  the  said  goods  on  the  terms 
and  for  the  purpose  aforesaid,  yet  the  defendant  sold  and  disposed  of  the  said 
goods  on  credit  and  otherwise  than  for  ready  money,  without  the  plaintiff's 
consent,  whereby  the  plaintiff  hath  hitherto  lost  and  is  likely  wholly  to  lose 
the  price  and  value  of  the  said  goods. 

10.  Against  a  Commission  Agent,  who  undertook  to  sell  a  Library  for 
Plaintiff,  and  to  he  responsible  for  the  proceeds  of  the  sale  in  eon- 
junction  with  the  Auctioneer. 

Cholmondeley  v.  Payne,  8  C.  &  P.  482. 

11.  Against  the  Captain  of  a  Ship  or  an  Agent  at  the  suit  of  the  Owner 

for  not  procuring  a  sufficient  Cargo. 

Commencement,  ante,  5.]  For  that  the  plaintiff  was  the  owner  of  a  vessel 
lying  in  the  river  Thames  waiting  for  a  cargo,  to  be  conveyed  therein  for  and 
upon  freight  and  reward  to  be  paid  to  the  plaintiff,  and  bound  from  thence 
upon  a  certain  voj^age ;  and  the  plaintiff,  at  the  request  of  the  defendant, 
retained  and  employed  him  to  obtain  and  procure  a  cargo  on  freight  for  the 
said  vessel  for  reward  to  the  defendant  in  that  behalf,  (a)  and  although  the 
defendant  accepted  the  said  retainer,  yet  the  defendant  did  not  use  due  dili- 
gence, care,  nor  attention  in  and  about  the  endeavoring  to  procure  such  cargo 
on  freight  for  the  said  ship  or  vessel ;  but  then  so  carelessly,  negligently,  and 
improperly  behaved  and  conducted  himself  in  and  about  the  premises  that  by 

(2)  See  form  in  Earl  of  ITerrers  v.  Rob-  "Willes  R.  406  ;  Houghton  v.  Mathews,  3  B.  &• 
ins,  2  Cr.,  M.  &  R.  152;  and  see  a  form  in  P  489;  [De  Lazard  «.  Hewitt,  7  B.  Mon»697  ; 
case  against  a  broker.  Boorman  v.  Brown,  Brigham  v.  Bache,  and  Randolph  w.  Hollings- 
3  Q.  B.  510.  An  auctioneer  cannot  without  worth,  cited  1  Yeates,  487  ;  Lausatt  v.  Lippen- 
express  authority  sell  goods  by  auction  on  cott,  6  Serg.  &  R.  392  ;  Delafield  v.  Illinois,  26 
credit.  Brown  v.  Staton,  2  Chit.  R.  353.  Wend.  192;  S.  C.  8  Paige,  527 ;  2  Hill,  159; 
[Nor  can  he  take  a  bill  of  exchange.  Wil-  Byrne  v.  Schwing,  6  B.  Mon.  199.  A  factor, 
liams  v.  Evans,  35  L.J.  Q.  B.  112;  S.  C.  1  without  special  instructions  to  sell  for  cash 
Q.  B.  352.  It  i.s  not  usual  to  sell  stock  on  alone  and  not  on  credit,  may  sell  on  credit  for 
credit.  Henderson  v.  Barnewall,  1  Y.  &  J.  the  period  usual  in  the  market.  Forrestier  v. 
387  ;  Wiltshire  v.  Sims,  1  Camp.  258.  And  Bordman,  1  Story,  43  ;  Russell  v.  Phillips,  1 
accordingly  a  stock-broker,  or  auctioneer,  has  Gall.  360 ;  Goodenow  v.  Tyler,  7  Mass.  36  ; 
no  authority  to  act  in  opposition  to  the  cus-  Clark  v.  Van  Northwick,  1  Pick.  343  ;  Hap- 
toiti  in  tins  respect  without  the  express  order  good  v.  Batcheller,  4  Met.  573,  576  ;  Gjreely 
of  his  principal.  See  Delafield  «.  Illinois,  26  u.  Bartlett,  1  Greenl.  172;  Van  Alden  v. 
Wend.  192;  S  C.  2  Hill,  159;  Ives  v.  Daven-  Vanderpool,  6  John.  69;  M'Kinstrj'  w.  Pear- 
port,  3  Hill,  374.  If  an  agent  or  factor,  au-  sail,  3  John.  319;  Robertson  w.  Livingston, 
thorized  to  sell  only  for  cash,  sells  on  cred-  5  Cowen,  473 ;  Leverick  v.  Meigs,  1  Cowen, 
it,  he  becomes  immediately  responsible  to  his  645  ;  Symington  v.  McLin,  1  Dev.  &  B.  291 ; 
principal  for  the  entire  amount  of  the  debt.  M'Connico  v.  Curzen,  2  Call,  358  ;  Hamilton 
Parsons  v.  Marlin,  11  Gray,  115  ;  Walker  v,  v.  Cunningham,  2  Brock.  331  ;  Barksdale  v. 
Smith,  4  Dallas,  389.]  When  customary  Brown,  1  Nott  &McC.  517  ;  Pourie  y.  Eraser, 
to  sell  on  credit,  an  agent  has  implied  author-  2  Bay,  269.] 
ity  to  sell  on  such  terms.     Scott  v.  Surman,        (a)  See  ante,  39,  note  (s). 
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reason  thereof  the  plaintiff  was  obliged  to  dispatch  the  said  vessel  on  her  said 
intended  voyage  with  a  much  less  cargo  or  quantity  of  goods  than  the  said 
vessel  was  capable  of  receiving  and  containing,  and  the  defendant  might  and 
ought  to  have  procured  for  the  same  on  freight  as  aforesaid,  before  the  said 
vessel  sailed ;  and  thereby  the  plaintiff  lost  freight  and  gains  and  profits  which 
would  otherwise  have  accrued  to  him. 

12.  Second  Count  for  not  properly  Stowing  the  Cargo.  (5) 

And  also,  for  that  the  plaintiff  retained  and  employed  the  defendant  at  his 
request  to  superintend  and  direct  the  loading  and  stowing  of  the  cargo  of  a 
certain  ship  of  the  said  plaintiff,  bound  on  a  certain  voyage,  in  and  on  board 
the  said  ship,  for  reward  to  the  defendant ;  and  although  the  defendant  ac- 
cepted and  acted  upon  the  said  retainer,  yet  the  defendant  did  not  use  due 
care  or  attention,  skill  or  diligence  in  and  about  the  loading  and  stowing  the 
cargo  of  the  said  ship  in  and  on  board  the  same,  but  caused  the  same  to  be 
loaded  and  stowed  on  board  the  same  in  so  careless,  unskilful,  and  improper 
a  manner,  that  by  reason  thereof  the  said  ship  could  not  hold  as  much  freight 
or  cargo  as  the  same  would  otherwise  have  reasonably  held  ;  and  the  said 
plaintiff  was  compelled  to  dispatch  the  said  ship  on  her  said  voyage  with  a 
smaller  cargo  than  he  otherwise  would  have  had  on  board  thereof,  and  was 
obliged  to  decline  to  receive  on  board  goods  which  he  otherwise  would  have 
taken  on  freight ;  and  thereby  lost  gains  and  profits  which  would  have  arisen 
to  him  from  having  a  full  cargo  in  and  on  board  Of  the  said  ship. 

13.  Against  a  Shipping  Broker,  the  Proprietor  of  a  Shipping  Office, 
for  not  forwarding  Plaintiff  ^s  Goods  hy  a  Vessel  proceeding 
abroad. 

Gommencement,  ante,  5.]  For  that  the  defendant  was  a  shipping  broker 
and  agent,  and  the  proprietor  of  an  office  for  the  reception  of  goods  to  be 
forwarded  and  sent  by  a  vessel  proceeding  from  the  port  of  London'  to  France, 
and  for  keeping  such  goods  until  the  same  should  be  delivered  by  the  defend- 
ant, within  a  reasonable  time,  to  the  master  or  crew  of  such  vessel,  to  be 
shipped  on  board  for  the  purpose  aforesaid,  for  reward  to  the  defendant  in  that 
behalf ;  and  thereupon  the  plaintiff,  at  the  defendant's  request,  delivered  to  the 
defendant,  at  his  office,  certain  goods,  upon  the  terms  that  the  same  should  be 
by  the  said  defendant  kept  in  the  said  office  until  the  same  should  be  delivered 
by  him,  within  a  reasonable  time,  to  the  master  or  crew  of  a  vessel  about  to 
proceed  from  the  port  of  London  to  France,  for  the  purpose  aforesaid,  for 
reward  to  the  defendant  in  that  behalf;  and  although  the  defendant  then  re- 
ceived the  said  goods  upon  the  terms  aforesaid,  and  such  vessel  did,  within  a 
reasonable  time,  proceed  from  the  port  of  London  to  France,  and  the  defend- 
ant could  and  might  and  ought  to  have  delivered  the  said  goods  to  the  master 
or  crew  of  such  vessel  for  the  purpose  aforesaid,  and  such  reasonable  time 
hath  elapsed,  yet  the  defendant  did  not,  within  such  reasonable  time,  deliver 
or  cause  to  be  delivered  the  said  goods  to  the  master  or  crew  of  such  vessel 

(b)  As  to  liability  of  captain  for  bad  stow-  liability  of  the  captain  in  other  respects,  on 

age   where  stevedore   employed ;  Blakie  v.  contracts  .relating  to  the  employment,  &c. 

Stembridge,  6  C.  B.  K  S.  894 ;  [Swanstou  v.  of  the  ship,  see  1  Chitty  PI.  41,  note  (u), 

Garrick,  2  L.  J.  N.  S.  Ex.  255 ;  as  to  the  and  cases.] 


44  DECLARATIONS  ON  CONTRACTS.   AGENTS. 

for  the  purpose  aforesaid,  and  wrongfully  and  carelessly  kept  and  detained  the 
same  in  his  office  for  an  unreasonable  time;  and  the  said  goods  were  not 
carried  in  or  by  the  said  vessel,  and  perished,  and  became  and  were  of  no  use 
or  value,  and  the  plaintiff  thereby  lost  divers  gains  and  profits  from  the  sale 
thereof,  and  was  and  is  otherwise  damnified.  \_If  the  defendant  has  been  guilty 
of  a  conversion  of  the  goods,  a  count  for  such  conversion  may  be  added.^  And 
the  plaintiff  claims  £ . 

14.  Against  the  Payee  of  a  Bill  of  Exchange  for  not  taking  it  up  with 
Money  furnished  to  him  hy  the  Plaintiff,  whereby  the  Plaintiff  was 
sued  on  the  Bill. 

Commencement,  ante,  6.]  For  that  the  plaintiff,  at  the  defendant's  request, 
delivered  to  him  a  certain  sum  of  money,  for  the  purpose  of  taking  up  and  dis- 
charging, and  upon  the  terms  that  the  defendant  would  therewith  take  up  and 
discharge  when  drfe,  a  certain  bill  of  exchange,  dated  [^c],  and  made  and 
drawn  by  the  plaintiff  upon  and  accepted  by  one  J.  W.,  whereby  the  plaintiff 
required  the  said  J.  W.  to  pay,  two  months  after  the  date  thereof,  to  the  said 
defendant  or  order,  the  sum  of  £ ,  value  received,  and  which  bill  of  ex- 
change was  indorsed  by  the  defendant ;  and  although  the  said  bill  of  exchange 
afterwards  became  due  and  payable,  whereof  the  defendant  had  notice,  yet  the 
defendant  did  not  nor  would  take  up  or  discharge  the  said  bill  of  exchange 
when  the  same  became  due  and  payable,  or  at  any  time  afterwards,  but  wholly 
refused  and  neglected  so  to  do,  and  by  reason  thereof  one  X.  Y.,  being  the 
holder  of  the  said  bill,  brought  an  action  at  law  against  the  plaintiff  here  upon 
the  said  bill  for  the  recovery  of  the  amount  thereof,  and  the  plaintiff  necessa- 
rily paid  the  amount  of  the  said  bill  to  the  said  X.  Y.,  together  with  the  costs 
of  the  said  action,  and  thereby  also  the  plaintiff  incurred  expenses  in  defend- 
ing the  said  action.  [  When  a  count  for  money  had  and  received  is  maintain- 
able, it  should  be  added  (Pjhrensperger  v.  Anderson,  3  Ex.  148 ;  18  L.  J.  Ex. 
132  ;  Buchanan  v.  Findlay,  9  B.  &  C.  788;  Fletcher  v.  Marshall,  15  M.  &  W. 
755)  and  a  count  on  an  account  stated.^ 

[15.  Against  an  Agent  for  not  using  Due  Care  and  Diligence  in  connect- 
ing Moneys. 

That  in  consideration  that  the  plaintiff  would  employ  the  defendant  as  his 
agent  to  collect  certain  moneys  owing  from  divers  persons  to  the  plaintiff,  for 
reward  to  the  defendant,  the  defendant  promised  the  plaintiff  to  use  due  care 
and  diligence  in  endeavoring  to  collect  the  same  for  the  plaintiff;  and  the 
plaintiff  employed  the  defendant  accordingly  for  the  purpose  and  on  the  terms 
aforesaid,  and  a  reasonable  time  for  the  performance  of  the  said  promise  by 
the  defendant  elapsed  ;  yet  the  defendant  did  not  use  due  care  or  diligence  in 
endeavoring  to  collect  the  said  moneys  for  the  plaintiff,  whereby  the  plaintiff 
has  hitherto  been  deprived  of  the  use  of  the  said  moneys,  and  is  likely  to  lose 
the  same. 

Against  an  Agent  employed  to  get  Bills  discounted,  for  not  discounting  or 
returning  them  ;  MuUett  v.  Hutchinson,  7  B.  &  C.  639  ;  Alder  v.  Keighley,  15 
M.  &  W.  116;  for  not  applying  the  proceeds  according  to  his  Instructions; 
Hart  V.  Miles,  4  C.  B.  N.  S.  371. 
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Against  an  Agent  employed  as  Manager  of  a  Bank,  for  negligently  advancing 
Money  on  Bad  Security.     Ward  v.  Greenland,  19  C.  B.  N.  S.  527.] 

16.  Against  an  Agent  on  Ms  Implied  Promise  that  he  had  Authority 
from  his  Principal  to  sell  Goods  to  the  Plaintiff,  (c) 

Commencement,  ante,  5.]  For  that  the  defendant,  by  representing  and  war- 
ranting to  the  plaintiff  that  he,  the  defendant,  was  the  agent  of  E.  V.  for  the 
sale  of  certain  goods,  as  such  pretended  agent  of  the  said  E.  F.  bargained  and 
agreed  with  the  plaintiff  to  sell  to  him  on  behalf  of  the  said  E.  F.  and  sold  to 
the  plaintiff  certain  goods  to  be  delivered  to  the  plaintiff  by  the  said  E.  F.  on 
[^c],  at  a  certain  price  [4"c.  stating  the  terms  of  the  contract^.  And  the  plain- 
tiff \here  aver  performance  of  conditions  precedent  as  ante,  39,  between  the  *  *], 
yet  the  defendant  was  not  the  agent  of  the  said  E.  F.,  and  had  no  power  or 
authority  from  the  said  E.  F.  to  sell  the  said  goods  to  the  plaintiff,  whereby 
the  said  agreement  was  void ;  and  by  reason  thereof,  and  of  the  refiisal  of  the 
said  E.  F.  to  deliver  the  said  goods  to  the  plaintiff  on  the  terms  aforesaid,  the 
plaintiff  was  deprived  of  the  benefit  and  advantages  he  would  have  derived 
and  acquired  from  the  completion  of,  the  said  agreement,  and  incurred  ex- 
penses in  endeavoring  to  enforce  the  said  agreement  and  in  prosecuting  an 
action  against  the  said  E.  F.  for  the  non-delivery  of  the  said  goods  [or  "  in 
prosecuting  a  suit  in  equity  against  the  said  E.  F.  for  the  specific  performance 
of  the  said  agreement"  (d)^-     And  the  plaintiff  claims  £ . 


(c)  A  person  who  contracts  as  agent  can- 
not in  general  be  sued  as  a  principal  on  the 
contract.  [Jenkins  v.  Hutchinson,  13  Q.  B. 
744,  752 ;  Carr  v.  Jackson,  7  Ex.  382 ; 
Jefts  V.  York,  4  Cush.  371 ;  S.  C.  10  Cush. 
392  ;  Long  v.  Colburn,  11  Mass.  97;  Ballon 
/■.  Talbot,  16  Mass.  461 ;  Sherman  v.  Fitch, 
98  Mass.  63 ;  Kingman  v.  Kelsie,  3  Cush. 
339  ;  Harper  v.  Little,  2  Greenl.  14 ;  Stetson 
i;.  Patten,  2  Greenl.  358 ;  Ogden  v.  Ray- 
mond, 22  Conn.  385 ;  McHeury  v.  Duffield, 
7  Blackf.  41 ;  Hopkins  v.  Mehafiy,  1 1  Serg. 
&  K.  126 ;  Abbey  v.  Chase,  6  Cush.  56,  57  ; 
Moor  V.  Wilson,  26  N.  H.-432;  Draper  v. 
Massaclmsetts  Steam  Heating  Co.  5  Allen, 
338  ;  Taylor  v.  Shelton,  30  Conn.  122  ;  Shef- 
field V.  Ladue,  16  Minn.  388 ;  Duncan  u.  Niles, 
32  HI.  532.]  But  a  person  so  contracting 
impliedly  warrants  that  he  has  the  author- 
ity of  his  pretended  principal  to  enter  into 
the  contract ;  and  if  he  has  not  such  author- 
ity, is  liable  in  damages  to  third  parties  who 
innocently  contract  with  him  —  although 
he  acted,  bona  fide,  under  a  mistaken  belief 
that  he  had  such  authority.  Lewis  v.  Nichol- 
son, 18  Q.  B.  503  ;  Collen  v.  Wright,  7  El. 
&  Bl.  301  ;  affirmed  in  error,  27  L.  J.  Q.  B. 
215  ;  Randell  v.  Trimen,  18  C.  B.  786; 
Simons  v.  Patchett,  7  El.  &  Bl.  568  ;  [God- 
win V.  Francis,  L.  R.  5  C.  P.  295 ;  Richard- 
son V.  Williamson,  L.  R.  6  Q.  B.  276; 
Smout  V.  Ilbery,  10  M.  &  W.  10  ;  Polhill  v. 
Walter,  3  B.  &  Ad.  114 ;  Pow  v.  Davis,  1  B. 
&  S.  220 ;  Spedding  v.  Nevell,  L.  R.  4  C.  P. 
212 ;  Taylor  v.  Shelton,  30  Conn.  128  ;  Shaw 
C.  J.  in  Jefts  v.  York,  10  Cnsh.  393,  395 ; 
Baltzen  v.  Nicolay,  53  N.  Y.  469 ;  Kingman 


V.  Kelsie,  3  Cush.  341 ;  Long  v.  Colburn,  11 
Mass.  97  ;  Webster  v.  Larned,  6  Met.  528  ; 
Feeter  v.  Heath,  11  Wend.  477;  Meech  b. 
Smith,  7  Wend.  315  ;  White  v.  Madison,  26 
N.  Y.  117,  124  ;  Layng  v.  Stewart,  1  Watts 
&  S.  222;  Beattie  v.  Lord  Ebury,  L.  R.  7 
Ch.  Ap.  777  ;  Boyce  v.  Allen,  28  Vt.  234 ; 
Dusenbury  v.  Ellis,  3  John.  Cas.  70 ;  Clark 
V.  Foster,  8  Vt.  98 ;  Sinclair  v.  Jackson,  8 
Cowen,  543 ;  Bank  of  Hamburg  v.  Wray,  4 
Strobh.  87  ;  Johnson  v.  Smith,  21  Conn.  627 ; 
Keener  v.  Harrod,  2  Md.  63.  The  agent,  in 
tliis  event,  would  be  liable  in  a  special  action 
on  the  case.  Jefts  v.  York,  supra ;  Bartlett 
V.  Tucker,  104  Mass.  336 ;  Noyes  v.  Loring, 
55  Maine,  408  ;  McCurdy  v.  Rogers,  21 
Wise.  197,  202.]  And  if  he  fraudulently 
misrepresent  the  existence  or  extent  of  his 
authority,  he  is  liable  to  an  action  in  tort 
for  the  deceit.  [Jervis  C.  J.  in  Randell  v. 
Trimen,  18  C.B.  786,  794;  Cherry  v.  Colo- 
nial Bank  of  Australasia,  L.  B.  3  P.  C.  24.] 
(d)  As  to  these  damages,  see  Collen  «. 
Wright,  uU  supra.  [The  measure  of  dam- 
ages in  this  action  is  the  loss  which  the 
plaintiff  has  sustained,  by  reason  of  the  sup- 
posed contract  not  being  binding ;  thus, 
where  the  contract  was  for  the  sale  of  a  ship 
at  a  certain  price,  which  the  plaintiff  after- 
wards resold  at  a  less  price,  the^easure  of 
damages  was  the  difference  in  price.  Simons 
V.  Patchett,  7  El.  &  Bl.  568.  And  where  the 
contract  was  for  the  purchase  of  goods,  the 
measure  of  damages  was  the  difference  be- 
tween the  contract  price  and  the  value  af 
the  goods,  under  the  same  circumstances. 
Hughes  V.  Graeme,  33  L.  J.  Q.  B.  335.    The 
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17.  Against  a  del  credere  Agent,  on  his  Q-uaranty.  (e~) 

Commencement,  ante,  5.]  For  that  the  plaintiff,  at  the  defendant's  request, 
retained  and  employed  him,  for  commission  and  reward  to  him  in  that  behalf, 
to  sell  and  dispose  of  certain  goods  for  the  plaintiff,  upon  the  terms  that  the 
defendant  should  be  responsible  to  him  for  the  price  of  the  said  goods,  if  sold, 
when  the  same  should  become  due  on  such  .sale ;  and  the  plaintiff  delivered 
the  said  goods  to  the  defendant,  and  the  defendant  accepted  the  said  retainer, 
upon  the  said  terms,  and  sold  and  disposed  of  the  said  goods  for  the  plaintiff 
to  one  E.  F.  for  a  large  sum  of  money ;  and  although  the  credit  and  time  of 
payment  for  the  price  of  the  said  goods  by  the  said  E.  F.  hath  elapsed,  and 
the  plaintiff  [here  aver  performance  of  conditions  precedent,  as  ante,  39,  between 
the  *  *2,  yet  the  said  E.  .F.  did  not  pay,  nor  hath  the  defendant  paid  to  the 
plaintiff,  the  price  of  the  said  goods  or  any  part  thereof.  \_If  defendant  has 
received  the  price,  add  a  count  for  money  had-  and  received,  and  on  accounts 
stated,  and  conclude ;]  And  the  plaintiff  claims  £ . 

[^Like  counts,  Randell  v.  Trimen,  18  C.  B.  786  ;  Simons  v.  Patchett,  7  El. 
&  Bl.  568. 

Count  against  a  broker  on  an  implied  warranty  of  authority  to  seU  goods 
to  the  plaintiff.    Hughes  v.  Graeme,  33  L.  J.  Q.  B.  335. 

Count  against  an  agent  on  a  warranty  that  he  had  authority  to  let  certain 
premises  to  the  plaintiff,  who  was  afterwards  ejected  thirefrom  by  the  owner 
Pow  V.  Davis,  1  B.  &  S.  220.] 

» 

AGISTMENT.  (/) 
1.    Commencement,  S^c.  as  in  Form  1,  ante,  33,  and  then  proceed  as  fol- 
lows ;]  for  the  agistment,  feeding,  and  taking  care  of  horses  and  cattle  by  the 

plaintiff  is   entitled    to   recover  as   special  afterwards  sued  in  ejectment  by  the  owner, 

damages  the  costs  of  an  unsuccessful  action  he  could  not  recover  against  the  supposed 

against  the  alleged  principal  on  the  contract ;  agent  the  costs  of  defending  the  ejectment. 

Randell  v.  Trimen,  18  C.  B.  786;  and  see  Pow  v.  Davis,  1  B.  &  S.  220;  Spedding  v. 

Richardson  v.  Dunn,  8  C.  B.  N.  S.  655  ;  or  of  Nevell,  L.  R.  4  C.  P.  212  ;  Godwin  v.  Fran- 

an  unsuccessful  suit  for  specific  performance  ;  cis,  L.  R.  6  C.  P.  295.] 

CoUen  V.  Wright,  7  El.  &  Bl.  391 ;  if  such         (e)  See  1  Chifcty  Contr.  (Uth  Am.  ed.)  275, 

action  or  suit  would  have  been  a  valid  and  and  notes ;  Story  on  Agency ;  Smith's  'Mer- 

appropriate   remedy   against  the  principal  cantile  Law,  416  ;  Morris  v.  Cleasby,  4  M.  & 

but  for  the  want  of  authority  in  the  agent  Sel.  566.     It  is  not  necessary  that  his  en- 

to  bind  him.     Hughes  v.  Graeme,  33  L.  J.  gagement  should  be  in  writing.    Couturier  f. 

Q.  B.  335;  Pow  v.  Davis,  1   B.  &  S.   220.  Hastie,   8   Ex.   40;    9  Ex.    102;    5    H.  L. 

The  liability  to  pay  such  costs  is  sufficient  to  Gas.  673  ;  Wickham  t'.  Wickham,  2  K.  &  J. 

sustain  the  claim  for  special  damage ;  Ran-  478 ;  [Tanvaco   v.  Lucas,  1  El.  &  Bl.  581 ; 

dall  V.  Roper,  1  El.,  Bl.  &  El.  84  ;  Spark  «.  Swan   v.   Nesmith,  7   Pick.  220  ;    Wolff  v. 

Heslop,  1  El.  &  El.  563  ;  Josling  v.  Irvine,  6  Koppel,  5  HiU,  458  ;  S.   C.  2  Denio,  368 ; 

H.  &  N.   512,  if  properly  charged  in  the  Bradley  v.  Richardson,  23  Vt.  721  ;  Sher- 

declaration  as  a  liability  to  pay  and  not  as  a  wood  v.  Stone,  4  N.Y.  265  ;  Lewis  v.  Brehnie, 

payment  made  ;  Pritcliet  v.  Boevey,  1  Cr.  &  33  Md.  412  ;  Cartwright  v.  Greene,  47  Barb. 

M."775;  the  allegation  that  the  plaintiff  had  9,16;  Bramble  v.  Spiller,  18  W.  E.  316; 

been  "put  to  expenses,"  &c.  was  held  suffi-  S.  C.  nom.  Bramwell  v.  Spiller,  21  L.  T.  N. 

cient  to  charge  a  liabihty  though  not  paid.  S.  672 ;  Ex  parte  White,   L.  R.  6  Oh.  Ap. 

Richardson-*;.  Ghasen,  10  Q.  B.  756.    Where  397,  403  ;  Titcomb  v.  Seaver,  4  Greenl.  542; 

the  contract  made  with  the  alleged  principal  Hosmer   G.  J.  in  Redfield  v.  Davis,  6  Gonn 

is  defective  in  form,  the  plaintiff  cannot  re-  448  ;  Holbrook  v.  Wight,  24  Wend.  169.] 
cover  the  costs  of  suing  upon  it ;  as  whei'e         (/)  If  the  defendant  had  possession  of  the 

the  plaintiff  was  let  into  possession  of  prem-  land,  the  count  should  be  for  the  use  of  land, 

ises  by  the  defendant  under  a  supposed  au-  &c.     See  a  form   for  horse  meat   and  sta- 

thority  to  let  them,  but  upon  a  mere  verbal  bling,  post.     The  duty  of  an  agister  of  cattle 

agreement  for  a  seven  years'  lea.se,  and  was  is   merely  to  take  care   of   tnem,  not   "  to 
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plaintiff,  for  the  defendant,  at  his  request,  on  land  of  the  plaintiff  l^account 
stated,  and  conclusion,  as  ante,  33,  34.] 

[2.  Indebitatus  Count  for  the  use  of  Pasture. 

Money  payable  by  the  defendant  to  the  plaintiff,  for  the  defendant's  use,  by 
the  plaintiff's  permission,  of  pasture  land  of  the  plaintiff,  and  the  eatage  of 
the  grass  growing  thereon  for  the  depasturing  of  cattle. 

A  like  count.     Sutton  v.  Temple,  12  M.  &  W.  52. 

3.  Against  an  Agister  of  Cattle  for  losing  a  Horse. 

That  in  consideration  that  the  plaintiff  delivered  to  the  defendant  a  horse 
of  the  plaintiff,  to  be  agisted,  kept,  and  taken  care  of  by  the  defendant  for  the 
plaintiff,  for  reward  to  the  defendant,  the  defendant  promised  the  plaintiff  to 
agist,  keep,  and  take  care  of  the  said  horse  for  the  plaintiff;  yet  the  defendant 
did  not  keep  and  take  care  of  the  said  horse  for  the  plaintiff,  whereby  the 
same  was  and  is  lost  to  the  plaintiff.] 


ANNUITY. 
[On  an  Annuity  Deed  for  Arrears.  (^) 

That  the  defendant,  by  deed  (h)  dated  the day  of ,  a.  d. , 

granted  to  the  plaintiff  an  annuity  or  yearly  sum  of  $ ,  payable  half- 
yearly  on  the  '-  day  of ,  and  the day  of ■,  in  every  year, 

from  the day  of ,  A.  d. ,  for  and  during  the  life  of  the  plaintiff, 

and  thereby  covenanted  with  the  plaintiff  to  pay  the  same  to  the  plaintiff  at 

the  times  and  in  the  manner  aforesaid  ;  of  which  said  annuity  $ ,  being 

the  amount  of ,  half-yearly  payments  thereof,  is  due  and  unpaid. 

Like  counts.  Randall  v.  Rigby,  4  M.  &  W.  130  ;  Humphreys  v.  Jenkin- 
son,  8  Ex.  684 ;  Howkins  v.  Bennet,  7  C.  B.  N.  S.  507. 

On  a  covenant  in  a  deed  of  separation  between  husband  and  wife,  to  pay  an 
annuity  to  the  wife's  trustee.  Baynon  v.  Batley,  8  Bing.  256  ;  Goslin  v.  Clark, 
12  C.  B.  N.  S!  681  ;  Kendall  v.  Webster,  1  li.  &  C.  440.] 


APOTHECARIES. 

Obs.  —  The  right  to  recover  the  charges  of  apothecaries  and  other  medical  practi- 
tioners has  been  materially  altered  by  the  medical  act,  21|&  22  Vict.  c.  90; 
s.  15  provides  for  the  registration  of  physicians,  surgeons,  and  apothecaries; 
s.  31  enacts  that  "every  person  registered  under  this  act  shall  be  entitled, 

redeliver  them."    Corbett  v.  Packington,  6  a  judgment  for  the  penalty,  and  issue  a  scire 

B.  &  C.  268.      If  he  leave  the  gate  of  his  facias  for  subsequent  arrears  as  they  from 

field  open,  and  the  cattle  stray  out  and  are  time  to  time  accrue  due.   See  post,  "  Bond." 

stolen,  he  must  make  good  the  loss.    Broad-  But  where  the  plaintiff  wishes  to  proceed 

water  v.  Blot,  Holt  N.  P.  C.  541  ;   [1  Chitty  expeditiously,  an  action  on  the  deed  is  pref- 

Pl.  70,  169 ;  so,  in  any  case,  where  the  cat-  erable,  as  the  execution  of  a  writ  of  inquiry 

tie  are  injured  or  lost  by  the  negligence  or  is  thus  avoided. 

carelessness  of  the  agister.     Key  v.  Toney,  (A)  It  would  seem  that  this  description 

24  Miss.  (,S  Jones)  600;  McCarthy  v.  Wolfe,  of  the  deed  is  sufficient  without  alleging  it 

40  Missou.  520.     See   Sinclair  v.  Pearson,  to  have  been  made  inter  partes ;  or  that  it 

7  N.  H.  219].  was  sealed  with  the  defendant's  seal.    No 

(7)  Where  there  is  an  annuity  bond  it  may  profert  or  excuse  for  profert  need  now  be 

be  as  well  to  proceed  tliereon  in  order  to  get  made.    Com.  Law  P.  Act,  1852  s.  55. 
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Obs.  according  to  his  qualification  or  qualifications,  to  practise  medicine  or  surgeiy, 
or  medicine  and  surgery,  as  the  case  may  be,  in  any  part  of  her  majesty's 
dominions,  and  to  demand  and  recover  in  any  court  of  law,  with  full  costs 
of  suit,  reasonable  charges  for  professional  aid,  advice,  and  visits,  and  the 
costs  of  any  medicines  or  other  medical  or  surgical  appliances  rendered  or  sup- 
plied by  him  to  his  patients.  Provided  always  that  it  shall  be  lawful  for  any 
college  of  physicians  to  pass  a  by-law  to  the  effect  that  no  one  of  their  fellows 
or  members  shall  be  entitled  to  sue  in  manner  aforesaid  in  any  court  of  law ; 
and  thereupon  such  by-law  may  be  pleaded  in  bar  to  any  action  for  the  pur- 
pose aforesaid  commenced  by  any  fellow  or  member  of  such  college."  By 
s.  32,  "  After  the  1st  day  of  January,  A.  D.  1859  (extended  to  1st  July,  1859, 
by  22  Vict.  c.  21),  no  person  shall  be  entitled  to  recover  any  charge  in  any 
court  of  law  for  any  medical  or  surgical  advice,  attendance,  or  for  the  per- 
formance of  any  operation,  or  for  any  medicine  which  he  shall  have  both  pre- 
scribed and  supplied,  unless  he  shall  prove  upon  the  trial  that  he  is  registered 
under  this  act."  The  mode  of  proof  of  registration  is  pointed  out  by  s.  27, 
which  provides  that  a  book  to  be  called  the  "  Medical  Register  "  is  to  be 
printed  and  published  by  the  registrar  every  year ;  and  a  copy  of  the  Medical 
Register  for  the  time  being,  purporting  to  be  printed  and  published  as  afore- 
said, shall  be  evidence  in  all  courts,  and  before  all  justices  of  the  peace,  and 
others,  that  the  persons  therein  specified  are  registered  according  to  the  act; 
and  the  absence  of  the  name  of  any  person  from  the  register  is  evidence, 
until  the  contrary  be  made  to  appear,  that  such  person  is  not  registered. 
The  act  does  not  affect  chemists,  druggists,  or  dentists,  and  duly  licensed 
apothecaries  in  Ireland,  so  far  as  the  same  extends  to  selling,  compounding, 
or  dispensing  medicines. 

It  would  seem  that  the  act  is  not  retrospective;  and  that  in  an  action  to  re- 
cover an  apothecary's  charges  incurred  before  the  act  came  into  operation, 
proof  of  registration  under  the  act  is  not  necessary  ;  but  an  apothecary,  when 
suing  for  a  claim  which  accrued  to  him  prior  to  the  late  act,  must  prove  at  the 
trial  that  he  was  in  practice  as  such  on  1st  August,  1815,  or  produce  a  cer- 
tificate granted  to  him  by  the  Apothecaries'  Company,  or  he  cannot  recover 
any  charges,  not  even  for  the  phials  in  which  medicines  were  supplied;  Steed 
V.  Henley,  1  C.  &  P.  574;  though  there  be  no  plea  denying  that  he  is  an 
apothecary.  55  Geo.  3,  c.  194,  s.  21,  &  6  Geo.  4,  c.  133,  s.  5.  The  certi- 
ficate purporting  to  be  sealed  with  the  seal  of  the  society,  proves  itself ; 
14  &  16  Vict.  c.  99,  o.  8;  and  if  granted  to  a  person  of  the  same  name  as  plain- 
tiff, is  prima  facie  proof  of  plaintiff's  right  to  practise.  Simpson  v.  Dismore, 
<J  M.  &  VV.  47. 

An  apothecary  may  recover  for  both  medicines  and  attendances  if  the  united 
charges  are  reasonable;  Morgan  v.  Hallen,  8  Ad.  &  E.  489;  and  although 
supplied  to  a  patient  in  London,  although  he  has  only  a  country  certificate  ; 
Young  V.  Geiger,  6  D.  &  L.  337  ;  6  0.  B.  541 ;  unless  such  defence  be  spe- 
cially pleaded.  lb.  But  if  an  apothecary  assume  the  character  of  a  jihysi- 
cian,  and  induce  his  patients  to  believe  that  he  has  a  diploma,  he  cannot  re- 
cover. Lipscombe  o.  Holmes,  2  Camp.  441.  A  physician  cannot  recover  except 
upon  an  express  contract  ;  Veitch  v.  Russell,  1  Car.  &  M.  362 ;  unless  being 
also  a  surgeon ,  he  attend  his  patients  and  contract  in  that  character,  and  not 
as  a  physician,  but  as  a  surgeon;  Little  v.  Oldacre,  1  Car.  &  M.  370  ;  but,  a 
physician  may  now,  if  registered  under  the  late  act,  recover  his  fees,  unless 
the  college  which  has  granted  him  his  diploma  has  passed  a  by-law  under 
the  15th  section  of  the  act,  debarring  him  from  suing.  A  surgeon,  unless 
licensed  by  the  College  of  Surgeons,  could  not  practise  or  recover  for  work 
done  as  such,  within  London  or  seven  miles  thereof  ;  3  Hen.  8,  c.  11,  s.  1  ; 
Cundall  v.  Dawson,  4  C.  B.  376  ;  D'Allax  u.  Jones,  26  L.  J.  Ex.  79;  2 
Jur.  N.  S.  979;  and,  if  not  also  an  apothecary,  cannot  recover  for  medicines 
supplied  unless  they  were  ancillary  to  a  surgical  case,  and  therefore  not  for 
medicines  in  a  case  within  the  province  of  an  apothecary,  as  typhus  fever. 
Allison  V.  Haydon  4  Bing.  616;  Wa^staff  i'.  Sharpe,  3  M.  &  W.  522  ;  Proud 
V.  Mayall,  3  ]).  &  L.  531  ;  Apothecaries  Company  v.  Lotinga,  2  Moo.  &  Rob. 
495;  Simpson  v.  Uolfe,  4  Tyr.  326.  As  to  the  rights  of  pharmaceutical  chem- 
ists, see  15  &  16  Vict.  c.  56;  Reg.  v.  Pharmaceutical  Society,  5  El.  &  Bl.  138. 
[Where  no  restraint  is  imposed  by  statute,  physicians  and  surgeons,  in  the 
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Obs.  American  states,  have  the  same  right  as  others  to  the  benefit  of  the  principle 
of  the  common  law,  that  when  services  are  performed  on  request,  and  no  spe- 
cial agreement  is  made  in  reference  to  them,  the  law  raises  an  implied  prom- 
ise to  pay  so  much  as  the  person  performing  them  deserves  to  have,  and  an 
action  lies  upon  such  implied  promise.  Hewitt  v.  Wilcox,  1  Met.  154;  Towle 
V.  Marrett,  3  Grecnl.  22;  Bailey  v.  Mogg,  4  Denio,  60  ;  Warren  v.  Saxby,  12 
Vt.  146;  Judah  v.  McNamee,  3  Blackf.  269;  M'Pherson  v.  Cheadell,  24 
Wend.  15;  M'Clallen  v.  Adams,  19'  Pick  333;  Mooney  v.  Lloyd,  5  Serg.  & 
R.  416.  In  some  states  a  license  from  some  designated  body  or  society  has 
been  made  necessary  to  the  right  of  a  physician  to  recover  for  his  fees  and 
services,  and  in  such  cases  it  has  been  held  that  an  unlicensed  phyi-ician  can- 
not recover  for  medical  attendance,  though  he  administers  medicines  for 
which  he  has  obtained  a  patent;  Smith  v.  Tracy,  2  Hall,  465;  Jordan  ,-. 
Dayton,  4  Oliio,  294;  Thompson  v.  Staats,  15  Wend.  395;  or  uses  only  veg- 
etable remedies  of  domestic  origin.  Bailey  v.  Mogg,  4  Denio,  60.  See  Alcott 
B.  Barber,  1  Wend.  526.] 

'  By  a  Surgeon  and  Apothecary/  for  his  Bill,  (i') 

Gommencement  as  in  Form  1,  ante,  5,  and  then  proceed:']  for  the  work, 
care,  and  attendance  of  the  plaintiff,  by  him  done  and  bestowed  as  a  sur- 
geon {k)  and  apothecary,  for  the  defendant,  at  his  request ;  and  also  for  medi- 
cines and  other  necessary  things  provided  and  applied  by  the  plaintiff  for  the 
defendant,  at  his  request.  \_Add  account  stated  and  conclusion,  as  ante,  5, 
Form  l.J 

[See  form  of  declaration  against  a  surgeon  for  negligence,  post,  "  Declara- 
tions in  Tort."]  __^__ 


APPRAISERS,  post,  "Auctioneers." 


APPRENTICES. 

Obs.  —  See  forms  of  declarations  in  covenant  upon  indentures  of  apprenticeship, 
2  Chit.  PI.  7th  ed.  370;  Hughes  v.  Humphreys,  6  B.  &  C.  680.  As  to  the 
law  upon  this  subject,  see  Burn's  J. ;  Harr.  Ind.  and  Fisher's  Ind.  tit.  "  Ap- 
prentices." The  apprentice,  if  under  age,  cannot  be  sued  upon  the  deed. 
Gilbert  v.  Fletcher,  Cro.  Car.  179.  See  Chit.  jr.  Cont.  Index  in  vac.  The 
common  form  of  the  indenture  is  not  inter  partes.  It  begins:  "  This  indenture 
witnesseth,  that,  &c.  binds  himself,"  &c.  and  ends  with  a  clause  that  "  for 
the  true  performance  of  the  indenture,  each  party  binds  himself  to  the 
other,"  &e.  This  clause  constitutes  a  covenant,  and  binds  the  parties  exe- 
cuting the  deed  according  to  their  relative  positions  ;  and  if  the  father  of  the 
apprentice  execute  the  deed,  he  is  liable  thereon  for  any  misconduct  of  the 
apprentice  in  violation  of  its  provisions,  although  it  be  not  expressed  in: 
terms  in.  the  prior  part  of  the  instrument  that  the  father  thereby  covenants 
with  the  master,  &c.  Branch  v.  Ewington,  2  Dougl.  518  ;  Gumming  v.  Hill,  3 
B.  &  Aid.  59 ;  [Whitley  v.  Loftus,  8  Mod.  190.]  The  common  indenture  often 
runs,  that  the  master  covenants  (not  stating  with  whom)  to  instruct  the  ap- 
prentice, &c.;  and  it  seems  that  in  such  case  the  latter  alone  (if  a  party  to 
the  deed)  should  be  the  plaintiff  in  an  action  against  the  master  for  a  breach 
of  his  covenant,  although  the  father  be  also  a  covenanting  party.  See  a  form 
by  an  apprentice  against  his  master,  to  whom  he  had  been  assigned,  for  not 
instructing  him,  &c.  Morris  v.  Cox,  2  M.  &  G.  659.  A  contract  between 
master  and  servant  is  not  necessarily  a  contract  of  apprenticeship  because  it 

(t)  See  the  form,  Ring  c.  Roxbrough,  2         {k)  Omit  this,  if   the  plaintiff  be  not  a 
Or.  &  J.  8  41  ;  2  Tyr.  468,  and  Obs.  on  the-    surgeon,  or  if  he  attended  merely  as  au 
general  issue,  post,  "Apothecaries."     The     apothecary, 
common  count  for  work  and  materials  would 
be  sufficient.-  Ante,  Obs.  "  Work,"  &c.  p.  3.3. 

vol..   II.  * 
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Obs.  contains  a  stipulation  about  being  "  tauglit  "  or  "  instructed  "  in  his  work. 
Reg.  V.  Northowram,  2  New  Sess.  Cas.  437;  10  Jur.  1003.  If  the  master 
abandon  part  of  the  trade  lie  covenanted  to  teach,  he  cannot  maintain  an  ac- 
tion for  desertion  by  the  apprentice  against  the  father  on  his  covenant,  even 
though  the  father  consentt'd  by  parol  to  the  discontinuance  of  the  abandoned 
trade.  Ellen  v.  Topp,  6  Ex.  424.  The  covenants  in  a  deed  of  apprentice- 
ship are  independent  covenants,  and  misconduct  of  the  apprentice  does  not 
justify  the  master  in  putting  an  end  to  the  contract.  Phillips  v.  Clift,  4  H. 
&  N.  168;  28  L.  J.  Ex.  153  ;  [Winstone  v.  Linn,  1  B.  &  C.  460.  It  is  a  good 
defence  to  an  action  for  not  teaching  a.nd  providina;  for  the  apprentice,  that  he 
quitted  the  service  without  leave  ;  Hughes  c.  Humphreys,  6  B.  &  C.  680; 
or  that  he  refused  to  be  taught;  Raymond  v.  Minton,  L.  R.  1  Ex.  244.  As 
to  the  right  to  a  return  of  the  premium  on  the  death  of  the  master  or  ap- 
prentice, see  Therman  v.  Abell,  2  Vern.  64;  Ex  parte  Prankerd,  3  B.  &  Aid. 
257 ;  In  re  Thompson,  1  Ex.  864;  Hu-st  v.  Tolson,  2  Mac.  &  G.  134;  Craven 
V.  Stubbing,  24  L.  J.  C.  126.] 

[1.  By  an  Apprentice  against  the  Master,  on  the  Indenture  of 

Apprenticeship. 

That  by  an  indenture  of  apprenticeship,  dated  the day  of ,  A.  D. 

,  (?)  the  plaintiff  put  himself  apprentice  to  the  defendant,  to  learn  the 

defendant's  trade  and  business  of  a ,  and  with  him,  after  the  manner  of  an 

apprentice,  to  serve  from  the  day  of ,  a.  d. ,  for  the  term  of 

years  thence  next  following ;   and   the  defendant  thereby  covenanted 

with  the  plaintiff  to  instruct  the  plaintiff  in  his  the  defendant's  said  trade  and 
business,  by  the  best  means  that  he  could,  and  to  provide  for  the  plaintiff  suf- 
ficient meat,  drink,  lodging,  and  all  other  necessaries,  during  the  said  term  ; 
and  after  the  making  of  said  indenture,  the  plaintiff  entered  into  the  said  ser- 
vice of  the  defendant,  with  him  after  the  manner  of  an  apprentice,  to  serve  for 
the  term  aforesaid,  and  has  always  performed  all  things  in  the  gaid  indenture 
contained  on  his  part  to  be  performed ;  yet  the  defendant,  after  the  making  of 
the  said  indenture,  and  during  the  said  term,  did  not  nor  would  instruct  the 
plaintiff  in  his  the  defendant's  said  trade  and  business,  nor  did  nor  would  pro- 
vide for  the  plaintiff  sufficient  meat,  drink,  lodging,  {m)  and  other  necessaries. 

Like  counts  by  the  father  of  the  apprentice.  Winstone  v.  Linn,  1  B.  &  C. 
460 ;  Hughes  v.  Humphreys,  6  B.  &  C.  680 ;  Dunn  v.  Sayles,  5  Q.  B.  685 ; 
Phillips  V.  Clift,  4  H.  &  N.  168  ;  Raymond  v.  Minton,  L.  R.  1  Ex.  244. 

2.  By  the  Master  against  the  Father  of  the  Apprentice  on  the 
Indenture  of  Apprenticeship. 

That  by  an  indenture  of  apprenticeship,  dated  the day  of ,  a.  d. 

,  and  made  between  G.  B.,  therein  described  as  the  son  of  the  defendant 


of  the  first  part,  the  defendant  of  the  second  part,  and  the  plaintiff  of  the  third 
part,  the  said  G.  B.,  with  the  consent  of  the  defendant,  put  himself  apprentice 

to  the  plaintiff  to  learn  his  trade  and  business  of  a ,  and  with  him  after 

the  manner  of  an  apprentice,  to  serve  from  the day  of ,  A.  d. , 

for  the  term  of years  thence  next  following ;  and  the  defendant  thereby 

(/)  No  profert  or  excuse  for  it  is  neces-  (m)  As  to  when  a  master  can  recover  foi 

sary  ;    C.  L.  P.  Act,  1 852,  a.  55  ;  describing  board  and  lodging  for  a  pupil  before  he  is  act 

the  agreement  between  the  parties  to  be  by  ually   apprenticed,  see   Attwaters  v.  Court- 

inrf«n«ure,  sufficiently  shows  it  was  by  deed,  ney,  1  Car.  &  M.  51.    See,  also,  as  to  washing, 

PhilUps  V.  CUft,  4  H.  &  N.  168.  Blackburne  v.  Davis,  1  C.  &  K.  1-67. 
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covenanted  with  the  plaintiff,  amongst  other  things,  that  the  said  G.  B.  the 
plaintiff  faithfully  should  seVve,  his  secrets  keep,  his  lawful  commands  obey 
and  do,  and  that  he  should  not  absent  himself  from  the  plaintiff's  service  day 
or  night  unlawfully,  but  in  all  things  as  a  faithful  apprentice  should  behave 
himself  towards  the  plaintiff  and  all  his  during  the  same  term ;  and  after  the 
making  of  the  said  indenture,  the  plaintiff  received  the  said  G.  B.  into  the 
plaintiff's  said  service  as  such  apprentice  for  the  term  aforesaid,  and  has 
always  performed  and  been  ready  and  willing  to  perform  all  things  in  the  said 
indenture  on  his  part  to  be  performed ;  yet  the  said  G.  B.,  after  the  making 
of  the  said  indenture  and  during  the  said  term  unlawfully  absented  himself 
from  the  service  of  the  plaintiff.  \^State  the  breach  according  to  the  fact  in  the 
terms  of  the  covenant  broken.^ 

Like  counts.  Cuming  v.  Hill,  3  B.  &  Aid.  59  ;  Ellen  v.  Topp,  6  Ex.  424 ; 
Millership  v.  Brookes,  5  H.  &  N.  797 ;  Cox  v.  Muncey,  6  C.  B.  N.  S.  375. 

Count  against  a  surety,  a  party  to  the  indenture  of  apprenticeship,  for  non- 
payment of  the  premium.     Popham  v.  Jones,  13  C.  B.  225.] 


ARBITRATORS.  , 

Bi/  an  Arbitrator  for  Ms  Fees,  S^c.  for  making  an  Award. 

Obs. — The  common  counts  for  work  and  materials  and  for  money  paid  for  the 
stamps,  &c.  would  be  sufficient.  Ante,  33,  34.  In  general  ata  arbitrator  does 
not  part  with  the  award  until  he  has  been  paid.  [See  Batman  v.  Abbot,  2 
Greenl.  363.]  If  there  be  a  prior  or  subsequent  express  promise  to  pay  an 
arbitrator,  he  may  maintain  an  action  to  recover  his  fees.  Hoggins  v.  Goi'- 
don,  3  Q.  B.  466-474;  Hardres  v.  Prowd,  Styles,  465.  But  in  the  absence 
of  such  promise,  semUe,  he  cannot  do  so.  Viranny  v.  Warne,  4  Esp.  47; 
Swinford  v.  Burn,  1  Govt,  7.  If  the  arbitrator  be  a  barrister  it  is  clear  he 
cannot  recover  in  the  absence  of  an  express  contract  to  pay  him  if  he  be  em- 
ployed in  his  professional  character.  The  arbitrator  should  not  fix  his  own 
fees  by  the  award,  Re  Coombes,  4  Ex.  839,  unless  power  be  given  him  by 
the  submission.  Roberts  v.  Eberhardt,  3  C.  B.  N.  S.  482  ;  [Threlfall  v.  Fan- 
shawe,  19  L.  J.  Q.  B.  334;  Parkinson  «.  Smith,  30  L.J.  Q,.  B.  178.]  The 
reasonableness  of  the  fee  fixed  by  him  may  be  referred  to  the  decision  of  an  offi- 
cer of  the  court.  Miller  v.  Robe,  2  Taunt.  461  ;  Fitzgerald  v.  Graves,  5  Taunt. 
342.  If  he  compel  payment  of  an  excessive  sum  for  taking  up  his  award,  the 
excess  mayie  recovered  back  from  him  as  money  had  and  received.  Barnes 
V.  Braithwaite,  2  H.  &  N.  569.  As  to  the  right  of  a  lay  arbitrator  to  charge 
for  professional  assistance  in  preparing  his  award,  see  Galloway  v.  Keywortli, 
15  C.  B.  288.  [In  the  American  states,  arbitrators  and  referees  have  the 
same  right  to  recover  payment  for  their  services  as  other  persons.  Hinman 
V.  Hapgood,  1  Deuio,  188  ;  Hassinger  v.  Diver,  2  Miles,  411;  Butman  v.  Ab- 
bot, 2  Greenl.  361.  If  there  are  several  referees,  a  separate  action  lies  for 
each.  Butman  v.  Abbot,  2  Greenl.  361;  Hinman  v.  Hapgood,  1  Denio,  188. 
In  Butman  v.  Abbot,  supra,  it  is  held  that  the  action  must  not  be  brought 
against  both  parties  to  the  suit  jointly,  but  only  against  the  party  making 
the  demand.] 

[1.  Count  on  arbitration  bond  conditioned  to  perform  the  award.  "Welch  v. 
Ireland,  6  East,  613  ;  Ferrer  v.  Oven,  7  B.  &  C.  427. 

2.  Count  for  breach  of  an  agreement  contained  in  a  contract  to  refer  to  arbi- 
tration all  disputes  which  might  arise  as  to  the  contract.  Livingston  v.  Balli, 
5  El.  &  Bl.  132  ;  Beckh  v.  Page,  5  C.  B.  N.  S.  708.  For  refusing  to  choose 
an  arbitrator.     Marsack  v.  Webber,  6  II.  &  N.  1.     For  refusing  to  appoint  <i 
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valuer  to  ascertain  damages  in  pursuance  of  an  agreement.  Thomas  v.  Fred- 
erics, 10  Q.  B.  775.  For  revoking  the  arbitrator's  authority.  Warburton  !>. 
Storr,  4  B.  &  C.  103.]  ^ 

ARREST. 

1.  Declaration  against  a  Sheriff  for  carrying  Plaintiff  to  Prison 
within  Twentyfour  Hours  after  Arrest  upon  Mesne  Process. 

See  32  G.  2,  c.  28,  ss.  1-12.  See  the  forms  Silk  v.  Humfrey,  7  C.  &  P. 
14;  and  see  Dewhurst  v.  Pearson,  1  Dowl.  664;  and  Barsham  v.  Bullock, 
10  Ad.  &  E.  23  ;  Gordon  v.  Laurie,  9  Q.  B.  60. 

2.  See  Form  against  a  Bailiff  for  JExtortion, 

Plevin  V.  Prince,  10  Ad.  &  E.  594,  which  may  easily  be  adapted  to  the  pres- 
ent mode  of  pleading.  The  7  W.  4  and  1  Vict.  c.  65,  gives  the  court  the 
power  of  punishing  summarily ;  and  see  Curie  wis  v.  Bird,  1  Dowl.  N.  S.  752. 

3. '  Form  against  a  Sheriff  for  refusing  to  accept  Bail. 

Evans  v.  Moseley,  2  Cr.  &  M.  496;  2  Saund.  61  b,  c ;  Matson  v.  Booth, 
5  M.  &  S.  223.  ^ 

ASSIGNEES  OF  A  BANKRUPT. 

Obs. — By  the  bankrupt  law  consolidation  act,  12  &  13  Vict.  c.  106,  s.  153,  as- 
signees, with  the  leave  of  the  court,  may  institute  or  defend  actions  or 
suits  which  the  bankrupt  might  have  commenced,  prosecuted,  or  defended. 
Ante,  8,  note  («').  They  may  also  compound  for  debts,  and  submit  disputes 
to  arbitration.  Assignees  cannot  be  sued  as  such..  If  they  enter  into  con- 
tracts or  engagements,  they  become  personally  liable,  and  must  be  sued 
accordingly.  They  cannot  be  sued  at  law  for  dividends.  Bank.  Law  Consol. 
Act,  s.  190.  [See  bankruptcy  act,  1861,  §§  116  and  117,  as  to  choice  and 
appointment  of  creditors'  assignee.  To  what  time  title  of  assignees  relates 
back.  Stevenson  v.  Newnham,  13  C.  B.  285.  Vesting  of  cause  of  action  in 
assignees.  Hodgson  v.  Sidney,  L.  R.  1  Ex.  313.  Proof  of  title.  KeUy  v. 
Morray,  L.  R.  1  C.  P.  667.  Under  the  United  States  bankrupt  law  it  is  pro- 
vided that  the  assignee  shall  have  the  like  remedy  to  recover  all  the  estate, 
debts,  and  effects  in  his  own  name,  as  the  debtor  might  have  had  if  ttte  de- 
cree in  bankruptcy  had  not  been  rendered  and  no  assignment  had  been  made. 
And  the  assignee  may  be  admitted  to  prosecute  or  defend  suits,  by  or  against 
the  bankrupt,  pending  at  the  time  of  the  adjudication  of  bankruptcy.  Rev. 
Sts.  U.  S.  p.  981,  §  5047.  Leave  of  the  court  is  not  required.  So  the  as- 
signee may,  under  the  direction  of  the  court,  compound  and  settle  controver- 
sies respecting  demands  against  the  estate  of  the  bankrupt,  or  of  debts  due 
to  it;  and  may  submit  any  such  controversy  to  arbitration.  Rev.  Sts.  U.  S. 
p.  983,  §  5061.  A  copy,  duly  certified  by  the  clerk  of  the  court,  under  the 
seal  thereof,  of  the  assignment,  is  made  conclusive  evidence  of  the  title  of 
the  assignee  to  take,  hold,  sue  for,  and  recover  the  property  of  the  bankrupt. 
Rev.  Sts.  U.  S.  p.  981,  §  5049.] 

1.  For  Goods  sold,  ^c.  hy  the  Bankrupt,  alleging  the  Belt  to  have 

accrued  to   him  before   Bankruptcy,  and  Account  stated  with  the 

Assignees,  (n) 

Commencement  as  ante,  8,  Form  7,  and  see  notes  there.']     For  money  pay- 

(n)  This,  and  the  two  following  counts,  14  L.  J.  Q.  B.  50;  Lackington  v.  Vines,  1 
will  be  allowed  together.  Williams  v.  Vines,     D.  &  L.  710,  semble,  1  Chit.  Arch.  213. 
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able  by  the  defendant  to  the  said  E.  F.  before  he  became  a  bankrupt,  for  goods 
sold  and  delivered  by  the  said  E.  F.  before  he  became  a  bankrupt  to  the  de- 
fendant, and  for  [state  any  other  debts  in  the  same  way,  see  ante,  33,  Form  1, 
taking  care  to  write  throughout  the  name  of  the  bankrupt,  E.  F.,  far  "  the  plain- 
tiff." (o)  If  it  is  probable  that  a  promise  to  the  assignees  can  be  proved,  here 
insert  the  next  form  as  a  second  count ;  (p)  if  not  proceed  thus ;]  And  also 
for  money  payable  by  the  defendant  to  the  plaintiffs,  as  assignees  as  aforesaid, 
for  money  found  to  be  due  from  the  defendant  to  the  plaintiffs  as  assignees  as 
aforesaid,  on  accounts  stated  between  the  defendant  and  the  plaintiffs,  as 
assignees  as  aforesaid.  And  the  plaintiff's,  as  assignees  as  aforesaid,  claim 
£ . 

2.  Second  Count,  alleging  the  Debt  to  be  payable  to  the  Assignees  for  ■ 

a  consideration  moving  from  the  Bankrupt,  (jq) 

And  the  plaintiffs  also  sue  the  defendant  for  money  payable  by  the  defend- 
ant to  the  plaintiffs,  as  assignees  as  aforesaid,  for  goods  sold  and  delivered  by 
the  said  E.  F.  before  his  bankruptcy  to  the  defendant  [stating  any  other  debts 
in  the  same  way^,  and  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiffs,  as  assignees  as  aforesaid,  upon  accounts  stated  between  the  plaintiff's, 
as  assignees  as  aforesaid,  and  the  defendant.  And  the  plaintiff's,  as  assignees 
as  aforesaid,  claim  £ . 

3.  Bi/  Assignees  on  Causes  of  Action  arising  after  the  Bankruptcy,  (r) 

Commencement  as  before.]  For  money  payable  by  the  defendant  to  the 
plaintiff's,  as  assignees  as  aforesaid,  for  goods  sold  and  delivered  by  the  plain- 
tiff's, as  assignees  as  aforesaid,  to  the  defendant ;  and  for  money  paid  by  the 
plaintiff's,  as  assignees  as  aforesaid,  for  the  defendant  at  his  request ;  and  for 
money  received  by  the  defendant  for  the  use  of  the  plaintiff's,  as  assignees  as 
aforesaid ;  *and  for  money  found  to  be  due  from  the  defendant  to  the  plain- 
tiff's, as  assignees  as  aforesaid,  upon  accounts  stated  between  the  defendant 
and  the  plaintiff's,  as  assignees  as  aforesaid.  And  the  plaintiff's,  as  assignees  as 
aforesaid,  claim  £ . 

4.  By  the  Assignees  of  a  Bankrupt  and  the  Solvent  Partner  of  the 

Bankrupt. 

Gommeneement  as  ante,  9,  Form  8,  and  see  the  notes  thereon,  and  Lewis  v. 

(o)  The  above  count  may  be  joined  with  payable  "  are  in  substitution  of  the  old  form 

both  or  either  of  the  forms,  2,  3.     An  as-  laying  the  debt  as  the  consideration  for  the 

signee  cannot  join  with  the  above  a  count  promise,  the  form  2  would  seem  proper.     It 

for  a  debt  due  to  him  in  his  individual  or  would  also  be  applicable  where  the  goods 

private  capacity.    Richardson  v.  GriflSn,  5  were  sold  on  a  credit,  which  had  not  expired 

M.  &  Sel.  297.  at  the  time  of  the  bankruptcy.    It  is  often 

(p)  It  is  a  rule  in  actions  by  executors,  highly  important  to  prove  a  promise  or  ad- 
administrators,  assignees  of  bankrupts,  &c.  mission,  or  part  payment  to  the  plaintiff  in 
that  a  promise  after  the  death  of  the  tes-  such  capacity,  to  obviate  the  effect  of  the 
tator  or  intestate,  or  after  the  bankruptcy,  statute  of  limitations,  &c. 
cannot  be  received  in  evidence  unless  there  (q)  When  proper  to  insert  this  count,  sth- 
be  a  count  charging  such  a  promise  to  have  pra,  note  (jo), 

been  made  to  the  plaintiff  in  his  representa-        (r)  This  count  may  be  joined  with  both  or 

tive  capacity ;  Sarell  v.  "Wine,  3  East,  409 ;  either  of  the  two  preceding  forms.      Kich- 

Powley  V.  Newton,  6  Taunt.  453 ;  Hickman  ardson  «.  GrifSn,  5  M.  &  Sel.  297.      When 

';•  Walker,  Willes  R.  27 ;  Pittam  v.  Forster,  assignees  can  sue  for  rent  due  after  bank- 

1  Bt  &  C.  248;  and  as  the  words  "money  ruptcy,  see  Graham  i>.  AUsop,  3  Ex.  186. 
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Edwards,  7  M.  &  W.  300].  For  money  payable  by  the  defendant  before  the 
said  0.  P.  became  a  bankrupt,  to  the  said  A.  B.  and  the  said  0.  P.  for  goods 
sold  and  delivered  by  the  said  A.  B.  and  the  said  0.  P.  to  the  defendant,  and 
for  \_p7-oceed  in  the  same  manner  with  other  causes  of  action.  See  ante,  83, 
Form  1,  taking  care  to  write  "  the  said  A.  B.  and  the  said  O.  P."  for  "  the 
plaintiff."  If  necessary,  add  a  count  claiming  money  payable  by  the  defendant 
to  A.  B.  and  the  other  plaintiffs  as  assignees  for  goods  sold,  SfC.  by  A.  B.  and 
0.  P.  before  the  bankruptcy,  and  an  account  stated  by  the  defendant  with  A.  B. 
and  the  other  plaintiff  as  assignees.     Conclude  as  ante,  10,  Form  8.] 

5.  By  the  Assignees  of  a  Bankrupt  for  not  giving  an  Acceptance  for 

Croods  sold  hy  the  Bankrupt  before  the  Bankruptcy. 
Groom  V.  West,  8  Ad.  &  E.  758. 

6.  By  Assignees  on  a  Contract  partly  executed  hy  the  Bankrupt  to 

deliver  Idnseed  at  Odessa  on  Special  Terms. 
Gibson  V.  Carruthers,  8  M.  &  W.  321. 

7.  For  not  delivering  Railway  Shares  to  Assignees,  the  Defendant 

having  contracted  to  sell  them  to  the  Bankrupt. 
Lawrence  v.  Knowles,  5  Bing.  N.  C.  400. 

8.  Against  Assignees  on  a  Contract  made  hy  the  Bankrupt  and  adopted 

hy  them  after  the  Bankruptcy. 
Twemlow  v.  Askey,  6  Dowl.  597. 


BY  THE  ASSIGNEES  OF  AN  INSOLVENT  DEBTOR. 

As  to  the  rights  of  Assignees  of  Insolvent  Debtors,  see  in  general  Chit. 
Contracts;  1  &  2  Vict.  c.  110,  ss.  37,  45  ;  5  &  6  Vict.  c.  116,  s.  7  ;  7  &  8 
Vict.  c.  96,  ss.  4,  5,  10,  11,  63. 

Ob8.  —  Under  the  insolvent  act,  1  &  2  Vict.  c.  110,  by  the  vesting  order,  all  the 
real  and  personal  estate,  and  effects  of  the  prisoner  (except  the  wearing  ap- 
parel, bedding,  and  necessaries  of  himself  and  famjly,  and  his  ■working  tools 
and  implements,  not  exceeding  in  the  whole  the  value  of  20/.),  and  all  his  fu- 
ture estate  which  shall  accrue  to  him  before  his  final  discharge,  and  all  debts 
due,  or  growing  due  (t.  e.  debts  ascertained  but  payable  in  future.  Skelton 
V.  Mott,  5  Ex.  231)  to  such  prisoner,  or  to  be  due  to  him  before  such  dis- 
charge (as  a  debt  which  accrues  to  insolvent  between  the  vesting  order  and 
final  discharge,  Williams  v.  Chambers,  10  Q.  B.  337;  Ford  v.  Dabbs,  5  M. 
&  G.  309),  vest  in  the  provisional  assignee  without  other  conveyance  being 
made:  but  a  debt  accruing  to  the  insolvent  for  his  personal  labor  during  that 
period,  does  not  pass.  Williams  u.  Chambers,  ubi  supra.  The  assignees  must  sue 
in  their  own  names  as  assignees  for  cause  of  action  which  so  vest  in  them. 
Wetherellw.  Julius,  10  C.  B.  267;  Rochfort  d.  Battersby,  2  H.L.  Cas.  388; 
Stanton  v.  Collier,  3  El.  &  Bl.  274;  Breary  v.  Kemp,  26  L.  J.  Q.  B.  64; 
Sprye  v.  Porter,  7  El.  &  Bl.  58 ;  but  the  insolvent  may  sue  for  debts  which 
accrue  to  him  between  the  vesting  order  and  final  discharge  unless  the  as- 
signees have  interfered  and  claimed  such  debts.  Jackson  v.  Burnham,  8  Ex. 
173. 
Where  the  insolvent  was  discharged  from  prison  without  adjudication,  but  the 
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Obs.     petition  was  not  dismissed,  it  was  held  the  insolvent  could  not  sue.    Wearing 
V.  Ellis,  26  L.  J.  Ex.  15 ;  Tudway  v.  Jones,  24  L.  J.  Chan.  .507. 

1.  On  Causes  of  Action  which  accrued  to  the  Insolvent,  and  Account 

stated  with  the  Assignees. 

Commencement  as  ante,  8,  Form  7,  and  see  notes  thereon.^  For  money  pay- 
able by  the  defendant  to  the  said  L.  M.  before  the  estate  and  effects  of  the 
said  L.  M.  became  or  were  vested  (s)  in  the  plaintiffs,  as  such  assignees  as 
aforesaid,  by  order  in  that  behalf  made  by  the  court  for  the  relief  of  insolvent 
debtors  in  England,  according  to  the  form  of  the  statutes  in  that  case  made 
and  provided,  for  goods  sold  and  delivered  by  the  said  E.  F.  to  the  defendant, 
and  for  [^c. ;  Ae?e  state  any  other  debts  in  the  same  way  as  ante,  33,  Form  1, 
taking  care  to  write  the  name  of  the  insolvent,  L.  M.,  for  "  the  plaintiff."  If  it 
is  probable  that  a  promise  to  the  assignees  can  be  proved,  or  in  cases  where  the 
assignees  are  suing  for  a  debt  due  to  the  insolvent  before,  but  not  payable  until 
after  the  vesting  order  (Skelton  v.  Mott,  5  Ex.  231),  here  insert  as  a  second 
count  a  form  upon  the  principle  of  Form  2,  ante,  53,  and  proceed  thus:"]  And 
also  for  money  payable  by  the  defendant  to  the  plaintiffs,  as  assignees  as  afore- 
said, for  money  found  to  be  due  \SfC.  as  in  Form  3,  p.  bZ,  from  the  *]. 

2.  By  the  Assignees  of  an  Insolvent  Debtor,  on  a   Cause  of  Action 

accruing  after  the  Vesting  Order,  (f) 

Commencement  as  in  last  form.]  For  money  payable  by  the  defendant  to 
the  plaintiffs,  as  assignees  as  aforesaid,  after  the  estate  and  effects  of  the  said 
L.  M.  vested  in  the  plaintiffs,  as  assignees,  by  order  of  the  court  for  the  relief 
of  insolvent  debtors  in  England,  for  goods  sold  and  delivered  by  the  plaintiffs, 
as  assignees  as  aforesaid,  to  the  defendant,  and  for  money  received  by  the  de- 
(fendant  for  the  use  of  the  plaintiffs,  as  assignees  as  aforesaid,  [inserting  such 
other  debts  as  may  be  due  and  can  be  included,]  and  for  money  found  to  be  due 
from  the  defendant  to  the  plaintiffs,  as  assignees  as  aforesaid,  upon  accounts 
stated  between  the  defendant  and  the  plaintiffs,  as  assignees  as  aforesaid.  And 
the  plaintiffs,  as  assignees  as  aforesaid,  claim  £ . 


BY  AND  AGAINST  ATTORNEYS. 

Obs.  —  1.  By  Attorneys.  —  The  common  count  for  work,  as  ante,  33,  would  suffice  for 
the  recovery  of  an  attorney's  bill  of  costs.  But  it  is  usual  to  state  the  plaintiff's 
capacity  of  attorney,  and  that  he  did  the  work  in  that  character.  See  the 
law  on  this  subject,  [2  Chitty  Contr.  (Uth  Am.  ed.)  810  e/  sey.,]  and  the 
notes  to  the  pleas  in  actions  by  and  against  attorneys,  post.  An  attorney,  if 
he  sue  as  such  in  person,  may  lay  and  retain  the  venue  in  Middlesex.  Grace 
V.  Wilmer,  6  El.  &  81.  982;  ante,  9.  The  old  doctrine  that  an  attorney  is 
bound  to  continue  a.  suit  which  he  has  been  retained  to  prosecute  or  defend 
until  its  termination,  although  his  client  refuse  to  supply  the  necessary  pe- 
cuniary means,  is  overruled;  and  upon  reasonable  notice,  and  demand  and 
refusal  of  the  necessary  funds,  the  attorney  may  decline  further  proceedings, 
and  recover  his  bill  to  the  extent  to  which  he  has,  at  the  time  of  abandonment, 
conducted  or  defended  the  action,  although  such  action  be  unfinished.  Van- 
sandau  u.  Brown,  9  Bing.  402;  2  M.  &  Sc.  543;  Wadsworth  v.  Marshall,  2  Cr. 
&  J.  665  ;  Rowson  v.  Earle,  Mood.  &  Mai.  538  ;  Hoby  h.  Built,  3  B.  &  Ad.  350 ; 

(s)   See  1    &  2  Vict.  c.  110,  ss.  37,  and  45  ;     bers,  10  Q.  B.  337 ;  Ford  v.  Dabbs,  5   M.  & 
5  &  6  Vict.  u.  116,  s.  7  ;  Williams  v.  Cham-    G.  309  ;  7  &  8  Vict.  c.  96,  s.  4.' 

{t)  See  Observations,  ante,  54. 
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Obs.  Hiiwkes  V.  Cotterell,  3  H.  &  N.  243  ;  [Gleason  v.  Clark,  9  Cowen,  578;  Cas- 
tro !'.  Bennett,  2  John.  296;  Bohannon  v.  Paterson,  9  Wend.  503.]  But  in 
such  case  it  lies  on  the  attorney  to  show  satisfactorily  why  he  has  aban- 
doned the  cause;  Nichols  v.  Wilson,  11  M.  &  W.  106;  and  if  he  has  done 
so  wrongfully,  he  will  be  liable  to  an. action,  and  disabled  for  suing  for  costs 
already  incurred.  Hoby  v.  Built,  Nichols  v.  Wilson,  supra.  [It  has  been  held 
that  if  an  attorney  had  reasonable  ground  for  commencing  an  action,  and  it 
appears  that  he  desisted  only  because  he  afterwards  found  that  the  cause 
could  not  be  sustained,  he  will  be  entitled  to  recover  for  his  work  and  labor. 
Tindal  C.  J.  in  Lawrence  v.  Potts,  6  C.  &  P.  428.  See  Pennington  v.  Yell, 
6  Eng.  212.  A  lawyer  who,  with  his  client's  consent,  withdraws  from  a 
case,  after  having  rendered  beneficial  services,  may  still  recover  for  his  ser- 
vices, unless  at  the  time  of  withdrawing,  he  waives  his  claim  to  compensa- 
tion. Coopwood  V.  Wallace,  12  Ala.  790.]  In  general,  however,  an  attor- 
ney's contract,  on  being  employed  in  a  suit,  is  that  he  will  complete  it ;  and 
the  statute  of  limitations  runs  against  his  bill  of  costs  only  from  the  time  the 
suit  is  ended;  Harris  v.  Osbourn,  2  Cr.  &  M.  629;  Rothery  v.  Muunings,  1 
B.  &  Ad.  17,  unless  he  has,  at  an  earlier  period,  given  up  the  business  in 
consecjuence  of  the  client's  refusal  to  supply  him  with  funds.  Whitehead  v. 
Lord,  7  Ex.  691  ;  Phillips  v.  Broadley,  9  Q.  B.  744  ;  Martindale  v.  Falknerj 
2  C.  B.  706.  An  attorney  cannot  recover,  if  his  clerk  alone  conducted  the 
business,  and  his  clerk  resided  and  carried  on  business  at  a  distance  from  the 
attorney,  and  the  clerk  had  the  entire  superintendence  of  the  business,  and 
the  attorney  had  not  the  means  of  exercising  his  judgment  in  the  matter. 
Hopkinson  c.  Smith,  1  Bing.  13.  An  attorney  is  bound  by  bis  agreement  to 
charge  only  money  out  of  pocket,  although  he  was  misled  by  his  client's 
statement  as  to  his  right  of  action;  Thwaites  v.  Mackerson,  3  C.  &  P.  341; 
Mood.  &  M.  199  ;  and  he  cannot  recover  even  for  money  paid,  if  he  has  agreed 
to  do  the  work  on  the  terms  of  no  cure  nb  pay.  Turner  v.  Tennant,  10  Jur. 
429;  Re  Stretton,  14  M.  &  W.  806;  Lewis  v.  Samuel,  8  Q.  B.  685;  Collins 
V.  Brook,  28  L.  J.  Ex.  143.  The  master  ma,y  tax  his  charges,  though  it  was 
agreed  he  should  be  paid  at  a  fixed  rate.  Drax  v.  Scroope,  2  B.  &  Ad. 
581;  Re  Masters,  4  Dowl.  18 ;  but  see  In  re  Vann,  15  C.  B.  341 ;  [2  Chitty 
Contr.  (11th  Am.  ed.)  810,  note  (o).]  He  may  recover  his  bill  for  issuing  a 
fiat  in  bankruptcy,  against  a  person  who  employed  him  to  do  so,  but  was  not 

Setitioning  creditor,  although  no  assets  are  received,  &c.  Poeock  v.  Russen, 
[ood.  &  Mai.  357.  If  his  client  sue  in  forma  pauperis,  he  can  only  recover 
money  out  of  pocket.  Philips  v.  Baker,  1  C.  &  P.  533;  Pr.  Rules  Hil.  T. 
1863,  121  ;  Dooly  o.  Great  Northern  Railway  Company,  24  L.  J.  Q.  B.  25; 
Holmes  v.  Penney,  23  L.  J.  Ex.  132.  When  he  may  sue  two  persons  jointly, 
if  employed  by  them,  though  they  were  separately  interested,  see  Hellings  v. 
Gregory,  1  C.  &  P.  627.  When  a  firm  of  attorneys  ma,y  sue,  although  only 
one  of  the  partners  was  admitted  in  the  court  in  which  the  business  was  per- 
formed, see  Arden  v.  Tucker,  4  B.  &  Ad.  815;  Hill  v.  Sidney,  7  Ad.  &  E. 
956.  Employment  by  a  corporation.  Arnold  u.  Mayor  of  Poole,  4  M.  &  G. 
860.  Employment  by  and  against  guardians  of  poor  and  district  boards  of  man- 
agement, 22  &  23  Vict.  c.  49,  s.  5.  [An  attorney,  in  the  American  states,  who 
has  been  regularly  admitted  to  practise  in  the  courts,  is  presumed  to  have 
authority  to  institute  a  ssit  in  the  manner  in  which  he  prosecutes;  his  want 
of  authority  must  be  shown;  Norris  j'.  Douglass,  2  South.  817;  even  when  he 
appears  and  defends  a  suit  in  behalf  of  a  corporation.  Osborn  v.  Bank  of 
United  States,  9  Wheat.  738;  Proprietors  i'.  Bishop,  2  Vt.  231.  He  is  not 
bound  to  show  his  authority  until  it  is  disputed.  See  Osborn  «.  Bank  of 
United  States,  9  Wheat.  938;  Jackson  v.  Stewart,  6  John.  34;  Murray  «. 
House,  11  John.  464  ;  Denton  v.  Noyes,  6  John.  296;  Woodbury  J.  in  East- 
man V.  Coos  Bank,  1  N.  PI.  23 ;  Harding  v.  Hull,  5  Harr.  &  J.  478  ;  Henck  v. 
Todhunter,  7  Harr.  &  J.  275  ;  Noble  v.  Bank  of  Kentucky,  3  Marsh.  263 ;  Huston 
J.  in  Lynch  «.  Commonwealth,  16  Serg.  &  R.  369.]  As  to  remedy  for  business 
done  in  county  court,  see  Leverson  v.  Shaw,  15  C.  B.  282.  As  to  attorney's 
lien  on  the  judgment  recovered  for  his  client,  and  when  client  may  compro- 
mise and  release  debt  and  costs,  see  Brunsdon  v.  AUard,  28  L.  J.  Q.  B.  306; 
[Potter  V.  Mayo,  3  Greenl.  34;  Hobson  v.  Watson,  34  Maine,  20  ;  Wright  v. 
Cobleigh,  21  N.  H.  339 ;  Shapley  v.  Bellows,  4  N.  H.  347 ;  Currier  v.  Boston 
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Obh.  &  Maine  R.  R.  37  N.  H.  223;  Heart  i:  Chipmau,  2  Aiken,  162  ;  Ouean  Ins. 
Co.  V.  Rider,  22  Pick.  210;  Benjamin  v.  Benjamin,  17  Conn.  110.  As  to  the 
mode  of  enforcing  an  attorney's  lien  on  a  judgment,  see  Woods  v.  Berry,  4 
Gray,  357  ;  or  on  a  bond,  see  Ilobson  v.  Watson,  34  Maine,  20.  As  to  an  at- 
torney's lien  on  the  papers,  &e.  of  his  client,  see  2  Kent,  640,  641 ;  Den- 
nett V.  Cutts,  11  N.  H.  163;  Walker?;.  Sargeant,  14  Vt.  247;  Walton  v. 
Dickerson,  7  Barr,  376  ;  Hobson  v.  Watson,  34  Maine,  20.]  An  attorney 
cannot  recover  any  portion  of  his  bill  of  costs  for  business  done  or  money 
paid,  if  the  proceedings  taken  by  him  have  become  wholly  useless  in  conse- 
quence of  his  gross  negligence,  inadvertence,  or  want  of  skill..  Lewis  v. 
Samuel,  supra ;  Cox  y.  Leech,  1  C.  B.  N.  S.  617  ;  Long  v.  Orsi,  18  C.  B. 
610;  Stokes  V.  Trumper,  2  Kay  &  J.  232;  Bracey  v.  Carter,  12  Ad.  &  E. 
373  ;  Dax  v.  Ward,  1  Stark.  409  ;  Lewis  v.  Collard,  14  C.  B.  208  ;  [Hop- 
ping a.  Quin,  12  Wend.  517;^  Bredin  v.  Ringland,  4  Watts,  420.  But  it  is 
otherwise  if  the  failure  occurred  partly  from  accident,  and  not  wholly  from 
the  negligence  of  the  attorney.  See  Dax  v.  Ward,  1  Stark.  409 ;  and  see 
Lewis  V.  Collard,  14  C.  B.  208;  Bowman  v.  Tallman,  40  How.  Pr.  1.  The 
retainer  of  an  attorney  does  not  imply  an  engagement  for  success.  See  Gal- 
lagher u.  Thompson,  Wright,  466.]  Where  the  business  is  not  inholly  useless, 
but  some  benefit  has  or  may  accrue  to  the  client,  this  shall  go  merely  to  re- 
duce the  amount;  2  Smith  L.  C.  15;  [Cox  v.  Leech,  and  Long  u.  Orsi,  .su- 
pra ;]  an  entire  item  for  work  partly  useful  cannot  be  reduced  by  the  jury; 
Shaw  V.  Arden,  9  Bing.  287;  but  the  client  must  resort  to  a  cross  action. 
[All  lawyers  in  the  American  states  have  generally  the  same  right  to  recover 
for  their  services  as  attorneys  have  in  England.  Wilson  v.  Burr,  25  Wend. 
386;  Stevens  v.  Adams,  23  Wend.  57;  Brady  v.  Mayor  &c.  1  Sandf.  569; 
Vilas  V.  Downer,  21  Vt.  419  ;  Newman  v.  Washington,  Martin  k  Yerg.  79. 
An  attorney  is  entitled  to  recover  for  his  professional  services  what  he  rea- 
sonably deserves,  taking  into  view  the  nature  of  the  business  performed  by 
him,  and  his  own  standing  in  the  profession  for  learning  and  skill,  whereby 
the  value  of  his  services  is  enhanced  to  his  client.  For  the  purpose  of  aiding 
in  the  determination  of  this,  evidence  may  be  admitted  to  show  the  prices 
usually  charged  for  similar  services  by  other  persons  of  the  same  profession, 
in  the  same  vicinity  and  practising  in  the  same  court.  Vilas  v.  Downer,  21 
Vt.  419;  Christy  K.  Douglas,  Wright,  485.  He  cannot  recover  more  than  he 
has  agreed  to  receive  by  proof  that  his  services  were  worth  more.  Coop- 
wood  V.  Wallace,  12  Ala.  790.  >  Nor  can  he  recover  on  the  mere  proof  of  ser- 
vices performed;  he  must  also  prove  his  retainer.  Burghart  v.  Gardner,  3 
Barb.  64;  Brigham  v.  Foster,  7  Allen,  420;  Cooper  v.  Hamilton,  52  111.  119; 
Briggs  V.  Georgia,  15  Vt.  61.] 

2.  Againul  Attorneys.  —The  law  implies  a  promise  on  the  part  of  an  attorney,  that 
he  will  use  a  reasonable  degree  of  care,  skill,  and  dispatch  in  the  execution 
of  business  intrusted  to  his  management;  [O'Barr  v.  Alexander,  37  Geo. 
195;]  if  he  is  guilty  of  gross  default,  negligence,  or  ignorance,  whereby  his 
client  is  injured,  he  is  liable  to  an  action  ;  but  if  he  acts  to  the  best  of  his 
skill,  and  with  a  bond  fide  and  ordinary  degree  of  attention,  he  is  not  re- 
sponsible. [1  Chltty  Contr.  (11th  Am.  ed.)  815,  816,  and  note  (;)'),  817- 
820;  Purves  v.  Landell,  12  CI.  &  Fin.  91  ;  Swinfen  v.  Lord  Chelmsford,  5 
H.  &-N.  890 ;  Chown  v.  Parrot,  14  C.  B.  N.  S.  74 ;  Stimpson  v.  Sprague,  6 
Greenl.  470;  Dearborn  v.  Dearborn,  15  Mass.  316;  Crooker  v.  Hutchinson,  1 
Vt.  73;  Pennington  v.  Yell,  6  Eng.  212;  Gilbert  v.  Williams,  8  Mass.  51; 
Grayson  v.  Wilkinson,  5  Sm.  &  M.  268  ;  Dorrance  c.  Hutchinson,  22  Maine, 
357  ;  Cox  V.  Sullivan,  7  Geo.  144;  Wilson  v.  Cofiin,  2  Cush.  316  ;  Varnum  o. 
Martin,  15  Pick.  440  ;  Reilly  v.  Cavenangh,  29  Ind.  435  ;  Hart  v.  Frame,  « 
CI.  &  Fin.  (Am.  ed.)  193,  note  (1) ;  Chapman  v.  Chapman,  L.  R.  9  Ex.  276; 
Evans  v.  Watrous,  2  Porter,  205;  Percy  «.  Millaudon,  20  Martin,  68,  75; 
Holman  v.  King,  7  Met.  384;  Nesbit  v.  Lawson,  1  Kelly,  275;  Parker  v.  Rolls, 
14  C.  B.  691;  Hosmer  C.  J.  in  Brackett  v.  Norton,  4  Conn.  524;  Fray  i: 
Voules,  1  El.  &  EI.  839;  O'Barr  v.  Alexander,  37  Geo.  195;  Wilson  v. 
Buss,  20  Maine,  421  ;  Goodman  v.  Walker,  30  Ala.  (N.  S.)  482.] 
Upon  the  retainer  of  an  attorney  there  arises  also  a  legal  obligation  or  implied 
duty  on  his  part,  independently  of  any  contract  to  perform  the  business  in  a 
proper,  skilful,  and  diligent  manner. 
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Ob8.  It  was  the  practice  to  sue  and  declare  against  an  attorney  either  in  assumpsit 
for  breach  of  the  implied  promise  (or  an  express  one  if  it  existed),  or  in  case 
for  the  neglect  of  duty  (see  per  Littledale  J.  Burnett  v.  Lynch,  5  B.  &  C. 
609)  and  it  seems  a  plaintiff  may  still  do  so;  and  in  some  instances  it  may 
be  an  advantage  to  sue  in  tort  rather  than  on  contract,  as,  where  it  may  be 
doubtful  whether  the  plaintiff  may  recover  £20,  and  therefore  might  be  de- 
prived of  costs  under  the  county  court  acts,  if  the  declaration  were  in  con- 
tract.   See  Legge  v.  Tucker,  1  H.  &  N.  500  ;  ante,  27. 

The  question  of  negligence  is  for  the  jury.  Reece  v.  Righy,  4  B.  &  Aid.  202.  If 
diligence  would  have  been  ineffectual  the  defendant  must  prove  it.  Green  v. 
Jackson,  2  Chit.  R.  311;  Godefroy  «.  Jay,  7  Bing.  413. 

An  attorney  is  liable  if  ignorant  oi^not  observant  of  the  rules  of  practice  of  the 
courts;  Ravenga  v.  Mackintosh,  2  B.  &  C.  693;  but  not  for  an  error  of 
judgment  on  a  point  of  new  occurrence  or  on  the  construction  of  the  doubtful 
meaning  of  a  rule  of  court.  lb. ;  Godefroy  v.  Dalton,  6  Bing.  461  ;  [Laid- 
ler«.  Elliott,  3  B.  &  C.  738;  Lord  Tenterden  C.  J.  in  Montriou  u.  Jeffreys,  R. 
&  M.  320  ;]  or  on  a  doubtful  point  of  law  ;  Kemp  r.  Burt,  4  B.  &  Ad.  424 : 
Elkington  v.  Holland,  9  M.  &  W.  659  ;  Crosbie  v.  Murphy,  8  Ir.  C.  L.  Kep. 
301  ;  [Bowman  v.  Tallman,  40  How.  Pr.  1 ;  Watson  v.  Muirhead,  ,57  Penn. 
St.  161 ;  or  for  a  mistake  in  a  nice  point  of  practice,  arising  on  the  meaning 
of  an  act  of  parliament.     Chapman  v.  Van  Toll,  8  El.  &  Bl.  896.] 

The  having  acted  upon  counsel's  opinion  is  not  conclusive  that  there  was  no  neg- 
ligence. Ravenga  v.  Mackintosh,  Kemp  v.  Burt,  Godefroy  v.  Dalton,  ubi 
supra. 

It  is  an  act  of  negligence  on  the  part  of  an  attorney  to  sue  out  a  writ  in  a  court 
of  a  peculiar  construction  without  first  ascertaining  that  the  court  has  ma- 
chinery to  carry  out  the  object  of  the  action.     Cox  I'.  Leech,  1  C.  B.  N.  S.  617. 

Or,  to  bring  an  action  in  his  client's  name,  as  holder  of  a  foreign  bill,  without 
ascertaining  that  his  title  was  complete  by  special  indorsement  as  required  by 
the  foreign  law.  Long  v.  Orsi,  18  C.  B.  610;  or,  if  an  attorney  omit  to  in- 
struct counsel  to  appear  in  the  cause  or  to  give  him  full  instructions.  Ireson 
V.  Pearman,  2  B.  &  C.  799  ;  or,  if  having  delivered  a  brief  to  counsel  he  neg- 
lect to  attend  in  court  to  give  him  necessary  information.  Hawkins  u.  Har- 
wood,  4  Ex.  503.  But  he  is  not'  responsible  for  the  absence,  neglect,  or  want 
of  attention  of  the  counsel  engaged.    Lowry  v.  Guilford,  5  C.  &  P.  234. 

He  is  liable  if  he  allow  a  cause  to  be  called  on  without  ascertaining  if  a  mate- 
rial witness  be  present  whereby  the  plaintiff  was  nonsuited;  Reece  v.  Righy, 
4  B.  &  Aid.  202;  if  he  omit  to  declare  in  time;  Russell  <>.  Palmer,  2  Wils. 
325  ;  Pitt  V.  Yalden,  4  Burr.  2061  ;  if  he  suffer  judgment  by  default  when  in- 
structed to  defend  an  action,  even  though  the  plaintiff  did  not  prove  that  he 
had  a  defence  to  the  action,  or  semble,  that  he  had  sustained  special  damage; 
Godefroy  i'.  Jay,  7  Bing.  413;  [see  Grayson  v:  Wilkinson,  5  Sm.  &  M.  268; 
Salisbury  v.  Gourgas,  10"  Met.  442;]  but  not  for  omitting  to  plead  a,  plea  in 
abatement,  which  he  was  instructed  to  plead /or  the  purpose  of  delay  ;  John- 
son V.  Alston,  1  Camp.  176  ;  or  for  negligence  and  delay  in  bringing  an  ac- 
tion which  is  not  sustainable.  Aitcheson  v.  Padock,  Peake,  162  ;  Lee  v.  Ayr- 
ton,  lb.  119  ;  Gates  v.  Indermaur,  1  F.  &  P.  259. 

He  is  liable  for  delay  in  issuing  execution;  Russell  v.  Palmer,  2  Wils.  325; 
Pitt  V.  Yalden,  4  Burr.  2Q£0 ;  or  not  exercising  a  proper  discretion  in  doing 
so.     Shaw  i:  Arden,  9  Bing.  287  ;  2  M.  &  Sc.  341. 

He  is  also  liable  for  negligence  in  taking  an  insufficient  or  invalid  instrument  as 
security  upon  an  advance  of  money  by  his  client ;  but  it  is  not  his  duty  to  as- 
certain the  value  of  the  proposed  security  unless  that  duty  be  specially  cast 
upon  him.     Brumbridge  v.  Massey,  28  L.  J.  Ex.  59. 

An  attorney  employed  generally  has  no  power  to  sue,  only  to  defend.  Wright 
V.  Castle,  3  Mer.  1 2.  And  though  he  may  in  general  have  power  to  enter 
into  a  reasonable  and  botia,  fide  compromise  of  an  action  in  which  he  is  re- 
tained, he  cannot  do  so  contrary  to  the  express  wish  and  instructions  of  his 
client,  who  is  domhms  litis.  Fray  v.  Voules,  1  El.  &  El.  839  ;  Swinfen  v. 
Swinfen,  1  C.  B.  N.  S.  364;  Churchyard  v.  Watkins,  27  L.  J.  Ex.  13; 
Chambers  v.  Mason,  5  C.  B.  N.  S.  59  ;  28  L.  J.  C.  P.  10.  [According  to  the 
American  authorities,  an  attorney  employed  in  the  usual  way  to  conduct  a  suit 
is  not  in  general  invested  with  authority  to  enter  into  a  compromise  without  the 
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Obs.  sanction  of  his  client.  Holker  v.  Parker,  7  Crancli,  436 ;  Vail !'.  Jackson,  15  Vt. 
314;  Mayer  t).  Foulkrod,  4  Wash.  C.  C.  511;  Huston  k.  Mitchell,  14  Serg.  &  R, 
307;  Dodds  v.  Dodds,  9  Penn.  St.  315;  Davidson  v.  Rozier,  23  Missou,  287; 
Lockhart  v.  Wyatt,  10  Ala.  231;  Derwort  v.  Loonier,  21  Conn.  245;  Lewis  w. 
Gamage,  1  Pick.  347;  Abbe  v.  Rood,  6  McLean,  106;  Langdon  n.  Potter,  13 
Mass.  320;  Nolan  v.  Jackson,  16  111.  272;  Doub  v.  Barnes,  1  Md.  Ch.  127; 
Stackhouse  v.  O'Hara,  14  Penn.  St.  88;  Filby  v.  Miller,  25  Penn.  St.  264; 
Smock  V.  Dude,  5  Rand.  (Va.)  639  ;  Shaw  v.  Kidder,  2  How.  Pr.  244  ;  Bates 
V.  Seabury,  1  Sprague,  433 ;  Jones  v.  Ransom,  3  Ind.  327.  But  in  Strauss  v. 
Francis,  L.  R.  1  Q.  B.  379,  it  was  held  that  it  is  within  the  general  authority 
of  counsel,  retained  to  conduct  a  cause,  to  consent  to  the  withdrawal  of  a 
juror,  and  the  compromise  being  within  the  counsel's  apparent  authority,  is 
binding  on  the  client,  notwithstanding  he  may  have  dissented,  unless  the  dis- 
sent was  brought  to  the  knowledge  of  the  opposite  party  at  the  time.  See, 
also,  Prestwich  v.  Poley,  18  C.  B.  N.  S.  806;  Swinfen  v.  Lord  Chelmsford, 
5  H.  &  N.  590;  Swinfen  v.  Swinfen,  2  De  G.  &  J.  381;  Potter  v.  Par- 
sons, 14  Iowa,  286.  See  declaration  against  an  attorney  for  compromising 
after  judgment.     Butler  v.  Knight,  L.  R.  2  Ex.  109;  S.  C.  36  L.  J.  66.] 

An  attorney  is  also  liable,  if  guilty  of  a  breach  of  professional  confidence,  for 
any  damage  thereby  occasioned  to  his  client.  Taylor  v.  Blacklow,  3  Sc.  614 ; 
3  Bing.  235. 

As  to  his  duty  to  endeavor  to  refer  cause  under  common  law  procedure  act, 
1854,  see  Chapman  v.  Van  Toll,  8  El.  &  Bl.  396;  3  Jur.  JSf.  S.  1126. 

As  to  the  liability  of  attorney  employed  without  reward,  see  Elsee  v.  Gatward, 
5  T.  R.  143;  7lb.  171  ;  1  H.  Bl.  158. 

An  attorney  is  bound  to  deliver  up  his  client's  papers  to  him  when  required,  in 
a  reasonable  slate  of  order.  North  Western  Railway  Co.  c;.  Sharp,  10  Ex. 
451.  And  if  he  negligently  lose  a  client's  deed,  he  cannot  set  up  the  loss 
as  an  answer  to  an  action  of  detinue.     Reeve  v.  Palmer,  5  C.  B.  N.  S.  91. 

1.  By  an  Attorney  for  his  Bill  of  Costs  for  prosecuting  or  defending 
Suits,  or  for  Conveyancing,  or  otherwise. 

Commencement,  Sfc.  as  in  Form  ante,  33,  and  then  proceed:^  For  the  virork 
and  labor,  care,  diligence,  journeys,  and  attendances  of  the  plaintiff  by  him 
done,  performed,  and  bestowed,*  as  the  attorney  and  solicitor  of  and  for  the 
defendant  (u)  and  at  his  request,  and  for  fees  due  and  of  right  payable  to  the 

(«)  The  common  counts  for  work  and  senior  counsel  is  necessary,  is  liable  for  the 
materials,  and  for  money  paid,  are  sufficient  reasonable  value  of  the  services  of  a  counsel- 
to  enable  an  attorney  to  recover  the  amount  lor  at  law,  who  acts  as  senior  counsel  at  the 
of  his  bill  of  costs.  Ante,  28.  If  the  busi-  trial,  in  his  presence,  in  consultation  with 
ness  were  done  on  defendant's  credit  for  a  him  and  without  objection  from  him,  under 
third  person,  as  to  which  see  Hayward  v.  a  retainer  for  that  purpose  by  the  attorney 
Fiott,  8  C.  &  P.  59 ;  Grissell  v.  Robinson,  3  of  record,  although  there  was  a  secret  agree- 
Biug.  N.  C.  10 ;  state  at  the  asterisk,  "  as  an  ment  between  him  and  the  attorney  of  re- 
attorney  and  solicitor  in  and  about  divers  cord  that  such  services  should  be  paid  for  by 
businesses,  at  the  request  of  the  defendant,  the  latter.]  When  tiext  friend  liable  to  at- 
and  for  fees,"  &c.  See  Scrace  v.  Whitting-  torney.  Hawkes  v.  Cottvell,  3  H.  &  N.  243. 
ton,  2  B.  &  0.  11.  If  the  third  party  were  As  to  when  an  attorney  for  a  mortgagee  or 
to  be  responsible  in  the  first  instance,  the  lessor  may  sue  the  mortgagor  or  the  lessee  for 
defendant  can  only  be  charged  upon  a  spe-  the  costs  of  preparing  the  mortgage  or  lease, 
cial  count  upon  a  written  guaranty,  under  see  Smith  v.  Clegg,  28  L.  J.  Ex.  300 ;  Gris- 
the  statute  of  frauds.  Noel  v.  Hart,  8  C.  &  sell  v.  Robinson,  3  Bing.  N.  C.  10.  When 
P.  200.  The  question  of  credit  is  one  for  the  the  mortgage  goes  off  through  tlie  default  of 
jury,  and 'it  is  not  a  question  of  usage.  Hay-  the  mortgagor,  the  mortgagee's  attorney  can- 
ward  V.  Fiott,  uhi  supra.  A  person  may  be  not  recover  his  costs  from  the  mortgagor  in 
liable  to  the  attorney  if  he  has  given  him  the  absence  of  an  express  contract  to  pay 
grounds  for  regarding  him  as  his  employer,  them.  Wilkinson  v.  Grant,  18  C.  B.  819. 
although  he  has  no  legal  or  equitable  inter-  The  attorney  for  a  defendant  in  one  of  sev- 
est  in  the  subject-matter  of  the  suit.  South-  eral  actions  which  have  been  consolidated  to 
all  V.  Keddy,  1  F.  &  F.  177.  [And  in  Brigham  abide  the  event  of  the  one  trial,  and  in  which 
V.  Foster,  7  Allen,  419,  if  was  held  that  a  the  attorney  was  engaged,  has  a  remedy 
party  to  a  suit,  in  which  the  employment  of  against  the  defendants  in  the  other  actions, 
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plaintiff  in  respect  thereof,  and  for  materials  {x)  and  necessary  things  by  the 
plaintiff  provided  in  and  about  the  said  work  and  labor  for  the  defendant  and 
at  his  request,  and  for  money  paid  \_^c. ;  add  claims  for  money  paid,  and  ac- 
count stated,  and  conclude,  as  ante,  33,  Form  1]. 

2.  Greneral  Count  against  an  Attorney/ for  Negligence  in  conducting  an 
Action  at  the  Plaintiff's  Suit  against  a  Third  Person. 

[That  in  consideration  that  the  plaintiff  retained  the  defendant,  as  and  being 

an  attorney  {y)  of  the  court  of ,  to  conduct  an  action  in  that  court  at  the 

suit  of  the  plaintiff  against  G.  H.  for  the  recovery  of  money  claimed  (z)  to  be  due 
to  the  plaintiff  from  the  said  G.  H.,  for  reward  to  the  defendant,  the  defendant 
accepted  such  retainer,  and  promised  the  plaintiff  to  conduct  the  said  action 
with  due  and  proper  care,  skill,  and  diligence ;  (a)  yet  the  defendant  did  not 
conduct  the  said  action  with  due  and  proper  care,  skill,  and  diligence,  (5)  whereby 
the  plaintiff  was  obliged  to  suffer  himself  to  be  nonsuited  therein,  and  lost  the 
costs  and  expenses  incurred  by  him  in  prosecuting  the  said  action,  and  was 
obliged  [or  "  became  liable  "]  to  pay  the  costs  incurred  by  the  said  G.  H.  in 
defending  the  same,  and  the  plaintiff  has  been  delayed  in  recovering  the  said 
money,  and  is  likely  to  lose  the  same. 

A  like  count  for  not  instructing  counsel  to  appear  at  the  trial,  whereby  the 
plaintiff  was  compelled  to  withdraw  the  record.  Hawkins  v.  Harwood,  4  Ex. 
503. 

A  like  count  for  negligently  conducting  a  chancery  suit.  Frankland  v.  Cole, 
2  Cr.'&  J.  590. 

A  like  count  for  neglect  in  recovering  the  ainount  of  a  hill  delivered  to  him 
for  the  purpose  of  suirtg  the  parties  liable.  Langdon  v.  Wilson,  7  B.  &  C. 
640,  note  (6). 

as  on  a  joint  retainer  from  the  time  of  con-  debt,  and  it  seems  better  not  to  do  so.     See 

solidation.    Anderson  w.  Boynton,  18  Q.  B  Lee  v.   Ayrton,   Peake's   R.  115;  Brown  v. 

308.     In  general  it  must  be  shown  in  order  Jacobs,  2  Esp.  R.  726. 

to  charge  a  corporation  that  there  was  a  re-  (a)  This  is  the  promise  implied  by  law ; 

tainer  under  the  corporate  seal.     Arnold  v.  and  as  it  need  not  be  proved,  it  would  seem 

Mayor   of  Poole,  4  M.  &  G.  860 ;   Reg.  v.  not  necessary  to  allege  it.     Com.  L.  Pract. 

Lichfield,   10  Q.  B.  534.     Aliter,  in  case  of  1852,  s.  49.     But  if  there  be  any  speci al^con- 

(/Mosi  corporations,  as  joint  stock  commercial  tract  entered  into  between  the  plaintiff  and 

companies  incorporated  by  act  of  parliament,  defendant  by  which  the  defendant  has  con- 

R.  V.  Justices  of  Cumberland,  17  L.  J.  Q.  B.  traded  to  perform  any  work  or  do  any  act  not 

103.     [But  in  the  American  states  it  is  not  necessarily  arising  out  of  a  simple  retainer, 

necessary  to  prove  a  retainer  under  the  cor-  as  to  do  work  in  some  special  munner,  or  at  a 

porate  seal,  or  even  by  vote  of  the  corpora-  special  time,  or  upon  the  terms  of  "  no  cure 

tion.     Angell   &  Ames    Corp.  §§282,  2S3  ;  nopay,"or"  for  costs  out  of  pocket,"  then  the 

Union  Manuf.  Co.  v.  Pitkin,  14  Conn.  174;  contract  should   be  declared  upon  in  terms. 

State  Banku.  Bell,  SBlackf  127;  Bridgton  (6)  The  PI.  Rules  T.  T.   1853,1.  1,   pro- 

V.  Bennett,  23   Maine,  422  ;  1    Chitty  Contr.  vide  that  several  counts  on  the  same  cause 

(nth  Am.  ed.)  378,  note  (r),  379,  note  («).]  of  action  shall   not  be    allowed;    and  it  is 

If  the  action  be   by  an   attorney  against  his  therefore   expedient  to   lay  the  cause  of  ac- 

agent,  the  form  may  be :    "  as  an  attorney,  tion  in  a  general  form.     But  in  cases  where 

and  as  the  defendant's  agent  for  him  and  at  there  is  no  difficulty  in  proving  a  particular 

his  request,  and  for  fees,    &c.  neglect,  &c.  it  may  be  stated  in  a  more  spe- 

(x)    This   is  correct.     Fisher  v.  Snow,  3  cific  shape.     This  may  be  effected  by  alleging 

Dowl.  27.  that  defendant  did  not  us«  due  care,  &c.  in 

{]/)  It  need  not  be  alleged  that  the  defend-  and  about  the  bringing,  &c.  the  said  action, 

ant  was  an  attorney  of  the  court  in  which  •'  in  this,  that  he  proceeded  to  trial  in  the 

action   was  pending.    Peake's  Rep.  237 ;    2  said  action  without  taking  due  care  to  pro- 

Ohit.  Rep.  311.  vide    and  adduce  proper   evidence  on    the 

(2)  It  is  not  necessary  to  charge  an  actual  plaintiff's  behalf  in  support  thereof,"  &c.  ac- 
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3.  Against  an  Attorney  for  Negligence  in  defending  an  Action.  (<?) 

That  in  consideration  that  the  plaintiif  retained  the  defendant,  as  and  being 

an  attorney  of  the  court  of ,  to  conduct  the  defence  of  the  now  plaintiff 

in  an  action  depending  in  that  court  at  the  suit  of  G.  H.  against  the  now 
plaintiff,  for  reward  to  the  defendant,  the  defendant  accepted  such  retainer, 
and  promised  the  plaintiff  to  conduct  the  said  defence  with  due  and  proper 
care,  skill,  and  diligence ;  (d )  yet  the  defendant  did  not  conduct  the  said 
defence  with  due  and  proper  care,  skill,  and  diligence,  whereby  the  said  G.  H. 
recovered  in  the  said  action  a  judgment  against  the  now  plaintiff  for  a  large 
sum  of  money  as  for  the  damages  and  costs  of  the  said  G.  H.  therein,  and  the 
plaintiff  became  liable  to  pay  other  costs  and  expenses.] 

4.  Against  an  Attorney  (employed  to  conduct  an  Action  against 
another  Attorney  for  Negligence')  for  carelessly  omitting  to  adduce 
Proper  Evidence,  whereby  Plaintiff  was  nonsuited. 

Godefroy  v.  Dalton,  6  Bing.  460  ;  Hoby  v.  Built,  3  B.  &  Ad.  350. 

5.  Against  an  Attorney  for  Carelessness  in  investing  Plaintiff's  Money 

upon  an  Insufficient  Annuity  Security. 

See  form,  &c.  Whitehead  v.  Greetham,  2  Bing.  464 ;  and  form  and  cases, 
Ireson  v.  Pearman,  3  B.  &  C.  799;  Wilson  v.  Tucker,  3  Stark.  E.  154; 
Kemp  V.  Burt,  4  B.  &  Ad.  424 ;  [Dartnall  v.  Howard,  4  B.  &  C.  345  ;  Hayne 
V.  Rhodes,  8  Q.  B.  342  ;  Watts  v.  Porter,  3  El.  &  Bl.  743.  See  Harman  v. 
Johnson,  2  El.  &  Bl.  61.J 

6.  Against  an  Attorney  for  suffering  his  Client  to  execute  an  unusual 

Covenant  on  assigning  a  Term. 
Stannardi?.  Ullithorne,  10  Bing.  491.    [See  Parker  v.  Rolls,  14  C.  B.  691.J 

[7.  Against  an  Attorney  for  not  talcing  care  of  his  Client'' s  Papers. 

North  Western  Railway  Co.  v.  Sharp,  10  Ex.  451.  And  so  for  disclosing  a 
defect  in  his  client's  tide.     Taylor  v.  BlacHow,  3  Bing.  N.  C.  235.] 

8.  Against  an  Attorney  by  Trustees  for  not  investigating  Security 
upon  which  they  were  about  to  advance  Trust  Funds,  and  for  not 
preparing  Sufficient  Securities. 

Brumbridge  v.  Massey,  28  L.  J.  Ex.  59  ;  [Wigens  v.  Cooke,  6  C.  B.  N.  S. 
784.] 

9.  Against  an  Attorney  for  not  tahing  Proper  Measures  to  obtain  a 

Prisoner's  Discharge  from  Custody. 
Shilcock  V.  Pasman,  7  C.  &  P.  289. 

cording  to  the  fact,  "  and  by  reason  thereof,"  (c)  Hoby  v.  Built,  3  B.  &  Ad.  350  ;  Eeece 

&c.  as  above.      See  specific  allegations  of  v.  Righy,  4  E.  &  Aid.  202  ;  Godefroy  v.  Jay, 

negligence  in  the  cases  referred  to  in  the  Ob-  7  Bing.  413.     See  next  form, 

serrations,  ante,  ,55-58.  (rf)  Ante,  60,  note  (6). 
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10.  By  an  Executor  against  the  Executor  of  an  Attorney  for  the 
Carelessness  of  the  latter  in  the  Investigation  of  the  Sufficiency  of 
the  Security  for  an  Annuity  purchased  hy  the  Plaintiff 's  Testator. 

See  form  in  the  last  edition  of  this  work,  which  may  he  readily  altered  to 
the  present  system  of  pleading. 

11.  Against  Attorney  for  not  paying  over  to  his  Client  Money  levied 

under  a  Judgment. 
Bevins  v.  Hulme,  15  M.  &  W.  188 ;  3  D.  &  L.  309. 

[12.  Against  an  Attorney  of  Plaintiff  for  misrepresenting  to  the  Sheriff 

the  Address  of  the  Debtor. 

Childers  v.  Wooler,  2  El.  &  El.  287. 

13.  Against  Attorney  for  neglecting  to  enforce  a  Judgment  and  accept- 
ing a  smaller  Sum  in  satisfaction,  contrary  to  the  Plaintiff'' s  Direc- 
tions. 

Butler  V.  Knight,  L.  R.  2  Ex.  109. 

14.  Against  an  Attorney  for  compromising  an  Action  contrary  to  the 

Directions  of  the  Client. 

Fray  v.  Voiiles,  1  El.  &  EI.  839  ;  and  see  Chown  v.  Parrott,  14  C.  B. 

N.  S.  74.] 

AUCTIONEER   AND   APPRAISER. 

1.  By  an  Auctioneer  and  Appraiser  for  his  Bill,  (e) 

Commencement  as  ante,  6.]  For  money  payable  by  the  defendant  to  the 
plaintiff  for  the  work,  journeys,  and  attendances  of  the  plaintiff  by  him  done, 
performed,  and  given  as  an  auctioneer  and  appraiser,  and  otherwise,  in  "en- 
deavoring to  sell,  and  in  and  about  appraising,  valuing,  and  selling,  by  auc- 
tion and  otherwise,  goods  and  chattels  for  the  defendant  at  his  request,  and  in 
other  business  of  the  defendant  at  his  request,  and  for  [add  for  materials  pro- 
vided or  money  paid,  if  applicable,  and  account  stated,  and  conclude  as  ante, 
33,  Form  1]. 

(e)  The  common  count  for  vpork  and  labor  out  annual  licenses  chargeable  with  a  dnty, 

would  suffice.    Ante,  33.    An  auctioneer  may  which  is  a  condition  precedent  to  recovering 

bring  an  action  in   his    own  name  for  the  for   commission.      Palk  v.  Force,  12   Q.  B. 

price  of  goods  sold  by  him  as  auctioneer,  al-  666.      A  vendee   may  maintain   an    action 

though  the  purchaser  had  paid  the  principal  against  the  auctioneer  to  recover  the  deposit ; 

for  whom  the  goods  were  sold.     Robinson  v.  Duncan  v.   Cafe,    2   M.  &  W.  244 ;  for  he 

Eutter,    4  El.  &  Bl.  954.     [An    auctioneer,  is  a  stakeholder  between  the  parties.     Har- 

employed  to  sell,   may  ordniarily  maintain  rington  v.  Hoggart,  1  B.  &  Ad.  577.     [As  to 

an   action   for  the  price  or  for  th?  property  sales  by   auction   of  land,  and  puffing,  see 

itself.     Thompson  b.  Kelly,  101   Mass.  296;  30  &  31  Vict.  c.  48.     An  auctioneer  has  no 

2  Kent,  536 ;  Beller  v.  Block,  19  Ark.  566 ;  authority  to  take  a  bill  of  exchange.      Wil- 

Tyler  v.  Freeman,  3  Cush.  261 .]     The  8  &  9  liams  v.  'Evans,  L.  R.  1  Q.  B.  352.] 
Vict.  c.  76,  s.  1 ,  requires  appraisers  to  take 
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2.  Against  an  Auctioneer  at  a  Sale,  advertised  as  without  reserve,  hy 
the  Plaintiff,  the  Highest  hand  fide  Bidder,  for  not  completing  the 
Sale  to  the  Plaintiffs  but  knocking  the  Property  down  to  the  next 
Bidder,  the  Owner. 

See  the  law  and  form,  and  a  form  suggested  per  Willes  J.  Warlow  v.  Har- 
rison, [1  El.  &  El.  295,  309  ;  Mainprice  v.  Westley,  6  B.  &  S.  420.] 

3.  Against  a  Bookseller,  who  undertook  to  manage  a  Sale  for  the 
Plaintiff,  and  to  he  responsible  for  the  Proceeds,  together  with  the 
Auctioneer. 

Cholmondeley  v.  Payne,  8  C.  &  P.  482. 

[4.  Against  the  Purchaser,  on  the  Conditions  of  Sale  at  an  Auction, 

for  not  clearing  away  the  Lots  purchased.^ 

Green  v.  Baverstack,  14  C.  B.  N.  S.  204. 


AWARDS. 


Obs.  —  See,  in  general,  1  Saund.  28;  Watson  on  Awards;  Russell  on  Awards;  2 
Chit,  on  Pleading,  in  notes ;  2  Chit.  Arch.  Index,  in  voc.  The  remedy  hy 
aetiqn,  for  non-performance  of  an  award,  is  either  on  the  submission  or  on  the 
award.  Wliere  there  is  an  arbitration  bond  the  declaration  may  be  framed 
on  the  bond  as  a  common  money  bond;  see  posrl ;  Ferrer  v.  Oven,  7  B.  &  C. 
427  ;  assigning  a  breach  in  the  replication  ;  or  suggesting  a  breach  upon  the 
roll,  if  the  defendant  .suffer  judgment  by  default ;  or  the  breach  may  be  as- 
signed in  the  declaration.  See  a  form,  Ferrer  v.  Oven,  7  B.  &  C.  427.  Where 
the  action  is  brought  to  recover  money  awarded  to  be  paid,  the  indebitatus 
count,  post,  67,  will  suffice.  Crump  u.  Adney,  1  Cr.  &  M.  362;  SutolifEe  v. 
Brooke,  3  D.  &  L.  302.  But  it  may  often  be  prudent  to  declare  especially  on 
the  award  in  order  to  narrow  the  case  in  evidence  at  the  trial;  as  nem-r  in- 
debted to  the  common  count  would  put  more  in  issue  than  if  the  defendant 
pleaded  merely  a  denial  of  the  submission,  or  some  other  allegation  in  the 
special  count.  An  action  also  lies  on  the  submission  for  revoking  the  arbitra- 
tor's power.  See  the  stat.  3  &  4  W.  4,  c.  42,  s.  39,  prohibiting  such  revoca- 
tion where  the  submission  is  by  judge's  order,  or  rule  of  court,  &c.  2  Chit. 
Arch.  1544.  [Count  on  an  award  made  under  an  arbitration  in  conformity 
with  conditions  of  sale.  Boss  v.  Helsham,  36  L.  J.  Ex.  20;  S.  C.  L.  R.  2 
Ex.  72.] 

1.  Upon  an  Award  made  in  pursuance  of  a  Submission  between  the  Par- 
ties, where  the  Time  for  making  the  Award  was  enlarged.  (/) 

For  that  by  a  certain  agreement  in  writing,  {g)  \or  "  articles  of  agreement 
under  sag.1,"  or  "  by  an  indenture  sealed  with  the  seals  of  the  plaintiff  and 
defendant,"]  made  by  and  between  the  plaintiff  and  the  defendant,  it  was, 
amongst  other  things,  agreed  by  and  between  the  plaintiff  and  the  defendant 
that  [set  out  the  material  parts  of  the  agreement']  certain  matters  in  differ- 
ence (A)  between  them  should  be  and  the  same  were  thereby  referred  to  the 
final  award  and  determination  of  J.  R.  and  T.  B.,  arbitrators  chosen  by  and 

[f)  As  to  the  effect  of  .such  an  enlarge-  (g)  State  "in  writing,"  if  the  fact;  but 

ment  on  the  original  promise  to  perform  a  verbal  submission  suffices, 

the  award,  see  Armitage  u.  Coates,  4  Ex.  (A )  It  is  not  essential  to  show  the  cause 

641.  of  dispute  ;  2  Saund.  61   h,  note  (1);  and 
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between  the  said  parties,  or  in  case  they  should  disagree,  then  to  the  award 
and  determination  of  such  person  as  the  said  J.  E.  and  T.  B.  should  by  writing 
under  their  hands  appoint  as  an  umpire,  before  they  should  proceed  upon  the 
said  reference,  so  as  the  said  arbitrators  or  umpire  should  make  their  or  his 
award,  or  umpirage,  in  writing,  ready  to  be  delivered  to  the  said  parties,  or 
such  of  them  as  should  require  the  same,  on  or  before  the day  of , 

A.  D.  186-  or  on  or  before  such  other  day  as  the  said  arbitrators  or  umpire 
should,  by  writing,  from  time  to  time  appoint ;  («)  and  it  was  thereby  agreed 
that  the  costs  of  the  said  reference  should  be  in  the  discretion  of  the  said  arbi- 
trators or  umpire ;  *and  the  plaintiff  says  that  the  said  J.  E.  and  T.  B.,  before 
they  proceeded  upon  the  said  reference,  by  writing  under  their  hands,  ap- 
pointed one  G.  H.  to  be  umpire  (k)  between  the  plaintiff  and  defendant  con- 
cerning the  said  matters  in  difference  so  referred  ;  and  that  the  said  J.  E.  and 
T.  B.  not  agreeing  in  the  said  premises,  the  said  G.  H.,  afterwards,  and  before 
the  time  so  appointed  for  making  the  said  award  or  umpirage,  took  uppn  him- 
self the  burden  of  the  said  arbitration,  and  before  that  time,  by  writing  under 
his  hand,  enlarged  the  time  for  making  his  award  and  umpirage  in  the  prem- 
ises until  the ■  day  of ,  A.  d. ,  and  before  that  day,  the  said  G.  H., 

having  taken  upon  himself  the  burden  of  the  said  umpirage,  made  and  pub- 
lished his  award  or  umpirage,  in  writing,  (Z)  of  and  concerning  the  said  mat- 
ters in  difference,  so  referred  as  aforesaid,  ready  to  be  delivered  to  the  said 
parties,  and  did  thereby  award,  lind,  and  determine  that  there  remained  a  bal- 
ance due  from  the  defendant  to  the  plaintiff  of  £ ;  and  he  did  therefore 

thereby  award,  order,  and  direct  {m)  the  payment  of  such  balance  to  be  made 

by  the  defendant  to  the  plaintiff  on  or  before  the  — .—  day  of then  next ; 

and  he  did  thereby  further  award,  order,  and  direct  that  each  of  the  said 
parties  in  difference  should  pay  his  own  costs  and  charges  attending  the  same 
reference :  (n)  and  although  all  conditions  in  law  have  been  performed,  and 
all  events  have  happened,  and  periods  of  time  have  elapsed  to  entitle  the 
plaintiff  to  a  performance  of  the  said  award,  and  to  entitle  him  to  maintain 

this  action,  (o)  yet  the  defendant  hath  not  paid  the  said  sum  of  £ ,  or  any 

part  thereof.     \_Add  counts  on  the  original  debt  and  on' accounts  stated.     See 

the  award  is  tinding  if  there  were  a  mutual  execute  in  the  presence  of  each  dther. 
submission,  though  no  good  cause  of  action.  Peterson  v.  Ayre,  15  C.  B.  724;  Wade  u. 
Cook  V.  Songats,  1  Leon.  103;  4  Leou.  31  ;  Dowling,  2  El.  &  Bl.  44. 
Chit.  jr.  Contr. ;  or  the  claim  was  only  of  (n)  If  the  award  direct  that  the  costs  of 
an  equitable  nature.  Gisborne  w.  Hart,  5  M.  the  award  shall  be  paid  in  moieties  or  pro- 
&  W.  50;  Hawkins  v.  Benton,  8  Q.  B.  479.  portions  by  each  of  the  parties,  and  that  if 
(i)  .Ante,  63,  note  (/).  one  pays  the  whole  amount',  the  other  of 
{h)  As  to  the  appointment  of  an  umpire,  them  should  repay  his  proportion,  the  dec- 
Lord  V.  Lord,  5  El.  &  Bl.  404  ;  26  L.  J.  Q.  laration  should  contain  an  averment  to  this 

B.  34;  Com.  L.  Pr.  Act,  1854,  ss  12,  13, 14.  effect,  and  allege  that  the  plaintiff  paid  the 
(/)  If  the  award  is  required  by  the  sub-  whole  amount,  and  that  defendimt  has  not 

mission  to  be  in  writing  or  under  seal,  the  repaid  his   share.      The   amount   paid   by 

declaration  should  show  that  the  award  was  plaintiff  in  excess  of  what  he  was  bound  to 

80,   or   it  will  be  demurrable.     Everard  y.  pay,   is    not    recoverable    as    money   paid. 

Paterson,  2  Marsh.  304.  Bates  v.  Townley,  2  Ex.  152. 

(m)  A  request  to  pay  is  equivalent  to  a         (o)  This   general  averment  is  sufficient, 

direction    to    pay.      Smith  v.  Hartley,    10  C.  L.  P.  Act,  1852,  s.  57,  unic,  39,  note  (w), 

C.  B.  800.  As  to  the  manner  of  making  an  and  cases  cited  in  notes  in  Appendix, 
award,  see  He  Beck,  1  C.  B.  695,  N.  S.  On  Notice  of  the  award  need  not  be  alleged  or 
a  reference  to  three  arbitrators,  or  any  two  proved ;  2  Saund.  62  a,  note  (4) ;  nor  is  a  re- 
of  them,  an  award  executed  by  two  in  the  quest  or  demand  of  payment  necessary,  un- 
absence  of,  and  without  finally  consulting  loss  the  award  direct  the  money  awarded  to 
ihe  third,  is   bad  ;  and  the  two  must  also  be  paid  on  demand. 
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Form  1,  ante,  34.  An  award  is  not,  however,  evidence  of  an  account  stated  as 
between  the  parties  to  the  submission.    Bates  v.  Townley,  2  Ex.  152.] 

[la.  Form  prescribed  by  the  Massachusetts  Practice  Act. 
And  the  plaintiff  says  the  parties,  by  their  agreement  in  writing,  a  copy 
whereof  is  hereto  annexed,  referred  the  matters  therein  mentioned  to  arbi- 
trators ;  and  the  arbitrators  have  made  an  award  thereon  in  writing,  a  copy 
whereof  is  hereto  annexed.  \_And  performance  of  condition  by  plaintiff,  vthen 
necessary  to  be  proved,  and  the  non-performance  by  defendant,  which  is  relied 
on.  If  it  is  for  the  mere  payment  of  money,  aver  as  follows  {\  And  the  defend- 
ant owes  the  plaintiff  the  amount  of  said  award.] 

2.  TJ-pon  an  Award  made  hy  Virtue  of  a  Judge's  Order  in  a  Cause. 

For  that  differences  having  arisen  and  being  depending  between  the  plain- 
tiff and  the  defendant  ["of  and  concerning  divers  sums  of  money  claimed  by 
the  said  plaintiff  to  be  due  to -him  from  the  said  defendant  and  otherwise,"  (/))] 
the  plaintiff  commenced  an  action  in  her  majesty's  court  of  queen's  bench,  [or 
"  common  pleas,''  or  "  exchequer  of  pleas,"]  at  Westminster,  against  the  defend- 
ant ["  for  the  recovery  from  him  of  the  said  sums  of  money  so  claimed  to  be 
due  to  the  plaintiff  as  aforesaid,"]  which  said  action,  at  the  time  of  making  the 
order  hereinafter  mentioned,  was  depending  and  undetermined  ;  and  there- 
upon, by  an  order  of  the  Honorable  Mr.  Justice ,  one  of  the  justices  of  the 

said  court  of  "  queen's  bench,"  made  in  the  said  action,  it  was  amongst  other 
things  ordered,  with  the  consent  of  the  attorneys  on  both  sides  in  the  said 
cause  [set  out  the  material, parts  of  the  order^,  that  all  matters  in  difference 
between  the  said  parties  thereto  should  be  referred  to  the  award,  order,  arbi- 
trament, final  end,  and  determination  of  E.  F.,  Esq.,  so  that  he  should  make 
and  publish  his  award  in  writing  of  and  concerning  the  matters  aforesaid, 
ready  to  be  delivered  to  the  said  parties,  or  either  of  them  requiring  the  same, 

on  or  before  the  — —  day  of ,  a.  d. ;  and  that  the  costs  of  the  said 

action  should  abide  the  event  of  the  said  award  to  be  made  and  published  as 
aforesaid  ;  and  that  the  costs  of  the  said  reference  should  be  in  the  discretion 
of  the  said  arbitrator  ;  and  that  the  said  parties  should  respectively  in  all 
things  duly  abide  by  and  perform  the  said  award  as  therein  directed.  [Pro- 
ceed, statin  ff  the  award,  S^c.  as  in  the  last  form  from  the  asterisk.^ 

3.  For  the  Breach  of  the  Provisions  of  an  Award,  which  ordered 

Defendant  not  to  pirate  Plaintiff'' s  Inventions. 

Stewart  v.  Nicholson,  3  Bing.  N.  C.  113. 

[3(3!.    Upon  an  Award  made  under  an  Arbitration  in  Conformity  with 

Conditions  of  Sale. 
Boss  V.  Helsham,  L.  E.  2  Ex.  72.] 

4.    On  an  Award  made  under  a  Rule  of  Court. 

Gisborne  v.  Hart,  5  M.  &  W.  50  ;  Hawkins  v.  Benton,  8  Q.  B.  479  ;  [Sut- 

cliffe  V.  Brooke,  3  D.  &  L.  302  ;  Dresser  v.  Stansfleld,  14  M.  &  W.  822 ; 

(p)  Ante,  62,  note  (e). 
VOL.  II.  5 
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Harrison  v.  Creswick,  13  C.  B.  399  ;  Armitage  v.  Coates,  4  Ex.  641  ;  Hat- 
ton  V.  Royle,  3  H.  &  N.  500  ;  Lievesley  v.  Gilmore,  L.  R.  1  C.  P.  570.] 

6.    On  an  Award  for  the  Costs,  ^c.  where  the  Arbitrator  decided  in 
Favor  of  the  Defendant. 

Duckworth  v.  Harrison,  4  M.  &  W.  432.  See  Rich  v.  Unwin,  6  Ex.  908  ; 
[Law  V.  Blackbarrow,  14  C.  B.  77  ;  Holdsworth  v.  Barsham,  31  L.  J.  Q.  B. 
145.] 

6.  Indebitatus  Count  on  an  Award,  (g) 

Commencement  as  ante,  33,  Form  1.]  For  money  payable  by  the  defend- 
ant to  the  plaintiff  upon  and  by  virtue  of  an  award  made  by  one  E.  F.  on  a 
submission  made  by  the  plaintiff  and  defendant  to  the  award  of  the  said  E.  F. 
concerning  certain  matters  in  difference  depending  between  them,  and  upon 
which  reference  the  said  E.  F.  awarded  that  the  defendant  should  pay  to  the 

plaintiff  the  sum  of  £ ,  at  a  day  now  past  [if  there  be  any  doubl  about  the 

regularity  of  the  award,  insert  counts  on  the  original  cause  of  action ;  and  on 
accounts  stated,  as  ante,  p.  34.  Sut  the  award  itself  is  no  evidence  under  the 
count  on  an  account  stated.    Bates  v.  Townley,  2  Ex.  152.] 

[Like  counts.  Sim  v.  Edmands,  15  C.  B.  240  ;  Everest  v.  Ritchie,  7  H.  &  N. 
698.] 

7.  Indebitatus  Count  on  an  Umpirage. 

For  money  payable  by  the  defendant  to  the  plaintiff,  upon  and  by  virtue  of 
an  umpirage  made  by  one  E.  F.  by  virtue  of  a  submission  made  by  the  plain- 
tiff and  defendant  to  the  award,  order,  and  determination  of  G.  H.  and  I.  K. 
concerning  certain  matters  in  difference  then  depending  between  the  plaintiff 
and  defendant,  and  thereby  empowering  the  said  G.  H.  and  I.  K.,  in  case  they 
should  not  agree  in  making  such  award,  to  appoint  a  third  person  to  deter- 
mine finally  the  said  matters  in  difference ;  and  whereupon  the  said  G.  H.  and 
I.  K.,  having  taken  upon  themselves  the  burden  of  the  said  arbitration,  and 
not  agreeing  in  making  the  said  award,  by  virtue  of  the  aforesaid  power,  ap- 
pointed the  said  E.  F.  as  an  umpire  (r)  to  award  and  finally  determine  the 
said  matters  in  difference  between  the  plaintiff  and  defendant,  upon  whiqh  said 
reference  the  said  E.  F.,  having  taken  upon  himself  the  burden  of  the  said 
umpirage,  awarded  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of 
£■ ,  at  a  day  now  past ;  and  for  [S^c. ;  conclude  as  in  the  last  forni^. 

[  Count  on  a  reference  to  a  single  arbitrator.  Roberts  v.  Eberhardt,  3  C.  B. 
N.  S.  482 ;  Smith  v.  Trowsdale,  3  El.  &  Bl.  83 ;  Hatton  v.  Royle,  3  H.  &  N. 
500.  On  a  reference  to  three  arbitrators.  Duckworth  v.  Harrison,  4  M.  &  W. 
432.  On  a  reference  by  agreement  to  two  arbitrators  and  a  third  appointed  by 
them.  Bates  v.  Townley,  1  Ex.  572  ;  Wade  v.  Dowling,  4  El.  &  Bl.  44 ; 
Williams  v.  Wilson,  9  Ex.  90.  Against  executors.  Dowse  v.  Coxe,  3  Bing. 
20 ;  Riddle  v.  Sutton,  5  Bing.  200  ;  Williams  v.  Wilson,  9  Ex.  90.] 

See  Observation,  ante,  63.  must  be  appointed,  see  Lord  v.  Lord,  5  El. 

As  to  the  mode  in  which  an  nmpire     &  Bl.  404 ;  and  see  ante,  64,  note  (k). 


(?) 
(r) 
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BAIL   BOND.  («) 

Obs.  —  An  action  on  a  bail  bond  occurs  so  seldom  that  it  has  been  thought  sufficient 
to  refer  to  the  last  edition  of  this  work,  where  a  form  ia  given  which  may  be 
easily  adapted  to  the  present  rules  of  pleading  and  practice.  See,  also, 
Chitty's  Forms.  See  a  form  of  declaration  where  a  judge  had  made  an  order 
for  a  capias,  Barnes  v.  Keane,  15  Q.  B.  75  ;  also  a  form  on  a  bond  given  by  the 
defendant,  a  trader,  and  two  sureties,  under  1  &  2  Vict.  c.  110,  s.  8,  to  pay 
the  debt  and  costs  in  an  action,  or  to  render,  Hinton  v.  Acraman,  2  C.  B. 
367. 


BAILEES. 


Obs.  —  There  are  several  descriptions  of  bailment  which  have  been  arranged  by  Sir 
William  Jones  in  his  treatise  on  bailments,  under  five  heads,  viz. : 

1.  Depositum,  which  is  a  naked  bailment,  without  reward,  of  goods  to  be  kept 
for  the  bailee; 

2.  Mandatum,  or  commission,  when  the  mandatory  undertakes,  without  recom- 
pense, to  do  some  act  about  the  thing  bailed  or  simply  to  carry  it ; 

3.  Coramodatum,  or  loan  for  use,  when  goods  are  bailed,  without  pay,  to  be  used 
for  a  certain  time  by  the  bailee ; 

4.  Pignori  acceptum,  when  a  thing  is  bailed  by  a  debtor  to  his  creditor,  in 
pledge,  or  as  a  security  for  his  debt ; 

5.  Locatum,  or  hiring,  which  is  always  for  a  reward;  and  this  bailment  is  either, 
1 .  Locatio  operis  faciendi,  when  work  'and  labor,  or  care  and  pains  are  to  be 
performed  or  bestowed  on  the  goods  delivered;  and,  under  this  head,  may  be 
considered  the  duties  of  innkeepers  and  warehousemen,  with  respect  to  goods 
intrusted  to  their  care;  2.  Locatio  rei,  by  which  the  hirer  gains  the  tempo- 
rary use  of  the  thing  ;  S.  Locatio  operis  mercium  vehendarum ;  where  goods 
are  delivered  to  a  public  carrier  or  private  person  to  be  carried.  See  Jones 
on  Bailments,  35,  36 ;  Coggs  v.  Bernard,  2  Lord  Raym.  912  ;  [1  Chitty  Contr, 
(11th  Am.  ed.)  661  et  seq./]   Chitty  &  Temp,  on  Carriers. 

In  general  it  is  optional  on  the  part  of  the  plaintiff  to  declare  against  a 
bailee  in  form  ex  contractu,  for  the  breach  of  the  express  contract  entered 
into  by  him,  or  the  promise  implied  from  the  act  of  bailment;  or  in  tort  for 
the  breach  of  the  duty  which  is  by  law  impliedly  cast  on  the  bailee ;  but  it 
seems  that  in  whatever  shape  he  may  frame  his  declaration  the  action  is  still 
one  of  contract,  wherever  the  liability  of  the  defendant  in  fact  arises  out  of 
a  contract.  Legge  «.  Tucker,  1  H.  &  N.  500  ;  [1  Chitty  PI.  114,  150.]  See 
the  forms  following  these  observations,  also  the  titles  "  Carriers,"  "  Farriers," 
"  Hire  of  Goods,"  and  the  forms  in  tort  against  Bailees.  As  to  criminal  pro- 
ceedings against  Bailees,  see  20  &21  Vict.  c.  54,  s.  4. 

1.  Against  a  Bailee  for  Reward  (viz.  a  Watchmaker^,  for  not  using 
due  care  in  repairing  the  Croods  ;  for  not  taking  care  of  them  ;  and 
for  not  returning  them  on  request  (in  one  county. 

For  t6at  the  plaintiff,  at  the  request  of  the  defendant,  retained  and  em- 
ployed the  defendant  and  delivered  to  him  a  certain  watch  of  the  plaintiff,  to 

(s)  See  the  law  and  practice ;  Chit.  Arch.  Dowl.  34.    As  to  the  extent  of  liability  of 

753  ;  Pr.  K.  H.  T.  1853,  r.  82  et  seq.      The  bail,  see  Jonas  v.  Tepper,  28  L.  J.  Q.  B.  85; 

plaintifF  suing  as  assignee  must  necessarily  Pr.  R.  Hill.  T.  1853,  r.  109,  post,  Appendix, 

set  out  the  condition,  to  show  his  title  under  Common  ball  having  made  default,  and  then 

the  statute  4  &  5  Ann.  c.  16,  s.  20,  which  rendered  their  principal,  are  liable  to  an  ac- 

enables  him  to  sue.     Where  the  sheriff  sue-s,  tioil  on  the  bond  for  debt  and  costs,  unless 

which  he  may  now  do  in  any  court,  Pr.  R.  proceedings  are  stayed  by  a  judge's  order; 

H.  T.  1853,  r.  83,  he  may  declare  as  on  a  and  if  the  judge's  order  is  not  taken  advaii- 

common  money  bond.     In  an  action  on  a  tage  of  until  judgment  is  signed,  the  hail 

bail  bond,  the'  debt  and  costs  need  not  be  can  have  no  relief.    JaUicks  v.  Costar,  28  I, 

indorsed  on  the  writ.     Smart  v.  Lovick,  3  J.  Ex.  209. 
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be  repaired  by  the  defendant  in  the  way  of  his  said  trade  or  business  of  a 
watchmaker,  for  reward  to  the  said  defendant  upon  certain  terms  agreed  upon 
between  the  plaintiff  and  defendant,  that  is  to  say,  that  the  defendant  should 
use  due  care,  diligence,  and  skill  in  repairing  the  said  watch,  and  take  due  and 
proper  care  thereof  whilst  the  same  should  be  in  his  the  said  defendant's  pos- 
session for  the  purpose  aforesaid,  and  redeliver  the  same  to  the  plaintiff  on 
request ;  yet  the  defendant  did  not  use  due  care,  diligence,  or  skill  in  repair- 
ing the  said  watch,  [but  performed  certain  work  under  color  of  repairing  the 
said  watch  in  so  careless,  unworkmanlike,  and  unskilful  a  manner,  that  no 
benefit  was  derived  therefrom  by  the  plaintiff  in  that  behalf,  and  the  said 
watch  was  not  improved,]  and  did  not  take  due  and  proper  care  (t)  of  the  said 
watch  whilst  the  same  was  in  his  possession  for  the  purpose  aforesaid,  and  in 
consequence  of  the  carelessness,  negligence,  and  improper  conduct  of  the  said 
defendant  the  said  watch  became  and  was  broken,  injured,  and  deteriorated  in 
value.  And  although  the  plaintiff  requested  the  defendant  to  redeliver  the 
said  watch  to  him  the  plaintiff,  and  a  reasonable  time  for  the  defendant  so 
doing  hath  long  elapsed,  yet  the  defendant  neglected  and  refused  so  to  do, 
whereby  the  plaintiff  was  deprived  of  the  use  and  value  thereof.     And  the 

plaintiff  claims  £ .    [-4  count  may  be  added  for  the  conversion  of  the  watch  ; 

or  for  the  detention  of  it,  if  the  plaintiff  seeh  to  recover  the  watch  itself] 

2.  Against  a  Bleacher  for  not  lleaching  Cloths  properly,  and  for 

injuring  them. 
See  the  form  in  the  last  edition  of  this  work,  which  may  be  adapted  to  the 
present  system  of  pleading. 

3.  Against  a  Pawnbroker  for  losing  a  Pledge,  (u) 

For  that  the  plaintiff,  at  the  defendant's  request,  pawned  with  and  delivered 
to  the  defendant,  as  and  being  a  pawnbroker,  goods  of  the  plaintiff  [that  is  to 
say,  a  gold  watch],  as  and  by  way  of  pledge  to  the  defendant  for  money  ad- 
vanced thereon  by  the  defendant  to  the  plaintiff,  and  upon  the  terms  that  the 
defendant  should  take  due  and  proper  care  of  the  said  goods  until  the  same 
should  have  been  redeemed  by  the  plaintiff  and  redelivered  to  him  or  sqld  by 
the  defendant  according  to  the  statutes  relating  to  pawnbrokers.  Yet  the 
defendant,  whilst  he  had  the  custody  of  the  said  goods  as  such  pawnbroker, 
and  before  the  time  had  expired  for  redeeming  the  same,  negligently  lost  the 
said  goods  \^or  "  damaged  and  spoiled  the  said  goods."] 

[t)  In  all  cases  of  bailment  the  duty  of  nard,  2  Ld.  Raym.  917 ;  or  accidental  fire, 
the  bailee  may  be  alleged  in  the  declaration  Rex  v.  Cording,  1  N.  &  M.  35  ;  [1  Chitty 
to  be  "safely  and  securely"  to  keep  the  Contr.  (II  Am.  ed.)  669,  670.]  A  pawn- 
goods.  Ross  V.  Hill,  2  C.  B.  877.  [See  1  broker  is  not  excused  from  liability  though 
Chitty  Contr.  (11th  Am.  ed.)  672,  673,  and  his  premises  are  burglariously  entered  into 
notes.]  and   the  goods   stolen,   if    he   has   left   his 

(m)  See  per  Parke  B.  Cheeseman  v.  premises  in  a  very  insecure  state,  and  with- 
Exall,  6  Ex.  341-344.  The  pawnee  in  out  protection  at  night.  See  Shackell  v. 
this  case  is  liable  for  ordinary  neglect,  and  West,  8  W.  R.  22,  Q.  B.  The  statutes,  re- 
fer a  loss  arising  from  anything  except  un-  latiug  to  pawnbrokers  are  30  Geo.  2,  c.  24 ; 
avoidable  force  ;  Jones,  5-79 ;  Coggs  v.  Ber-  and  39  &  40  Geo.  3,  c.  99. 
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[4.  Against  a  Bailee  for  not  redelivering  G-oods  hailed. 

That  in  consideration  that  the  plaintiff  delivered  to  the  defendant  cer- 
tain goods  to  be  safely  kept  and  taken  care  of  by  the  defendant,  and  to  be 
redelivered  by  the  defendant  to  the  plaintiff  on  request,  for  reward  to  the 
defendant,  the  defendant  promised  the  plaintiff  to  safely  keep  and  take  care 
of  the  said  goods  and  to  redeliver  the  same  to  the  plaintiff  on  request ;  and 
afterwards  the  plaintiff  requested  the  defendant  to  redeliver  to  him  the  said 
goods,  and  a  reasonable  time  for  the  redelivery  thereof  elapsed  after  such 
request,  yet  the  defendant  did  not  redeliver  the  said  goods  to  the  plaintiff, 
whereby  [the  plaintiff  was  prevented  from  letting  the  said  goods  to  hire  to 
G.  H.,  and]  the  same  are  lost  to  the  plaintiff. 

Like  counts.  Moss  v.  Smith,  1  M.  &  G.  228 ;  Crossfield  v.  Inch,  8  Ex. 
159  ;  Corbett  v.  Packington,  6  B.  &  C.  268  ;  Van  Toll  v.  South  Eastern 
Eailway  Co.  12  C.  B.  N.  S.  75. 

Count  on  a  bailment  of  a  ship  for  not  redelivering  it  according  to  the  con- 
tract. European  &  Australian  Royal  Mail  Co.  v.  Royal  Mail  Steam  Packet 
Co.  30  L.  J.  C.  P.  247. 

Against  a  bailee  for  not  redelivering  goods  pledged  with  him  as  security  for 
advances  of  money.     Stanton  v.  Collier,  3  El.  &  Bl.  274.] 

5.  Against  a  Bailee  of  a  Horse,  for  not  training,  feeding,  and 
returning  same,  according  to  Terms  specially  agreed  upon. 

For  that  it  was  agreed  by  and  between  the  plaintiff  and  defendant  that  the 
defendant  should  have  the  use  of  a  horse  of  the  plaintiff  for  a  period  which 
has  now  elapsed,  and  take  care  of  and  properly  feed  and  keep  the  said  horse 
during  that  time,  and  train  the  same  for  the  plaintiff,  for  reward  to  be  paid  by 
the  plaintiff  to  the  defendant,  and  return  the  horse  to  the  plaintiff  at  the  ex- 
piration of  the  said  time,  and  the  defendant  received  the  said  horse  from  the 
plaintiff,  and  had  the  possession  and  use  thereof  for  the  purpose  and  on  the 
terms  aforesaid,  and  for  the  period  of  time  aforesaid,  [here  aver  performance 
.of  all  conditions  precedent,  as  ante,  39,  between  the**]  yet  the  defendant  did 
not  during  that  time  take  care  of  the  said  horse,  or  train  or  properly  feed  the 
same ;  but  the  defendant  so  improperly  fed  and  kept  the  said  horse  (hat  the 
same  became  out  of  condition,  and  the  defendant  took  so  little  care  thereof , 
that  the  same  was  through  the  neglect  of  the  defendant  injured,  and  the 
defendant  hath  not  yet  returned  the  same  to  the  plaintiff.  And  the  plaintiff 
claims  £ . 

6.  Q-eneral  Count  against  a  Bailee  for  not  taking  care  of  Q-oods,  and 

for  losing  same. 
For  that  the  plaintiff,  at  the  defendant's  request,  delivered  to  the  defendant, 
and  the  defendant  had  the  care  and  custody  of  goods  of  the  plaintiff,  that  is  to 
say,  ["  household  furniture,"]  upon  the  terms  that  the  defendant  should  take 
due  and  proper  care  thereof  whilst  they  were  in  his  custody ;  yet  the  defend- 
ant, whilst  he  had  the  care  and  custody  of  the  said  gpods,  took  so  little  and 
such  bad  care  the'reof  that  the  same  became  damaged  and  injured  and  lost  to 
the  plaintiff.     And  the  plaintiff  claims  £ . 
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BANKERS. 
1.  By  a  Customer  against  Ms  Bankers  for  not  paying  the  Customer's 

Check,  (x) 

[That  the  defendant  was  a  banker,  and  carried  on  the  business  of  a  banker 
at  a  banking-house  in ;  and  thereupon  the  plaintiff  retained  and  em- 
ployed the  defendant  as  his  banker,  and  the  defendant  accepted  the  said 
retainer  and  employment,  upon  the  terms  (amongst  other  things)  that  the 
defendant  would  from  time  to  time,  out  of  any  moneys  of  the  plaintiff  in  his 
hands  applicable  to  that  purpose,  pay  on  presentment  any  check  which  might 
be  drawn  by  the  plaintiff  upon  the  defendant,  and  duly  presented  at  the  said 
banking-house  of  the  defendant  on  payment  by  any  person  lawfully  entitled 
to  receive  the  amount  of  such  check,  not' exceeding  the  amount  of  the  moneys 
of  the  plaintiff  in  the  hands  of  the  defendant  applicable  to  the  payment 
thereof  at  the  time  of  the  presentment  thereof;  and  thereafterwards  the  plain- 
tiff drew  a  check  directed  to  the  defendant,  and  thereby  required  the  defendant 

to  pay  to  G.  H.  or  bearer  $ ,  and  delivered  the  said  check  to  the  said 

G.  H.  [in  payment  of  a  debt  due  to  the  said  G.  H.  from  the  plaintiff],  and  the 
said  G.  H.,  being  the  lawful  holder  of  the  said  check  and  entitled  to  receive 
the  amount  thereof,  duly  presented  the  said  check  at  the  said  banking-house 
of  the  defendant  for  payment,  and  all  conditions  were  fulfilled  and  all  things 
happened  and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to  have  the 
said  check  paid  by  the  defendant  when  so  presented  as  aforesaid  ;  yet  the 
defendant  did  not  pay  the  said  check  when  so  presented  as  aforesaid,  whereby 
the  plaintiff  was  injured  in  his  credit  and  reputation,  [and  the  said  G.  H. 
refused  to  deal  with  the  plaintiff,  and  deliver  goods  to  the  plaintiff  on  credit 
as  he  otherwise  would  have  done.] 

Against  a  hanker  for  not  presenting  within  a  reasonable  time  a  check  on  a 
third  party  paid  in  hy  a  customer.     Hare  v.  Harty,  10  C.  B.  N.  S.  65. 

Against  a  hanker  for  not  complying  with  instructions  as  to  the  disposal  of 
money  deposited  with  him.     Clerk  v.  Laurie,  1  H.  &  N.  452.] 

2.  Against  Bankers  hy  the  Bearer  of  a  Bank-note  issued  hy  them. 

Post,  tit.  "  Promissory  Note.'' 

(a;)  See  a  form  for  not  honoring  the  plain-  tomer  who  pays  money  into  the  bank,  is  the 

tiff's  acceptance  made  payable  at  his  bank-  ordinary  relation  of  debtor  and  creditor  with 

er's,  Rolin  v.  Steward,  14  C.  B.  595 ;  also  a  a  superadded  obligation  arising  out  of  the 

form  in  tort  for  not  paying  a  check,  Tas-  custom  of  bankers  to  honor  the  customer's 

sell  V.  Cooper,  9  C.  B.  510 ;  and  other  forms,  checks.     See  Pott  v.  Clegg,  16  M.  &  W.  321, 

post,  "  Tort."     [Liability  of  banker  to  re-  328 ;  Hill  v.  Foley,  2  H.  L.  C9,s.  28 ;  Ex  parte 

fund  money  paid  for  unused  circular  notes.  Waring,  36  L.  J.  C.  151.     Where  the  usual 

The  Conflans  Stone  Quarry  Co.  v.  Parker,  dealing  of  a  banker  was  to  credit  a  customer 

L.  R.  3  C.  P.  1.]   Bankers  may  be  sned  either  in  his  book  against  bills,  &c.  paid  in,  and  to 

in  contract  for  the  breach  of  their  express  or  honor  the  checks  of  the  customer,  he  was 

implied  contract,  or  in  tort  for  the  breach  of  held  liable  for  refusing  to  pay  a  check  with- 

duty,  which  results  from  their  employment ;  out  having  given  notice  that  he  discontin- 

but  in  whichever  form    the    declaration   is  ued  such   dealing.     Cumming  v.  Shand,  5 

framed,  the  action  is  one  of  contract.    The  H.  &  N.  95.    A  banker,  paying  a  forged  or 

jury  may  give  more  than  nominal  damages,  altered  check;  cannot  charge  the  customer 

though  no  special  damage  be  proved.     Mar-  with  the  amount.     HuU  v.  l<*uller,  5  B.  &  C. 

zetti  V.  Williams,  1  B.  &  Ad.  415  ;  Rolin  v.  750.   A  banker  having  paid  a  check  in  ignor- 

Steward,  14  C.  B.  595.    As  to  the  payment  ance  that  he  then  had  ng  assets  of  the  cus- 

of  crossed  checks,  see  21  &  22  Vict.  c.  79 ;  tomer,  cannot  recover  back  the  amount  from 

Simmons  v.  Taylor,  2  C.  B.  N.   S.  528,  de-  the  payee.     Chambers  v.  Miller,  13  C.  B.  N. 

cided  before  that  statute,  and  not  now  law.  S.  125.] 
[The  relation  between  a  banker  and  his  cus- 
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BILLS   OF  EXCHANGE. 

Obs.  —  Pleadings  in  actions  on  bills  of  exchange  and  promissory  notes  are  not  of 
such  frequent  occurrence  as  they  formerly  were ;  the  remedies  upon  these  in- 
struments having  been  "reatly  facilitated  by  the  prevention  of  frivolous  or  fic- 
titious defences  by  "  The  Summary  Procedure  on  Bills  of  Exchange  Act, 
1855,"  18  &  19  Vict.  c.  67.  But  still  in  all  cases  where  there  is  aprimd  facie 
defence  to  the  action,  or  where  there  are  counts  applicable  to  the  original  con- 
sideration for  the  bill  or  note  (R.  H.  T.  1858),  there  should  be  pleadings  as  in 
ordinary  actions. 

An  action  under  the  act  can  only  be  brought  by  a  bond  fide  holder  ;  and  it  has 
been  made  a  question  whether  an  executor  of  a  party  to  a  bill  can  sue  or  be 
sued  under  this  act.  Leigh  o.  Baker,  2  C.  B.  N.  S.  367;  In  re  Skiggs,  28  L. 
J.  Chanc.  433.  The  action  must  be  commenced  witliin  six  months  after  the 
bill  or  note  became  due  and  payable;  s.  1 ;  Leigh  v.  Baker,  2  C.  B.  N.  S.  367; 
and  an  action  cannot  be  maintained  under  this  act  upon  a  bill  or  note  payable 
on  demand,  after  the  lapse  of  six  months  from  its  date,  a  promissory  note 
payable  on  demand  being  due  immediately  upon  the  day  of  its  date.  Norton 
V.  Elian,  2  M.  &  W.  461  ;  Thorpe  u.  Coombe,  R.  &  M.  388;  Waters  v.  Earl 
of  Thanet,  2  Q.  B.  757-769.  The  plaintiff  may  proceed  under  this  act,  or 
by  the  ordinary  action;  but  he  can  only  adopt  the  former  course  if  the  plain- 
tiff is  within  the  jurisdiction.  No  other  claim  but  that.on  the  bill,  and  the 
original  consideration  for  ihe  bill,  can  be  included  in  the  writ.  R.  H.  T. 
1858,  see  R.  M.  T.  1858. 

An  action  under  the  act  must  be  commenced  by  writ  of  summons  in  the  form 
given  in  the  schedule  to  the  act,  with  the  various  indorsements  and  notices 
specified  in  that  form,  seepost,  75.  Robinson  i;.  Cotterell,  11  Ex.  476;  Hall  v. 
Coates,  lb.  Reg.  Gen.  M.  T.  1855.  As  to  what  amendments  may  be  made 
in  the  indorsements  without  vitiating  the  service  of  the  writ,  see  Knight  v. 
Pocock,  17  G.B.  177. 

The  holder  of  any  bill  or  note  may  issue  one  writ  against  all  or  any  number 
of  the  parties  to  such  bill  or  note ;  and  such  writ  shall  be  the  commencement 
of  an  action  or  actions  against  the  parties  named  respectively,  and  all  sub- 
sequent proceedings  against  such  respective  parties  shall  be  in  like  man- 
ner, so  far  as  may  be,  as  if  separate  writs  had  been  issued  (s.  6),  so  that  if 
leave  be  given  to  appear  and  defend,  the  pleadings  must  be  against  each 
defendant  separately.     [1  Chitty  PI.  50,  note  (6).] 

The  service  of  the  writ  must  be  personal  (s.  1),  unless  dispensed  with  under 
s.  17  of  the  C.  L.  P.  Act,  1852. 

The  defendant  may,  within  twelve  days  from  the  service  of  the  writ,  apply  to 
a  judge  at  chambers  (whose  decision  may  be  reviewed  by  the  court.  Pollock 
0.  Turnock,  1  H.  &  N.  741),  for  leave  to  appear  and  defend.  S.  2.  Upon 
payment  into  court  of  the  sum  indorsed  upon  the- writ,  or  upon  affidavits  sat- 
isfactory to  the  judge  disclosing  a  legal  or  equitable  defence,  or  such  facts  as 
would  make  it  incumbent  on  the  holder  to  prove  consideration,  or  such  other 
facts  as  the  judge  may  deem  sufficient,  the  judge  shall  grant  such  leave  to  ap- 
pear and  defend.  S.  2.  This  application  is  made  ex  parte  ;  but  the  judge  may 
grant  only  a  rule  nisi.     2  Chit.  Arch.  1059. 

Sunday  is  not  included  in  days  for  appearance,  if  it  is  the  last  day,  as  R.  1 74, 
H.  T.  1853,  applies.  Lewis  v.  Calor,  1  F.  &  F.  306.  Leave  will  be  given  to 
appear  and  defend,  although  the  defence  disclosed  be  strictly  technical,  or 
even  doubtful.  Matthews  o.  Marsland,  27  L.  J.  Ex.  148.  The  affidavit 
need  not  show  a  defence  with  the  same  certainty  as  is  required  in  a  plea.  It 
is  sufficient  to  disclose  reasonable  and  plausible  grounds  for  supposing 
there  is  a  defence.  Clay  v.  Turley,  27  L.  J.  Ex.  2.  This  order  to  appear 
and  defend  will  be  set  aside  if  obtained  fraudulently.  Pollock  v.  Turnock,  1 
H.  &  N.  741.  The  plaintiff  may  sign  judgment  if  the  defendant  has  not  ap- 
peared, upon  filing  an  affidavit  of  personal  service  of  the  writ,  or  an  order 
to  proceed  under  s.  17  of  the  C.  L.  P.  Act,  1852.  The  judgment  maybe  set 
aside,  or  execution  stayed  or  set  aside,  or  leave  may  be  given  to  appear  and 
defend  after  judgment  upon  term.  S.  3.  The  judgment  may  besigned  for 
any  sum  not  exceeding  that  indorsed  on  the  writ,  together  with  interest,  if 
any,  at  the  rate  specified,  to  the  date  of  the  judgment,  and  a  sum  for  costs 
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Obs.  fixed  by  the  masters;  see  R.  G.  M.  T.  1855;  unless  the  plaintiff  claim  more 
than  such  fixed  costs,  in  which  case  the  costs  are  to  be  taxed  in  the  usual 
way.  S.  1.  Error  does  not  lie  upon  the  jud™ent  (s.  1),  and  execution 
thereon  may  be  issued  forthwith.  S.  1.  The  plaintiff  may  be  ordered  to  de- 
posit the  bill,  and  give  security  for  costs.  S.  4.  The  expenses  incurred  in  not- 
ing for  non-payment  or  non-acceptance,  or  othei-wise  by  reason  of  the  dis- 
honor of  the  bill  or  note,  may  be  recovered  under  the  act  in  the  same  way  as 
the  amount  of  the  bill  or  note.  S.  5.  The  C.  L.  P.  Acts,  1852  and  1854,  and 
all  rules  made  pursuant  thereto,  shall  extend  so  far  as  applicable  to  proceed- 
ing under  the  act,  s.  7  ;  and  see  Leigh  v.  Baker,  2  C.  B.  N.  S.  3S7 ;  Knight 
!).  Pocock,  17  C.  B.  177.  A  writ  which  has  been  sued  out  under  the  act  in  a 
case  not  within  the  act  may  be  amended  under  s.  222  of  the  C.  L.  P.  Act, 
1862,  to  make  it  a  good  writ  under  that  act.  Leigh  c.  Baker,  supra.  By  s.  8, 
the  act  applies  to  the  C.  P.  of  Lancaster  and  Durham,  and  by  s.  9  can  be  made 
applicable  to  the  county  courts,  which  has  been  done.  In  an  action  in  the 
county  court  under  this  act,  the  defendant  may  avail  himself  of  any  defence 
of  which  the  facts  admit,  and  is  not  confined  to  that  disclosed  on  the  affida- 
vit on  which  he  is  let  in  to  defend.  Saul  c.  Jones,  1  El.  &  El.  59.  As  to 
the  operation  of  the  City  of  London  Small  Debts  Act,  15  Vict.  c.  77,  on  bills 
for  less  than  20i.  see  Healey  v.  Jones,  27  L.  J.  Q.  B.  183. 

1.  Form  of  Writ  of  Summons. 

Victoria  by  the  grace  of  God  [^c] 

To  C.  D.,  (y)  of ,  in  the  county  of . 

We  warn  yo.u,  that  unless  within  twelve  days  after  the  service  of  this  writ 
on  you,  inclusive  of  the  day  of  such  service,  you  obtain  leave  from  one  of  the 
judges  of  the  courts  at  Westminster  to  appear,  and  do  within  that  time  appear 
in  our  court  of ,  in  an  action  at  the  suit  of  A.  B.,  the  said  A.  B.  may  pro- 
ceed to  judgment  and  execution.     Witness  \_^c.'\ 

Memorandum  to  he  subscribed  on  Writ. 
N.  B.    This  writ  is  to  be  served  within  six  calendar  months  from  the  date 
hereof,  or,  if  renewed,  from  the  date  of  such  renewal,  including  the  day  of  such 
date,  and  not  afterwards. 

Indorsement  to  he  made  on  the  Writ  before  service  thereof. 

This  writ  was  issued  by  E.  F.,  of ,  attorney  for  the  plaintiff  [or  "  this 

writ  was  issued  in  person  by  A.  B.,  who  resides  at"]  [mention  the  city,  town, 
or  parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of  the  hous»  of 
the  plaintiff's  residence^. 

Indorsement. 

The  plaintiff  claims  £ ,  principal  and  interest  [or  ''  £ ,  balance  of 

principal  and  interest "],  due  to  him  as  payee  [or  "  indorsee,"  S^c.']  of  a  bill  of 
exchange  or  promissory  note,  of  which  the  following  is  a  copy :  [Here  copy 
bill  of  exchange  or  promissory  note  and  all  indorsements  upon  it  (z).j  And 
also shillings  for  noting  [if  noting  has  been  paid'\  and for  costs,  (a) 

And  if  the  amount  thereof  be  paid  to  the  plaintiff  or  his  attorney  within 
four  (J)  days  from  the  service  hereof,  further  proceedings  will  be  stayed. 

(y)  The  writ  may  be  directed  to  all  or  (a)  This  claim  for  noting  and  costs  is  not 

any  of  the  parties  to  the  bill  or  note.   Ante,  in  the  form  prescribed  by  the  act,  but  wa.s 

Obs.  p.  71.  added  by  R.  M.  T.  1855, 

(z)  Maker's  name  omitted  may  be  amended  (h)  The  number  of  days  was  filled  up  by 

under  15  &  16  Vict,  c,  76,  s.  20,  on  payment  the  judges  by  R.  M.  T.  1855. 
of  costs  by  plaiutHf.     Knight  «.  Pocock,  17 
C.  B.  177. 
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Notice. 

Take  notice  that  if  the  defendant  do  not  obtain  leave  from  one  of  the  judges 
of  the  courts  within  twelve  days  after  having  been  served  with  this  writ,  inclu- 
sive of  the  day  of  such  service,  to  appear  thereto,  and  do  (c)  within  such  time 
cause  an  appearance  to  be  entered  for  him  in  the  court  out  of  which  this  writ 
issues,  the  plaintiff  will  be  at  liberty  at  any  time  after  the  expiration  of  such 
twelve  days  to  sign  final  judgment  for  any  sum  not  exceeding  the  sum  above 
claimed,  and  the  sum  of  £ for  costs,  and  issue  execution  for  the  same. 

Leave  to  appear  may  be  obtained  on  an  application  at  the  judge's  cham- 
bers, Serjeant's  Inn,  London,  supported  by  affidavit  showing  that  there  is  a 
defence  to  the  action  on  the  merits,  or  that  it  is  reasonable  that  the  defendant 
should  be  allowed  to  appear  in  the  action. 

Indorsement  to  he  made  on  the  Writ  after  Service  thereof. 
This  writ  was  served  by  X.  Y.  on  F.  M.  (the  defendant the  defend- 
ant's) (e)  on  Monday,  the day  of ,  18 — .  By  X.  Y. 


I.   IN  ORDINARY  CASES  — ON  INLAND  (tZ)  BILLS. 

1.  Drawer,  being  Payee,  v.  Acceptor,  (e) 
Oommencement,  ante,  5.]    For  that  the  plaintifl^  (/)  on  [4"c.],  (ff)  by  his  bill 
of  exchange,  (A)  now  overdue,  (i)  directed  to  the  defendant,  (k)  required  the 

(c)  Sic  in  Act. 

(d)  The  19  &  20  Vict.  v.  97,  b.  7,  provides 
that  a  bill  '6r  promissory  note  made  in  any 
part  of  Great  Britain  and  Ireland,  the  Isle  of 
Man,  Guernsey,  Jersey,  Aldevney,  and  Sark, 
and  adjacent  islands,  part  of  the  dominions 
of  her  majesty,  shall  be  deemed  to  be  an 
inland  bill,  but  does  not  alter  or  affect  the 
stamp  duty,  if  any,  which,  but  for  that  act, 
would  be  payable  iu  respect  thereof. 

(e)  It  wiU  be  observed  that  in  this  form 
no  presentment  to  the  acceptor  (the  defend- 
ant) or  demand  of  payment  is  stated.  The 
reason  is,  that  he  is  liable,  although  no  pre- 
sentment or  demand  has  been  made.  See 
Turner  v.  Haydon,  4  B.  &  C.  1.  So,  also,  no 
proof  of  presentment  is  requisite  where  a 
person,  not  a  party  to  the  bill,  guaranties 
the  payment  by  the  acceptor.  Hitchcock  v. 
Humfrey,  5  M.  &  G.  557  ;  Walton  v.  Mas- 
catl,  13  M.  &  "W.  452  ;  Bailey  v.  Porter,  14 
M.  &  W.  44. 

(/)  May  state  that  plaintiff  drew,  though 
he  "drew  by  agent.  Heys  v.  Heseltine,  2 
Camp.  604.  Where  defendant  drew  a  bill 
in  the  name  of  A.  &  Co.  held,  that  to  make 
him  liable  on  the  bill,  proof  of  want  of  au- 
thority from  A.  &  Co.  was  requisite.  Wil- 
son V.  Barthrupp,  2  M.  &  W.  863  ;  and  see 
Thomas  v.  Hewes,  2  Cr.  &  M.  530,  note. 

(g)  This  form  does  not  allege  that  the  bill 
bears  date  on  the  day  named ;  if,  therefore, 
the  bill,  when  produced  at  the  trial,  do  not 
bear  date  on  the  day  named  in  the  declaration, 
there  will  be  no  variance  under  the  above 
allegation.     Smith  v.  Lord,  2  D.  &  L.  759. 


If  necessary,  the  judge  would  amend  the  date 
stated.    Bentzing  v.  Scott,  4  C.  &  P.  24.     As 

to  the  effect  of  the  words  "  due  the day 

of ,"  written  upon  a  bill,  they  may  ex- 
plain the  date,  bnt  do  not  qualify  the  accept- 
ance when  written  by  the  acceptor.  Pitch  v. 
Jones,  24  L.  J.  Q.  B.  293  ;  Fanshaw  v.  Peet, 
2  H.  &  N.  57 ;  26  L.  J.  Ex.  302. 

(A)  If  the  instrument  be  in  so  ambiguous 
a  form  that  it  cannot  with  confidence  be  con- 
sidered a  bill  or  note,  the  judge,  at  the  trial, 
will  amend  the  declaration  by  allowing  it  to 
be  treated  as  a  note  if  necessary.  Armfield 
V.  Allport,  27  L.  J.  Ex.  42  ;  Mo'illiet  v.  Pow- 
ell, 6  C.  &  P.  233  ;  Worley  v.  Harrison,  3  Ad. 
&  E.  669 ;  Hay  v.  Fisher,  2  M.  &  W.  779. 
Distinction,  &c.  Shelton  v.  James,  1  Car.  & 
K.  136  ;  S.  C.  5  Q.  B.  199.  In  some  cases 
the  instrument  may  be  declared  upon  either 
as  a  biU  or  note.  Forbes  v.  Marshall,  11  Ex. 
166 ;  Beeman  v.  Duck,  11  M.  &  W.  251.  As 
to  when  instrument  a  bill  or  note,  see  Corrie 
V.  Stirling,  6  El.  &  Bl.  333  ;  Lloyd  «.  Oliver. 
18  Q.  B.  471. 

(i)  It  is  not,  it  seems,  necessary,  to  avei 
that  the  bill  became  due  before  the  com- 
mencement of  the  suit.  Owen  v.  Waters,  2 
M.  &  W.  91  ;  Padwick  v.  Turner,  H  Q.  B. 
124;  Shepherd  v.  Shepherd,  1  C.  B.  847. 

{Ic)  If  the  bill  is  not  addressed  to  the  defend- 
ant, he  would  not  be  liable  as  acceptor,  even 
though  he  had  actually  accepted  the  bill ; 
Grav  !'.  Milner,  8  Taunt.  739 ;  Davis  v. 
Clarke,  6  Q.  B.  16  ;  PolhiU  v.  Walter,  3  B. 
&  Ad.  114;  but  if  addressed  to  him  with 
others,  and  he  individually  accept  it,  he  is 
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defendant  to  pay  to  the  plaintiff  [or  "  to  the  order  of  the  plaintiff"  (I)  one 
hundred  pounds,  (m)  two  months  [or  "  days,"  or  "  weeks  "]  (n)  after  date  [or 
"  after  sight "]  ;  and  the  defendant  accepted  the  said  bill,  (o)  but  did  not  pay 
the  same.  [If  it  be  thought  advisable,  add  a  count  on  the  consideration,  (^p) 
and  on  an  account  stated,  ante,  35,  Form  2,  and  conclude :]  And  the  plaintiff 
claims  £ . 

2.  Drawer,  not  being  Payee,  and  having  taken  up  the  Bill,  against 

Acceptor. 

Commencement,  ante,  5.]     For  that  the  plaintiff,  on  [4'c.],by  his  bill  of 
exchange,  now  overdue,  directed  to  the  defendant,  required  the  defendant  to 

pay  to  one  E.  F.  {q)  or  to  order  £ ,  two  months  after  date  [or  ''  after 

sight "]  ;  and  the  defendant  accepted  the  said  bill,  but  did  not  pay  the  same  {r), 


personally  liable;  Owen  v,  Van  Uster,  10  C. 

B.  318  ;  and  when  a  bill  is  addressed  to  the 
acceptor,  and  he  accept  it,  he  is  personally 
liable,  though  he  add  accepted  "  for  the  com- 
pany ; "  Mare  v.  Charles,  5  El.  &  Bl.  978  ; 
where  the  secretary  of  a  limited  company 
accepts  a  bill  on  behalf  of  the  company,  not 
describing  the  company  as  "limited,"  he  is 
personally  liable  for  the  amount  of  the  bill. 
See  Penrose  v.  Martyr,  El.,  Bl.  &  El.  499, 
and  form  of  declaration  there. 

(/)  It  need  not  be  alleged  that  the  plain- 
tiff made  no  order.  Erederick  v.  Cotton,  2 
Show.  8 ;  Eisher  v.  Pomfret,  Carth.  403 ; 
Smith  V.  M'Clnre,  5  Ea,st,  476.  Bill  "  pay 
to  my  order,"  allegation  "  pay  to  A.  or 
order,"  no  variance.  Bluett  v.  Middleton, 
1  B.  &  L.  376  ;  Beaman  v.  Duck,  11  M.  & 
W.  251. 

.  (m)  It  is  not  necessary  to  add  "for  value 
received,"  although  these  words  are  in  the 
bill ;  and  even  if  a  particular  consideration, 
as  "  value  received  in  lead,"  &c.  be  stated 
in  the  bill  and  declaration,  it  is  not  neces- 
sary to  prove  it  otherwise  than  bv  putting 
in  the  bill.     Eox  v.  Erith,  1  Car.  &  M.  502. 

(n)  Some  certain  fieriod  for  pajfment 
must  be  specified  in  a  bill,  or  the  bill  is  bad. 
Alexander  v.  Thomas,  20  L.  J.  Q.  B.  207. 

(o)  This  is  correct,  although  the  bill  be 
accepted  payable  at  a  particular  place,  if 
the  words  "and  not  otherwise  or  elsewhere  " 
be  not  also  added.  Blake  v.  Beaumont,  1 
Dowl.  N.  S.  698.  The  above  form  suffices, 
although  the  acceptance  preceded  the  draw- 
ing. Molloy  V.  Delves,  7  Bing.  428.  As  to 
liability  of  acceptor  who  accepts  a  blank 
bill,  Armfield  v.  Allport,  27  L.  J.  Ex.  42. 
As  to  pleading  specially  that  the  acceptance 
was  qualified,  see  Lyon  v.  "Wall,  2  M.  &  Sc. 
736.  It  is  not  necessary  to  aver  presentment 
to  the  acceptor.     Turner  v.  Haydon,  4  B.  & 

C.  1.  By  19  &  20  Vict.  c.  '97,  s.  6,  the  accept- 
ance of  inland  or  foreign  bills  must  be  in 
writing  on  the  bill,  or,  if  in  sets,  on  one  of 
them,  signed  by  the  acceptor  or  some  person 
duly  authorized  by  him. 

(p)  If  the  consideration  of  a  bill  be  stated 
in  the  particulars  (as  to  which  see  ante,  35, 
note  (I)),   plaintiff  may  prove  it,  to  avoid  a 


verdict  being  entered  against  him  on  the 
common  counts ;  Eyder  v.  Ellis,  8  C.  &  P. 
357  ;  but  in  general  a  plaintiff  can  only  re- 
cover on  one  count  if  he  have  only  one  cause 
of  action.  Ante,  5,  note  (a).  The  bill  itself 
would  be  evidence  in  the  case  in  the  text  — 
[but  not  by  indorsee  against  acceptor  ;  Eales 
V.  Dicker,  1  Mood.  &  Mai.  321  ;  nor  if  the 
payee  and  drawer  be  not  the  same  party, 
Early  v.  Bowman,  1  E.  &  Ad.  889]  —  of 
money  had  and  received,  Thompson  v.  Mor- 
gan, 3  Camp.  161,  and  also  under  the  ac- 
count stated ;  Rhodes  v.  Gent,  5  B.  &  Aid. 
245 ;  and  therefore  those  counts  should  at 
all  events  be  inserted.  An  indorsement  is 
also  evidence  under  an  account  i^Jated  ;  Way- 
man  V.  Bond,  1  Camp.  175,  provided  it  be 
between  immediate  parties ;  Bentley  v. 
Northhouse,  1  Mood.  &  Malk.  66  ;  and  like- 
wise of  money  lent.  Wells  v.  Girling,  Gow, 
22,  note.  As  to  when  a  promise  to  pay  be- 
tween parties  not  immediate,  is  evidence 
under  the  account  stated,  see  Oliver  v.  Do- 
vatt,  2  M.  &  R.  230;  Breckon  v.  Smith, 
1  Ad.  &  E.  488 ;  Burgh  v.  Legge,  5  M.  &  "W. 
418.  A  count  on  the  consideration  should 
be  added,  1.  "When  the  biU  has  been  given 
to  secure  an  actual  debt  for  good!  sold, 
&c.  2.  "When  the  bill  itself  is  evidence  of 
such  contract  between  the  plaintiff  and  de- 
fendant. 

(q)  If  the  payee's  full  name  be  not  known, 
say,  "  to  pay  to  a  certain  person  designated 
in  the  said  bill  as  Jno.  E."  (according  to  the 
fact).  By  3  &  4  W.  4,  c.  42,  s.  12,  in  iactions 
on  bills  and  notes,  any  of  the  parties  to 
which  are  designated  by  the  initial  letter  or 
letters,  or  some  contraction  of  the  Christian 
or  first  name  or  names,  it  suffices  in  the 
affidavit  of  debt,  process,  and  declaration,  to 
state  such  initial  or  contraction  of  the  Chris- 
tian or  first  name,  see  Kinnesley  v.  Knott, 
7  C.  B.  980 ;  no  demurrer  would  lie  for  a 
wrongful  description  by  initials.  A  mistake 
as  to  the  payee's  name  would  be  amended  at 
the  trial.  Parks  v.  Edge,  1  Cr.  &  M.  429  ; 
Esdaile  !'.  Maclean,  15  M.  &  W.  277  ;  Levy 
V.  "Webb,  15  L.  J.  Q.  B.  407  ;  C.  L.  P.  Act, 
1852,  s.  222. 

(r)  AlU   averment    of  presentment    to   the 
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and  thereupon  the  same  was  returned  to  the  plaintiff,  and  remains  unpaid. 
[Conclude  as  directed  in  last  form.'] 

3.  Pai/ee,  not  heing  Drawer,  against  Acceptor. 

Oommencement,  ante,  5.]  For  that  one  E.  F.,  (s)  on  [^rc.],  by  his  bill  of 
exchange,  now  overdue,  directed  to  the  defendant,  required  the  defendant  to 
pay  to  the  plaintiff  £ ,  two  months  after  date  [or  "  after  sight "],  and  deliv- 
ered the  said  bill  to  the  plaintiff;  and  the  defendant  accepted  the  same,  but 
did  not  pay  the  same.     [Oonclude  as  directed  in  Form  1,  ante,  74.] 

4.  Indorsee  against  Acceptor. 

Commencement,  ante,  5.]  For  that  E.  F.,  (<)  on  [^'cj,  by  his  bill  of  ex- 
change, now  overdue,  directed  to  the  defendant,  required  the  defendant  to  pay 

to  the  said  E.  F.  [or  "  G.  H."]  or  order  (u)  £ ,  two  months  after  date  [or 

"  after  sight "] ;  and  the  defendant  accepted  the  said  bill,  and  the  said  E.  F. 
[or  "  G.  H."  (a:)]  indorsed  the  same  to  L.  M.,  (a;)  who  indorsed  the  same  to 
N.  O.,  (y)  who  indorsed  (z)  the  same  to  the  plaintiff;  (a)  but  the  defendant  did 
not  pay  the  same.  [  Conclude  as  directed,  with  a  count  on  the  original  consid- 
eration/or the  bill.  Form  1,  ante,  74.] 

defendant,  he  being  acceptor,  is  not  neces- 
sary ;  but  it  is  necessary  to  show  the  defend- 
ant did  not  pay  the  bill,  and  that  it  was  re- 
turned to  the  plaintiff,  as  he  has  no  title 
except  by  virtue  of  those  facts. 

(s)  As  to  designating  the  drawer's  name 
by  initials  or  contractions,  see  ante,  74,  note 
(q).  If  the  drawers  were  a  firm,  say  "  cer- 
tain persons  under  the  name  and  style  of  M.  ^ 
Co.  Sfc.  by  their  bill"  ^c. ;  and  then  state,  if 
the  plaintiff  be  an  indorsee,  that  "  the  said 
M.  <$•  Co.  indorsed,  Sj-c."  See  Smith  v.  Balls, 
15  L.  J.  Q.  B.  413 ;  Ball  v.  Gordon,  9  M.  & 
W.  345  ;  Tigar  v.  Gordon,  9  M.  &  W.  347. 
The  indorsement  of  one  partner  must  be  in 
the  name  of  the  firm  in  order  to  bind  the 
others.  Kirk  v.  Blurton,  9  M.  &  W.  284 ; 
Norton  v.  Seymour,  3  C.  B.  71. 

(t)  See  ante,  74,  note  (q),  and  supra,  note  (s). 

(m)  The  declaration  must  state  to  whose 
order  the  bill  is  drawn.  Hart  v.  Proudfoot, 
8  Dowl.  306  ;  but  it  is  sufiiciently  certain  if  it 
state  that  the  defendant  was  to  pay  to  "  the 
drawer's  order,"  he  being  named  before. 
Knill  V.  Stockdale,  6  M.  &  W.  478. 

(x)  See  ante,  74,  QOte{q);  supra,  note  (s). 

(?/)  An  indorsement  may  be  on  the  face 
of  bill.  Young  v.  Glover,  3  Jur.  N.  S.  637. 
It  is  not  essential  to  state  all  the  indorse- 
ments; ('.haters  i-.  Bell,  4  Esp.  210;  but  if 
stated  they  must  all  be  proved ;  Waynam 
V.  Bend,  1  Camp.  175;  however,  such  as  are 
not  proved,  may  be  struck  out  at  the  trial. 
Mayer  v.  Jadis,  1  Moo.  &  E.  247.  But  of 
course  the  payee's  indorsement  must  be 
shown,  and  those  parties  whose  indorse- 
ments are  struck  out  will  be  discharged 
from  liability.  It  may  be  better,  in  cases 
of  doubt  as  to  the  ability  to  prove  some 
of  the  indorsements,  to  state  them,  as  an 


amendment  at  the  trial  would  doubtless  be 
allowed.  In  Stein  v.  Yglesias,  1  Cr.,  M.  &  E. 
565,  the  plaintiff  sued  as  indorsee,  and 
the  declaration  stated  an  indorsement  to 
him  by  the  first  indorsee ;  on  issue  joined  on 
the  question  whether  the  bill  "was  so  in- 
dorsed after  it  was  due,"  it  was  held  that 
the  defendant  proved  the  fact  by  showing 
that  the  plaintiff  did  not  becpme  indorsee 
until  after  the  bill  was  due,  though  the  first 
or  intermediate  indorsement  (not  stated  in 
the  declaration)  was  before  that  period. 
The  court  seemed  to  think  that  if  an  in- 
dorsement by  the  first  indorsee  directly  to 
the  plaintiff  be  stated,  the  plaintiff  cannot 
avail  himself  of  the  title  of  an  intermediate 
party,  though  he  may  on  that  of  a  person 
from  whom  he  bond  fide  received  it,  though 
such  person's  name  is  not  on  the  bill.  Ar- 
boni  V.  Anderson,  1  Q.  B.  498  ;  Green  v. 
Steer,  lb.  707 ;  and  see  Davies  v.  Dodd,  1 
Wils.  110. 

(z)  The  omission  to  state  the  plaintiff's 
title  by  showing  the  indorsement  to  him, 
would  be  fatal  even  after  verdict.  See 
Bishop  <i.  Haywardr  4  T.  E.  471.  Allega- 
tion of  delivery  not  sufficient.  Cunliff  v. 
Whitehead,  3  fiing.  N.  C.  828  ;  6  Dowl.  63. 
It  need  not  be  alleged  that  the  bill  was  de- 
livered to  the  plaintiff,  that  ia  implied  in  the 
indorsement.  Brind  v.  Hampshire,  1  M.  & 
"W.  371.  How  to  declare  if  the  plaintiff  be 
indorsee  for  part  only  of  the  bill,  see  Haw- 
kins V.  Gardner,  12  Mod.  213;  or  the  in- 
dorsement be  by  a  married  woman.  Prince 
V.  Brunette,  1  Bing.  N.  C.  435. 

(a)  It  need  not  be  stated  that  the  defend- 
ant had  notice  of  the  indorsement.  Skelton 
V.  Halstead,  2  Dowl.  N.  S.  69. 
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5.  Payee  against  Drawer  —  Default  Acceptance. 

Gommencement,  ante,  5.]     For  that  the  defendant,  on  [4'C-]>  ^J  ^'^  ^i^l  ^^ 
exchange,  directed  to  E.  F.,  (6)  required  E.  F.  to  pay  to  the  plaintiff  or  order 

£ ,  two  months  after  date ;  and  the  same  was  presented  for  acceptance, 

and  was  dishonored,  (c)  of  which  the  defendant  had  due  notice,  but  did  not 
pay  the  same.     \^  Conclude  as  in  previous  forms.] 

6.  Indorsee  against  Drawei Default  Acceptance. 

Commencement,  ante,  5.]    For  that  the  defendant  on,  \3fc.'\,  by  his  bill  of  ex- 
change, now  overdue,  directed  to  E.  F.,  (c?)  required  E.  F.  to  pay  to  G.  H.  (rf) 

or  order  £ ,  two  months  after  date  ;  and  the  said  G.  H.  {d)  indorsed  the 

Baid  bill  to  the  plaintiff  [or  "to  L.  M.,  (d)  who  indorsed  the  same  to  the 
plaintiff"  ]  ;  and  the  same  was  presented  (e)  to  the  said  E.  F.  for  acceptance, 
and  was  dishonored,  of  which  the  defendant  had  due  notice,  (/)  but  did  not 
pay  the  same.    [Add  count  on  the  consideration,  as  ante,  Form  1.] 

7.  Indorsee  against  Indorser  —  Default  Acceptance. 

Commencement,  ante,  5.]     For  that  one  E.  F.,  (5)  on  [^c],  by  his  bill  of 
exchange,  now  overdue,  directed  to  G.  H.,  (b)  required  G.  H.  to  pay  to  E.  F. 

or  order  £ ,  two  months  after  date  ;  and  E.  F.  indorsed  the  said  bill  to  the 

defendant  [who  indorsed  the  same  to  I.  K.  (ff),  who- indorsed  the  same  to  the 
plaintiff ;  and  the  said  bill  was  duly  presented  to  the  said  G.  H.  for  accept- 
ance, and  was  dishonored  ;  of  all  which  the  defendant  had  due  notice,  but  did 
not  pay  the  same.  [Add  count  on  the  consideration,  (h)  as  directed  ante,  Form 
1,  p.  74.]   . 

8.  Indorsee  against  Drawer  —  Default  Payment  hy  Drawee. 

Gommencement,  ante,  5.]     For  that  the  defendant,  on  [<^c.],  by  his  bill  of 
exchange,  now  overdue,  directed  to  G.  H.,  (t/)  required  G.  H.  {g)  to  pay  to 

(6)  As  to  initials  or  contractions  of  tlie  fice.    Patience  j).  Townley,  2  Smith's  E.  224 ; 

name  of  a  party  or  firm,  anie,  74,  note  (9),  Lessonu.Pigott,Bayl.  5th ed.  401,  note  (145); 

and  ante,  2,  4.  Firth  v.  Thrush,  8  B.  &  C.  387.     If  the  ac- 

(c)  The  holder's  right  of  action  accrues  ceptor  be  dead,  presentment  must  be  made 
immediately  on  the  refusal  to  accept,  to  the  executors,  and  it  should  be  so  alleged. 
Whitehead  v.  Walker,  9  M.  &  W.  506.  Caunt  v.  Thompson,  7  C.  B.  400.  See  form 
The  above  form  is  given  by  the  C.  L.  P.  where  defendant  dispensed  with  present 
Act,    1 852.      It  will    be    observed  that   it  ment,  post,  8 1 . 

omits  the  allegation  that  the  bill  is  "  now  (f)  The  omission  of  the  averment  of  no- 
overdue,"  these  words  are  clearly  not  neces-  tice,  or  of  an  excuse  for  not  giving  it,  will 
sary  in  this  form,  because  the  right  to  be  fatal  even  after  verdict.  Lundie  v. 
sue  depends  upon  the  refusal  by  the  drawee  Robertson,  7  East,  2.S1.  If  no  notice  has 
to  accept,  and  not  upon  the  bill  having  ar-  been  given,  an  excuse  must  be  stated  instead 
rived  at  maturity ;  and  it  should  seem  they  of  the  above  allegation;  but  such  allega- 
raay  in  any  case  be  omitted.  tion  will  suffice  in  cases  where  a  notice  has 

(d)  See  ante,  74,  note  (q).  been  given,  though  the  time  of  giving  it  wa-s 
(c)  An  averment  of  the  presentment,  or  delayed  in  consequence  of  the  defendant's 

the  statement  of  a  valid  excuse  for  not  pre-  residence  not  being  known  at  the  time,  &c. 

senting  the  bill  (where  no  presentment  has  See  Firth  v.  Thrush,  8  B.  &  C.  387. 
taken  place),  is  essential  against  the  drawer        (17)  See  ante,  75,  notes  (x),  {y),  (z). 
and  indorsers,  or  the  declaration  will  be  bad,         (h)  An   indorsement    is  prima  facie  evi- 

it  seems,  after   verdict.     Williams  v.  Ger-  dence  of  money  lent  between  the  immediate 

maine,  7  B.  &  C.  477;  post,  79,  note  ((/).  parties,  and  also  of  an  account  staled ;  those 

Where  there  has  been  an  excusable  delay  in  counts  therefore  should  at  all  events  be  in 

presenting  the  bill,  the  above  form  may  suf-  serted.    Ante,  74,  note  {p). 
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the  defendant  or  order  £ ,  two  months  after  date ;  (i)  and  the  defendant 

indorsed  the  said  bill  to  I.  K.,  (j)  who  indorsed  the  same  to  M.  N.,  (_/)  who 
indorsed  the  same  to  the  plaintiff ;  and  (k)  the  said  bill  was  duly  presented 
for  payment  and  was  dishonored ;  (I)  of  which  the  defendant  had  due  notice, 
but  did  not  pay  the  same.  l_Add  count  on  the  consideration,  as  ante,  Form  1, 
p.  74.] 

9.  Indorsee  against  Indorser — Default  Payment  ly  Drawee. 

Commencement,  ante,  5.]     For  that  E.  F.,  {j)  on  [^rc.],  by  his  bill  of  ex- 
change, now  overdue,  directed  to  G.  H.,  (j)  required  G.  H.  to  pay  to  E.  F.  (m) 

or  order  £ ,  two  months  after  date  ;  {n)  and  the  said  E.  F.  indorsed  the 

said  bill  to  the  defendant,  who  indorsed  the  same  to  [one  I.  K.,  {j)  who  in- 
dorsed the  same  to]  the  plaintiff;  and  the  said  bill  was  duly  presented  (Z)  for 
payment  and  was  dishonored ;  of  which  the  defendant  had  due  notice,  but  did 
not  pay  the  same.     [_Add  count  on  the  consideration,  as  ante,  Form  1,  p.  74.] 

10.  Indorsee  against  Drawer  or  Indorser  on  Bill  payable  after  sight. 

Commencement,  ante,  5.]     For  that  the  defendant  [or  "one  0.  P."  (/)],  on 
[^c],  by  his  bill  of  exchange,  now  overdue,  directed  to  E.  F.,  (J)  required 

E.  F.  to  pay  to  the  defendant  [or  "  the  said  O.  P."]  or  order  £ ,  [two 

months]  after  sight ;  and  E.  F.  then  [or  "  afterwards,  to  wit,  on  the day 

of ,  in  the  year  aforesaid  "]  saw  and  accepted  the  same,  and  the  defend- 
ant [or  "  O.  P."]  indorsed  the  said  bill  to  G.  H.,  [or  "  to  the  defendant,"] 
who  indorsed  the  same  to  I.  K.,  (o)  who  indorsed  the  same  to  the  plaintiff; 
and  the  said  bill  was  duly  presented  for  payment  and  was  dishonored  ;  {p)  of 
all  which  the  defendant  had  due  notice,  but  did  not  pay  the  same.  [Add  count 
on  the  consideration,  as  ante,  Form  1,  p.  74.] 


n.  IN  PARTICULAR   CASES. 

11.  Indorsee  against  Acceptor  on  a  Bill  payable  at  Banker's,  "  and  not 
otherwise  or  elsewhere."  (g') 

Commencement,  ante,  5.]    For  that  E.  F.,  on  [^'c],  by  his  bill  of  exchange,  now 
overdue,  directed  to  the  defendant,  required  the  defendant  to  pay  to  E.  F.  or 

order  £ ,  two  months  after  date  ;  and  the  defendant  accepted  the  said  bill 

payable  at  [Messrs.  G.  and  H.,  bankers,  London,  and  not  otherwise  or  else- 
where (r)]  ;  and  the  said  E.  F.  indorsed  the  same  to  I.  K.,  who  indorsed  the 

(»)  If  payable  after  sight,  see  Form  No.  charge  an  indorser,  and  such  presentment  ia 

10.  not  excused  by  there  being  no  effects  of  the 

(  /)  See  ante,  75,  notes  {x),  [y),  (a).  acceptor  in  the  bank.     Saul  v.  Jones,  1  El. 

0c)  The  acceptance  by  G.   H.  need  not  &  El.  59. 

be  averred,  though  he  has  accepted  the  bill.  (m)  A  mistake  as  to  the  person  to  whom 

Parkes  v.  Edge,  1  Cr.  &  M.  429.  the  bill  is  payable  may  be  amended.    Parkea 

(l)  Although  the  bill  be  accepted  payable  a.  Edge,  supra. 

at  a  particular  place,  this  averment  suffices.  (n)  If  payable  after  sight,  see  Form  10. 

Parkes  v.  Edge,  supra;  BoydeU  v.  Hark-  (o)  See  ante,  7,6,  notes  (x),  (y),  {z). 

ness,  3  C.  B.  168.    See  Sands  v.  Clarke,  8  0.  (p)  See  Hellish  v.  Rawdon,  9  Bing.  423  ; 

B.  751.     Where  the  bill  is  directed  to  the  Shute  v.  Robins,  1  M.  &  M.  133. 

payee  at  his  private  residence,  and  is  ac-  (?)  See  1  &  2  Geo.  4,  c.  78. 

"■epted  by  him  payable  at  his  banker's,  pre-  (r)  Amendment  allowed  by  striking  out 

sentment   at   the   banker's  is  necessary  to  these  words.   Higgins  v.  Nicliolls,  7  Dowl. 
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same  to  L.  M.,  who  indorsed  the  same  to  the  plaintiff;  and  the  said  bill  was 
duly  presented  for  payment  at  (s)  the  said  Messrs.  G.  and  H.,  bankers,  Lon- 
don, aforesaid,  and  was  dishonored ;.  of  all  which  the  defendant  had  due  notice, 
but  did  not  pay  the  same.  [_Add  count  on  the  consideration,  as  ante,  Form  1, 
p.  74.] 

12.  Indorsee  against  Drawer  in  such  Case. 

Commencement,  ante,  5.]  For  that  the  defendant,  on  f^""-]'  ^J  ^'^  "'^'^  ''^ 
exchange,  now  overdue,  directed  to  E.  F.,  required  E.  F.  to  pay  to  the  defend- 
ant or  order  £ ,  two  months  after  date ;  and  the  said  E.  F.  accepted  .the 

said  bill  payable  [at  Messrs.  G.  and  H.,  bankers,  London,  and  not  otherwise 
or  elsewhere^  ;  and  the  defendant  indorsed  the  said  bill  to  [one  I.  K.,  who  in- 
dorsed the  same  to]  the  plaintiff;  and  the  said  bill  was  duly  presented  for 
payment  at  the  said  Messrs.  G.  and  H.,  bankers,  London,  aforesaid,  and  was 
dishonored  ;  of  all  which  the  defendant  had  due  notice,  but  did  not  pay  the 
same.     ^Add  count  on  the  consideration,  as  ante,  Form  1,  p.  74.] 

13.  Indorsee  against  Drawer  on  Bill  drawn  and  accepted,  payable  at  a 

particular  place,  (f) 

Commencement,  ante,  5.]  For  that  the  defendant,  on  [^•c.],  by  his  bill  of 
exchange,  now  overdue,  directed  to  E.  F.,  required  E.  F.  to  pay  to  the  de- 
fendant or  order  in  London  £100,  two  months  after  date  ;  and  the  said  E.  F. 
accepted  the  said  bill  payable  at  Messrs.  G.  H.  and  Co.'s,  bankers,  London  ;  (<) 
and  the  defendant  indorsed  the  same  to  [one  I.  K.,  who  indorsed  the  same  to] 
the  plaintiff;  and  the  said  bill  was  duly  presented  for  payment  at  (u)  tlie  said 
Messrs.  G.  H.  and  Co.'s,  bankers,  London,  aforesaid,  and  was  dishonored ;  of 
all  which  the  defendant  had  due  notice,  but  did  not  pay  the  same.  [  Conclude 
as  in  last  for  m.^ 

14.  Drawer  against  Acceptor  on  Dill  accepted  payable  on  a  Contin- 

gency, (x) 

Commencement,  ante,  5.]  For  that  the  plaintiff,  on  [<5-c.J,  by  his  bill  of  ex- 
change, now  overdue,  directed  to  the  defendant,  required  the  defendant  to  pay 
to  the  plaintiff  or  order  £100,  two  months  after  date;  and  the  defendant  ac- 
cepted the  said  bill  payable  [when  he  should  have  received  the  debt  due  to 
him  from  G.  H.]  [^following  the  words  of  the  acceptance^  ;  and  the  defendant 
afterwards  received  the  said  debt,  but  did  not  pay  the  said  bill.  \_Insert  a 
count  on  the  consideration,  SfC.  and  conclude  as  directed,  ante,  74,  Form  1.] 

551.    If  they  are  not  in  the  acceptance  of  essential  to  state  the  fact  as  above,  and  aver 

the  bill,  presentment  at  the  banker's  need  presentment  there,  in  an  action  against  the 

not  be  averred  when  declaring  against  the  drawer  or  indorsers.     See  Gibb  v.  Mather,  4 

acceptor.     Halstead  v.  Shelton,  5  Q.  B.  86 ;  Bing.  214 ;  2  Cr.  &  J.  254. 

and  see  Blake  v.  Beaumont,  1  Dowl.  N.  S.*  (w)  This  is  sufficient  in  this  case,  and  it  is 

697  ;  4  M.  &  G.  7,  S.  C.  not  necessary  to  state  a  presentment  to  the 

(s)  It  is  not  necessary  to  aver  that  the  bill  acceptor.     Skelton  i'.  Braithwaite,  8  M.  &  W. 

was  presented  to  the  bankers.     Hawkes  w.  252;  S.  C.  1   Dowl.  N.  S.  354;  Boydell  jj. 

Borwicli,  4  Bing.   135  ;  Giles  v.  Bourne,  6  Harkness,  3  C.  B.  168;  4  D.  &  L.  178;  Wil- 

M.  &  Sel.  73 ;  or  that  they  did  not  pay ;  lb. ;  mot  v.  WiUiams,  7  M.  &  G.  1017. 

or  that  the  drawee  had  notice.  (x)  Mendizabal  v.  Machado,  6  C.   &  P 

[t]  Where  the  biU  is  drawn  as  well  as  ac-  218  ;  S.  C.  3  M.  &  Sc.  841. 
cepted  payable  at  a,  particular  place,  it  is 
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15.  Indorsee  against  Drawer,  where  Notice  of  Dishonor  was  not 
given  or  Presentment  made,  but  the  Drawer  had  no  Effects  in 
the  Drawee's  Hands,  ^c.  (^) 

Commencement,  ante,  5.]     For  that  the  defendant,  on  [^cj,  by  his  bill  of 
exchange,  now  overdue,  directed  to  E.  F.,  required  E.  F.  to  pay  to  the  defend- 


(y)  See  Kemble  v.  Mills,  1  M.  &  G.  758 ; 
Terry  t'.  Parker,  6  Ad.  &  E.  502.  It  seems 
from  the  last  case  that  the  excuse  stated 
here  would  also  be  a  valid  one  for  want  of 
presentment.  The  plaintiff  may  succeed  upon 
the  common  form  alleging  due  presentment 
and  notice  of  dishonor,  without  strict  proof 
of  those  facts,  if  he  can  show  a  subsequent 
promise  by  defendant  [even  though  condi- 
tional (Campbell  v.  Webster,  2  C.  B. 
258)]  to  pay  the  bill.  Hicks  t.  Duke  of 
Beaufort,  4  N.  C.  229 ;  Croxon  v.  Worthen, 
5  M.  &  W.  5 ;  GoodaU  v.  Dolley,  1  T.  R. 
742.  [In  Harrison  v.  Bailey,  99  Mass.  620, 
it  was  held  that  in  an  action  by  an  indorsee 
against  the  indorser  on  a  promissory  note, 
evidence  of  a  waiver  of  demand  and  notice 
is  sufficient  to  support  an  allegation  in  the 
declaration  of  demand  and  notice.  Other 
cases  support  the  same  doctrine.  Taunton 
Bank  v.  Richardson,  5  Pick.  436,  444 ;  Jones 
V.  Fales,  4  Mass.  245 ;  Andrews  v.  Bovd,  3 
,  Met.  434  ;  Citv  Bank  v.  Cutter,  3  Pick.414 ; 
Jforth  Bank  v.  Abbot,  13  Pick.  465 ;  Kent 
I-.  Warner,  12  AUen,  561 ;  Norton  v.  Lewis, 
2  Conn.  478 ;  Williams  v.  Matthews,  3  Cowen, 
252 ;  2  Greenl.  Ev.  §  197 ;  Stewart  v.  Eden, 
2  Caines,  121 ;  Shirley  v.  Fellows,  9  Porter, 
300;  Patton  v.  McFarlane,  3  Penn.  St.  419, 
425.]  But  if  there  be  evidence  that  in  point 
of  fact  notice  of  dishonor  was  not  given  to 
defendant,  then  the  subsequent  promise  \vill 
not  avail  the  plaintiff,  as  the  promise  is  only 
prima  facie  evidence  that  such  notice  had 
been  given,  and  is  not  a  dispensation  with 
notice.  Lundie  v.  Robertson,  7  East,  231 ; 
Allen  V.  Edmundson,  2  Ex.  719  ;  Carter  v. 
Flower,  16  M.  &  W.  749  ;  [Rabey  v.  Gilbert, 
30  L.  J.  Ex.  70 ;  6  H.  &  N.  536.  "See  Dorsey 
V.  Watson,  14  Missou.  59 ;  Loose  v.  Loose, 
36  Penn.  St.  538,  545;  Woods  v.  Dean,  3 
B.  &  S.  101 ;  Harrison  v.  Bailey,  99  Mass. 
620 ;  Lary  v.  Young,  13  Ark.  401 ;  Landrum 
t:  Trowbridge,  2  Met.  (Ky.)  281.]  Present- 
ment of  foreign  bill  also  excused.  Green- 
way  V.  Hindley,  4  Camp.  52.  But  a  count 
in  the  common  form  will  not  suffice  where 
the  notice  is  excused,  and  there  is  no  prom- 
ise to  pay.  Burgh  v.  Legge,  5  M.  &  W\  418 ; 
Orr  V.  Maginnis,  7  East,  359 ;  Legge  v. 
Thorpe,  13  East,  171 ;  Cory  v.  Scott,  3  B.  & 
Aid.  619 ;  Sharp  v.  Bailey,  9  B.  &  C.  44. 
That  there  were  no  effects  in  the  drawee's 
hands,  is  no  excuse  as  against  an  indorser  for 
want  of  presentment  and  notice  of  dishonor. 
Saul  V.  Jones,  1  El.  &  Bl.  59.  [See  3  Kent, 
109,  110;  French  v.  Bank  of  Columbia,  4 
Cranch,  153, 154 ;  Dlckins  v.  BeaJ,  10  Peters, 
572 ;  Case  v.  Morris,  31  Penn.  St.  100 ;  Wol- 
lenweber  v.  Ketterlinus,  17  Penn.  St.  389 ; 


Mehlberg  v.  Fisher,  24  Wise.  607 ;  Oreai 
V.  McDonald,  9  Gill,  350;  Blankenship  v 
Rogers,  10  Ind.  333  ;  Durrum  ti.  Hendricks, 
4  Texas,  495  ;  Coyle  v.  Smith,  1  E.  D. 
Smith,  400 ;  Oliver  v.  Bank  of  Tennessee, 
1 1  Humph.  74 ;  Allen  v.  King,  4  McLean, 
128;  Torrey  v.  Foss,  40  Maine,  74;  Bar- 
baroux  v.  Waters,  3  Met.  (Ky.)  304;  Mal- 
tass  V.  Siddle,  6  C.  B.  N.  S.  404,  500,  501, 
and  note.  With  regard  to  a  subsequent 
promise  to  pay.  Chancellor  Kent  says  :  "  If 
due  notice  of  non-acceptance  or  non-payment 
be  not  given,  or  a  demand  on  the  maker  of 
a  promissory  note  be  not  made,  yet  a  subse- 
quent promise  to  pay,  by  the  party  entitled 
to  notice,  be  he  either  drawer  or  indorser, 
will  amount  to  a  waiver  of  the  want  of  de- 
mand or  notice,  provided  the  promise  was 
made  clearly  and  unequivocally,  and  even 
under  a  mistake  of  law,  if  it  was  with  full 
knowledge  of  the  fact  of  a  want  of  due 
diligence  on  the  part  of  the  holder."  3  Kent, 
113  ;  Leonard  v.  Gary,  10  Wend.  504 ; 
Thornton  v.  Wynn,  12  Wheat.  183;  Rey- 
nolds V.  Douglass,  12  Peters,  497  ;  Robbins 
V.  Pinckard,  5  Sm.  &  M.  51  ;  Brooklyn 
Bank  v.  Waring,  2  Sandf.  Ch.  1 ;  Story 
Prom.  Notes,  §  362 ;  Hopkins  v.  LisweU,  12 
Mass.  52  ;  Creamer  u.  Perry,  17  Pick.  332  ; 
McPhetres  o.  Halley,  32  Maine,  72 ;  Chitty 
Bills  (12th  Am.  ed.)  501,  note  (4);  Siger- 
son  V.  Mathews,  20  How.  (U.  S.)  496 ;  Ed- 
wards V.  Tandy,  36  N.  H.  540 ;  Byram  v. 
Hunter,  36  Maine,  217;  Meyer  v.  Hibsher, 
47  N.  Y.  265 ;  Harvey  v.  Troupe,  23  Miss. 
538 ;  Golladay  v.  Bank  of  the  Union,  2 
Head,  57  ;  Campbell  v.  Varney,  12  Iowa, 
43 ;  Blodgett  v.  Durgin,  32  Vt.  361  ;  Mor- 
gan V.  Peet,  32  III.  281.  It  is  indispensable 
that  this  waiver  should  be  made  with  a  full 
knowledge  of  the  want  of  due  notice  of  the 
dishonor  of  the  bill  or  note.  Jones  v.  Sav- 
age, 6  Wend.  658  ;  Story  Prom.  Notes, 
§  362  ;  Miller  v.  Hackley,  5  John.  385  ;  May 
V.  Coffin,  4  MassJ  341 ;  Warder  v.  Tucker,  7 
Mass.  449  ;  Garland  v.  Salem  Bank,  9  Mass. 
408 ;  Martin  v.  IngersoU,  8  Pick.  1  ;  Towns- 
end  K.  Wells,  32  Maine,  416;  Spurlack  v. 
Union  Bank,  4  Humph.  336;  Kichter  v. 
Selin,  8  S.  &  R.  426;  Sussex  Bank  v.  Bald- 
win, 2  Harr.  487;  Crutchers  v.  Wolf,  2 
Monroe,  88;  Kennon  c.  M'Rea,  7  Porter, 
175;  Edwards  v.  Tandy,  36  N.  H.  540; 
Otis  V.  Hussey,  3  N.  H.  343;  Rogers  w 
Hackett,  21  N.  H.  100;  Farmington  v. 
Brown,  7  N.  H.  271 ;  Woodman  v.  East- 
man, 10  K  H.  359;  Trimble  v.  Thorn,  16 
John.  152 ;  Martin  v.  Winslow,  2  Mason,  241. 
The  weight  of  authority.  Chancellor  Kent 
says,  is  that  this  knowledge  of  the  want  of 
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t 
ant  or  order  £100,  two  months  after  date ;  and  the  defendant  indorsed  and 
delivered  the  said  bill  to  the  plaintiff;  and  the  said  bill  was  duly  presented 
and  dishonored  ;  and  at  the  time  when  the  said  bill  was  drawn,  and  from 
thence  until  and  at  the  end  of  the  day  when  the  said  bill  became  due  and  pay- 
able and  was  so  presented,  the  defendant  had  no  effects  in  the  hands  of  E.  F., 
nor  had  the  defendant  ever  any  reasonable  ground  for  expecting  that  the  said 
E.  F.  had  or  could  have  any  such  effects,  or  that  the  said  bill  would  be  paid 
upon  presentment  for  payment,  nor  hath  the  defendant  sustained  any  dam- 
age (z)  by  reason  of  his  not  having  had  notice  of  the  said  presentment  and 
dishonor  of  the  said  bill ;  and  the  defendant  hath  not  paid  the  same.  \^Add 
count  on  the  consideration,  as  ante,  Form  1,  p.  74.] 

16.  Against  Drawer  on  Default  Payment  where  the  Drawee  could  not 

he  found,  (a) 

Commencement,  ante,  5.]  For  that  the  defendant,  on  [^c.J,  by  his  bill  of 
exchange,  now  overdue,  directed  to  E.  F.,  by  the  description  and  addition  of 
[Mr.  E.  F.,  Smith  Street,  Pimlico,]  required  the  said  E.  F.  to  pay  to  the  de- 
fendant or  order  £100  two  months  after  date  ;  and  the  defendant  indorsed  the 
said  bill  to  the  plaintiff;  and  when  the  said  bill  became  due  and  payable,  due 
and  diligent  search  and  inquiry  were  made  for  and  after  the  said  E.  F.  in 
Smith  Street,  Pimlico,  and  elsewhere,  in  order  that  the  said  bill  might  be  pre- 


due  diligence  on  the  part  of  the  holder,  may 
be  inferred  as  &  fact  from  the  promise  to 
pay  under  tlie  attending  circumstance.s,  with- 
out requiring  clear  and  affirmative  proof 
of  the  knowledge.  3  Kent,  113;  Lundie  v. 
Robertson,  7  Ea.st,  231 ;  Pierson  v.  Hooker, 
3  John.  68  ;  Hopkins  v.  Liswell,  12  Mass.  52 ; 
Breed  v.  Hillhouse,  7  Conn.  523 ;  Williams 
V.  Robinson,  13  Louis.  421;  Tebbetts  v.  Dowd, 
23  Wend.  379 ;  Robbins  v.  Pinckard,  5  Sm. 
&  M.  51  ;  Loose  v.  Loose,  36  Penn.  St.  538, 
545.  Still,  whatever  may  be  the  source  of 
proof,  the  holder  must  satisfy  the  jury  af- 
firmatively that  the  drawer  or  indorser  knew 
that  he  had  not  been  regularly  charged. 
Hunt  V.  Wadleigh,  26  Maine,  271;  Leonard 
V.  Gary,  10  Wend.  604;  Davis  v.  Gowen,  17 
Maine,  387 ;  Townsend  v.  Wells,  32  Maine, 
416.  But  it  was  held  that  this  knowledge 
could  not  be  inferred  from  the  mere  promise 
to  pay,  in  Davis  v.  Gowen,  17  Maine,  387. 
If  the  indorser,  before  or  at  the  maturity 
of  the  bill,  has  protected  himself  from  loss 
by  taking  sufficient  collateral  security  of  the 
maker  of  the  note,  or  an  assignment  of  all 
of  his  property  both  real  and  personal,  it  is 
a  waiver  of  his  legal  right  to  require  proof 
of  demand  and  notice.  3  Kent,  113  ;  Mead 
V.  Small,  2  Greenl.  207  ;  Mechanics  Bank  v. 
Griswold,  7  Wend.  165;  Bond  i;.  Farnliam, 
5  Mass.  170;  Prentiss  v.  Danielson,  5  Conn. 
175;  Duvall  v.  Farmers' Bank,  9  Gill  &  J. 
47  ;  Stephenson  v.  Primrose,  8  Porter,  155  ; 
Walters  v.  Munroe,  17  Md.  154 ;  Lewis  v. 
Kramer,  3  Md.  265 ;  Seacord  v.  MiUer,  3 
Kernan,  55.  But  the  mere  talcing  of  security 
of  a  less  amount  is  not  sufficient  waiver  of 
demand  and  notice.    Spencer  v.  Harvey,  1 7 


Wend.  4S9  ;  Burrows  v.  Hanegan,  1  McLean,  • 
309;  Kyle  v.  Green,  14  Ohio,  495;  Wood- 
man V.  Eastman,  10  N.  H.  359  ;  Pasey  v. 
Decatur  Bank,  12  Ala.  802 ;  Marstou  v. 
Bank  of  Mobile,  10  Ala.  284 ;  Holmau  v. 
Whiting,  19  Ala.  708  ;  Creamer  v.  Perry,  17 
Pick.  332,  334,  335 ;  Develing  v.  Ferris,  18 
Ohio,  170;  Marshall  v.  Mitchell,  34  Maine, 
227  ;  Lewis  v.  Kramer,  3  Md.  265.  Nor  is 
taking  any  assignment  of  property  after 
maturity  of  the  note.  Walters  v.  Munroe, 
17  Md.  154;  Gawtry  v.  Doane,  48  Barb. 
148;  Otsego  County  Bank  v.  Warren,  1 8 
Barb.  290.  But  where  an  indorser  of  a  note 
takes  security  of  the  maker,  before  it  is  due, 
to  indemnify  him  against  his  liability  a!s  in- 
dorser, and  after  it  is  due  receives  back  from 
the  maker  the  property  for  which  the  note 
was  given,  and  thereupon  promises  to  deliver 
up  the  note  to  him  witliout  further  compen- 
sation, he  thereby  waives  demand  on  the 
maker  and  notice  of  non-payment  by  him, 
although  the  property  so  received  back  is 
not  worth  the  sum  due  on  the  note.  The 
taking  back  of  the  property  in  such  case, 
after  the  note  is  due,  and  the  promise  to 
deliver  up  the  note,  are  also  evidence  from 
which  a  jury  may  infer  that  the  indorser  had 
received  due  notice  of  non-payment  by  the 
maker.     Andrews  v.  Boyd,  3  Met.  434.] 

(z)  The  plaintiif  need  not  prove  this  at 
the  trial.  Fitzgerald  v.  William.s,  6  Bing. 
N.  C.  68  ;  and  see  Carter  v.  Flower,  16  M. 
&  W.  743. 

(a)  Chit.  jr.  B.  49  ;  Byles  on  B. ;  Rose. 
Ev.  Ignorance  of  place  of  residence.  Chap- 
cott  V.  Curlewis,  2  M.  &  R.  484. 
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sented  for  payment,  but  the  said  E.  F.  could  not  on  search  and  inquiry,  or 
since,  be  found,  nor  could  his  place  of  abode  be  discovered,  nor  hath  he  paid 
the  said  bill ;  of  all  which  the  defendant  had  due  notice,  but  the  defendant  did 
not  pay  the  same.    [^Add  a  count  on  the  consideration,  as  ante,  Form  1,  p.  78.] 

17.  Indorsee  against  Drawer,  where  Drawee  was  dead.  (6) 

Oommencement,  ante,  5.]  For  that  the  defendant,  on  [^c],  by  his  bill  of 
exchange,  now  overdue,  directed  to  E.  F.  [by  the  description  of  E.  F.,  Esq., 
Mill  Street,  Poplar],  required  E.  F.  to  pay  to  the  defendant  or  order  £100, 
two  months  after  date,  and  the  defendant  indorsed  the  same  [to  one  G.  H., 
who  indorsed  the  same]  to  the  plaintiff.*  And  after  the  making  of  the  said 
bill,  and  before  the  same  became  due,  E.  F.  died,  and  when  the  same  became 
due  ["  and  at  the  time  this  action  was  commenced,"  if  the  fact  be  «o,]  no  per- 
son or  persons  had  proved  the  last  will  or  testament  of  E.  F.  [if  any]  or 
become  executor  or  executors  thereof,  nor  had  any  letters  of  administration 
of  the  estate  and  effects  which  were  of  the  said  E.  F.  at  the  time  of  his  death 
been  granted  to  any  person  or  persons,  nor  had  any  person  or  persons  admin- 
istered thereto;  and  the  said  bill  was  duly  presented  and  dishonored ;  of  all 
which  the  said  defendant  had  due  notice,  but  did  not  pay  the  said  bill.  [Add  a 
count  on  the  consideration,  and  conclude  as  directed,  ante,  74,  Form  1.] 

18.  Indorsee   against  Drawer,  where  the  Defendant  dispensed  with 

Presentment,  (c) 

As  in  the  last  form  to  the  asterisk,  except  that  the  address  of  the  drawee  need 
not  he  stated.]  And  when  the  said  bill  became  due,  the  plaintiff  was  ready 
and  willing  duly  to  present  the  said  bill  for  payment,  and  would  have  duly 
presented  the  same ;  but  the  defendant  requested  the  plaintiff  not  to  present 
the  said  bill  for  payment,  and  wholly  dispensed  with  such  presentment,  and 
discharged  the  plaintiff  from  presenting  the  said  bill  for  payment ;  and  the 
said  E.  F.  hath  not  paid  the  same  ;  of  all  which  the  defendant  had  due  notice* 
but  hath  not  paid  the  same.  [Add  a  count  on  the  consideration,  as  ante,  Form 
l,p.74.] 


III.    ON  BILLS  IN  THE   CASE   OF  EXECUTORS,   ASSIGNEES, 
HUSBAND  AND  WIFE,  &c. 

19.  By  Executor  of  Drawer  against  Acceptor,  (dT)  with  the  Common 
Counts  laying  a  Debt  to  the  Testator ;  and  also  on  an  Account 
stated  with  the  Plaintiff  as  Uxecutor. 

Commencement  as  ante,  13,  Form  23.]     For  that  E.  F.  in  his  lifetime,  on 
[4"c.],  by  his  bill  of  exchange,  now  overdue,  directed  to  the  defendant,  re- 

(h)  See  Chit.  jr.  B.  49;  Byles  on  B.  116;  was  given.    Burgh  v.  Legge,  5  M.  &  W 

and  see  ante,  79,  note  (y).  420 ;  Carter  v.  Flower,  16  M.  &  "W.  749,  752, 

(c)     See  Chit.  jr.  B.  49,  60 ;  1  Wentw.  note  ;  Caunt  v.  Thompson,  7  C.  B.  400 ;  ante, 

322.     It  is   necessary  to   state  this  in  the  79,  note  (y). 

declaration,  and  it  cannot  be  given  in  evi-  {d)  Observe  the  notes  to  the  forms,  post, 

dence  under  an  allegation  that  actual  pre-  "  Executors."    The  above  form  may  readily 

sentment  was  made,  or  notice  of  dishonor  be  adapted,  with  the  assistance  of  the  form 

vol/.  II.  '8 
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quired  the  defendant  to  pay  to  him  or  order  £100,  two  months  \^or  "days,"  or 
"  weeks,"  tc.  according  to  the  fact]  after  date,  and  the  defendant  accepted  (e) 
the  said  bill,  but  did  not  pay  the  same. 

And  the  plaintiff  also  sues  the  defendant  for  money  payable  by  the  defend- 
ant to  the  said  E.  F.  in  his  lifetime,  for  goods  sold  and  delivered  by  the  said 
E.  F.  to  the  defendant,  and  for  [insert  any  other  cause  of  action  as  ante  34, 
Form  1,  taking  care  to  write  throughout  the  name  of  the  deceased  "E.  F."  for 
"  the  plaintiiF."]  And  also  for  money  payable  by  the  defendant  to  the  plain- 
tiff as  executor  as  aforesaid,  for  money  found  to  be  due  from  the  defendant  to 
the  plaintiif  as  executor  as  aforesaid,  upon  accounts  stated  between  the  plain- 
tiff as  executor  as  aforesaid  and  the  defendant.  And  the  plaintiff  as  executor 
as  aforesaid  claims  £ . 

20.  Bi/  Administrator  of  Drawer  against  Acceptor. 

Commencement  as  ante,  7,  Forms  1  to  4.]  For  that  the  said  E.  F.  in  his 
lifetime,  on  [^c. ;  proceed  as  in  the  last  form,  using  the  word  "  administrator  " 
instead  of  "  executor  "]. 

21.  By  the  Drawer,  ^c.  against  the  Uxecutor  or  Administrator  of  the 

Acceptor. 

Commencement  as  ante,  8  or  13,  Forms  6,  25,  describing  defendant's  repre- 
sentative character.]  For  that  the  plaintiff  heretofore,  in  the  lifetime  of  the 
said  E.  F.,  on  [Sfc],  by  his  bill  of  exchange,  now  overdue,  directed  to  the 
said  E.  F.,  required  the  said  E.  F.  to  pay  to  him  the  said  plaintiff  £100,  two 
months  after  date,  and  the  said  E.  F.  accepted  the  said  bill,  but  did  not  pay 
the  same. 

And  the  plaintiff  also  sues  the  defendant  as  executor  as  aforesaid  for  money 
payable  by  the  said  E.  F.  in  his  lifetime,  to  the  plaintiff,  for  goods  sold  and 
delivered  by  the  said  plaintiff  to  the  said  E.  F.,  and  for  [proceed  as  in  the 
forms  post,  "  Executors,''  attending  to  the  directions  there  given].  And  also 
for  money  payable  by  the  defendant  as  executor  as  aforesaid  to  the  plaintiff 
upon  accounts  stated  between  the  plaintiff  and  the  defendant  as  executor  as 
aforesaid.     And  the  plaintiff  claims  £ . 

22.  By  Indorsee  of  Executor  of  Drawer  against  Acceptor. 

The  form  will  be  as  ante,  75,  Form  4,  except  that  instead  of  the  alleged 
indorsement  by  the  drawer  to  the  plaintiff,  the  following  should  be  inserted :] 

And  the  plaintiff  says  that  on  the day  of ,  a.  d. [the  date  of 

the  will,  but  the  exact  day  is  not  material],  the  said  E.  F.  [the  drawer]  made 
his  last  will  and  testament  in  writing,  and  thereby  appointed  G.  H.  executor 
thereof ;  and  the  said  E.  F.  afterwards,  and  after  the  drawing  of  the  said  bill, 

on  the day  of ,  a.  d. [exact  day  not  material],  died,  and  the 

said  G.  H.  then  proved  the  said  will,  and  took  upon  himself  the  burden  of 
the  execution  thereof,  and  became  executor  as  aforesaid,  and  as  such  executor 

ante,  76,  No.  6,  to  the  case  of  an  action        (c)  Must  prove  on  this  an  acceptance  in 
against  the  drawer  by  the  executor  of  the    testator's  lifetime.     Sarell  v.  Wine,  3  East, 
indorsee.     Of  course  the  presentment  and    409. 
notice  to  the  defendant  should  be  averred  as 
in  the  latter  form. 
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indorsed  the  said  bill  to  the  plaintiif.  [^  profert  of  the  will  is  not  necessary. 
See  Stone  v.  Eawlinson,  Willes,  559.  The  above  indorsement,  if  traversed, 
may  he  proved  hy  the  prodziction  of  the  probate,  and  proof  of  the  executor's 
handwriting.'^^ 

23.  JBy  Indorsee  of  Administrator  of  Drawer  against  Acceptor. 

See  last  form  and  observations  thereon.  The  allegation  of  the  indorsement 
to  the  plaintiff  will  be  thus  .•]  "  And  the  plaintiff  saith,  that  afterwards,  on  the 

day  of ,  A.  D.  [exact  day  immaterial'],  the  said  E.  F.  [the 

drawer]  died  intestate ;  and  administration  of  all  and  singular  the  goods,  chat- 
tels, and  credits,  which  were  of  the  said  E.  F.,  deceased,  at  the  time  of  his 
death,  was  thereupon  duly  granted  in  due  form  of  law  by  [  William  by  Divine 
Providence  Archbishop  of  Canterbury,  Primate  of  all  England  and  Metropol- 
itan'] to  one  G.  H. ;  and  the  said  G.  H.,  as  such  administrator,  indorsed  the 
said  bill  to  the  plaintiflF." 

24.  By  the  Assignees  of  a  Bankrupt  Drawer  against  the  Acceptor ; 
with  the  common  Count,  for  the  Consideration  payable  to  the  Bank- 
rupt, and  an  Account  stated  with  the  Plaintiffs. 

Commencement  as  ante,  8,  Form  7.]  For  that  the  said  E.  F.,  before  he 
became  a  bankrupt,  on  [^'c];  by  his  bill  of  exchange,  now  overdue,  directed 
to  the  defendant,  required  the  defendant  to  pay  to  him  the  said  E.  F.  or  order 
£100  5«.  6(f.,  two  months  after  date,  and  the  defendant  accepted  the  said  bill, 
but  did  not  pay  the  same. 

And  the  plaintiflfs,  as  assignees  as  aforesaid,  also  sue  the  defendant  for  money 
payable  by  the  defendant  to  the  said  E.  F.  before  his  bankruptcy,  for  goods 
sold  and  delivered  by  the  said  E.  F.  to  the  defendant,  and  for  [insert  any  other 
cause  of  action  as  ante,  39,  Form  2,  taking  care  to  write  throughout  the  name 
of  the  bankrupt,  E.  'F.,for  "  the  plaintiff"]. 

*And  also  for  money  payable  by  the  defendant  to  the  plaintiffs,  as  assignees 
as  aforesaid,  for  money  found  to  be  due  from  the  defendant  to  the  plaintiffs,  as 
assignees  as  aforesaid,  upon  accounts  stated  between  the  defendant  and  the 
plaintiffs,  as  assignees  as  aforesaid.  And  the  plaintiffs,  as  assignees  as  afore- 
said, claim  £ . 

25.  Another  Count,  laying  a  Promise  on  the  Bill  to  the  Plaintiffs, 

and  an  Account  stated  with  them. 

And  also  for  that  the  defendant,  having  so  accepted  the  said  bill  drawn 
by  the  said  E.  F.  before  he  became  bankrupt,  in  manner  and  form  as  in  the 
[_/?r«<]  count  mentioned,  and  the  said  bill  being  unpaid,  the  defendant  in  con- 
sideration thereof,  after  the  bankruptcy  of  the  said  E.  F.,  promised  (/)  the 
plaintiffs,  as  assignees  as  aforesaid,  to  pay  them  the  said  money  on  request. 
And  the  plaintiffs  also  sue  the  defendant  for  money  payable  [as  in  the  last 
form  from  the  asterisk,  unless  it  be  necessary  to  insert  a  count  on  causes  of 
action  arising  after  the  bankruptcy,  in  which  case  the  Form  3,  ante,  53,  may  be 
added  as  a  further  count,  commencing  it,  "And  for  money  payable,"  S^c] 

{/)  Although  non-assumpsit  is  not  in  bill,  it  would  seem  that  in  this  form  the  de- 
general  a  good  plea  to  a  declaration  on  a    fendant  might  deny  the  promise  'alleged. 
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26.  The  like,  hy  Assignees  of  Drawer,  an  Insolvent  Debtor,  against 

Acceptor. 

Gommencement  as  ante,  8,  Form  7.]  For  that  the  said  E.  F.  heretofore 
and  before  his  estate  and  effects  vested  in  the  plaintiffs,  as  assignees  as  afore- 
said, on  [i§-c.J,  by  his  bill  of  exchange,  now  overdue,  directed  to  the  defendant, 
required  the  defendant  to  pay  to  him  the  said  E.  F.  £100,  two  months  after 
date ;  and  the  defendant,  before  the  vesting  of  the  estate  and  effects  of  the 
said  E.  F.  in  the  plaintiffs,  as  assignees  as  aforesaid,  accepted  the  said  bill,  but 
did  not  pay  the  same.  \_Proceed  as  in  the  last  form,  with  the  necessary  alter- 
ations in  regard  to  the  insolvency  instead  of  bankruptcy,  attending  to  the 
suggestions  thereJ] 

27.  JBg  the  surviving  Drawer  against  the  Acceptor,  with  the  common 
Count  for  a  Debt  to  the  Plaintiff  and  Deceased  jointly,  and  an 
Account  stated  with  the  Plaintiff  as  Survivor.  (^) 

Gommencement,  ante,  1.5,  Form  32.]  For  that  the  plaintiff,  and  one  E.  F., 
since  deceased,  in  the  lifetime  of  the  said  E.  F.,  on  [i^c],  by  their  bill  of  ex- 
change, now  overdue,  directed  to  the  defendant,  required  the  defendant  to  pay 

to  the  plaintiff  and  the  said  E.  F.  £ ,  [too]  months  after  date ;  and  the 

defendant  accepted  the  said  bill,  but  did  not  pay  the  same.  \_Add  such  part 
of  the  common  count  as  applies,  laying  the  debt  "  to  the  plaintiff  and  E.  F., 
since  deceased."  It  may  also  frequently  be  advisable  to  add  a  count  for  debts 
accruing  after  the  death  entirely  to  the  plaintiff.     See  post,  "  Partners."] 

A  form  against  a  surviving  party  to  a  bill  is  not  given,  it  being  unnecessary 
to  declare  against  a  survivor  specially  as  such.  He  may  be  sued  as  if  he  alone 
made,  or  indorsed,  or  accepted  the  bill,  Sfc.  He  cannot  plead  the  non-joinder  in 
abatement,  as  he  cannot  aver  that  the  other  party  is  alive  ;  and  no  objection  can 
effectually  be  made  at  the  trial  on  the  ground  of  a  variance.  Mountstephen  v. 
Brooke,  1  B.  &  Aid.  224. 

28.  By  Husband  and  Wife,  on  a  Bill  drawn  by  and  payable  to  the 

Wife  before  Marriage,  against  the  Acceptor. 

Gommencement  as  ante,  14,  Form  27.]  For  that  the  said  E.,  whilst  she 
was  unmarried,  on  [4'c-]>  ^7  ^^r  bill  of  exchange,  now  overdue,  directed  to 

the  defendant,  required  the  defendant  to  pay  to  her  the  said  E.  £ ,  [too] 

months  after  date,  and  the  defendant  accepted  the  said  bill,  but  did  not  pay 
the  same.  \^Add  count  on  the  original  consideration  on  the  principle  of  Form 
19,  ante,  p.  81,  laying  the  debt  "  to  the  said  E.  whilst  she  was  unmarried."  See 
post,  "  Husband  and  Wife."  The  husband  cannot  sue  alone  on  a  bill  to  the 
wife  dum  sola.  Sherrington  v.  Yates,  12  M.  &  W.  855,  865  ;  1  D.  &  L.  1032  ; 
Richards  v.  Richards,  2  B.  &  Ad.  447.  The  assignees  of  a  bankrupt  cannot 
sue  alone  on  a  note  given  to  the  wife  dum  sola,  payable  to  her  order.  Sherring- 
ton v.  Yates,  supra.  See  form  by  the  executor  of  a  deceased  wife  to  whom  a 
promissory  note  was  given,  dum  sola,  and  not  reduced  into  possession  by  the 
husband  before  her  decease.  Hart  v.  Stephen,  6  Q.  B.  937.] 
{g)  See  JeU  v.  Douglass,  4  B.  &  Aid.  374. 
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Where  a  bill  or  note  is  payable  on  the  face  of  it  to  a  married  woman,  the 
husband  may  sue  alone  or  the  wife  may  be  joined  with  him.  Philliskirk  v. 
Pluckwell,  2  M.  &  S.  293 ;  Bidgood  v.  Way,  2  Bl.  1236.  Husband's  indorse- 
ment of  such  bill  or  note,  passes  legal  estate.  Baker  v.  Bank  of  Australasia, 
1  C.  B.  N.  S.  515 ;  Dawson  v.  Prince,  27  L.  J.  Ch.  169 ;  2  De  G.  &  J.  41. 

29.  Against  Husband  and  Wife,  on  Bill  accepted  by  her  before  Mar- 
riage. 

Com,m.encement  against  defendant  "and  B.  his  wife"  [^c.  as  ante,  14].  For 
that  G.  H.,  whilst  the  said  E.  was  unmarried,  on  [^rc],  by  his  bill  of  exchange, 
now  overdue,  directed  to  the  said  E.  whilst  she  was  unmarried,  required  the 

said  E.  to  pay  to  the  said  G.  H.  or  order  £ ,  two  months  after  date ;  and 

the  said  E.,  whilst  she  was  unmarried,  accepted  the  said  bill,  and  the  said 
G.  H.  indorsed  the  same  to  one  I.  K.,  who  indorsed  the  same  to  the  plaintiff, 
but  the  said  E.  did  not  pay  the  said  bill,  and  the  same  is  still  unpaid.  \_Add 
a  count  on  the  original  debt,  "  for  money  payable  by  the  said  E.  whilst  she  was 
unmarried  to  the  plaintiff,"  for,  Sfc.  See  post,  "  Husband  and  Wife."  A  count 
laying  a  promise  by  both  the  defendants  since  their  marriage  cannot  be  inserted. 
See  Morris  v.  Norfolk,  1  Taunt.  212  ;  Pittam  v.  Foster,  1  B.  &  C.  248.] 


IV.    ON  FOREIGN  BILLS. 

30.  Drawer  (or  Indorser')  against  Acceptor. 

Commencement,  ante,  5.]  For  that  the  plaintiff  [or  "  one  E.  F."],  on  [4"C'J) 
in  parts  beyond  the  seas,  (h)  to  wit,  at  Paris,  by  his  bill  of  exchange,  now  over- 
due, directed  to  the  defendant,  required  the  defendant  to  pay  ["  that  his  sec- 
ond of  exchange  (according  to  the  bill),  first  and  third  of  the  same  tenor  and 
date,  not  paid  "  (i)]  to  the  plaintiff  [or  "  one  G.  H."]  or  order  £100  5s.  6d. 
sterling  [or  "  3,000  francs  "],  two  months  (i)  after  date  \_or  "  at  two  usances,  (l) 
that  is  to  say,  at  two  calendar  mouths  (/)  after  date,"  according  to  the  bill,']  [if 
the  action  be  by  an  indorsee,  state  the  drawer's,  E.  F.'s,  indorsement  (m)  to  the 
plaintiff  in  the  common  form],  and  the  defendant  accepted  (n)  the  said  bill, 
but  did  not  pay  the  same  when  due.  [  When  the  bill  is  to  be  paid  in  foreign 
money,  add  the  following  averment :  (o)]  "And  the  plaintiff  says  that  the  sum 

(A)  As  to  what  are  inland  bills  and  what  (i)  As  to  this  condition,  see  Holdsworth 

foreign,  see  19  &  20  Vict.  c.  97,  s.  7,  ante,  v.  Hunter,  10  B.  &  C.  449. 

77,  note  (a).    As  to  stamps  on  foreign  bills,  (k)  If  payable  afier  sight,  see   ante,   77, 

see  23  Vict.  c.  15.   This  is  a  necessary  aver-  Porm  No.  10. 

ment  though  a  foreign  town  be  mentioned,  (l)  See  Buckley  v.  Campbell,  1  Salk.  131 ; 

otherwise  the  bill  will  be  taken  to  be  an  in-  Smart  v.  Dean,  3  Keb.  645. 

land  bill.     Sprowle  v.  Legge,  1  B.  &  C.  16  ;  (m)  As  to  a  transfer  abroad  of  a  foreign 

Kearney  v.   King,   2   B.   &  Aid.  301;  and  bill,  Trimbly  w.  Vignier,  1  Bing.  N.   C.   151; 

the  defendant  might   treat  it  as  such  in  [Lebel  v.  Tucker,  37  L.  J.  Q.  B.  46 ;   S.  C. 

pleading,  and  deny  that  he  indorsed,  &c.  L.  E.  3  Q.  B.  77 ;]  ornote,  Bentley  I'.North- 

"  the  said  inland  bill ;  "  Armani  v.  Castrique,  house,  1  Mood.  &  M.  66. 

2  D.  &  L.  440  ;  S.  C.  13  M.  &  W.  443 ;  and  (n)  An  acceptance  of  a  foreign  bill  must 

may  show  even  as  against  a  bond  fide  holder  be  in  writing  on  the  bill,  or,  if  in  sets,  on 

that  the  bill,  though  purporting  to  be  drawn  one  of  the  parts  of  such  bill,  and  sijrned  by 

abroad,  was  drawn  in  England,  and  so  bad  the  acceptor  or  some  person  duly  authorized 

for  want  of  a  stamp.   Steadman  u.  Duhamel,  by  him.     19  &  20  Vict.  c.  97,  s.  6. 

1  C.  B.  888.  (o)  See  Simmonds  v.  Parminter,  1  "Wils. 
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[of  3,000  francs]  in  the  said  bill  mentioned)  at  the  time  of  making  the  said  bill, 

and  when  the  same  became  due,  was  and  is  of  the  value  of  [£ ]  of  lawful 

money  of  Great  Britain."    [_Add  count,  on  the  consideration  and  on  an  account 
stated,  and  conclude  as  directed,  ante,  33,  Form  No.  l.J 

31.  Indorsee  against  Drawer  of  Foreign  Bill  —  Default  Acceptance. 

Commencement,  ante,  6.]  For  that  the  defendant,  on  [i^c.J,  in  parts  beyond 
the  seas,  to  wit,  at  [Paris],  by  his  bill  of  exchange,  now  overdue,  directed  to 
one  E.  F.,  required  the  said  E.  F.  to  pay  (p)  to  the  said  defendant  [or  "  one 
G.  H."]  or  order  £100  5s.  6rf.  sterling,  {q)  two  months  after  date,  (r)  And 
the  defendant  indorsed  the  said  bill  [to  one  G.  H.,  who  then  indorsed  the 
same  to  one  I.  K.,  who  then  indorsed  the  same]  to  the  plaintiff.  And  the  said 
bill  was  then  presented  (s)  to  the  said  E.  F.  for  acceptance,  and  the  said  E.  F. 
then  refused  to  accept  the  same,  (t)  [ijT  the  bill  be  drawn  in  sets,  add  this 
averment :  "  nor  did  nor  would  he  accept  the  said  first  or  third  of  exchange 
in  the  said  bill  mentioned,"  (m)]  whereupon  the  said  bill  was  then  duly  pro- 
tested (x)  for  non-acceptance  thereof,  of  all  which  the  defendant  had  due 
notice ;  and  the  plaintiff,  by  reason  of  the  premises,  incurred  expenses  in  aiid 
about  the  noting,  protesting,  and  reexchange  of  the  said  bill,  and  for  com- 
mission and  postages  incidental  thereto  ;  (y)  and  the  defendant  hath  not  paid 
the  said  bill  or  expenses. 

32.  Indorsee  against  Drawer  of  Foreign  Bill  —  Default  Payment. 

Commencement,  ante,  5.]  For  that  the  defendant,  on  [^c],  in  parts  beyond 
the  seas,  to  wit,  at  [Paris],  by  his  bill  of  exchange,  now  overdue,  directed  to 
one  E.  F.,  required  the  said  E.  F.  to  pay  to  the  said  defendant  or  order  £100 
5s.  Go?,  sterling,  (z)  two  months  after  date,  {z)  And  the  defendant  indorsed 
the  said  bill  to  [one  G.  H.,  who  indorsed  the  same  to]  the  plaintiff.  And  the 
said  E.  F.  did  not  pay  the  said  bill,  although  the  same  was  presented  to  him 
when  due,  whereupon  the  said  bill  was  duly  protested  for  non-payment  thereof, 
of  all  which  the  defendant  had  due  notice. 

33.  Indorsee  against  Acceptor  of  Foreign  Bill,  supra  Protest,  (a) 
Commencement,  ante,  5.]    For  that  one  E.  F.,  on  [^c],  in  parts  beyond  the 

185  ;  Kearney  v.  King,  2   B.  &   Aid.   301 ;  diately  on  non-acceptance,  protest,  and  no- 

Sprowle  V.  Legge,  1  B.  &  C.  16.  tice.     "Whitehead  v.  Walker,  9  M.  &  W.  506. 

ip)  Observe  last  form  and  the  notes.    ,  (m)  Starke    ?'.   Cheeseman,    Carth.    509  ; 

\q)  If  payable  in  foreign  money,  obserye  Wegersloffe  v.  Keene,  Stra.  214. 

the  last  form.  (x)  As  to  the  omission  of  this  averment, 

(r)  If  payable  at  usance,  &c.  observe  the  see  Salomons  v.  Stavely,  3  Doug.  298 ;  Chit, 

last  form.  jr.  B.  423.    See   Witherley  v.    Sarsfield,    1 

(s)  A  foreign  bill,  payable  after  sight,  Sho.  127  ;  Chit..jr.  B.  173 ;  lb.  61.  A  sub- 
must  be  presented  for  acceptance  within  a  sequent  promise  by  defendant  to  pay  the 
reasonable  time  (which  is  a  mixed  question  bill,  even  though  conditional,  is  evidence  in 
of  law  and  fact) ;  the  want  of  presentment  support  of  this  averment.  Campbell  v. 
is  not  excused  by  reason  of  the  drawer  con-  Webster,  2  C.  B.  258 ;  and  see  ante,  79,  note 
tinuing  solvent  up  to  the   time  of  present-  (y). 

ment,  or  that  no  actual  damage  was  caused  (»)  See  Kendrick  i\  Lomax,  2  Cr.  &  J.  407. 

to  them  by  the  delay.     MuUick  v.  BadaUis-  (z)    If  payable  in   foreign  money,  qr  at 

sen,  9  Moore  P.  C.  C.  469.  usances  or  after  sight,  or  drawn  in  sets,  ob- 

(t)  An  allegation  that  the  bill  is  overdue  serve  Form  No.  30,  ante,  85. 

is  unnecessary ;  ante,  76,  note  (c) ;  in  the  case  (a)  See  form  Mitchell  v.  Baring,  4  C.  & 

in  the  text  the  right  of  action  accrues  imme-  P.  35  ;  S.  C.  10  B.  &  C.  4. 
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seas,  to  wit,  at  [Paris],  by  his  bill  of  exchange,  now  overdue,  directed  to  one 

G-.  H.,  required  the  said  G.  H.  to  pay  (b)  to  the  said  E.  F.  or  order  £ ,  (c) 

two  months  after  date.  («)  And  the  said  E.  F.  indorsed  the  same  to  [L.  M., 
who  indorsed  the  same  to]  the  plaintiff,  and  the  said  bill  was  presented  to  the 
said  G.  H.  for  acceptance,  and -he  refused  to  accept  the  same,  whereupon  the 
said  bill  was  protested  for  non-acceptance  thereof,  of  all  which  the  defendant 
had  notice.  And  thereupon  the  defendant,  in  order  to  prevent  the  said  bill 
from  being  sent  back  and  returned  to  the  said  E.  F.  [the  drawer'],  did  under 
the  said  protest  accept  the  said  bill,  and  the  said  G.  H.  \_tke  original  drawee'] 
did  not  pay  the  said  bill,  although  the  same  was  presented  (d)  to  him  for  pay- 
ment when  due,  whereupon  the  said  bill  was  then  duly  protested  (e)  for  non- 
payment thereof,  of  all  which  the  defendant  had  due  notice,  but  did  not  pay 
the  said  bill.  [Add  a  count  upon  an  account  stated,  and  conclude  as  ante,  34, 
Form  1.] 


FOR   BOARD   AND   LODGING.  (/) 

Commencement  as  ante,  33,  Form  1.]  For  the  use  and  occupation  of  cer- 
tain rooms,  apartments,  and  furniture  of  the  plaintiff,  by  the  defendant  ["  and 
other  persons,''  if  the  fact  he  so^  at  his  request,  and  for  meat,  drink,  attend- 
ance, and  other  necessaries  and  goods  by  the  plaintiff  found  and  provided  for 
the  defendant  ["  and  other  persons  "]  at  the  defendant's  request,  and  for  [state 
money  paid  or  other  debt,  and  conclude  with  account  stated,  S^c.  as  ante,  33]. 

[Form  prescribed  under  the  Massachusetts  Practice  Act. 

And  the  plaintiff  says  the  defendant  owes  him dollars  for  board  and 

lodging  furnished  by  the  plaintiff  for  the  defendant.    See  Raymond  v.  Eldridge, 
111  Mass.  390,391.] 

- ■■♦■ 

BONDS. 

Obs.  —  Bonds  may,  for  the  purpose  of  considering  the  rules  of  pleading  thereon,  be 
divided  into  —  1.  Common  Money  Bonds  ;  2.  Bonds  having  special  conditions 
for  the  performance  of  any  covenant  or  agreement  in  another  instrument,  S[c. 
within  the  statute  8  §•  9  TF.  3,  c.  11,  s.  8. 
1.  The  plaintiff  has  no  occasion  to  assign  any  breach  of  the  condition  of  a  com- 
mon money  bond  in  his  declaration  or  other  pleading  (unless  the  defendant  plead 
specially  that  he  has  performed  the  condition),  and  need  never  suggest  such 
breach  on  the  roll.  These  bonds  are  regulated  by  the  statute  4  &  o  Ann.  c.  16,  s. 
12.  At  common  law  the  joejiaZ(!/ was  the  debt  for  which  execution  might  be  is- 
sued; but  by  the  statute  of  Anne,  s.  12,  "  where  an  action  of  debt  is  brought 

(J)  Observe  Form  No.  30,  p.  85.  an  entire   contract  for  board  and  lodging. 

(c)  If.  payable  in  foreign  money,  or  at  Attwaters  w.  Courtney,  1  C.  &  M.  51.  It  is 
usances,  or  after  sight,  or  diawn  in  sets,  vide  necessary  for  the  plaintiff  to  prove  that  the 
Form  No.  30,  p.  85.  defendant  and  he  came  first  together  on  the 

(d)  Presentment /"or  poymenf  to  the  drawee  terms  that  the  board  and  lodging  was  to  be 
is  necessary.  Williams  v.  Germaine,  7  B.  &  paid  for,  and  that  it  was  not  to  be  furnished 
C.  468.  gratuitously.   Daviea  v.  Davies,  9  C.  &  P.  87. 

(e)  The  second  protest  is  necessary.  Hoare  Where  the  defendant  was  only  a  lodger,  see 
w.  Cazenove,  16  Bast,  391;  Vandenwall  v.  the  iono.  post,  tit.  "Landlord  and  Tenant." 
Tyrrell,  1  Mood.  &  M.  87.  The  plaintiff  should  declare  for  necessaries 

(/)  This  is  the  proper  form  where  the  as  post,  tit.  "  Necessaries,"  if  the  defendant 
defendant  was  an  inmate  in  the  plaintiff's  werenotaninmate,  but  was  casually  supplied, 
house,  and  was   boarded  and  lodged  under    as  in  the  case  of  an  innkeeper's  guest,  &c. 
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Obs.  upon  any  bond  which  hath  a  condition  or  defeasance  to  make  void  the  same 
upon  payment  of  a  lesser  sum  at  a  day  or  place  certain,  if  the  obligor,  his  heirs, 
executors,  or  administrators,  have,  before  the  action  brought,  paid  to  the 
obligee,  his  executors  or  administrators,  the  principal  and  interest  due  by  the 
defeasance  or  condition  of  such  bond,  though  such  payment  was  not  made 
strictly  according  to  the  condition  or  defeasance,  yet  it  shall  and  may  never- 
theless be  pleaded  in  bar  of  such  action  (see  post,  '  Payment '),  and  shall 
be  as  effectual  a  bar  thereof  as  if  the  money  had  been  paid  at  the  day  and 
place  according  to  the  condition  or  defeasance,  and  had  been  so  pleaded." 
And  by  section  13  it  is  enacted,  "  That  if  at  any  time  pending  an  action  upon 
any  such  bond  with  a  penalty,  the  defendant  shall  bring  into  court  where  the 
action  shall  be  depending  all  the  principal,  money,  and  interest  due  on  such 
bond,  and  also  all  such  costs  as  have  been  expended  in  any  suit  or  suits  in 
law  or  equity  upon  such  bond,  the  said  money  so  brought  in  shall  be  deemed 
and  taken  to  be  in  full  satisfaction  and  discharge  of  the  said  bond,  and  the 
court  shall  and  may  give  judgment  to  discharge  every  such  defendant  of  and 
from  the  same  accordingly."  Wheelhouse  v.  Ladbrooke,  3  H.  &  N.  291.  This, 
however,  does  not  authorize  the  payment  of n  the  money  into  court  being 
pleaded.  England  v.  Watson,  9  M.  &  W.  333;  London  [Bishop  of]  i^ 
McNiel,  9  Ex.  490;  Hodgkinson  v.  Wyatt,  1  D.  &  L.  66.  Upon  demurrer 
to  a  declaration  upon  a  bond,  the  indorsement  of  the  court  is  upon  the  dec- 
laration and  not  upon  the  breaches  assigned.  Kingsford  o.  Dutton,  1  Prac. 
Rep.  479. 

2.  Pleadings  on  bonds  having  special  conditions  of  the  nature  alluded  to  are  regu- 
lated by  the  statute  of  8  &  9  W.  3,  c.  11,  s.  8.  [By  s.  8  of  this  statute  it  is 
enacted,  that  in  all  actions  upon  any  bond  or  on  any  penal  sum  for  non-per- 
formance of  any  covenants  or  agreements  in  any  deed  or  writing  contained, 
the  plaintiff  may  assign  as  many  breaches  as  he  shall  think  fit,  and  the  jury 
shall  assess  not  only  such  damages  and  costs  of  suit  as  were  before  usually 
assessed,  but  also  damages  for  such  of  the  said  breaches  as  the  plaintiff  shall 
prove  to  have  been  broken;  and  that  the  like  judgment  shall  be  entered  on 
the  verdict  as  before  had  been  usually  entered  on  such  actions;  and  that,  if 
judgment  shall  be  given  for  the  plaintiff  on  demurrer,  or  by  confession,  ornil 
dicit,  he  may  suggest  upon  the  roll  as  many  breaches  as  he  shall  think  fit, 
upon  which  shall  issue  a  writ  to  the  sheriff  to  summon  a  jury  before  the  jus- 
tice or  justices  of  assize  (or  now  by  the  3  &  4  W.  4,  c.  42,  s.  16,  before 
the  sheriff)  to  inquire  of  the  truth  of  those  breaches,  and  to  assess  the  dam- 
ages that  the  plaintiff  shall  have  sustained  thereby.  The  section  then  pro- 
vides, that  in  case  the  defendant  shall  pay  into  court  the  damagej  assessed 
for  the  breaches,  a  stay  of  execution  shall  be  entered ;  or  if  the  plaintiff  is 
satisfied  by  execution,  the  defendant  shall  be  thereby  discharged,  but,  not- 
withstanding, in  each  case  the  judgment  shall  remain  as  a.  security  against 
any  further  breaches,  upon  which  the  plaintiff  may  have  a  scire  facias.^  Ac- 
cordingly the  judgment  is  entered  in  the  usual  form  for  the  whole  penalty 
and  costs,  with  the  addition,  "  that  the  plaintiff  have  execution  against  the 

defendant  of  the  damages  aforesaid  to by  the  jury  assessed,  according 

to  the  statute."] 

The  C.  L.  P.  Act,  1852,  does  not  affect  the  proceedings  under  the  8  &  9  W.  3, 
c.  11,  "  as  to  the  assignment  or  suggestion  of  breaches,  or' as  to  judgment 
for  a  penalty  as  a  security  for  damages  in  respect  of  further  breaches."  C. 
L.  P.  Act,. 1852,  s.  96. 

The  statute  8  &  9  W.  3  applies  (and  breaches  must  therefore  be  assigned  in 
the  pleadings  or  suggested  on  the  roll)  in  cases  where  a  bond  (though  on  the 
face  of  it  a  common  bond)  is  executed  contemporaneously  with  a  sepa- 
rate deed,  by  which  it  is  declared  by  the  parties  that  the  bond  shall  be  a  se- 
curity for  all  moneys  then  or  thereafter  to  be  due,  &o.  Hurst  v.  Jennings, 
5  B.  &  C.  650.  It  extends  also  to  annuity  bonds ;  Walcot  v.  Goulding,  8  T. 
R.  126;  arbitration  bonds;  Welch  v.  Ireland,  6  East,  613;  Hanbury  v.  Guest, 
14  East,  401 ;  and  to  bonds  conditioned  to  pay  a  sum  of  money  hy  instalments, 
unless  it  be  provided  that  the  whole  sum  shall  become  due  in  case  of  any  one 
default.  James  v.  Thomas,  5  B.  &  Ad.  40  ;  Smith  j;.  Bond,  10  Bing.  125; 
Kepp  V.  Wiggett,  4  C.  B.  678;  Hodgkinson  v.  Wyatt,  1  D.  &  L.  668. 

The  statute  8  &  9  W.  3  does  not  extend  to  common  money  bonds,  which  are  pro- 
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Oiss.  vided  for  by  4  &  5  Ana.  c.  16,  s.  13  ;  Cardozo  v.  Hardy,  2  Moore,  220;  or  to 
post  orbit  bonds  for  the  payment  of  a  gross  sum  at  one  time ;  Murray  ti.  Earl 
of  Stair,  2  B.  &  C.  82,  89,  3  D.  &  R.  78,  S.  G.  ;  or  a  bail  bond;  Moody  o. 
Pheasant,  2  B.  &  P.  446;  or  a  replevin  bond;  2  Saund.  187,  note  (2);  Middle- 
ton  r.  Bryan,  3  M.  &  S.  IS.'i ;  or  a,  petitioning  creditor's  bond  ;  Smith  v. 
Broomliead,  7  T.  R.  300 ;  Smithey  v.  Edmonson,  3  East,  22  ;  or  a  bond  to 
replace  stock.  Savill  v.  Jackson,  13  lyrics,  815.  And  although  the  statute 
appUes  Ijo  bonds  to  pay  money  at  different  periods,  where  part  has  not  ac- 
crued due  (see  Vansaudau  v.  Burt,  1  B.  &  Aid.  214;  Tighe  v.  Grafter,  2 
Taunt.  387),  yet  it  does.not  apply  to  a  bond  conditioned  for  the  payment  of 
a  principal  sum  on  a  named  day,  and  interest  at  fi.Ked  periods  before  that  day, 
pursuant  to  the  stipulations  in  a  deed,  if  the  action  be  brought  after  the  day 
when  the  principal  was  to  be  paid,  so  that  the  whole  sum  is  due,  and  notliing 
but  calculation  is  necessary  to  fix  the  precise  amount  claimable  on  the  face  of 
the  bond.  Smith  «.  Bond,  10  Bing.  125. 
Under  the  statute  8  &  9  W.  3,  the  plaintiff  may  either  declare  upon  the  bond 
as  a  common  money  bond  (Form  1),  or  he  may  in  his  declaration  set  out  the 
condition,  and  therein  assii/n  a  breach  or  breaches.  See  Form  2.,  If  the 
declaration  do  not  state  the  condition,  &c.  and  the  defendant  set  out  the 
condition  and  plead  performance  thereof,  the  plaintiff  must  specially  assign 
breaches  in  his  replication.  See  post,  Pleas,  "  Bonds."  If  the  defendant  do 
not  plead  performance,  but  plead  some  other  matter  irrelevant  thereto,  as  non 
est/actum,  &c.  the  plaintiff  must  reply  to  those  pleas  as  at  common  law, 
taking  issue,  and  must  not  iisxign  breaches  as  part  of  his  replication,  but  should 
enter  a  distinct  suggestion  of  breaches  under  the  statute.  See  Horafray  v. 
Rigby,  5  M.  &  S.  60  ;  Darbyshire  v.  Butler,  5  Moore,  193  ;  2  Saund.  187  a  : 
Tidd,  9th  ed.  688;  1  Chit.  PL  7th  ed.  611  ;  [Bush  v.  Leake,  3  Doug.  255'; 
Roakes  v.  Manser,  1  C.  B.  531.]  Where  the  declaration  does  not  show  the 
condition,  and  the  defendant  does  not  plead  at  all,  so  that  plaintiflf  signs 
judgment  by  default,  the  plaintiff  must  suggest  breaches  on  the  roll,  and  exe- 
cute a  special  writ  of  inquiry  under  the  statute.  See  lb. ;  Ghitty's  Forms, 
514;  2  Chit.  Arch.  Ind.  "  Bond;  "  [Ethersey  v.  Jackson,  8  T.  R.  255;  Lawes  v. 
Shaw,  5  Q.  JB.  322 ;  Roles  v.  Rosewell,  5  T.  R.  538  ;  Welch  v.  Ireland,  6 
East.  613.]  It  was  formerly  deemed  advisable  to  set  out  the  condition  and 
assign  breaches  in  the  replication,  where  it  was  anticipated  that  the  de- 
fendant would  plead  to  the  action ;  for  where  the  breaches  were  assigned  in 
the  declaration,  the  defendant  might  plead  several  distinct  pleas  or  matters 
thereto  ;  whereas,  if  breaches  were  as.signed  in  the  replication  in  answer  to 
a  general  plea  of  performance,  the  defendant  was  limited  to  one  answer  in 
his  rejoinder ;  but  as  several  rejoinders  to  the  same  matter  or  replication  are ' 
now  permitted  by  C.  L.  P.  Act,  1852,  s.  81,  these  reasons  no  longer  exist; 
and  where  expedition  is  material,  it  may  be  better  to  assign  the  breaches  in 
the  declaration,  and  thus  avoid  the  necessity  of  a  special  replii.'ation.  And 
this  course  is  often  material  in  cases  where  it  is  expected  that  the  defendant 
will  suffer  judgment  by  default.  In  this  instance,  if  the  breaches  are  as- 
signed in  the  declaration,  no  suggestion  on  the  roll  is  necessary,  and  the  plain- 
tiff's evidence  is  materially  diminished.  He  need  not,  on  the  execution  on  the 
writ  of  inquiry  under  the  statute,  prove  averments  contained  or  breaches  as- 
signed in  his  declaration ;  but  he  must  prove  all  averments  connected  with 
the  breaches  that  have  been  suggested  on  the  record  after  judgment.  See  1 
Saund.  58  a,  6th  ed.  In  an  action  on  a  bond  against  a  surety,  it  was  held, 
that  if  non-payment  by  the  principal,  after  notice  in  writing,  required  by  the 
condition,  be  averred  in  the  declaration,  and  the  defendant  suffer  judgment 
by  default,  it  is  not  necessary  to  give  evidence  of  the  notice,  because  the  al 
legations  in  the  declaration  are  not  put  in  issue ;  though  if  the  breach  be  sug 
gested  on  the  record  under  the  statute  after  judgment,  it  would  be  otherwise. 
Barwise  v.  Russell,  3  C.  &  P.  608;  and  see  Archbishop  of  Ganterbury  v. 
Robertson,  1  C.  &  M.  690;  Webb  v.  James,  8  M.  &  W.  645;  [Scott  v. 
Staly,  4  Bing.  N.  C.  724;  Quin  v.  King,  1  M.  &  W.  42.]  So  on  the  exe- 
cution of  the  writ  of  inquiry  after  judgment  on  demurrer,  the  execution  of  an 
instrument  which  the  defendant  has  stated  in  setting  out  the  condition  of  the 
bond  in  his  plea,  need  not  be  proved.  Collins  o.  Rybott,  1  Esp.  Rep.  157. 
Where  in  debt  on  bond  conditioned  for  the  performance  of  covenants  in  an 
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Obs.  indenture,  &c.  or  of  an  award,  judgment  is  suffered  to  pass  by  default,  and 
breaches  are  suggested,  he  must  prove  the  condition  of  the  bond,  the  award, 
indenture,  &c.  as  well  as  the  breaches.  1  Saund  58  a  ;  [and  see  per  Bram- 
well  B.  in  Betts  v.  Burch,  4  H.  &  N.  506,  510.]  The  defendant  cannot,  on  the 
execution  of  the  writ  of  inquiry,  offer  evidence  in  excuee  for  the  non-perform- 
ance of  the  condition.  Archbishop  of  Canterbury  v.  Robertson,  1  C.  &  M. 
404;  2  Chit.  Arch.  Ind.  "Bond."  Where  to  a  plea  of  performance  the 
plaintiff  has  assigned  breaches  in  his  replication,  it  is  advisable  for  the  plain- 
tiff to  sign  judgment  by  default  for  want  of  a  rejoinder,  and  state  the  plead- 
ings on  the  record.  Lawes  v.  Shaw,  5  Q.  B.  322.  [Under  the  Massachu- 
setts practice  act,  when  a  bond,  or  other  conditional  obligation,  contract  or 
grant,  is  declared  on,  the  condition  is  to  be  deemed  a  part  of  the  obligation, 
contract  or  grant,  and  must  be  set  forth;  breaches  relied  on  must  be  assigned, 
and  conditions  precedent  to  the  right  of  the  party  relying  thereon  are  to  be 
averred  to  have  been  performed,  or  his  excuse  for  the  non-performance 
thereof  stated.  Genl.  Sts.  c.  129,  §  2,  pt.  10.  See,  further,  as  to  the  remedy 
on  bonds  in  Massachusetts,   Genl.  Sts.  c.  133,  §§  9-13  ;  Leonard  v.    Speidel, 

104  Mass.  356;  Fisk  v.  Gray,  100  Ma-s.  191  ;  Leighton  c.  Brown,  98  Mass. 
515;  Goodrich  v.  Yale,  97  Mass.  15;  Austin  v.  Moore,  7  Met.  116;  Merrill  v. 
Mclntire,  13  Gray,  157;  Battey  r.  Holbrook,  11  Gray,  212;  Wright  v.  Quirk, 

105  Mass.  44,48;  Davis  v.  Harding,  3  Allen,  302.  In  New  York,  when  an 
action  is  bi-ought  upon  any  bond,  for  the  breaches  of  any  condition  other  than 
the  payment  of  money,  or  for  any  penalty  for  the  non-performance  of  any  cov- 
enant, or  written  agreement,  the  complaint  must  contain  averments  of  the 
specific  breaches  for  which  the  action  is  brought.  2  K.  S.  378,  §  5;  Reed  v. 
Drake,  7  Wend.  345;  People  v.  Brush,  6  Wend.  454:  People  v.  Russell,  4 
Wend.  670;  Western  Bank  v.  Sherwood,  29  Barb.  383.  This  rule  does  not 
apply  to  bonds  for  the  payment  of  money  by  instalments.  Spaulding  v.  Millard, 
17  VVend.  331;  Harmon  v.  Dedrick,  3  Barb.  192.  Nor  to  bonds  for  the  pay- 
ment of  an  annuity.  Wood  v.  Wood,  3  Wend.  454;  Nelson  v.  Bostwick,  5 
Hill,  37.  The  several  breaches  are  in  the  nature  of  distinct  causes  of  action. 
Beach  r.  Barons,  13  Barb.  305.  In  an  action  on  a  penal  bond  the  judgment, 
in  form,  is  for  the  penalty.     Western  Bank  «.  Sherwood,  29  Barb.  383.] 

1.    On  a  Common  Bond,  where  the  Condition  is  not  set  out. 
Commencement  in  debt,  ante,  5.]     For  that  the  defendant,  {g)  by  his  bond, 

acknowledged  himself  to  be  bound  to  the  plaintiff  in  the  sum  of  £ ,  (A)  to 

be  paid  to  the  plaintiff,  (?)  but  has  not  paid  the  same.*  And  the  plaintiff  also 
sues  the  defendant  for  money  payable  by  the  defendant  to  the  plaintiff  for 
money  found  to  be  due  from  .the  defendant  to  the  plaintiff  on  accounts  stated 
between  them.     And  the  plaintiff  claims  £ .  {k) 

2.    On  a  Mortgage  Bond,  or  other  Bond  for  the  Performance  of  Cov- 
enants in  another  Indenture,  assigning  a  Breach,  (l) 

For  that  the  defendant  by  his  bond  acknowledged  himself  to  be  bound  to 

(g)  As  to  defendant  executing  a  bond  un-        (h)  The  damages  are  limited  to  the  pen- 

der  a  different  name    from   that   by   which  alty.     Branscombe  v.  Scarborough,  G  Q.  B. 

he  is  sued,  Williams  v.  Bryant,  5  M.  &  W.  13;  Beaumont  v.  Greathead,  2  C.  B.  494 

447;   Finch  v.  Cocken,  2  Cr.,  M.  &  R.  196.  But  enough  should  be  stated  here  to  cover 

[Illegality  of  bond.      Blakemore   o.  Yates,  all  interest  due.   Ante,  34,  note  {(')•     Where 

.■i6  L.  J.  Ex.  121 ;  S.  C.  L.  R.  2  Ex.  225.]  by  tjie  eondition  a  less  sum  than  £20  is  pay- 

(A)  A  variance  in  stating  the  penalty  was  able,  and  the  penalty  does  not  exceed  £20, 

amended  at  the  trial  under  3  &  4  W.  4,  c.  no  costs  are  recoverable  by  virtue  of  13  &  14 

42,  s.  23.     Hill  V.  Salt,  2  Cr.  &  M.  420.  Vict.  c.  61,  s.  11.     Govens  v.  Moore,  3  H.  & 

(i)  Where   defendant    by   bond   acknowl-  N.  540.     But  as  the  penalty  is  the  debt  iu 

edged  himself  bound  to  A.  in  £100,  to  be  law ;  qumre,  if  the  penalty  exceed  £20,  whether 

paid  to  A.   or  B.,  held,  that  A.  might   sue  costs  are  not  recoverable.    lb. 
defendant  and  declare  against  him  without        (I)  See  Obs.  supra;  and  vide  the  sugges- 

noticing  C.  or  negativing  non-payment  to  B.  tion  there,  that  it  is  sufficient  to  declare  on 

White  V.  Hancock,  2  C.  B.  830.  the  bond,  as  on  a  common  money  bond,  ac- 
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the  plaintiff  in  the  sum  of  £ conditioned  [^c.  set  it  out']  ;  and  the  plaintiff 

further  saith  that  in  and  by  the  said  indenture  mentioned  and  referred  to  in 
the  said  condition  of  the  said  bond,  the  defendant,  for  the  consideration  therein 
mentioned,  did  grant  {as  in  indenture],  to  have  and  to  hold  [Sfc.  as  in  in- 
denture], but  subject  nevertheless  to  a  certain  proviso  for  the  redemption  of 
the  said  premises,  being  the  proviso  or  condition  mentioned  and  referred  to  in 
and  by  the  said  condition  in  that  behalf,  whereby  it  was  provided  [_Sfc.  reciting 
the  proviso  and  defendant's  covenant  to  pay].  And  for  assigning  a  breach  of 
the  said  condition  of  the  said  bond,  the  plaintiff  says  that  the  defendant  did 
not  pay  to  the  plaintiff  the  said  sum  of  £ and  interest  in  the  said  con- 
dition of  the  writing  obligatory  mentioned,  on  the  said day  of next 

ensuing  the  date  of  the  said  writing  obligatory,  or  at  any  time  before  or  after- 
wards, according  to  and  in  discharge  of  the  said  proviso  or  condition,  and  the 

said  sum  of  £ ,  together  with  £ ,  for  [six]  half  year's  interest  (m)  of 

and  upon  the  said  principal  sum  of  £ ,  being  the  [six]  half  years  next  pre- 
ceding the day  of ,  a.  d. ,  and  then  last  elapsed,  is  still  wholly 

due  and  unpaid  to  the  plaintiff,  whereby  the  said  bond  became  forfeited.  And 
the  plaintiff  claims  £ . 

[2a.  Form  of  Declaration  prescribed  hy  Practice  Act  of  Massachusetts, 
on  a  Bond  with  condition  to  pay  certain  Debts  of  the  Plaintiff,  and 
to  provide  for  his  Support. 

And  the  plaintiff  says  the  defendant  executed  to  him  a  bond,  a  copy  whereof 
is  hereto  annexed. 

And  the  plaintiff  says  he  owed  to  one  0.  P.  the  sum  of  one  hundred  dollars 
on  a  promissory  note  [describing  it],  which  the  defendant  neglects  to  pay. 

Also  that  he  owed  to  one  R.  S.  one  hundred  dollars,  according  to  the  account 
hereto  annexed,  which  the  defendant  neglects  to  pay. 

Also  that  the  defendant  neglects  to  provide  clothing  for  the  plaintiff. 

And  the  plaintiff  has  requested  the  defendant  to  pay  said  debts,  and  provide 
for  his  support  as  mentioned  in  said  bond.  [  To  be  inserted,  if  proof  of  the 
request  is  necessary.]     Genl.  Sts.  c.  129,  §  87.] 

3.  By  a  Surety  on  a  Bond  of  Indemnity,  given  to  him  by  a  Clerk  on 
his  becoming  Answerable  to  an  Insurance  Office  for  the  Fidelity  of 
the  Cleric,  (w) 

Proceed  as  in  last  form,  setting  out  the  condition  in  full.]  And  the  plain- 
tiff says  that  the  said  E.  F.  remained  and  continued  in  the  said  service  of  the 

said Company  as  in  the  said  condition  of  the  said  bond  mentioned,  for  a 

long  period  of  time,  during  which  he  the  said  E.  F.  had  and  received,  (o)  for 

and  on  the  account  of  the  said Company,  divers  moneys,  to  wit,  £ , 

yet  the  said  E.  F.  did  not  make  good,  (o)  answer  for,  or  pay  the  moneys  due 
from  him  on  the  balance  of  accounts  to  the  said  company  (although  the  same 

cording  to  Form  1,  ante,  90.  When  not  nee-  hill,  6  M.  &  G.  59  ;  and  Simmons  o.  Wood, 
essary  to  suggest  breach    on   a  mortgage    5  Q.  B.  1 70. 

bond,  ante,  Obs.  (n)  See  a  similar  form,  Field  v.  Robbins, 

(m)  As  to  this  breach,  see  King  v.  Green-    8  Ad.  &  E.  90. 

(o)  Follow  the  terms  of  the  condition. 
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company  afterwards  requested  (p)  the  said  E.  F.  so  to  do),  but  therein  wholly 
failed  and  made  default,  whereby  the  plaintiff  was,  under  and  by  virtue  and  in 
pursuance  of  his  said  writing  obligatory,  called  upon  and  forced  and  obliged 

to  pay  and  did  pay  to  the  said Company  a  large  sum  of  money,  to  wit, 

£ ,  in  part  of  the  said  moneys  which  the  said  E.  F.  had  so  neglected  to 

pay  as  aforesaid  [_here  aver  performance  of  all  conditions  precedent,  as  ante, 
39]  ;  yet  the  defendant  hath  not  well  or  sufficiently  saved,  defended,  or  kept 
harmless  or  indemnified  the  plaintiff  from  the  said  loss,  charges,  and  damages 
which  he  so  sustained,  paid,  expended,  suffered,  and  was  put  unto  as  aforesaid, 
and  which  did  happen  and  come  unto  him  for  and  by  reason  and  means  of  the 
plaintiff  having  so  become  security  for  the  said  E.  F.  as  aforesaid,  but  hath 
hitherto  wholly  neglected  and  refused  so  to  do,  whereby  the  said  bond  became 
forfeited.     And  the  plaintiff  claims  £ . 

4.    O71  a  Bond  given  to  the  Gruardians  of  the  Poor  for  the  due  Supply 

of  Provisions,  and  Plea  of  Dispensation  of  the  Condition. 

Elliott  V.  Martin,  2  M.  &  W.  13. 

[4a.    On  Bond  given  to   Churchwardens  for  the  Performance  of  the 

Duties  of  Rates  Collector,  and  Pleas. 

Skillett  V.  Fletcher,  L.  E.  1  C.  P.  217 ;  L.  E.  2  C.  P.  469.] 

5.    On  Bonds  in  Restraint  of  Trade. 
Ward  V.  Byrne,  5  M.  &  "W".  648 ;  Mercer  v.  Irving,  El.,  Bl.  &  El.  563 ; 
Tallis  V.  Tallis,  1  El.  &  Bl.  391. 

6.  Against  a  Surety  on  a  Bond  given  for  the  Fidelity  of  an  Agent  to 
whom  the  Plaintiff  intrusted  Goods  to  sell,  (jf) 

Stothert  V.  Goodfellow,  1  Nev.  &  Man.  202. 

7.  Against  the  Surety  in  an  Annuity  Bond. 
White  V.  Corbett,  EL,  Bl.  &  El.  1103. 

8.  By  the  Assignee  of  an  Administration  Bond  assigned  hy  Order  of 

the  Prolate  Court. 
Young  V.  Hughes,  4  H.  &  N.  76  ;  Archbishop  of  Canterbury  v.  Eobertson, 
1  Cr.  &  M.  690. 


BRIBERY. 


Action  to  recover  a  Penalty  of  ^100  for  bribing  a  Voter  at  a  Par- 
liamentary Flection,  (r) 
Commencement  as  ante,  5.]     For  that  the  defendaat,  after  the  passing  of 

(p)  As   to  this   request,  see  Batsome  v.  Q.  B.  514;  Chapman  w.  Beckington,  3  Q.  B. 

Spearman,  9  Ad.  &  E.  298 ;  Vyse  v.  Wake-  703 ;  Mayor  of  Berwick  v.  Oswald,  1  El.  &  Bl. 

field,  7  M.  &  W.  126.  295.     See  cases  in  Fisher's  Index,  "  Bond." 

{q)  And  see  Bishton  v.  Evans,  2  Cr.,  M.  &        (r)  See  a  form,  Cooper  v.  Slade,  6  El.  & 

R.  12.      As   to   when   liability   discharged.  Bl.  447 ;  27  L.  J.  Q.  B.  449,  H.  of  L.     See 

London  Assurance  Corporation  v.  Bold,  6  post,  "  Statutes." 
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a  certain  act  of  parliament,  passed  in  the  17th  and  18th  year  of  the  reign 
of  Queen  Victoria,  called  an  act  to  cpnsoKdate  and  amend  the  laws  relating 
to  bribery,  treating,  and  undue  influence  at  elections  of  members  of  parlia- 
ment, and  before  this  suit,  promised  [or  gave]  money  to  or  for  one  A.  B., 
who  was  a  voter  within  the  true  meaning  and  intent  of  the  said  statute  for 
and  at  an  election  for  a  member  \^or  members]  of  parliament  for  the  borough 

of [or  county  of ],  in  order  to  induce  the  said  A.  B.  to  vote  at  the 

said  election,  contrary  to  the  form  of  the  statute,  whereby  the  defendant  became 
liable  to  forfeit  for  his  said  offence  the  sum  of  £100.  And  the  plaintiff  claims 
£100. 


BROKER. 


See  "  Agent,"  ante,  38,  and  post,  "  Insurance  Broker."  [  Who  is  a  broker 
within  57  Geo.  3,  c.  60,'Scott  v.  Jackson,  19  C.  B.  N.  S.  134.] 

1.  Against  Share  Brokers  for  not  purchasing  Shares  for  the  Plaintiff 

at  the  Market  Price,  according  to  Order. 
Williams  v.  The  London  Commercial  Exchange  Company,  10  Ex.  569. 

2.  Against  a  Broker  for  not  giving  his  Principal  a  true  Account  of  the 

,  Purchases  which  he  had  effected  for  him. 
Form  and  law.     Thorn  v.  Bigland,  8  Ex.  725. 

[3.  Against  Client  hy  Broker  for  not  ratifying  Sale. 

Biederman  v.  Stone,  36  L.  J.  C.  P.  198 ;  S.  C.  L.  R.  2  C.  P.  504;  and  see 
Grissell  v.  Bristowe,  L.  R.  3  C.  P.  112; -37  L.  J.  C.  P.  89;  and  Paine  v. 
Hutchinson,  L.  R.  3  Ch.  Ap.  388. 

4.  Against  Broker  employed  to  purchase  and  accept  Groods,for  accept- 
ing Goods  not  agreeing  with  the  Contract  Description. 
Zwilchenhart  v.  Alexander,  1  B.  &  S.  234. 

5.  Indebitatus  Count  by  a  Broker  for  Commission,  ^c. 

Money  payable  by  the  defendant  to  the  plaintiff  for  work  done  by  the  plain- 
tiff as  a  broker,  and  otherwise,  for  the  defendant,  and  at  his  request,  and  for 
commission  and  reward  due  from  the  defendant  to  the  plaintiff  in  respect 
thereof,  and  for  stock,  shares,  scrip,  and  goods  sold  and  delivered  by  the  plain- 
tiff to  the  defendant. 

Like  counts.  Knight  v.  Cambers,  15  C.  B.  562 ;  Knight  v.  Fitch,  15  C.  B. 
566  ;  Smith  V.  Lindo,  4  C.  B-  N.  S.  395. 

Count  hy  broker  for  a  share  of  commission  paycMe  for  introducing  business. 
Gibson  V.  Crick,  1  H.  &  C.  142 ;  Allan  v.  Sundius,  1  H.  &  C.  123. 

By  a  broker  against  his  employer  on  the  implied  promise  that  shares  delivered 
him  to  sell  were  genuine,  the  shares  being  in  fact  forged,  and  the  plaintiff  having 
been  compelled  to  replace  them  by  genuine  ones.  Westropp  v.  Solomon,  8  C.  B. 
345. 
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By  a  hroker  against  Ms  emphyer  on  an  implied  warranty  that  he  had  author- 
ity to  sell.     Wilson  v.  Miers,  10  C.  B.  N.  S.  348.] 


CARRIERS  BY  LAND. 

Obs.  —  See  Chit.  jr.  Cont.  Index,  in  voc.  The  remedy  is  on  contract  or  tort.  See 
forms,  posi,  Declarations  in  Tort,  tit.  "  Carrier,"  where  the  law  on  this  sub- 
ject is  more  fully  given.  In  general  the  consignee  should  be  the  plaintiff; 
Chit.  &  Temp,  on  Car.  125;  Coombs  v.  The  Bristol  &  Exeter  Ry.  Co.  3 
H.  &  N.  510;  [1  Chitty  Coutr.  (llth  Am.  ed.)  722;  Potter  v.  Lansing,  1 
John.  215;  Mclntyre  v.  Bowne,  1  John.  229  ;  De  Wolf  ».  New  York  Ins.  Co. 
20  John.  214;  Bonner  v.  Marsh,  10  Sm.  &  M.  376;  Benj.  Sales  (1st  Am.  ed.) 
399,  and  note  (c);  1  Chitty  PI.  6,  note  (a;)  and  cases  cited;  Krulder  v.  Ellison, 
47  N.  Y.  36;  Thompson  w.  Fargo,  49  N.Y.  188  ;  Southern  Express  Co.  v.  Ca- 
perton,  44  Ala.  101 ;  Lawrence  v.  Minturn,  1 7  How.  (U.  S.)  100 ;]  except  where 
the  property  has  not  passed  to  him.  Coates  v.  Chaplin,  3  Q.  B.  483;  [1  Chitty 
PI.  6,  7,  and  notes;  1  Chitty  Contr.  (llth  Am.  ed.)  723;  Price  d.  Powell,  3 
Comst.  322;  Carter  u.  Graves,  9  Yerger,  446  ;  Goodwyn  v.  Douglass,  1  Cheves, 
174 ;  Mayall  v.  Boston  &  Maine  R.  R.  19  N.  H.  122,  128.    The  consignor  may 

,  sue  where  he  has  contracted  for  safe  conveyance,  although  the  title  may  have 

passed  to  the  consignee.  Hooper  v.  Chicago  &c.  R.  R.  Co.  27  Wise.  81.]  in  case 
of  joint  bailment  by  A.  and  B.  of  goods  partly  A.'s,  and  partly  B.'s,  A.  and  B. 
may  sue  jointly  for  the  loss.  Metcalf  v.  London  &  Brighton  By.  Co.  4  C. 
B.  N.  S.  318.  It  is  sufficient  to  sue  one  of  several  carriers  in  partnership. 
1  W.  4,  c.  68,  s.  5.  At  common  latv  a  public  carrier  is  liable  absolutely  for 
the  loss  of  goods,  except  in  case  of  loss  by  the  act  of  God  or  the  king's  ene- 
mies. Jones  on  Bailm.  1 04 ;  Chit.  &  Temp,  on  Car.  36  ;  Oakly  v.  Ports- 
mouth &  Ryde  Steam  Navigation  Co.  11  Ex.  618;  [1  Chitty  Contr.  (llth 
Am.  ed.)  689,  and  cases  in  note  (a).]  By  the  carriers'  act,  1  W.  4,  c.  68,  s. 
1,  "no  mail  contractor,  stage-coach  proprietor,  or  other  common  carrier  by 
land  for  hire  shall  be  liable  for  the  Zoss  (Hearn  i>.  London  &  Southwestern 
Ry.  Co.  10  Ex.  793;  Pianciani  v.  London  &  South  Western  Ry.  Co.  18  C. 
B.  226)  of  or  injury  to  any  article  or  property  of  the  description  following, 
that  is  to  say,  gold  or  silver  coin  of  this  realm,  or  of  any  foreign  state,  or 
any  gold  or  silver  in  a  manufactured  or  unmanufactured  state,  or  any  precious 
stones,  jewelry,  watches,  clocks,  or  time-pieces  of  any  description,  trinkets, 
bills,  notes  of  the  governor  and  company  of  the  banks  of  England,  Scotland, 
and  Ireland,  or  of  any  other  bank  in  Great  Britain  or  Ireland,  orders,  notes, 
or  securities  for  payment  of  money,  English  or  foreign  stamps,  maps,  writ- 
ings, title-deeds,  paintings,  engravings,  pictures,  gold  or  silver  plate  or  plated 
articles,  glass,  china,  silks  in  a  manufactured  or  unmanufactured  state,  and 
whether  wrought  up  or  not  wrought  up  with  other  materials,  furs  or  lace,  or 
any  of  them,  contained  in  any  parcel  or  package  which  shall  have  been  de- 
livered either  to  be  carried  for  hire  or  to  accompany  the  person  of  any  passenger 
in  any  mail  or  stage-coach  or  other  public  conveyance,  when  the  value  of  such 
article  or  articles  or  property  contained  in  such  parcel  or  package  shall  exci-ed 
'the  sum  of  £10;  unless  at  the  time  of  the  delivery  thereof  at  the  office,  ware- 
house, or  receiving-house  of  such  mail  contractor,  coach  proprietor,  or  other 
common  carrier,  or  to  his,  her,  or  their  book-keeper,  coachman,  or  other  ser- 
vant, for  the  purpose  of  being  carried  or  of  accompanying  the  person  of  any 
passenger  as  aforesaid,  the  value  and  nature  of  such  article  or  articles  or 
property  shall  have  been  declared  by  the  person  sending  or  delivering  the 
same;  see  Boys  v.  Pink,  8  C.  &  P.  361  ;  and  such  increased  charge  as  is 
hereinafter  mentioned,  or  an  engagement  to  pay  the  same,  be  accepted  by. 
the  person  receiving  such  parcel  or  package." 
The  second  section  enacts,  "  that  when  any  parcel  or  package  containing  any  of 
the  said  articles  shall  be  so  delivered,  and  its  value  and  contents  declared  as 
aforesaid,  and  such  value  shall  exceed  the  sum  of  £10,  it  shall  be  lawful  for 
such  mail  contractors,  stage-coach  proprietors,  and  other  common  carriers,  to 
demand  and  receive  an  increased  rate  of  charge,  to  be  notified  by  some  notice 
affixed  in  legible  characters  in  some  public  and  conspicuous  pari  of  the  office. 


DECLARATIONS   ON   CONTRACTS.      CARRIERS.  95 

Obs.  warehouse,  or  other  receiving-house  where  such  parcels  or  packages  are  re- 
ceived by  them  for  the  purpose  of  conveyance,  stating  the  increased  rate  of 
charge  required  to  be  paid  over  and  above  the  ordinary  rate  of  carriage,  as  a 
compen-ation  for  the  greater  risk  and  care  to  be  taken  for  the  safe  convey- 
ance of  such  valuable  articles;  and  all  persons  sending  or  delivering  parcels 
or  packages  containing  such  valuable  articles  at  such  office  shall  be  bound  by 
such  notice  without  further  proof  of  the  same  having  come  to  their  knowledge." 

By  the  third  section,  "when  the  value  shall  have  been  so  declared,  and  the  in- 
creased rate  of  charge  paid,  or  any  engagement  to  pay  the  same  shall  have 
been  accepted,  the  person  receiving  such  increased  rate  of  charge,  or  accept- 
ing such  agreement,  shall,  it  thereto  required,  sign  a  receipt  for  the  package 
or  parcel,  acknowledging  the  same  to  have  been  insured  (which  receipt  shall 
not  be  liable  to  any  stamp  duty) ;  and  if  such  receipt  shall  not  be  given 
when  required,  or  such  notice  as  aforesaid  shall  not  have  been  affixed,  the 
mail  contractor,  stage-coach  proprietor,  or  other  common  carrier  as  aforesaid, 
shall  not  be  entitled  to  any  benefit  or  advantage  under  the  act,  but  shall  be 
liable  as  at  the  common  law,  and  be  liable  to  refund  the  increased  rate  of 
charge." 

'Sha  fourth  section  provides,  "that  no  public  notice  or  declaration  shall  limit  or 
in  any  wise  affect  the  liability  at  common  law  of  any  such  mail  contractors, 
stage-coach  proprietors,  or  other  public  common  carriers,  for  or  in  respect  of 
any  goods  to  be  carried  and  conveyed  by  them  ;  but  that  they  shall  be  liable 
as  at  the  common  law,  to  answer  for  the  loss  of  or  injury  to  any  articles  and 
goods  in  respect  whereof  they  may  not  be  entitled  to  the  benefit  of  the  act,  any  pub- 
lic notice  or  declaration  by  them  made  and  given  contrary  thereto,  or  in  any 
wise  limiting  such  liability,  notwithstanding." 

Section  six  provides,  "that  nothing  in  the  act  contained  shall  extend  or  be 
construed  to  annul  or  in  any  wise  affect  any  special  contract  between  such 
mail  contractor,  stage-coach  proprietor,  or  common  carrier,  and  any  other 
parties,  for  the  conveyance  of  goods." 

By  the  seoenth  section  it  is  enacted,  "  that  where  any  parcel  or  package  shall 
have  been  delivered  at  any  such  office,  and  the  value  and  contents  declared, 
and  the  increased  rate  of  charges  been  paid,  and  such  parcel  or  package  shall 
have  been  lost  or  damaged,  the  party  entitled  to  recover  damages  in  respect 
thereof  shall  also  be  entitled  to  recover  back  such  increased  charges  in  addi- 

,    tion  to  the  value  of  such  parcel  or  package." 

The  eighth  section  provides,  "  that  nothing  in  the  act  shall  protect  any  mail 
contractor,  stage-coach  proprietor,  or  other  common  carrier  for  hire,  from 
liabiUty  to  answer  for  loss  or  injury  to  any  goods  or  articles  whatsoever,  aris- 
ingfrom  the  felonious  (see  The  Great  Western  Ry.  Co.  v.  Rimell,  18  C.  B.  585) 
acij-of  any  coachman,  guard,  book-keeper,  porter,  or  other  servant  in  his  employ  ; 
nor  to  protect  any  such  coachman,  guard,  book-keeper,  or  other  servant,  from 
liability  for  any  loss  or  injury,  occasioned  by  his  own  personal  neglect  or  mis- 
conduct. ' ' 

By  the  ninth  section,  "  such  mail  contractors,  stage-coach  proprietors,  or  other 
common  carriers  for  hire,  are  not  to  be  concluded  as  to  the  value  of  any  such 
parcel  or  package  by  the  value  so  declared  as  aforesaid,  but  that  he  or  they 
shall  in  all  cases  be  entitled  to  require  from  the  plaintifi'  proof  of  the  actual 
value  of  the  contents  by  the  ordinary  legal  evidence ;  and  that  the  mail  con- 
tractors, stage-coach  proprietors,  or  other  common  carriers  as  aforesaid, 
shall  be  liable  to  such  damages  only  as  shall  be  so  proved  as  aforesaid,  not 
exceeding  the  declared  value,  together  with  the  increased  charges." 

The  statute  applies  even  to  bulky  goods  of  the  description  mentioned  in  the  act ; 
and  there  is  no  distinction  between  gross  and  ordinary  negligence,  the  carrier 
being  equally  protected  in  either  case.  Hinton  v.  Dibden,  2  Q.  B.  646;  he 
would,  however,  be  responsible,  notwithstanding  the  provisions  of  the  stat- 
ute, for  unreasonable  delay  or  negligence  in  delivering  the  goods ;  Boys  v. 
Pink,  supra;  or  for  wilful  misfeasance,  as  sending  the  goods  by  a  wrong  con- 
veyance, or  by  a  different  route,  or  beyond  the  place  of  their  destination. 
Hearn  u.  London  &  South  Western  Ry.  Co.  10  Ex.  793;  Chit.  &  Temp. 
Car.  50. 

The  liability  of  railway  and  canal  companies  as  carriers  is  regulated  by  the  rail- 
way and  canal  traffic  act,  1854,  17&  18  Vict.  c.  31.   It  is  enacted  by  section  7  of 
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O  BS .  that  act,  that ' '  Every  such  company  as  aforesaid  shall  be  liable  for  the  loss  of  or 
for  any  injury  done  to  any  horses,  cattle,  or  other  animals,  or  to  any  articles, 
goods,  or  things,  in  the  receiving,  forwarding,  or  delivering  thereof,  occa- 
sioned by  the  neglect  or  default  of  such  company  or  its  servants,  notwith- 
standing any  notice,  condition,  or  declaration  made  and  given  by  such  com- 
pany contrary  thereto,  or  in  any  wise  limiting  such  liability;  every  such  notice, 
condition,  or  declaration  being  hereby  declared  to  be  null  and  void  :  Provided 
always,  that  nothing  herein  contained  shall  be  construed  to  prevent  the  said 
companies  from  making  such  conditions  with  respect  to  the  receiving,  for- 
warding, and  delivering  of  any  of  the  said  animals,  articles,  goods,  or  things, 
as  shall  be  adjudged  by  the  court  or  judge,  before  whom  any  question  relat- 
ing thereto  shall  be  tried,  to  be  just  and  reasonable :  Provided  always,  that 
no  greater  damages  shall  be  recovered  for  the  loss  of  or  for  any  injury  done  to 
any  of  such  animals,  beyond  the  sums  hereinafter  mentioned  ;  that  is  to 
say,  for  any  horse,  fifty  pounds;  for  any  neat  cattle,  per  head,  fifteen  pounds; 
for  any  sheep  or  pigs,  per  head,  two  pounds ;  unless  the  person  sending  or  de- 
livering the  same  to  such  company  shall,  at  the  time  of  such  dehvery,  have 
declared  them  to  be  respectively  of  higher  value  than  as  above  mentioned; 
in  which  case  it  shall  be  lawful  for  such  company  to  demand  and  receive  by 
way  of  compensation  for  the  increased  risk  and  care  thereby  occasioned  a 
reasonable  percentage  upon  the  excess  of  the  value  so  declared  above  the  re- 
spective sums  so  limited  as  aforesaid,  and  which  shall  be  paid  in  addition  to 
the  ordinary  rate  of  charge;  and  such  percentage  or  increased  rate  of  charge 
shall  be  notified  in  the  manner  prescribed  in  the  statute  11  Geo.  4  and 
1  W.  4,  c.  68,  and  shall  be  binding  upon  such  company  in  the  manner 
therein  mentioned:  Provided  also,  that  the  proof  of  the  value  of  such  ani- 
mals, articles,  goods,  and  things,  and  the  amoimt  of  the  injury  done  thereto, 
shall  in  all  cases  he  upon  the  person  claiming  coQipensation  for  such  loss  or 
injury :  Provided  also,  that  no  special  contract,  between  such  company  and 
any  other  parties  respecting  the  receiving,  forwarding,  or  delivering  of  any 
animals,  articles,  goods,  or  things  as  aforesaid  shall  be  binding  upon  or  affect 
any  such  party  unless  the  same  be  signed  by  him  or  by  the  person  delivering 
such  animals,  articles,  goods,  or  things  respectively  for  carriage :  Provided 
also,  that  nothing  herein  contained  shall  alter  or  affect  the  rights,  privileges, 
or  liabilities  of  any  such  company  under  the  said  act  of  11  Geo.  4  and 
1  W.  4,  c.  68,  with  respect  to  articles  of  the  descriptions  mentioned  in 
the  said  act."  [Beal  v.  South  Devon  Railway  Co.  3  H.  L.  Cas.  337.  A 
railway  company  is  not  entitled  to  demand  an  increased  charge,  under  s.  7, 
for  carrying  a  valuable  horse,  unless  a  declaration  be  made  by  the  sender 
with  an  intention  that  it  should  so  operate.  Robinson  v.  South  Western  Kail- 
way  Co.  34  L.  J.  C.  P.  234;  19  C.  B.  N.  S.  51.  Declaration  against  com- 
pany for  negligence  in  receiving  a  horse.  Hodgraan  v.  West  Midland  Rail- 
way Co.  33  L.  J.  Q.  B.  233;  5  B.  &  S.  173.] 
As  to  what  is  or  is  not  a  reasonable  condition,  see  McManus  u.  The  Lancashire 
&  Yorkshire  Ry.  Co.  4  H.  &  N.  327;  Pardington  v.  The  South  Wales  Ry. 
Co.  1  H.  &  N.  392;  Simons  c.  Great  Western  Ry.  Co.  18  C.  B.  805;  Dunham 
u.  The  London  &  North  Western  Ry.  Co.  18  C.  B.  826 ;  26  L.  J.  C.  P.  31 ;  Wise 
V.  The  Great  Western  Ry.  Co.  1  H.  &  N.  63 ;  White  v.  Great  Western  Ry. 
Co.  2  C.  B.  N.  S.  7;  Peek  v.  North  Staffordshire  Ry.  Co.  27  L.  J.  Q.  B.  465; 
[El.,  Bl.  &  El.  958;  S.  C.  10  H.  L.  Cas.  473,  494;  Martin  v.  The  Great  In- 
dian &c.  Railway  Co.  37  L.  J.  Ex.  27;  L.  R.  3  Ex.  9  ;  Booth  v.  North  East- 
ern Railway  Co.  36  L.  J.  Ex.  83;  L.  R.  2  Ex.,  173;  AUday  o.  Great  Western 
Railway  Co.  34  L.  J.  Q.  B.  5;  S.  C.  5  B.  &  S.  903;  Lord  v.  The  Midland 
Railway  Co.  36  L.  J.  C.  P.  170;  L.  R.  2  C.  P.  339;  Robinson  v.  Great  West- 
ern Railway  Co.  35  L.  J.  C.  P.  123;  1  Chitty  Contr.  (11th  Am.  ed.)  690, 
and  note  (/),  and  cases  cited,  692  et  seq.  ;  Railroad  v.  Manuf.  Co.  16  Wal- 
lace, 318;  York  Co.  v.  Central  R.  R.  3  Wallace,  107;  Western  Trans- 
portation Co.  V.  Downer,  11  Wallace,  129;  Graham  v.  Davis,  4  Ohio  St. 
362;  Powell  v.  Penn.  R.  R.  32  Penn.  St.  414;  Indianapolis  &  C.  R.  R. 
V.  Cox,  29lnd.  360,  362;  Southern  Express  Co.  v.  Caperton,  44  Ala.  101; 
Southern  Express  Co.  v.  Crook,  44  Ala.  468;  Beal  v.  South  Devon  Rail- 
way Co.  5  H.  &  N.  875;  S.  C.  3  H.  &  C.  338;  Sager  c.  Portsmouth,  S.  & 
P.  &  E.  Railroad  Co.   31   Maine,  228;    Aldridge   i).   Great  Western   Rail- 
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Obs.  way  Co.  15  C.  B.  N.  S.  582;  T.  P.  &  W.  R.  K.  Co.  v.  Merriman,  52  111. 
123;  Wilson  v.  Chesapeake  &  Ohio  R.  R.  Co.  21  Grattan,  654«;  Rixford 
V.  Smith,  52  N.  H.  355,  364,  and  cases  cited;  Louisville  &c.  R.  R.  Co. 
V.  Hedger,  13  Am.  Law  Reg.  N.  S.  145,  and  note  ad  Jinem.  A  special 
contract  between  the  shipper  of  goods  and  a  common  carrier,  for  the 
carriage  at  the  shipper's  risk  during  transportation,  does  not  exempt  the 
carrier  from  liability  for  an  injury  caused  to  the  goods,  during  transportation, 
by  his  own  negligence.  School  District  in  Medfield  v.  Boston  &c.  R.  R.  Co. 
102  Mass.  552;  New  .Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  (U. 
S.)  344,  383;  Squire  v.  New  York  Central  R.  R.  Co.  98  Mass.  239,  and 
cases  there  cited;  Pennsylvania  R.  R.  Co.  v.  Butler,  57  Penn.  St.  335;  Welsh 
V.  Pittsburg  &c.  R.  R.  Co.  10  Ohio  St.  65;  Wyld  v.  Pickford,  8  M.  &  W. 
458;  1  Chitty  Contr.  (Uth  Am.  ed.)  690,  note  (/),  and  c4ses  cited;  Willis 
I'.  Grand  Trunk  Railway  Co.  62  Maine,  488,  and  cases  cited;  Western 
Transportation  Co.  v.  Downer,  11  Wallace,  129;  Powell  v.  Pennsylvania  R. 
R.  Co.  32  Penn.  St.  414;  Indianapolis  &  C.  R.  R.  v.  Cox  29  Ind.  360,  362; 
Indianapolis  &  C.  R.  R.  u.  Allen,  31  Ind.  394;  Cooper  v.  Berry,  21  Geo.  526; 
Bissel  V.  New  York  Central  R.  R.  Co.  25  N.  Y.  442;  Hawkins  «.  Great 
Western  R.  R.  Co.,  17  Mich.  57;  Grace  v.  Adams,  100  Mass.  506;  D'Arc  v. 
The  London  &  North  Western  Railway  Co.  L.  R.  9  C.  P.  325;  Robinson 
V.  London  &  S.  Western  Railway  Co.  35  L.  J.  C.  P.  123;  Sager  «.  Ports- 
mouth, S.  &  P.  &  E.  R.  R.  Co.  31  Maine,  227;  New  York  Central  R.  R.  v. 
Lock  wood,  17  Wallace,  357.] 

1.  By  a  Carrier  for  the  Carriage  of  Groods  by  Land,  (r) 

Commencement'  as  ante,  33,  Form  1.]  For  the  carriage  of  goods  by  the 
plaintiff  for  the  defendant,  at  his  request  [^condude  with  account  stated']. 

2.  I^or  Freight  of  Groods.  (s) 
Commencement   as  ante,  33.]     For  freight  ["primage  and   average,"  if 
claimed],  for  the  conveyance  by  the  plaintiff  for  the  defendant,  at  his  request, 
of  goods  in  ships  [^conclude  with  account  stated,  as  ante,  34,  Form  1]. 

3.  For  Lighterage,  (f) 
Commencement  as  ante,  33.]     For  the  lighterage  and  the  shipping,  convey- 
ance, and  landing  of  goods  by  the  plaintiff  for  the  defendant,  at  his  request 
[account' stated,  as  ante,  34,  Form  1]. 

4.  For  the  Tonnage  of  Goods,  (u) 

Commencement  as  ante,  33.]  For  the  tonnage  of  goods  carried  by  the 
plaintiff  on  a  certain  canal  in  boats  and  vessels  for  the  defendant,  at  his  re- 
quest [conclude  with  account  stated,  as  ante,  34]. 

(r)  The  common  count  for  work  suffices,  v.  Young,  supra;  18  &  19  Vict.  c.  Ill ;  when 

Atke,  28.     But  if  money  is  not  to  be  paid  for  to   declare   specially ;   Amos   v.    Temporlev, 

the  carriage  of  the  goods,  the  above  account  supra;  either  the  owner  or  master  may  suo 

will  not  be  supported.  Bracegirdle  v.  Hincks,  for  the  freight ;  when  freight  pro  rata  can  be 

9  Ex.  381.  recovered,  see  Vlierboom  v.  (Chapman,  13  M. 

(.s)  See,  in  general,  Abbott  on  Ship.;  Chit.  &  W.  230;  Christy  v.  Row,  1  Taunt.  300; 

&  Temp,  on  Carriers,  191,  209.     This  is  the  Orgood  v.  Groning,  2  Camp.  466.     [Lieu  on 

form  given  by  the  C.  L.  P.  Act,  1852,  but  a  cargo  for  freight.'    Tamvaco  v.  Sampson,  L 

delioerij  must  be  proved  where  it  is  sought  to  R.  1  C.  P.  303.     As  to  liability  of  mdorsee 

charge  the  consignee  or  indorsee  of  the  bill  of  of  bill  of  lading  who  has  indorsed  over  before 

lading;  Moller  v.  Young,  5  El.  &  Bl.  755;  arrival  of  ship.    Smurthwaite  v.  Wilkins,  31 

Amos  u.  Temperley,  8  M.  &  W.  798;    the  L.  J.  C.  P.  214.] 

above  common  form  suffices  against  the  in-        (t)  As  to  the  liabilities  of  lightermen,  see 

dorsee  of  a  bill  of  lading ;  Dougal  v.  Kem-  Chit.  &  Temp,  on  Carriers, 
ble,  3  Biug.  383 ;  when  such  indorsee  liable,        (it)  3  Went.  70. 
see  Sanders  v.  Vanzeller,  4  Q.  B.  260;  Moller 
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5.  For  Demurrage,  (x) 

Commencement  as  ante,  33.]  For  the  demurrage  of  a  ship  of  the  plain- 
tiflf  kept  on  demurrage  by  the  defendant  [^conclude  with  account  stated,  as 
ante,  34]. 

6.  For  Wharfage  and  Warehouse  Room.  (?/) 

Commencement  as  ante,  33.]  For  wharfage  and  warehouse-room  for  goods 
provided  by  the  plaintiff  for  the  defendant,  at  his  request  [account  stated  and 
conclusion  as  ante,  34]. 

7.  For  Passage  Money. 

Commencement  as  ante,  33.]  For  the  passage  of  the  defendant  on  board 
a  vessel  of  the  plaintiff,  at  the  request  of  the  defendant  [account  stated  and 
conclusion  as  ante,  33]. 

[8.  £g  the  Owner  of  a  Ship  against  the  Shipper  and  Consignee  of 
Goods  for  not  receiving  the  Goods  within  a  reasonable  time,  (s) 

That  in  consideration  that  the  plaintiff  received  on  board  of  his  ship 

certain  goods  of  the  defendant,  to  be  by  the  plaintiff  carried  in  the  said  ship 

from to ,  and  there  delivered  to  the  defendant  (certain  perils  and 

casualties  only  excepted),  the  defendant  paying  freight  for  the  same  as  agreed 

upon,  the  defendant  promised  the  plaintiff  to  receive  the  said  goods  at 

aforesaid  from  the  plaintiff  within  a  reasonable  time  after  the  defendant  should 
have  notice  of  the  plaintiff  being  ready  to  deliver  the  same  as  aforesaid,  and 

the  plaintiff  accordingly  carried  the  said  goods  in  the  said  ship  from to 

aforesaid,  and  all  conditions  were  fulfilled,  and  all  things  happened,  and 

all  times  elapsed,  necessary  to  entitle  the  plaintiff  to  have  the  said  goods 
received  by  the  defendant  as  aforesaid  ;  yet  the  defendant  did  not  nor  would 
receive  the  said  goods  within  such  reasonable  time  as  aforesaid,  whereby  the 

said  ship  was  detained  at aforesaid  for  a  long  time,  and  the  plaintiff  was 

deprived  of  the  use  of  the  said  ship,  and  incurred  expense  in  maintaining  the 
crew  thereof  during  all  the  time  last  aforesaid. 

As  to  this  count,  see  Jesson  v.  Solly,  4  Taunt.  52 ;  Evans  v.  Forster,'  1  B.  & 
Ad.  118 ;  Moller  v.  Young,  5  El.  &  Bl.  755. 

{x)  As  to  flemnrrage  generally,  see  Chit,  made  against  the  owner  in  respect  of  snch 

&  Temp,  on  Ciiniers,  212.    The  above  count  charges.    Somes  w.  British  Empire  Shipping 

is  sufficient  where   there  is  a  contract  ex-  .  Co.  8  H.  L.  Cas.  338.] 

pressed  or  implied,  nnt  under  seal;  Lear  v.  (z)  In  the  absence  of  any  stipulation  in 

Yates.  3  Taunt.  389;  if  no  contract,  and  the  the  bill  of  lading  as  to  the  time  when  the 

defendant  lias  detained  the  ship  lonser  than  goods  are  to  be  cleaved  from  the  ship,  no  ao- 

allowed  by  usage  of  the  port  of  discharge,  tion  is  maintainable  by  the  master  for  the 

the  count  should  be  special   (per  Parke  B.  detention  of  the  vessel.     Evans  v.  Foster,  1 

Horn  V.  Bensiisan,  2  M.  &  Rob.  326 ;  9  C.  &  B.  &  Ad.  118 ;  Brouncker  i,-.  Scott,  4  Taunt. 

P.  709;  and  per  Lord  Abingcr,  Kell  v.  An-  I.    But  the  awner  may  maintain  a  sjiecial  ac- 

derson,  10  M.  &  W.  499.     If  the  detention  is  tion  for  the  detention  of  the  ship.     See  Horn 

ex  delicto,  the  above  form  will  not  be  proper,  v.  Bensusan,  9  C.  &  P.  709  ;  2  M.  &  Rob. 

See  Harrison  v.  Wilson,  2  Esp.  707.  326  ;  ante,  98,  note  (x).      See  a  form  by  the 

(^)  As  to  the  liability  of  wharfingers,  see  owner  of  a  lighter  for  not  accepting  and  un- 

Chit.  &  Temp,  on  Carriers.     [When  a  chat-  loading  goods  therefrom.  Granger  v.  Dacre, 

tel  is  detained  under  a  claim  of  lien  against  12  M.  &  \V.  431  ;  and  see  forms  on  Bills  of 

the  owner,  and  charges  are  incurred  in  keep-  Lading,  post,  103,  104. 
ing  and  taking  care  of  it,  no  claim  can  be 
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JBi/  master  of  ship  against  consignor  on  the  bill  of  lading,  stipulating  that  the 
vessel  should  take  her  regular  turn  in  unloading,  for  not  unloading  in  turn. 
Cawthron  v.  Trickett,  15  C.  B.  N.  S.  754. 

JBg  the  carrier  against  the  shipper  upon  the  implied  warranty  that  the  goods 
shipped  were  not  dangerous.     Brass  v.  Maitland,  6  EI.  &  Bl.  470.] 

9.  Against  a  Railway  Company  or  other  Common  Carrier  for  Losing 

or  Injuring  Groods, 

Commencement  as  ante,  5.]  For  that  the  plaintiif,  at  the  defendant's  request, 
delivered  to  the  defendant,  (a)  then  being  a  common  carrier  (J)  of  goods  for 
hire,  (c)  goods  of  the  plaintiff  to  be  taken  care  of  and  safely  and  securely 
carried  by  the  defendant,  as  such  common  carrier,  from to ,  (d)  and 

him,  or  to  his  authorized  agent.  2  Kent;, 
604 ;  Story  Bailments,  §  532  ;  Packard  i: 
Getman,  6  Cowen,  757  ;  D'Anjou  v.  Deagle, 
3  HaiT.  &  J.  206 ;  Jenkins  v.  Pickett,  9  Yer- 
ger,  480.  Where  a  railroad  corporation,  be- 
ing common  carriers,  have  a  warehouse,  at 
which  they  receive  goods  for  transportation, 
if  goods  are  received  there,  with  instructions 
to  forward  presently,  while  the  goods  remain 
in  the  warehouse,  for  the  convenience  of  the 
railroad,  until  they  can  be  forwarded  in  the 
usual  course  of  business,  the  railroad  hold 
them  as  common  carriers,  and  are  responsi- 
ble tor  them  as  such.  Moses  v.  Boston  & 
Maine"  R.  R.  24  N.  H,  71 ;  Clark  u.  Needles, 
25  Penn.  St.  338 ;  Blossom  v.  Griffin,  3  Ker- 
nan,  569 ;  Barron  v.  Eldredge,  100  Mass. 
455,  458  ;  Rogers  v.  Wheeler,  6  Lansing,  420. 
But  if  the  goods  are  kept  back  in  the  ware- 
house for  the  convenience  of  the  owner  and 
by  his  order,  the  railroad  will  be  liable  as 
depositaries  only.  Moses  v.  Boston  &  l\f[aine 
R.  R.  24  N.  H.  71 ;  Barron  v.  Eldredge,  100 
Mass.  455,  458.] 

(ft)  As  to  who  are  common  carriers,  see 
Chit.  &  Temp,  on  Carriers,  15-19;  Coggs  v. 
Bernard,  2  Lord  Ravra.  909 ;  1  Smith's  L. 
Cas.  147;  [1  Chitty" Contr.  (Uth  Am.  ed.) 
681-684,  and  notes ;  Moss  v.  Bettis,  4  Heisk. 
(Tenn.)  661 ;  Fish  v.  Clark,  49  N.  Y.  122; 
Bussey  v.  Mississippi  Valley  Transp.  Co.  24 
La.  Ann.  165 ;  Fishw.  Clark,  1  Lansing,  176 ; 
The  Liver  Alkali  Co.  v.  Johnson,  L.  R.  9 
Ex.  338.]-  If  the  defendant,  being  a  com- 
mon carrier,  enter  into  a  special  contract  to 
carry  the  goods  in  question,  this  averment 
would  be  improper.  See  White  v.  The  Great 
Western  Ry.  Co.  2  C.  B.  N.  S.  7.  A  London 
carman  is  not  a  common  carrier.  Brind  v. 
Dale,  8  C.  &  P.  209  ;  2  M.  &  Rob.  80.  [See 
Story  Bailments,  §  496 ;  2  Kent,  598,  599 ; 
Robertson  v.  Kennedy,  2  Dana,  430 ;  Perlcy 
J.  in  Moses  v.  Boston  &  Maine  R.  R.  24  N. 
H.  40.]  See  forms,  &e.  and  law  against  a 
carrier  charged  as  a  bailee  for  losing  goods 
out  of  his  warehouse.  Cairns  v.  Robins,  8 
M.  &  W.  258. 

(c)  [As  to  the  hire  of  common  earlier,  1 
Chitty  Contr.  (11th  Am.  ed.)  687.] 

(d)  This  averment   does   not   appear   to 


(a)  As  to  what  is  a  delivery  to  carriers, 
see  Chit.  &  Temp,  on  Carriers ;  [Burrell  v. 
North,  2  C.  &  K.  681 ;  Southern  Express 
Co.  V.  McVeigh,  20  Grattan,  264  ;  Michigan 
Southern  R.  R.  Co.  v.  McUonough,  21  Mich. 
165  ;  Hosea  v.  McCrory,  12  Ala.  349 ;  Trow- 
bridge 0.  Chapin,  23  Conn.  595,  597  ;  Blan- 
chard  v.  Isaacs,  3  Barb.  378.]  The  carrier's 
risk  commences  upon  a,  delivery  to  himself 
or  to  his  agent  for  the  purpose  of  receiving 
goods  ;  Bnckman  v.  Levi,  3  Camp.  414 ;  [2 
Kent,  604;  Angell  Carriers,  §  129  et  seq., 
§  135  et  seq.;  Southern  Express  Co.  v.  New- 
by,  36  Geo.  365  ;  Reed  i'.  Philadelphia  &c. 
R.  R.  Co.  3  Houst.  (Del.)  176;  Rogers  v. 
Wheeler,  52  N.  Y.  262 ;  Gass  v.  New  York 
&c.  R.  R.  Co.  99  Mass.  227;  Story  Bail- 
ments, §  453 ;  Merritt  v.  Old  Colony  &c. 
R.  R.  Co.  11  Allen,  80;]  the  mere  leaving 
them  at  a  place,  such  as  an  inn,  yard,  or 
wharf,  whence  the  carrier  starts,  is  not  suf- 
ficient; Galway  v.  Holloway,  1  Ld.  Rayra. 
46 ;  but  a  delivery  of  a  parcel  to  a  stage- 
coach driver,  or  to  a  porter  or  warehouse 
receiver,  or  railway  official,  in  the  ordinary 
course  of  business,  is  in  general  sufficient ; 
Slim  V.  The  Great  Northern  Ry.  Co.  14  C. 
B.  647 ;  Taff  Vale  Ry.  Co.  v.  Giles,  2  El.  & 
Bl.  823  ;  Williams  p. "Cranston,  2  Stark.  82  ; 
Gilbart  r.  Dale,  5  Ad.  &  E.  543 ;  [Camden 
&  Amboy  R.  R.  &c.  Co.  v.  Belknap,  21 
Wend.  354;  Woods  v.  Devin,  13  III.  746; 
for  the  purpose  of  transportation;  Wade  v. 
Wheeler,  3  Lansing,  201 ;  Mtna.  Ins.  Co.  v. 
Wheeler,  5  Lansing,  480 ;  Barron  v,  El- 
dredge, 100  Mass.  458  ;]  but  it  is  not  neces- 
sary that  the  delivery  should  be  at  the  car- 
rier's usual  office,  if  he  or  his  servant  re- 
ceive them  elsewhere.  Davy  v.  Mason,  1  C. 
&  M.  45.  See  Baxendale  v.  Hart,  6  Ex.  769 ; 
[Phillips  V.  Earle,  8  Pick.  182.  So  where  it 
is  the  constant  usage  and  practice  of  the  car- 
rier to  receive  property  left  for  transporta- 
tion at  a  particular  place,  without  any  special 
notice  of  such  deposit,  the  delivery  of  goods 
at  that  place  is  a  good  delivery  to  the  carrier, 
to  render  him  liable  for  the  loss 'of  the  goods, 
although  neither  he  nor  his  agent  were  oth- 
erwise notified  of  such  delivery.  Merriam 
V.  Hartford  &  New  Haven  R.  R.  Co.  20  Conn. 


354.    But,  generally,  when  goods  are  left  for    be  necessary,  and,  at  all  events,  a  variance 
the  carrier,  express  notice  must  be  given  to    would  be  amended  at  the  trial.    As  to  the 
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there  to  be  delivered  by  the  defendant  for  the  plaintiff,  for  reward,  (e)  to  the 
defendant  in  that  behalf.  (/)    Yet  the  defendant  did  not  take  care  of  or  safely 


delivery  by  a  common  caniev,  see  Chit.  & 
Temp.  86-103;  [1  Chitty  Contr.  (llth  Am. 
ed.)  702  et  seg.  and  notes.]  Where  railway 
companies  undertake  to  carry  goods  beyond 
the  limits  of  their  own  railway,  they  are 
liable  for  the  non-delivery ;  Muschamp  v. 
Lancaster  &  Preston  Ry.  Co.  8  M.  &  W. 
421  ;  Scothorn  v.  The  South  Staffordshire 
Ry.  Co.  8  Ex.  341  ;  Crouch  v.  London  & 
North  Wt'stem  Ry.  Co.  14  C.  B.  259;  Bris- 
tol &  Exeter  Ry.'  Co.  v.  Collins,  7  H.  L. 
Caa.  194 ;  5  Jur.  N.  S.  1367  ;  Mvtton  v. 
Midland  Ry.  Co.  4  H.  &  N.  615 ;  28  L. 
J.  Ex.  385;  [Blake  v.  Great  Western  Ry. 
Co.  7  H.  &  N.  987 ;  Coxon  v.  Great  West- 
ern Ry.  Co.  5  H.  &  N.  274 ;  Shepherd  v. 
Bristol  &  Exeter  Ry.  Co.  L.  R.  3  Ex.  195 ; 
Webber  v.  Great  Western  Ry.  Co.  3  H. 
&  0.  771  ;  St.  John  v.  Van  Santvoord, 
25  Wend.  660;  Becher  v.  Great  Eastern 
Ry.  Co.  L.  R.  5  Q.  B.  241  ;  Illinois  Cen- 
trivl  R.  R.  V.  Johnson,  34  111.  389,  394 ;  Dli- 
nois  Central  R.  R.  v.  Cowles,  32  111.  116; 
Illinois  Central  R.  R.  Co.  v.  Copeland,  24  111. 
332;  Illinois  Central  R.  R.  Co.  v.  Franken- 
berg,  54  111.  88  ;  East  Tennessee  &  Va.  R.  R. 
Co.  V.  Rogers,  6  Heisk.  (Tenn.)  143;  Western 
&  Atlantic  R.  li.  Co.  v.  McElwee,  6  Hoisk. 
208 ;  Louisville  &  Nashville  R.  R.'  Co.  v. 
Campbell,  7  Heisk.  253 ;]  though  the  goods 
are  carried  partiv  by  water;  VVilby  «.  West 
Cornwall  Ky.  Co'.  27  L.  J.  Ex.  181 ;  2  H.  & 
N.  703 ;  unless  they  limit  their  responsibility 
by  special  agreement.  [See  Van  Santvoord 
t'.  St.  John,  6  Hill,  158  ;  Farmers'  &  Mer- 
chants' Bank  v.  Lake  Champlain  Transpor- 
tation Co.  18  Vt.  140;  S.C.  23  Vt.  186,  209; 
Ackley  v.  Kellogg,  8  Cowen,  223.  A  com- 
mon carrier  receiving  goods  within  the  realm, 
to  carry  them  to  a  place  without  the  realm, 
is  liable  to  the  duties  of  a  common  carrier 
for  the  whole  distance.  Crouch  v.  London 
&  North  Western  Ry.  Co.  14  C.  B.  225. 
As  to  goods  received  without  the  realm,  see 
Branley  v.  South  Eastern  Rv.  Co.  12  C. 
B.  N.  S.  63 ;  Le  Conteur  v.  L.'&  S.  W.  Ry. 
Co.  L.  R.  1  Q.  B.  54.  Where  goods  aie 
received  by  a  railway  company  to  be  carried 
to  a  place  beyond  their  line,  subject  to  special 


conditions  restricting  their  liability,  the  con- 
ditions apply  throughout  the  whole  distance. 
Collins  V.  Bristol  &  Exeter  Ry.  Co.  11 
Ex.  790;  S.  C.  7  H.  L.  Cas.  194;  but  see 
Mtna,  Insurance  Co.  v.  Wheeler,  5  Lansing, 
480.  Where  a  contract  is  made  with  one 
company  to  carry  over  the  lines  of  olber  com- 
panies, the  latter  are  no  pai-iies  to  it,  and  can- 
not be  sued  upon  it ;  Coxon  v.  Great  West- 
em  Ry.  Co.  5  H.  &  N.  274  ;  unless  where 
the  circumstances  are  such  as  to  consti- 
tute the  several  companies  partners  in  the 
transaction.  lb.  5  H.  &  N.  274, 279 ;  1  Chitty 
Contr.  (llth  Am.  ed.)  704,  note  (d).  The 
American  cases  generally  concede  that  a  com- 
mon carrier  may,  by  agreement,  render  him- 
self liable  to  deliver  goods  at  a  point  beyond 
the  limits  of  his  own  line  of  travel ;  and  that 
it  is  not  ultra  vires,  but  within  the  powers 
implied  in  the  incorporation  of  a  company 
established  for  the  transportation  of  goods 
and  merchandise,  to  make  such  an  agree- 
ment, if  not  expressly  prohibited.  Noyes  v. 
Rutland  &Buriington  R.  R.  Co.  27  Vt.  110; 
Schraeder  v.  Hudson  River  R.  R.  Co.  5  Duer, 
55 ;  Foy  v.  Troy  &  Boston  R.  R.  Co.  24 
Barb.  382;  Hill  Manuf.  Co.  v.  Boston  & 
Lowell  R.  R.  Co.  104  Mass.  133,  134;  Per- 
kins V.  Portland,  Saco  &  Portsmouth  R.  R. 
Co.  47  Maine,  573 ;  Barter  v.  Wheeler,  49 
N.  H.  9,  28 ;  Nashua  Lock  Co.  v.  Worcester 
&  Nashua  R.  R.  Co.  48  N.  H.  139 ;  Najac 
V.  Boston  &  Lowell  R.  R.  7  Allen,  329, 
333;  Wilby  v.  West  CornwaU  Ry.  Co.  2 
H.  &  N.  703 ;  South  Wales  Ry.  Co.  ».  Red- 
mond, 10  C.  B.  N.  S.  675 ;  Kessler  v.  New 
York  Central  R.  R.  Co.  7  Lansing,  63  ;  Gray 
V.  Jackson,  51  N.  H.  9 ;  Maghee  v.  Camden 
&  Amboy  R.  R.  Co.  45  N.  J.  (Law)  514; 
Baltimore  &  Phila.  Steamboat  Co.  v.  Brown, 
54  Penn.  St.  77  ;  Root  v.  Great  Western  R. 
R.  Co.  45  N.  Y.  524 ;  but  see  Hood  v.  New 
York  &  New  Haven  R.  R.  22  Conn.  502; 
S.  P.  22  Conn.  1 ;  Elmore  v.  Najigatuck 
R.  R.  23  Conn.  457  ;  Naugatuck  R.  R.  v. 
Button  Co.  24  Conn.  468.  But  the  case  of 
Muschamp  v.  Lanca.ster  &  Preston  Junction 
Railway  Co.  and  other  English  cases  cited 
above,  and  those  ci  ted  below,  go  much  further, 


(e)  [See  Jeifersonville  &c.  R.  R.  Co.  v.  Gent, 
33  Ind.  39  ;  Deming  v.  Grand  Trunk  R.  R. 
Co.  48  N.  H.  455.  It  is  the  duty  of  a  com- 
mon carrier  of  goods  to  carry  for  a  reason- 
able reward,  and  deliver  them  within  a  rea- 
sonable time.  Hales  o.  London  &  North 
Western  Ry.  Co.  4  B.  &  S.  66.] 

{/)  This  imports  the  absolute  and  exten- 
sive common  law  responsibility,  Ross  v.  Hill, 
2  C.  B.  877,  and  is  the  contract  implied  by 
low  which  casts  on  a  common  carrier  a  difty 
to  carry.  He  is  an  insurer,  and  is  liable  in 
all  events,  the  acts  of  God  and  the  queen's 
enemies  excepted;  Chit.  &  Temp.  15;  [1 
Chitty  Contr.  (llth  Am.  ed.)  688,  689,  and 
cases  cited  in  note  (a),  690;  Kohannan  u. 


Hammond,  42  Cal.  227 ;]  and  being  the  con- 
tract implied  by  law  resulting  from  the  bail- 
ment, it  is  not  necessary  to  aver  a,  promise  in 
the  declaration  to  the  above  effect ;  Com.  L. 
P.  Act,  1852,  s.  4;  [1  Chitty  PI.  397  ;]  acarrier 
may,  however,  limit  his  liability  by  special 
agreement,  but  then  he  ceases  to  be  a  com- 
mon carrier;  see  note  (6);  and  the  special 
contract  must  be  alleged  in  the  declaration. 
See  post,  106;  [1  Chitty  Contr.  (llth  Am. 
ed. )  690  et  seq. ;  notes  and  cases  ;  Nelson  J. 
in  New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  (U.  S.)  382;  Sager  v.  Ports- 
mouth, Saco,  P.  &  Eastern  R.  R.  Co.  31 
Maine,  228 ;  Kansas  &c.  Co.  v.  Reynolds,  8 
Kans.  623.1 
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and  securely  carry  or  deliver  the  said  goods  for  the  plaintiff,  but  lost  {or  in- 
jured] (^)  the  same.     And  the  plaintiff  claims  £ . 


and  decide  that  a  common  carrier,  receiving 
goods  directed  to  places  beyond  the  terminus 
of  his  route,  and  giving  acceptances  for  the 
same  without  limiting  his  responsibility  to 
his  own  route,  will  be,  prima  facie,  liable  for 
the  loss  of  such  goods,  at  any  point  of  the 
transit,  even  atler  their  delivery  to  other  for- 
warders. And  hence,  it  seems  to  be  settled 
in  such  case  that  the  carrier  to  whom  the 
goods  are  first  delivered  is  alone  liable  in 
the  event  of  the  goods  not  being  s.ifely  de- 
livered. Thus  it  was  said  by  Martin  B. 
in  Shepherd  u.  Bristol  &  Exeter  Ry.  Co. 
L.  U.  3  Ex.  195 :  "  When  two  railway 
companies  are  connected  in  business  to- 
gether, so  that  one  of  them  receives  cattle 
to  be  conveyed  over  the  line  of  the  other,  I 
think  there  is  but  one  contract,  and  that  is 
made  between  the  customer  and  the  receiv- 
ing railway  company,  and  thnt  their  liability 
is  just  the  same  as  if  they  had  been  the  own- 
ers of  the  railway  the  whole  way  upon  which 
the  cattle  are  to  be  conveyed."  Collins  t: 
Bristol  &  Exeter  Uv.  Co.  U  Ex.  700;  S. 
C.  I  H.  &  N.  517,  519;  27  L.  J.  Ex.  47; 
7  H.  L.  Gas.  194 ;  Crouch  w.  Great  Western 
Ry.  Co.  2  H.  &  N.  491,  503 ;  Mvtton  v.  Mid- 
land Rv.  Co.  4  H.  &  N.  615 ;  Becher  ».  Great 
Eastern  Ry.  Co.  L.  R.  5  Q.  B.  241  ;  Webber 
V.  Great  Western  Ry.  Co.  3  H.  &  C.  771 ; 
Illinois  Central  R.  R.  v.  Cowles,  32  lU.  116 ; 
Illinois  Central  R.  R.  ii.  Johnson,  34  111.  389, 
394 ;  Wilson  v.  York,  Newcastle  &  Berwick 
Ry.  Co.  18  Eng.  Law  &  Eq.  557  ;  Condict  c. 
Grand  Trunk  R.  Co.  54  N.  Y.  500,  502; 
Ward  V.  Vanderbilt,  4  Abb.  N.  Y.  App.  Dec. 
521 ;  Williams  i'.  Vanderbilt,  28  N.  Y.  217  ; 
Buskirk  v.  Eober(s,  31  N.  Y.  661.  The 
American  decisions,  on  this  point,  not  only 
differ  from  the  English,  but   they   are   not 


entirely  in  harmony  with  each  other.  See 
Elmore  v.  Naugatuck  R.  R.  Co.  23  Conn.  457 ; 
Nutting  V.  Conn.  River  R.  R.  Co.  1  Gray,  502 ; 
Burroughs  v.  Norwich  &  Worcester  R.  R.  Co. 
100  Mass.  26 ;  Hill  Manuf.  Co.  v.  Boston  & 
Lowell  R.  R.  Corp.  104  Mass.  122;  Gass  f. 
New  York,  Providence  &  Boston  R.  R.  Co. 
99  Mass.  220 ;  Mosher  v.  Southern  Express 
Co.  38  Geo.  37  ;  Cutts  v.  Brainard,  45  Vt. 
466 ;  Condict  v.  Grand  Trunk  lly.  4  Lan- 
sing, 106;  Woodward  u.  Illinois  Central  R. 
R.  Co.  1  Biss.  403 ;  Cohen  v.  Southern  Ex- 
press Co.  45  Geo.  148 ;  Pennsylvania  R.  R. 
Co.  V.  Berry,  68  Penn.  St.  272.  In  Barter 
V.  Wheeler,  49  N.  H.  9,  Bellows  C.  J.  said : 
"Where  several  railroads  make  a  business 
arrangement,  by  which  a  continuous  line  is 
formed,  and  each  sells  tickets  over  the  whole 
line,  and  contracts  to  convey  goods  through 
the  entire  route,  receives  the  price  for  it  in 
one  entire  sum,  which  is  to  be  divided  in 
stipulated  proporiions  among  the  several 
roads,  there  is  a  decided  weight  of  authority 
liere  In  favor  of  the  rule  that  the  company 
receiving  goods  to  any  point  in  said  coniinu 
ons  line  is  responsible,  as  carriers,  for  their 
loss  or  injury  on  any  part  of  the  line." 
Locke  Co.  V.  Worcester  &  Nashua  R.  R. 
Co.  48  N.  H.  339  ;  Condict  v.  Grand  Trunk 
Ry.  4  Lansing,  106.  But,  on  the  other  hand, 
in  Burroujihs  v.  Norwich  &  Worcester  R.' 
R.  Co.  100  Mass.  26,  it  is  said  by  Gray 
J.  that  "the  law  is  well  settled  in  Massa- 
chusetts, and  in  most  of  the  United  States, 
that  a  corporation  established  for  the  trans- 
portation of  goods  for  hire,  between  certain 
points,  and  receiving  goods  directed  to  a 
more  distant  place,  is  not  responsible  beyond 
the  end  of  its  own  line,  as  a  common  carrier, 
but  only  as  a  forwarder,  unless  it  makes  a 


ig)  [Loss  of  goods,  measure  of  damages. 
O'Hanlan  v.  The  Great  Western  Ry.  Co. 
19  C.  B.  N.  S.  310;  Rice  v.  Baxendale,  7 
H.  &  N.  96.]  It  is  not  necessary  to  prove 
negligence  on  the  pait  of  the  carrier  although 
it  be  averred ;  Richardson  v.  London  &  South 
Coast  Ry.  Co.  7  C.  B.  832;  unless  in  a  case 
where  there  Is  a  special  contract ;  Chit.  & 
Temp,  on  Carriers,  142,  233  ;  [1  Cliitty  Contr. 
(nth  Am.  cd.)  688,  689.  Proof  of  negli- 
gence is  unnecessary  to  charge  him  ;  and 
proof  of  diligence  will  not  excuse  him.  McCall 
V.  Brock,  5  Strobh.  119.  See  Mershon  v. 
Hohensack,  2  N.  J.  372.  As  to  the  burden 
of  proof,  see  Hubbard  v.  Harnden  Express 
Co.  10  R.  I.  244,  254;  Story  Bailments, 
§§  529,  573  ;  Sager  v.  Portsmouth,  Saco, 
P.  &  Eastern  R.  R.  Co.  31  Maine,  228 ; 
Patterson  v.  Clyde,  67  Penn.  St.  500;  The 
J.  Russell  &c.  w.New  Haven  Steamboat  Co. 
50  N.  Y.  121  ;  Kansas  &c.  Co.  v.  Reynolds, 
8  Kans.  623  ;  Arend  v.  Liverpool  Steamship 
Co.  6  Lansing,  457;  S.  C.  64  Barb.  118. 
Proof  of  a  .delivery  of  the  goods  to  the  com- 
mon carrier,  and  a  failure  on  his  part  to 


deliver  them  at  their  place  of  destination,  is 
prima  facie  evidence  to  charge  him,  and  the 
burden  then  falls  on  the  carrier  to  exempt 
himself  from  liabilitv.  2  Greenl.  Ev.  §  219; 
McCall  i>.  Brock,  5  Strobh.  119;  Hastings 
V  Pepper,  11  Pick.  41  ;  Lems  v.  Smith,  107 
Mass.  334;  Cobb  v.  McMechen,  10  John. 
160  ;  Clark  v.  Spence,  10  Watts,  335  ;  King 
V.  Shepherd,  3  Story,  349  ;  The  Mary  Wash- 
ington, 1  Abb.  (U.  S.)  1 ;  Whitesidcs  v.  Rus- 
sell, 8  Watts  &  S.  44 ;  Westcott  v.  Kargo, 
6  Lansing,  319;  S.  C.  63  Barb.  349  ;  Bazin 
V.  Steamship  Co.  3  Wallace  jr.  229;  Chap- 
man V.  New  Orleans  &c.  R.  R.  Co.  21  La 
Ann.  224;  Midland  Ry.  Co.  v.  Bromley, 
17  C.  B.  372;  Atwood  v.  Reliance  Transp. 
Co.  9  Watts,  87;  Murphy  «.  Staton,  3  Mnnf. 
239 ;  Ewart  v.  Sweet,  2  Bailey,  1 61 ;  M'Ar- 
thur  V.  Sears,  21  Wend.  190.  The  Ori- 
flamme,  1  Sawyer,  176;  The  Live  Yankee, 
Deady,  420.  So  where  the  goods  are  found 
to  have  been  damaged  during  the  voyage. 
Clark  V.  Barnwell,  12  How.  (U.  S.)  272; 
Alden  v.  Pearson,  3  Gray,  342  ;  Hunt  v.  The 
Cleveland,  6  McLean,  76.] 
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[9a.  Declaration  for  negligently  shipping  and  carrying. 

Sandeman  v.  Scurr,  L.  R.  2  Q.  B.  86;  Laverdni  v.  Drury,  8  Ex.  166; 
White  V.  Humphrey,  11  Q.  B.  43 ;  Kay  v.  Wheeler,  L.  R.  2  C.  P.  302.] 


Sositive  agreement  extending  its  liability.'' 
futting  V.  Conn.  River  E.  li.  Co.  1  Gray, 
502 ;  Judson  v.  Western  K.  R.  Co.  4  Allen, 
520  ;  Darling  v.  Boston  &  Worcester  R.  K. 
Co.  11  Allen,  295,  and  cases  cited;  Perkins  v. 
Portland,  Saco  &  Portsmouth  R.  R.  Co.  47 
Maine,  573  ;  Brintnall  v.  Saratoga  &  White- 
hall R.  R.  Co.  32  Vt.  665 ;  McMillan  v. 
Michigan  Southern  &  Northern  Indiana  E. 
R.  Co.  16  Mich.  119,  120;  Briggs  v.  Boston 
&  Lowell  R.  R.  Co.  6  Allen,  244 ;  Pratt  u. 
Ogdensbttrg  &  Lake  Champlain  H.  R.  Co. 
102  Mass.  567 ;  Gass  v.  New  York  &  Provi- 
dence E.  R.  Co.  99  Muss.  226 ;  Hill  Manuf. 
Co.  V.  Boston  &  Lowell  R.  R.  Co.  104  Mass. 
133 ;  Bissel  v.  Price,  11  111.  407  ;  Strattoii  v. 
New  York  &  New  Haven  R.  R.  2  E.  D. 
Smith,  184;  lugalls  v.  Brooks,  1  Edm.  Sel. 
Cas.  104 ;  Bowman  v.  Hilton,  1 1  Ohio,  303  ; 
Briggs  V.  Vanderbilt,  19  Barb.  222  ;  Skinner 
V.  Hall,  60  Maine,  477.  From  this  it  follows 
that,  if  several  companies  associate  for  the 
transportation  of  goods  over  the  entire  route 
of  a  con  tinuous  line,  an  intermediate  company 
is  liable  for  the  loss  of  the  goods  happening 
upon  its  part  of  the  line.  See  Barter  v. 
Wheeler,  49  N.  H.  9,  25 ;  Converse  v.  Nor- 
wich &  New  York  Transp.  Co.  33  Conn.  166, 
178 ;  Cin.,  H.  &  D.  R.  R.  y.  Spratt,  2  Dnvall, 
4  ;  McDonald  v.  Western  R.  R.  Co.  34  N.  Y. 
397 ;  Eitchburg  &  Worcester  R.  R.  Co.  v. 
Hanna,  6  Gray,  539  ;  Gray  v.  Jackson,  51  N. 
H.  9 ;  Knight  v.  P.  S.  &  P.  R.  Co.  56  Maine, 
234,  and  cases  above  cited  ;  Lamb  i>.  Cam-  ■ 
den  &c.  R.  E.  Co.  2  Daly  (N.  Y.),  454; 
Root  V.  The  Great  Western  Ey.  Co.  65 
Barb.  619;  Railroad  v.  Manuf.  Co.  16  Wal- 
lace, 318;  Coukey  v.  Milwaukee  &c.  R.  R. 
Co.  31  Wise.  619;  Babcock  v.  Lake  Shore 
&c.  E.R.  Co.  49  N.  Y.  491.  When  several 
corporations  join  together,  and  form  a  con- 
tinuous line  of  transportation  for  freight  and 
passengers,  as  common  carriers,  each  being 
empowered  to  contract  for  freight  and  passen- 
gers for  the  whole  line,  and  to  receive  pay- 
ment for  the  same,  -which  is  to  be  divided 
among  them  in  certain  stipulated  propor- 
tions, they  become  jointly  liable  for  losses  or 
injuries  upon  any  part  of  the  line.  Barter 
V.  Wheeler,  49  N.  H.  9,  and  cases  cited; 
Eitchburg  &  Worcester  E.  E.  Co.  v.  Hanna, 
6  Gray,  539  ;  Darling  v.  Boston  &  Woixester 
E.  E.  Corp.  11  Allen,  297,  298 ;  Parmek-e  v. 
Western  Transportation  Co.  26  Wise.  439. 
But  this  rule  has  been  held  not  to-prevail 
where  the  arrangement  made  between  ihem 
is,  that  goods  to  be  carried  over  the  whole 
length  of  their  conncctitig  lines  shall  be  de- 
livered by  each  to  the  next  succeeding  car- 
rier, and  each  carrier  so  receiving  them  shall 


pay  to  his  predecessor  the  amount  already 
due  for  the  carnage,  and  the  last  one  collect 
the  whole  from  the  consignee.  In  such  case 
each  carrier  has  been  held  liable  only  for  the 
transit  of  the  goods  upon  his  own  part  of  the 
line.  Darling  v.  Boston  &  Worcester  E.  E. 
Corp.  11  Allen,  295;  Judson  v.  Western  R. 
E.  Corp.  4  Allen,  520 ;  C,  H.  &  D.  &  D.  & 
M.  E.  E.  Co.  V.  Porteus,  19  Ohio  (N.  S.),  221 ; 
^.tna  Ins.  Co.  v.  Wheeler,  5  Lansing,  480; 
Giiss  V.  New  York  &c.  E.  R.  Co.  99  Mass.  220. 
Where  goods  in  a  box  were  shipped  by  sev 
eral  successive  carriers,  and  when  delivered 
to  the  consignee  (although  there  were  no  ex- 
ternal indications  of  the  fact),  the  box  was 
found  to  have  been  opened,  and  certain  goods 
taken  therefrom,  it  was  held  that  the  jury 
might  presume,  in  the  absence  of  evidence 
to  the  contrary,  that  the  box  remained  un- 
opened until  it  came  into  the  possession  of 
the  last  carrier,  and  that  the  loss  occurred 
through  his  fault.  Laughlin  (;.  Chicago  Ac. 
E.  E.  Co.  28  Wise.  204.  By  the  rule  as  now 
established  in  Massachusetts,  when  a  com- 
mon carrier  is  a  corporation,  whose  business 
it  is  to  transport  goods  over  a  particular 
route,  goods  delivered  to  such  corporation, 
directed  to  a  more  distant  place,  are  pre- 
sumed to  be  received  for  the  purpose  of  being 
carried  by  it  over  its  own  route  only,  and 
then  forwarded  by  another  carrier,  employed 
on  behalf  of  the  consignor,  to  their  place  of 
destination.  Pendergast  o.  Adams  Express 
Co.  101  Mass.  123;  Jacobs  v.  Hooker,  1  Edm. 
Sel.  Cas.  742  ;  Eoot  v.  Great  Western  E.  E. 
Co.  45  N.  y.  524.  For  other  cases  upon  this 
subject,  see  1  Chitty  Contr.  (Uth  Am.  ed.) 
704,  liote  ((/),  705,  706,  and  note  (e).  In 
New  York,  when  a  carrier  receives  goods  for 
transportation,  addressed  to  a  point  t>n  the 
line  of  a  connecting  carrier,  and  charges  and 
receives  a  price  for  the  entire  distance,  he 
contracts  that  the  goods  shall  be  carried 
through  for  the  price  paid,  and  is  bound  for 
the  risks  of  a  common  carrier  to  the  place 
of  destination.  Condict  v.  Grand  Trunk 
Ey.  4  Lansing,  106.  But  it  is  otherwise 
where  through  charf;cs  have  not  been  paid, 
and  the  carrier  receiving  the  goods  expressly 
limits  his  liability  to  that  of  a  forwarder,  or 
undertakes  merely  to  transport  over  his  own 
route.  Eeed  v.  United  States  Ex.  Co.  48 
N.  Y.  462 ;  Babcock  v.  Lake  Shore  R.  Co.  43 
How.  Pr.  317 ;  S.  C.  49  N.  Y.  491  ;  Mtmx  In.s. 
Co.  V.  Wheeler,  5  Lansing,  480.  See  Illinois 
Central  R.  E.  Co.  v.  Frankenberg,  54  LI. 
88 ;  Wahl  w.  Holt,  26  Wise.  703.  The  car- 
rier's duty,  then,  is  to  deliver  safely  to  the 
carrier  on  the  next  route  beyond.  Duuson 
V.  New  York  &c.  R.  E.  Co.  3  Lansing,  265.] 
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10.  Against  a  Railway  Company  or  other  Common  Carrier  for  not 
delivering  Croods  within  a  Reasonable  Time. 

Commencement  as  ante,  5.]  For  that  the  plaintifif,  at  the  defendant's  request, 
delivered  to  the  defendant,  then  being  a  common  carrier  of  goods  for  hire, 
goods  of  the  plaintiff  to  be  carried  by  the  defendant  as  such  common  carrier 
from to ,  and  there  to  be  delivered  by  the  defendant  for  the  plain- 
tiff within  a  reasonable  time,  (A)  for  reward  to  the  defendant.  Yet  the  de- 
fendant did  not  deliver  the  said  goods  as  aforesaid  within  a  reasonable  time 
[_state  any  special  damage'],  (i)     And  the  plaintiff  claims  £ .  (k) 


(A)  This  duty  to  deliver  within  a  reason- 
nble  time  is  implied  by  law ;  Raphael  v.  Pick- 
ford,  5  M.  &  G.  556 ;  2  Dowl.  N.  S.  917  ; 
see  ante,  100,  note  (/)  ;  [Favor  v.  Philbrick, 
5  N.  H.  358;  Wallace  v.  Vigus,  4  Blackf. 
261 ;  Erskine  v.  Thames,  6  Miss.  371 ;  Eaffle 
r.  White,  6  Whart.  505  ;  Parsons  v.  Hardy, 
14  Wend.  215;  Boyle  v.  MfLaughlin,  4 
Harr.  &  J.  291 ;  Hand  c.  Baynes,  4  Wheat. 
204 ;  Angell  Carriers,  §  283  ;"  Ward  v.  New 
York  &c.  R.  R.  Co.  47  N.  Y.  29  ;  1  Chitty 
Contr.  (11th  Am.  ed.)  702,  note  (z) ;]  but  a 
reasonable  time  must  be  understood  with 
reference  to  ordinary  circumstances,  for  a 
carrier  is  not  bound  to  use  extraordinary 
efforts  or  incur  extra  expense  in  order  to 
surmount  obstructions  caused  by  the  act  of 
God ;  such  as  snow ;  Briddon  v.  Great  North- 
ern Ry.  Co.  28  L.  J.  Ex.  51 ;  [The  Great 
Northern  Ry.  Co.  v.  Taylor,  L.  B.  1  C. 
P.  385;  Parsons  v.  Hardy,  14  Wend.  215; 
Bonner  v.  Merchants'  Steamboat  Co.  1  Jones 
Law  (N.  Car.),  211;  1  Chitty  Contr.  (Uth 
Am.  ed.)  685,  689,  note  (a),  and  cases,  702 ;] 
if  there  be  a  special  contract  to  deliver  within 
a  specified  time.fit  must  be  declared  upon. 
See  Form  13.  See  a  form  against  ship- 
owners for  negligent  delav  by  the  captain, 
Leslie  v.  Wilson,  6  Moore,  415,  3  B.  &  B. 
171;  [Scoville  v.  Griffith,  2  Kernan,  509; 
Nettles  V.  R.  R.  Co.  7  Rich.  (S.  Car.)  790. 
As  to  right  to  recover,  Woodgcr  v.  Great 
Western  Ry.  Co.  L.  B.  2  C.  P.  318.] 

(!)  [See  Hadley  v.  Baxendale,  9  Ex.  341.] 
(k)  [The  ordinai-y  measure  of  damages,  in 
an  action  against  a  common  carrier,  for  a 
failure  to  ddiver  in  time  goods  intrusted  to 
him  for  carriage,  is  the  difference  between 
the  market  value  at  the  time  when  and  place 
where  they  ought  to  have  been  delivered, 
and  their  market  value  at  that  place  on  the 
day  when  they  were  in  fact  delivered;  and 
this  rule  was  applied  in  a  case  where,  with- 
out notice  to  the  carrier,  the  goods  had  been 
sold  to  arrive  before  being  delivered  to  him 
for  transportation ;  and  it  was  claimed  that 
the  measure  of  damages  was  the  decline  in 
the  market  value  of  the  goods  at  the  port  of 
delivery  between  the  time  of  the  sale  and  the 
time  they  were  delivered.  Scott  ».  Boston 
&  New  Orleans  Steamship  Co.  106  Mass.  468 ; 
Cutting  V.  Grand  Trunk  R.  R.  Co.  13  Allen, 


381,  386.  But  a  different  rnle  was  applied 
where  the  carrier  had  full  knowledge  that 
the  goods  were  sold,  if  forwarded  seasonably.* 
Deming  v.  Grand  Trunk  R.  R.  Co.  48  N.  H. 
455.  See,  further,  as  to  the  measure  of  dam- 
ages for  non-delivery,  delay  in  the  delivery, 
or  deterioration  of  goods  intrusted  to  a 
carrier.  Rice  v.  Ontario  Steamboat  Co.  56 
Barb.  384;  Rome  R.  R.  Co.  v.  Sloan,  39 
Geo.  636 ;  Cutting  e.  Grand  Trunk  By.  Co. 
13  Allen,  381 ;  Smith  v.  New  Haven  &c. 
R.  R.  12  Allen,  531 ;  Hamilton  v.  McPher- 
son,  28  N.  Y.  77 ;  King  v.  Woodbridge,  34 
Vt.  565 ;  Wilson  v.  Lancashire  &c.  Ry.  9 
C.  B.  (N.  S.)  632;  Gee  v.  Lancashire  &c. 
Ry.  Co.  6  H.  &  N.  211;  CoUard  v.  South 
Eastern  Ry.  7  H.  &  N.  79;  Great  West- 
ern Ry.  V.  Redmayne,  L.  R.  1  C.  P.  330; 
Smeed  v.  Foord,  1  El.  &  El.  602;  Bovd 
V.  Fitt,  14  Irish  C.  L.  43 ;  Sisson  v.  Cleve- 
land &c.  R.  R.  14  Mich.  489;  Vroman  w. 
The  American  Merchants'  Union  Express 
Co.  9  N.  Y.  Sup.  Ct.  512;  Home  v.  Mid- 
land Ry.  Co.  L.  R.  8  C.  P.  131 ;  Rice  v. 
Baxendale,  7  H.  &  N.  96  ;  Hadley  v.  Bax- 
endale, 9  Ex.  341.  If  there  is  no  market 
value  for  such  goods  at  the  place  of  deliv- 
ery, the  jury  must  ascertain  their  value  by 
taking  the  cost  price,  together  with  the  cost 
of  carriage,  and  allowing  a  reasonable  sum 
for  importer's  profit.  O'Hanlan  v.  Great 
Western  Railway  Co.  6  B.  &  S.  484.  Loss 
of  hire  of  goods  sent  for  hire  cannot  be  re- 
covered, unless  the  carrier  had  notice  that 
they  were  sent  for  that  purpose.  Hales  v. 
London  &c.  Ry.  Co.  4  B.  &  S.  66.  Nor 
loss  of  profit  by  a  sale  at  a  particnlar  mar- 
ket, unless  the  carrier  had  notice  that  they 
Avere  sent  there  to  be  sold.  Great  Western 
Ry.  Co.  o.  Redmayne,  L.  R.  1  C.  P.  329. 
An  agreement  may  be  made  by  the  parties 
as  to  the  value  to  be  put  upon  the  goods  in 
case  of  loss  or  injury.  See  McCanee  ». 
London  &c.  By.  Co.  3  H.  &  C.  343.  As  to 
damages  for  injuiy  to  goods  transported,  see 
Winne  v.  Illinois  Central  R.  R.  Co.  31  Iowa, 
583.  Rule  where  carrier  had  lost  machinery 
for  which  he  was  notified  the  consignee  was 
waiting.  Cincinnati  Chronicle  Co.  v.  White 
Line  Transit  Co.  1  Cine.  (Ohio)  300.  See 
Vicksburg  &c.  R.  R.  Co.  v.  Ragsdale,  46 
Miss. 
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[10a.  Declaration  for  refusing  to  carry  a  Passenger. 
Jennings  v.  Great  Northern  Railway  Co.  L.  E.  1  Q.  B.  7.] 

•  11.  Another  Form  against  a  Common  Carrier  for  the  Loss  of  or  Damage 

to  Croods. 

Commencement  as  ante,  5.]     For  that  the  defendant  lost  [or  damaged]  the 

plaintiff's  goods,  that  is  to  say, ,  which  the  plaintiff  had  delivered  to  the 

defendant  as  a  common  carrier  of  goods  for  hire,  and  which  he  had  received 
and  then  held  as  such  carrier  to  be  carried  by  him  for  the  plaintiff,  for  reward 

to  the  defendant.     And  the  plaintiff  claims  £ .     [See  Syms  v.  Chaplin,  5 

Ad.  &  El.  634.] 

12.  Against  a  Carrier  for  carelessly  delaying  the  Carriage  and  Deliv- 

ery of  a  Parcel. 

For  that  the  plaintiff  delivered  to  the  defendant,  as  and  being  a  common 
carrier,  goods  of  the  plaintiff,  upon  the  terms  that  the  same  should  be  carried 

and  conveyed  by  the  defendant  from  to ,  and  there  delivered  by  the 

defendant  to  the  plaintiff  within  a  reasonable  time  in  that  behalf,  for  reward 
to  the  defendant ;  and  although  such  reasonable  time  elapsed  before  the  com- 
mencement of  this  suit,  yet  the  defendant  did  not  deliver  the  said  goods  within 
such  reasonable  time,  and  the  said  goods  were  not  delivered  to  the  plaintiff 
until  the  expiration  of  a  long  and  unreasonable  time  after  the  time  when  the 
same  should  have  been  delivered  to  the  plaintiff,  and  by  reason  of  the  premises 
the  said  goods  were  depreciated  in  value,  and  became  and  were  of  no  use  to 
the  plaintiff,  and  he  thereby  lost  the  means  and  opportunity  of  selling  the 
same,  and  was  deprived  of  divers  great  gains  and  profits,  and  also  incurred 
expenses  in  endeavoring  to  obtain  the  delivery  of  the  said  goods,  and  was 
otherwise  injured.     And  the  plaintiff  claims  £ .  {1} 

13.  Against  a  Railway  Company  or  other  Carrier  under  a  special  Con- 

tract, for  Non-delivery  or  Loss  of  or  Injury  to  Croods.  (m) 

Commencement  as  ante,  5.]     For  that  the  plaintiff  delivered  to  the  defend- 
ant, being  a  carrier  of  goods  for  hire,  goods  of  the  plaintiff  to  be  carried  by 

the  defendant  for  the  plaintiff  from to ,  and  there  to  be  delivered 

for  the  plaintiff,  for  reward  to  the  defendant  in  that  behalf,  upon  and  subject 
to,  amongst  other  terms  and  conditions  agreed  upon  by  and  between  the  plain- 
tiff and  defendant,  the  terms  and  conditions  following,  that  is  to  say  [Aere  set 
out  such  of  the  conditions  as  are  material^.  And  the  plaintiff  says  that  he  has 
performed  all  conditions  precedent  [_Sfc.  as  ante,  39,  between  the  **].     And 

(l)  [See  Beal  v.   South  Devon  By.  Co.  eases  cited  in  note  (/) ;  Sager  v.  Portsmouth, 

5  H.  &  N.  875 ;  Hales  v.  London  &c.  Ry.  Saco,  P.  &  Eastern  E.  B.  Co.  31  Maine,  228.1 

Co.  4  B.  &  S.  66.]  They  may  make  "just  and  reasonable  condi- 

(m)  A  carrier  may,  in  general,  limit  his  tions"  for  receiving,  foi'warding,  and  deliver- 

liability  by  special  acceptance  or  special  con-  ing  animals,  articles,  goods,  or  things ;  1 7  & 

tract;  but  railway  and  canal  companies  can-  18  Vict.  c.  31,  s.  7  ;  Chit.  &  Temp,  on  Car- 

not  protect  themselves  absolutely  against  the  rierS,  70 ;  ante,  96,  97  ;  under  the  above  act  a 

loss  of  or  injury  to  cattle  or  goods  occasioned  special  contract  is  not  liinding,  unless  signed 

by  their  or  their  servants'  neglect  or  default,  by  the  party  contracting   or  person  deliver- 

[1   Chitty  Contr.' (11th  Am.  ed.)  690,  and  ing  the  cattle  or  goods  for  carriage. 
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the  plaiutifif  further  says  that  the  defendant  did  not  deliver  the  said  goods  for 

the  plaintiff  at aforesaid,  on aforesaid  [this  must  depend  upon  the 

time  agreed  upon  hy  the  terms  of  the  special  conditions^.  And  the  said  goods,  by 
and  through  the  carelessness  and  negligence  of  the  defendants,  (n)  became  and 
were  damaged  and  injured,  although  the  said  goods  were  not  damaged  or  in-' 
jured  by  or  through  [S^c. ;  hei'e  negative  any  damage  or  injury  to  the  goods 
through  any  of  the  causes  against  which  the  carrier  is  protected  by  the  terms  of 
the  special  conditions^.  And  by  reason  of  the  premises  the  said  plaintiff  [^c. ; 
here  aver  any  special  damage  that  the  plaintiff  has  sustained,  and  conclude ;] 
And  the  plaintiff  claims  £ . 

14.  Against  a  Boohing-office  Keeper  for  not  taking  Care  of  Croods,  and 
safely  delivering  them  to  the  Proprietor  of  the  Wagon  hy  which  they 
were  directed  to  he  forwarded,  (o) 

For  that  the  plaintiff,  at  the  request  of  the  defendant,  caused  to  be  deliv- 
ered to  him  a  parcel  containing  goods  of  great  value,  and  which  said  parcel 

was  directed  to  C.  A.  Esq.;  of ,  upon  the  terms  then  agreed  upon  between 

the  plaintiff  and  defendant,  that  the  said  parcel  should  be  taken  care  of  and 
safely  and  securely  kept  by  the  defendant  for  the  plaintiff  until  the  same  could 
be  delivered  by  the  defendant  to  the  proprietor  of  a  certain  wagon  commonly 
called  [^''^•J'  ^^  ^'s  servant,  in  order  that  the  same  might  be  safely  and  securely 
carried  and  conveyed  in  and  by  the  said  wagon  from  a  certain  inn  called  [4"c-], 

situate  and  being  [4"c0'  *'" >  ^^^  there  be  safely  and  securely  delivered  to 

the  said  C.  A.,  pursuant  to  the  direction  aforesaid,  for  reward  to  the  defendant 
in  that  behalf,  and  the  defendant  had  and  received  the  said  parcel  and  its  con- 
tents upon  the  terms  and  for  the  purpose  aforesaid  [here  aver  performance  of 
all  conditions  precedent,  as  ante,  39,  between  the  **],  yet  the  defendant  did 
not  nor  would  take  due  or  proper  care  of  the  said  parcel  and  its  contents  afore- 
said until  the  same  could  be  delivered,  nor  did  nor  would  deliver  the  same  to 
the  proprietor  of  the  said  wagon,  or  his  servant,  for  the  purpose  aforesaid,  but 
negligently  lost  the  same.     And  the  plaintiff  claims  £ . 

[15.  Against  a  Carrier  for  not  delivering  according  to  the  Directions 

of  the  Plaintiff. 

That  in  consideration  that  the  plaintiff  would  deliver  to  the  defendant,  as 
and  being  a  carrier  for  hire,  certain  goods  to  be  by  the  defendant  carried  from 

— to ,  and  there  delivered  according  to  the  directions  of  the  plaintiff, 

for  reward  to  the  defendant,  the  defendant  promised  the  plaintiff  to  carry  the 

said  goods  from to aforesaid,  and  there  deliver  the  same  according 

to  the  directions  of  the  plaintiff  in  that  behalf ;  and  the  plaintiff  delivered  the 

(n)  [In  a  declaration  in  contract  against  a  fendants"  [the  carriers]  while  in  their  care 
common  carrier,  it  is  common,  though  not  and  custody,  and  before  delivery  to  the  plain- 
necessary,  to  allege  that  the  goods  were  in-  tiff,  and  it  was  held  that  the  plaintiff  might 
jured  by  the  negligence  of  himself  and  his  recover  for  an  injury  to  the  goods  through 
servants.  And,  under  such  a  declaration,  their  actual  negligence.] 
actual  negligence  may  be  given  in  evidence.  (o)  See  another  form  against  a  booking- 
Gray  J-  in  School  District  in  Medfield  o.  office  keeper  and  law.  Gilbart  v.  Dale,  5 
Boston  &c.  K.  R.  Co.  102  Mass.  555.  In  Ad.  &  E.  543  ;  and  see  Muschamp  v.  Lan- 
this  case  the  declaration  alleged  that  the  in-  caster  &  Preston  By.  Co.  8  M.  &  W.  422. 
jury  occurred  "  through  the  fault  of  the  de- 
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said  goods  to  the  defendant,  and  the  defendant  received  the  same  for  the  pur- 
pose and  on  the  terms  aforesaid,  and  the  plaintiff  directed  the  defendant  to 

deliver  the  said  goods  at  a  certain  place  in aforesaid,  called ;  and 

all  conditions  were  fulfilled,  and  all  things  happened,  and  all  times  elapsed, 
necessary  to  entitle  the  plaintiff  to  have  the  said  goods  delivered  by  the 
defendant  at  the  last-mentioned  place ;  yet  the  defendant  did  not  deliver  the 
said  goods  at  the  last-mentioned  place,  whereby  the  plaintiff  lost  the  said 
goods.  [_As  to  the  destination  of  the  goods  being  altered  by  the  consignee,  see 
London  &c.  Ry.  Co.  v.  Bartlett,  7  H.  &  N.  400.] 

A  like  count.     Scothorn  v.  South  Staffordshire  Ry.  Co.  8  Ex.  341. 

16.  Against  a  Carrier  for  Damages  done  to  Furniture  in  removing  it. 

That  in  consideration  that  the  plaintiff  would  employ  the  defendant  to 

remove  and  carry  from  • — —  to  certain  furniture  of  the  plaintiff,   for 

reward  to  the  defendant,  the  defendant  promised  the  plaintiff  to  use  due  care, 
skill,  and  diligence  in  removing  and  carrying  the  said  furniture  as  aforesaid, 
and  the  plaintiff  employed  the  defendant  for  the  purpose,  and  on  the  terms 
aforesaid ;  yet  the  defendant  did  not  use  due  care,  skill,  and  diligence  in  re- 
moving and  carrying  the  said  furniture  as  aforesaid,  but  in  so  doing  broke  and 
injured  the  same,  whereby  the  said  furniture  was  much  damaged  and  lessened 
in  value. 

17.  Against  a  Railway  Company  for  not  safely  keeping  Groods  left  in 

their  Custody  at  one  of  their  Stations. 

That  in  consideration  that  the  plaintiff  would  deliver  to  the  defendants  cer- 
tain goods  of  the  plaintiff,  to  be  by  the  defendants  safely  and  securely  kept, 
and  redelivered  to  the  plaintiff  on  request,  for  reward  to  the  defendants,  the 
defendants  promised  the  plaintiff  safely  and  securely  to  keep  the  said  goods, 
and  to  redeliver  the  same  to  the  plaintiff  on  request ;  and  the  plaintiff  deliv- 
ered to  the  defendants  and  the  defendants  received  the  said  goods  for  the  pur- 
pose and  on  the  terms  aforesaid,  and  the  plaintiff  afterwards,  and  within  a 
reasonable  time  in  that  behalf,  requested  the  defendants  to  redeliver  the  same 
to  the  plaintiff ;  and  all  conditions  were  performed,  and  all  things  happened, 
and  all  times  elapsed,  necessary  to  entitle  the  plaintiff  to  have  the  said  goods 
safely  and  securely  kept,  and  redelivered  by  the  defendants  to  the  plaintiff  as 
aforesaid ;  yet  the  defendants  did  not  safely  and  securely  keep  the  same,  and 
redeliver  the  same  to  the  plaintiff  as  aforesaid,  whereby  the  said  goods  were 
lost  to  the  plaintiff,  and  he  was  put  to  expense  in  endeavoring  to  recover  pos- 
session of  them. 

A  like  count.     Van  Toll  v.  South  Eastern  Ry.  Co.  12  C.  B.  N.  S.  75.] 


CARRIERS  BY  WATER. 


1.  Against  a  Carrier  hy  Water  for  losing  Goods. 

Gatliffe  V.  Bourne,  2  Bing.  N.  C.  314 ;  S.  G.  in  error,  3  M.  &  G.  643.  A 
second  count  might  be  added  for  losing  the  goods  between  the  place  of  land- 
ing and  the  plaintiff's  place  of  business.   James  v.  Bourne,  4  Bing.  N.  C.  420. 
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2.  Against  a  Oarrier  hy  Water  for  damaging  a  Cargo. 

Bennion  v.  Davison,  3  M.  &  W.  183.  And  see  post,  "  Tort,"  "  Carriers." 
Form  in  tort  against  a  ferryman  for  neglect  in  landing  goods,  Walker  v. 
Jackson,  10  M.  &  W.  161. 

3.  Against  a  Oarrier  hy  Water,  hy  the  Consignor  (with  whom  the  Con- 
tract was  made'),  for  not  giving  the  Consignee  Notice  of  the  Arrival 
of  the  Croods  or  forwarding  them  to  him.  (^) 

For  that  the  plaintiflf,  at  the  request  of  the  defendant,  delivered  (q)  to  him 
certain  goods  of  the  plaintiif  upon  certain  terms  agreed  upon  between  the 
plaintiff  and  defendant,  that  is  to  say,  that  the  said  goods  should  be  carried  by 

the  defendant  in  a  certain  barge  or  vessel  from  to  L.  H.,  in  order  that 

upon  their  arrival  there  the  goods  might  be  forwarded,  or  sent,  or  delivered 
by  the  defendant  to  one  F.  S.  at  Bognor,  and  there  delivered  to  him  for  the 
said  plaintiff,  or  otherwise  that  the  defendant  might,  upon  the  arrival  of  the 
said  goods  at  L.  H.,  or  within  a  reasonable  time  next  following,  notify  such 
arrival  to  the  said  F.  S.  at  Bognor,  for  reward  to  the  defendant  in  that  behalf. 
And  although  the  defendant  conveyed  the  goods  to  L.  H.,  and  although  a  rea- 


(p)  See  Hj'de  v.  Trent  Company,  5  T.  R. 
394 ;  Storr  v.  Crowley,  M'Clel.  &  Y.  129 ; 
Golden  v.  Manning,  3  Wils.  429 ;  Stephenson 
V.  Hart,  4  Bing.  476 ;  Duff  v.  Budd,  6  Moore, 
469;  Chit  jr.  Cont.;  Chit.  &  Temp,  on 
Carriers.  In  general  it  is  not  the  duty  of 
tile  master  of  a  ship  to  give  notice  to  the 
consignee  of  the  ship's  aiTiral ;  Harman  v. 
Clark,  4  Camp.  159 ;  Muddle  v.  Stride,  9  C. 
&  P.  380 ;  [but  see  1  Chitty  Contr.  ( 11  th  Am. 
ed.)  708,  and  note  (k) ;  Chickering  v.  Fowler, 
4  Pick.  371 ;  Gibson  v.  Culver,  17  Wend. 
305;  Price  v.  Powell,  2  Comst.  322;  The 
Peytona,  2  Curtis,  21,  25,  26  ;]  a  carrier  by 
land  need  not  give  notice  to  the  consignor 
that  the  consignee  refuses  to  receive  the 
goods.  Hudson  v.  Baxendale,  2  H.  &  N. 
575 ;  27  L.  J.  Ex.  93 ;  [Kremer  i>.  Southern 
Express  Co.  6  ColdweU,  356.]  But  the  car- 
rier is  not  justified  in  taking  them  back  to 
the  place  whence  tliey  were  sent.  Croach 
V.  The  Great  Western  Ry.  2  H.  &  N.  491. 
[The  duty  of  the  master  is  to  deliver  property 
to  the  consignee;  where  such  mode  of  de- 
livery is  usual,  it  may  be  made  by  depositing 
the  goods  on  a  customary  wharf,  and  giving 
notice  thereof  to  the  consignee.  But  this 
notice,  or  some  equivalent  for  it,  or  excuse 
for  not  giving  it,  is  indispensable.  Curtis  J. 
in  The  Peytona,  2  Curtis  C.  C.  25,  26; 
Bourne  v.  Ratcliff,  U  CI.  &  Fin.  45,  and 
cases  cited  in  note  ( 1 ) ;  Chickering  v.  Fowler, 
4  Pick.  371;  Gibson  v.  Culver,  17  Wend. 
305  ;  Merwin  v.  Butler,  17  Conn.  138 ;  Scholes 
V.  Ackerland,  15  lU.  474;  Mc Andrews  v. 
Whitlock,  52  N.  Y.  40;  Mills  v.  Michigan 
&c.  E.  E.  Co.  45  N.  Y.  622 ;  Maignan  v. 
New  Orleans  &c.  E.  E.  Co.  24  La.  Ann.  333 ; 
Zinu  V.  New  Jersey  Steamboat  Co.  49  N.  Y. 
442 ;  Redmond  v.  Liverpool  &c.  S.  S.  Co. 
56  Barb.  320;    The  Mary  Washington,  1 


Abb.  (U.  S.)  1 ;  Mierson  v.  Hope,  2  Sweeny, 
561 ;  Solomon  v.  Philadelphia  Steamboat 
&c.  Co.  2  Daly,  104 ;  Lamb  v.  Camden  &c. 
R.  R.  Co.  2  Daly,  454;  Shenk  v.  Phila- 
delphia Steam  Propeller  Co.  60  Penn.  St. 
109.  The  carrier  will  continue  liable  as  such 
until  the  consignee  has  received,  from  some 
source,  information  of  the  arrival  of  the 
goods,  and  has  opportunitv  to  remove  them. 
The  Mary  Washington,  1  Abb.  (U.  S.)  1.  In 
the  case  of  railroads,  they  continue  liable  as 
carriers  until  the  expiration  of  a  reasonable 
time  for  delivery  of  the  goods  after  aiTival 
at  their  place  of  destination.  Winslow  v. 
Vermont  &c.  R.  E.  Co.  42  Vt.  700.  When 
a  common  cai'rier  undertakes  to  ti'ansport 
goods,  consigned  to  a  person  residing  beyond 
his  route,  at  a  point  to  which  there  is  no 
regular  canier,  his  liability  is  terminated  by 
delivery  of  the  goods  to  a  warehouseman,  at 
the  point  upon  his  route  nearest  to  the  resi- 
dence of  the  consignee,  and  giving  notice  to 
the  latter.  Salinger  v.  Simmons,  8  Abb.  Pr. 
N.  S.  As  to  the  duty  of  a  common  carrier 
of  goods  by  water,  when  he  cannot  find  the 
consignee,  or  some  person  to  represent  him 
at  the  place  or  port  of  delivery,  see  Hamilton 
V.  Nickenson,  11  Allen,  308,  309,  310.  As  to 
duty  of  carrier  where  consignee  is  not  found, 
see  American  Express  Co.  v.  Hockett,  30 
Ind.  250;  Salinger  v.  Simmons,  2  Lansing, 
325.  Measure  of  damages  for  delay  in  giving 
notice.  See  New  Orleans  &c.  R.  E.  Co.  v. 
Tyson,  46  Miss.  729.] 

[q)  A  bill  of  lading  is  evidence  of  a  ship- 
ment as  against  a  ship-owner  in  favor  of  a 
shipper  of  goods  or  of  an  indorsee  for  value. 
Berkeley  «.  Watling,  7  Ad.  &  E.  29.  See 
Chit.  &  Temp,  on  Carriers,  167 ;  post,  109, 
note  {t). 
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Bonable  time  for  forwarding  and  sending  or  delivering  the  same,  or  notifying 
the  arrival  thereof,  had  elapsed  before  the  commencement  of  this  suit,  yet  the 
defendant  did  not  forward  or  send  or  deliver  the  said  goods  for  the  plaintiff  to 
the  said  F.  S.  at  Bognor,  within  such  reasonable  time  or  at  any  other  time, 
or  notify  or  cause  to  be  notified  to  the  said  F.  S.  within  such  reasonable  time, 
or  at  any  other  time,  such  arrival  of  the  said  goods  ;  but  the  defendant  wrong- 
fully detained  the  same  in  his  possession  for  a  long  and  unreasonable  time, 
without  sending  or  forwarding  or  delivering  or  causing  to  be  delivered  the 
said  goods  to  the  said  F.  S.  for  the  said  plainliff,  or  otherwise  notifying  or 
causing  to  be  notified  to  the  said  F.  S.  the  arrival  of  the  same  ;  and  by  reason 
thereof  the  said  F.  S.  afterwards  refused  and  declined  to  accept  and  purchase 
and  pay  for  the  same  as  he  otherwise  would  have  done,  whereby  the  plaintiff 
hath  been  deprived  of  gains  and  profits  which  would  otherwise  have  accrued 
to  him,  and  hath  lost  other  opportunities  of  disposing  of  the  said  goods,  and 
the  benefit  of  the  profits  which  would  otherwise  have  arisen  therefrom,  and 
hath  incurred  expenses  in  endeavoring  to  obtain  the  goods,  and  the  same  are 
injured  and  lessened  in  value.     And  the  plaintiff  claims  £ . 

4.    Upon  a  Bill  of  Lading  hy  the  Consignee  against  the  Master  for  not 
delivering  or  for  damaging  the  Cargo. 

For  that  the  defendant,  by  a  bill  of  lading  made  by  him  on  the  day 

of ,  A.  D. ,  and  delivered  to  the  plaintiff,  acknowledged  certain  goods 

therein  mentioned  to  have  been  shipped  in  good  order  and  well  conditioned 

on  board  a  ship  called ,  of  which   the  defendant  was   the   master,  and 

thereby  promi^ied  the  plaintiff  that  the  same  should  be  delivered  (in  like  order 

and  well  conditioned)  to  the  plaintiff  at ,  [the   act  of  God,  the  queen's 

enemies,  fire,  and  all  and  every  other  dangers  of  the  seas,  rivers,  and  naviga- 
tion, of  whatever  nature  and  kind  soever,  excepted,  (r)]  he  paying  freight  for 
the  same,  with  primage  and  average  accustomed  ;  and  although  all  conditions 
precedent  have  been  performed,  and  all  events  have  happened  and  periods  of 
time  have  elapsed  to  entitle  the  plaintiff  to  a  performance  of  the  defendant's 
contract,  and  to  maintain  this  action,  and  the  delivery  of  the  said  goods  was 
not  prevented,  and  no  loss  of  or  damage  to  the  said  goods  arose  by  any  of  the 
perils  and  dangers   so   excepted,  yet  the  defendant  did  not  deliver  the  said 

goods  to  the  plaintiff  at aforesaid,  but  wholly  lost  the  same  [or  did  not, 

deliver  the  said  goods  to  the  plaintiff  at aforesaid  in  the  like  good  order 

and  condition  in  which  they  were  so  shipped,  hut  in  a  wet  and  damaged  stated 
And  the  plaintiff  claims  £ .  («) 

\_A  like  count.  Bradley  v.  Dunipace,  7  H.  &  N.  200.  A  like  count,  charging 
loss  of  goods  by  a  collision.  Lloyd  v.  General  Iron  Screw  Collier  Co.  3  H.  &  C. 
284] 

(r)  This  will  depend  upon  the  terms  of  or  loss  by  fire  or  robbery ;  lb.  s.  510;  unless 

the  bill  of  lading;  other  special  exceptions  the  exceptions  are  introduced  into  the  bill  of 

are  frequently  introduced  in  the  margin  of  lading. 

the  bill  of  lading,  and  these  should  also  be        (s)   [As  to  the  damages,  see  The  Boston,  1 

mentioned  in  the  declaration  ;  Chit.  &  Temp.  Lowell,  464  ;    Sturgess  v.  Bissell,  46  N.  Y. 

on  Carriers,  166,  176;  as  to  the  ship-owner's  462;  Merchant  Shipping  Act,   1862,  s.   67. 

protection  against  damage  by  fire  or  loss  by  Declaration  by  consignee  lor  not  delivering 

robbery,  see  17  &  18  Viet.  c.  104,  s.  503  ;  but  goods,  Wilson   v.   London   &c.    Navigation 

the  master  is  not  protected  against  damage  Co.  L.  K.  1  C.  P.  61.] 
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5.  Upon  a  Bill  of  Lading,  by  an  Indorsee  against  the  Master,  for  not 
delivering  or  for  damaging  the  Cargo,  (f) 

For  that  the  defendant,  by  a  bill  of  lading  made  by  him  on  the day 

of ,  A.  ». ,  and  delivered  to  A.  B.,  acknowledged  certain  goods  of  the 

said  A.  B.  to  have  been  shipped  in  good  order  and  well  conditioned,  on  board 
a  ship  called ,  of  which  the  defendant  was  the  master,  and  thereby  prom- 
ised the  said  A.  B.  that  the  said  goods  should  be  delivered  (in  the  like  good 

order  and  condition)  at ,  [the  act  of  God,  the  queen's  enemies,  fire,  and 

all  and  every  other  dangers  of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever,  excepted,  (m)]  unto  'the  said  A.  B.,  or  to  his  assigns, 
he  or  they  paying  freight  for  the  same,  with  primage  and  average  accustomed ; 
and  the  said  A.  B.  indorsed  and  delivered  the  said  bill  of  lading  to  the  plain- 
tiff, and  the  property  in  the  said  goods  thereby  passed  to  him.  And  although 
all  conditions  precedent  have  been  performed,  and  all  events  have  happened 
and  periods  of  time  have  elapsed  to  entitle  the  plaintiff  to  a  performance  of 


[t]  A  bill  of  lading  is  now  a  negotiable 
instrument  transferable  by  indorsement,  and 
an  action  may  be  maintained  >ipon  it  against 
the  master  by  the  consignee  of  the  goods,  or 
by  an  indorsee  to  whom  the  property  in  the 
goods  therein  mentioned  shall  pass,  as  if  the 
contract  therein  mentioned  had  been  made 
with  him  ;  18  &  19  Vict.  c.  Ill,  s.  1 ;  [Short 
f.  Simpson,  L.  R.  1  C.  P.  248 ;  Dracachi  v. 
Anglo-Egyptian  Co.  L.  R.  3  C.  P  190; 
Coventry  ».  Gladstone,  L.  R.  6  Eq.  44;} 
aliter,  before  that  statute ;  Howard  v.  Shep- 
herd, 9  C.  B.  297  ;  Thompson  v.  Dominy,  14 
M.  &  W.  403.  [Aside  from  the  above  stat- 
ute, the  effect  of  an  indorsement  of  a  bill  of 
lading  is  only  to  transfer  the  property  in  the 
goods,  and  not  the  right  upon  the  contract 
itself,  and  the  indorsee  cannot  maintain  an 
action  on  the  bill  itself  in  his  own  name,  nor 
an  action  on  the  case  for  the  non-delivery  of 
the  goods.  Dows  v.  Cobb,  12  Barb.  310; 
Howard  v.  Shepherd,  and  Thompson  v.  Dom- 
iny, ubi  supra;  Lineker  v.  Ayeshford,  1  Cal. 
75;  Stanton  v.  Eager,  16  Pick.  474.]  As 
against  the  niastur  or  person  signing  the  bill 
of  lading,  such  bill  of  lading,  representing 
goods  to  have  been  shipped  on  board,  is,  in 
the  hands  of  a  consignee  or  indorsee  for  a 
valuable  consideration  without  notice  of  non- 
sliipment,  conclusive  evidence  of  such  ship- 
ment, unless  the  master  can  show  that  the 
misrepresentation  was  caused  without  any 
default  on  his  part,  and  wholly  by  the  fraud 
of  the  shipper  or  the  holder  of  the  bill  of 
lading,  or  some  person  under  whom  he 
claims;  18  &  19  Vict.  c.  lll,s.  3;  but  the 
ship-owner  is  not  liable  even  to  an  innocent 
third  person  by  the  master  signing  bills  of 
lading  for  goods  which  have  never  been 
shipped  on  board ;  Grant  v.  Norwav,  10  C. 
B.  665;  Coleman  v.  Riches,  16  C.  B.  104; 
or  by  his  signing  a  second  bill  of  lading  for 
the  same  goods;  Hnbbersty  v.  Ward,  8  Ex. 
330.  [As  to  fraudulently  disposing  of  third 
bill  to  one  person  after  having  raised  money 
upon  first  two  from  another,  Meyerstein  i'. 


Barber,  L.  R.  2  C.  P.  38.  Fraud  on  part  of 
shipper.  Valleri  ».  Bayland,  L.  R.  I  C.  P. 
382.]  An  indorsee  of  a  bill  of  lading  may 
also  be  sued  upon  it ;  ho  is  subject  to  the 
same  UahiUlies  in  respect  of  the  goods,  as  if 
the  contract  contained  in  the  bill  of  lading 
had  been  made  by  himself.  18  &  19  Vict, 
c.  Ill,  ss.  1,  2.  [A  bill  of  lading,  in  the  usual 
form,  is  both  a  receipt  and  a  promise ;  and 
so  far  as  it  is  a  receipt,  in  a  suit  between  the 
parties  to  it,  being  the  shipper  and  the  mas- 
ter who  signed  the  bill  for  the  delivery  of 
the  goods,  it  is  open  to  the  master  to  show 
that  the  quantity  of  goods  received  was  less 
than  that  acknowledged  in  the  bill.  O'Brien 
V.  Gilchrist,  34  Maine,  554 ;  Dickerson  v. 
Ledge,  12  Barb.  102  ;  Grimes  v.  Havwood, 
9  Barb.  447  ;  Wolfe  v.  Myers,  3  Sandf.  7 ; 
Wayland  v.  Mosely,  5  Ala.  430 ;  McTyer 
V.  Steele,  26  Ala.  487;  Bissel  v.  Price,  16 
HI.  408;  Shepherd  v.  Naylor,  5  Gray,  591  ; 
Sutton  u.  Kettell,  1  Sprague,  309;  The  J. 
W.  Brown,  1  Biss.  76;  Abbe  v.  Eaton,  51 
N.  Y.  410.  So  it  may  be  shown  by  parol 
that  the  goods,  though  admitted  in  the  bill 
of  lading  to  have  been  "  in  good  order," 
were  not  in  fact  in  good  order  when  received. 
Ellis  u.  Willard,  5  Selden,  529  ;  Barrett  v. 
Rogers,  7  Mass.  297 ;  Clark  v.  Barnwell,  12 
How.  (U.  S.)  272.  But,  inasmuch  as  a 
"  clear  "  bill  of  lading,  that  is  to  say,  a  bill  of 
lading  which  is  silent  as  to  the  place  of  stor- 
age, imports  a  contract  that  the  goods  are 
to  be  stored  under  deck,  parol  evidence  of  an 
agreement  that  they  were  to  be  stored  on 
deck  is  inadmissible;  The  Delaware,  14  Wal- 
lace, 579;  The  Wellington,  1  Biss.  279; 
Creesy  v.  Holly,  14  Wend.  26 ;  nor  can  such 
a  bill  be  contradicted  as  to  the  course  desig- 
nated in  it  which  the  vessel  is  to  take.  Bar- 
ber V.  Brace,  3  Conn.  9  ;  May  v.  Babcock, 
4  Ham.  334;  Say  ward  i'.  Stevens,  3  Gray, 
97 ;  Fitzhngh  v.  Wimau,  5  Selden,  559 ;  Ellis 
V.  Willard,  5  Selden,  529,  531 ;  Barrett  w. 
Rogers,  7  Mass.  297.] 

(«)  See  ante,  108,  note  (r). 
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the  defendant's  contract  and  to  maintain  this  action,  and  the  delivery  of  the 
said  goods  was  not  prevented,  and  no  loss  of  or  damage  to  the  said  goods 
occurred  by  any  of  the  perils  and  dangers  so  excepted,  yet  the  defendant  did 

not  deliver  the  said  goods  to  the  plaintiff  at aforesaid,  [_or  did  not  deliver 

the  said  goods  at aforesaid  in  the  like  good  order  and  condition  in  which 

they  were  shipped^  but  the  same  were  \_damaged  or^  wholly  lost  to  the  plain- 
tiff.    And  the  plaintiff  claims  £ . 


[CARRIERS  OF  •  PASSENGERS,  post,  "Declarations  in  Tort."] 


CHARTER-PARTIES. 

Obs.  —  It  does  not  now  often  occur  that  a  charter-party  is  under  seal,  but  where  it 
is  so  the  declaration  must  be  framed  specially  upon  the  deed;  Atty  v.  Par- 
ish, 1  New  Rep.  104;  White  v.  Parkin,  12  East,  578;  Fletcher  v. . Gillespie, 
3  Bing.  635;  unless  the  plaintiff's  claim  arises  out  of  a  collateral  agreement, 
or  one  express  or  implied,  after  the  contract  of  charter-party;  when  the 
charter-party  is  not  under  seal,  and  the  plaintiff's  claim  is  simply  for  freight 
earned  or  for  demurrage,  the  indebitatus  counts  for  freight  or  demurrage  may 
be  adopted.  See  ante,  97,  98,  tit.  "  Carriers."  As  to  the  parties  to  be  made 
plaintiffs  and  defendants  in  actions  on  charter-parties,  see  in  general  Abbott 
on  Ship.;  1  Chit.  PI.  6-8;  Carr  v.  Jackson,  7  Ex.  382;  Downman  c.  Williams, 
7  Q.  B.  103.  Where  persons  sign  as  agents  for  named  charterers,  they  are 
not  liable  to  be  sued  as  principals;  Deslandes  v.  Gregory,  29  L.  J.  Q.  B.  93; 
when  plaintiff  may  sue,  he  having  signed  the  charter-party  as  agent  for  the 
freighter;  Schmalz  v.  Avrey,  20  L.  j!  Q.  B.  228;  Humble  v.  Hunter,  12  Q. 
B.  310;  when  defendant  liable  to  be  sued  on  a  charter-party  signed  by  his 
general  agent  for  him,  "  per  procuration,"  he  having  received  special  instruc- 
tions which  he  has  exceeded;  Smith  v.  M'Guire,  3  H.  &  N.  554;  27  L.  J.  Ex. 
465. 

\.   On  a  Charter-party  (not  under  Seal')  for  not  loading  pursuant 
to  Charter-party,  (x) 

Commencement  as  ante,  5.]  For  that  the  plaintiff  and  the  defendant 
agreed  by  charter-party  (y)  that  the  plaintiff's  ship,  called  the  "  Ariel,"  should 
with  all  convenient  speed  (z)  sail  to  R.,  or  so  near  thereto  as  she  could  «afely 

{x)  This  form  is  given  by  the  Com.  Law  P.  C;  it  also  means  that  the  ship  is  properly 

Pr.  Act,  1852,  sch.  B,  22,  and  is  here  printed  victualled  and  manned,  and   that  the  mas- 

almost  verbatim  from  the  act.    [See  Butty  v.  ter  is  ready  to  receive  his  cargo  ;  Oliver  v. 

Benthall,  L.  R.  2  C.  P.  488.     As  to  liability  Fielden,  4  Ex.   135  ;    and  when  necessary, 

of  ship-owner  for  act  of  stevedore  appointed  that  the  port  to  which  the  vessel  was  to  pro- 

by  charterer,  Blaikie  v.  Stembridge,  28  L.  J.  ceed  is  named  ;  5  Ex.  374  ;  as  to  effect  of 

C.  P.  329  ;  29  L.  J.  C.  P.  212 ;  Sack  v.  Ford,  miiidescription  of  the  ship's  tonnage,  Windle 

13  C.  B.  N.  S.  90;  Sandeman  v.  Scurr,  L.  v.  Barker,  25  L.  J.  Q.  B.  349.     [Meaning  of 

B.  2  Q.  B.  86.]  words  "  any  other  accident  beyond  his  eon- 

(;/)  A  charter-party  generally  contains   a  trol."    Fenwick  v.  Schmalz,  37  L.  J.  C.  P. 

statement  that  the  ship  "  being  tight,  staunch,  78.     Of  clause  for  payment  of  freight,  "  per 

and  strong,  and  every  way  fitted  for  the  voy-  ton  of  50  cubic  feet  delivered  for   cotton." 

age,"  &c.  shall  sail.     This  clause  amounts  to  Buckle  v.  Ki(pop,  L,  K.  2  Ex.  125  ;   in  Ex. 

a  warranty  of  seaworthiness,  though  such  a  Ch.  333.] 

warranty  would  be  implied,  Lyon  v.  Mills,  (2)  This  will  depend  upon  the  terms  of 

5  East,  428  ;  but  only  applies  to  the  time  of  the  charter-party ;  in  some  cases  a  particu- 

contract,  and  is  not  a  warranty  for  the  con-  lar  day  is  named  for  the  sailing  of  the  ship, 

tinuance  of  the  ship  in  the  state  described  in  and  sailing  on  such  day  is  a  condition  pre- 

the  charter-party ;  Hurst  v.  Ushorne,  1 8  C.  cedent  to  the  performance  of  the  defendant's 

B.  144;  25  L.  J.  C.  P.  209  ;  Worms  w.  Store,  contract;    to  sail  with  convenient  speed  or 

U  Ex.  427;  Dimech  v.  Corlett,  33  L.  T.  21,  in  a  reasonable  time  is  not  such  condition 
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get,  (a)  and  that  the  defendant  should  there  load  her  with  a  full  cargo  (5)  of 
tallow  or  other  lawful  merchandise,  (c)  which  she  should  carry  to  H.  and 
there  deliver  (d)  on  payment  of  freight,  £ per  ton,  and  that  the  defend- 
ant should  be  allowed  ten  days  for  loading,  and  ten  for  discharge,  and  ten  for 

demurrage,  if  required,  at  £ per  day,  *  and  that  the  plaintiff  did  all 

things  necessary  on  his  part  to  entitle  him  to  have  the  agreed  cargo  loaded 
ou  board  the  said  ship  at  R.,  and  that  the  time  for  so  doing  has  elapsed,  (e) 
yet  the  defendant  made  default  in  loading  the  agreed  cargo.  (/)  And  the 
plaintiff  claims  £ .  (g) 

[Like  counts.  Clipsham  v.  Vertue,  5  Q.  B.  265  ;  Bruce  v.  Nicolopulo,  11 
Ex.  129 ;  Tarrabochia  v.  Hickie,  1  H.  &  N.  183. 

For  not  loading  a  full  cargo.  Anglo- African  Co.  v.  Lamzed,  L.  K.  1  C.  P. 
226. 

For  not  supplying  broken  stowage  necessary  to  complete  a  fidl  cargo.  Cole 
V.  Meek,  15  C.  B.  N.  S.  795. 

For  not  loading  in  regular  turn  according  to  charter-party.  Taylor  v.  Clay, 
9  Q.  B.  713.  The  like,  stating  special  damage  hy  expense  of  maintaining  the 
crew  and  paying  dock  dues.     Hudson  t'.  Clementson,  18  C.  B.  213. 

For  not  loading  with  "  usual  dispatch  "  according  to  charter-party,  setting 
out  the  charter-party  verbatim.     Kearon  v.  Pearson.  7  H.  &  N.  386.] 


precedent,  unless  the  omission  frustrates  the 
object  of  the  voyage.  Clipsham  v.  Vertue, 
5  Q.  B.  265 ;  Tarrabochia  v.  Hickie,  1  H.  & 
N.  183;  Cioockewit  «.  Fletcher,  1  H.  &  N. 
893 ;  Oliver  v.  Fielden,  4  Ex.  353 ;  Dimech 
».  Corlett,  33  L.  T.  21,  P.  C. ;  ['Behn  v.  Bur- 
ness,  3  B.  &  S.  751 ;  Seeger  v.  Dutbie,  8  C. 
B.  N.  S.  45 ;  Routh  v.  McMillan,  33  L.  J. 
Ex.  38 ;  McAudrew  v.  Chappie,  L.  R.  1  C. 
P.  643.] 

(a)  As  to  the  construction  of  this  clause, 
see  Shield  v.  Wiikins,  5  Ex.  304. 

(6)  What  is  a  compliance  with  this  term  ; 
Warren  v.  Peabody,  8  C.  B.  8(10 ;  Hunter  v. 
Fry,  2  B.  &  Aid.  421 ;  Cuthbert  v.  Cum- 
ming,  10  Ex.  809;  the  charterer  has  no 
right  to  fill  the  cahins  as  well  as  the  carry- 
ing part  of  the  ship,  if  he  do  so  by  permis- 
sion of  the  master,  he  must  pay  the  current 
freight  ami  not  the  charter  price.  Mitcheson 
u.  Nicol,  7  Ex.  929. 

(c)  As  to  the  construction  of  this  clause, 
Cocliburn  v,  Alexander,  6  C.  B.  791 ;  and 
see  Brass  v.  Maitland,  6  El.  &  Bl.  470;  26  L. 
J.  Q.  B.  49;  3  Kent,  218. 

((2)  Exceptions  are  generally  introduced 
in  a  charter-party  against  restraints  of 
princes  and  rulers,  the  dangera  of  the  sea 
and  navigation,  the  act  bf  God,  fire,  pirates, 
and  enemies.  It  will  be  observed  that  the 
above  form  does  not  notice  these  exceptions  ; 
but  it  should  seem  that  where  such  excep- 
tions are  mentioned  in  the  charter,  they  should 
he  noticed  in  the  declaration,  and  it  should 
be  shown  that  the  non-performance  of  the 
contract  was  not  prevented  by  any  of  the 
excepted  perils  or  casualties.  See  Wheeler 
V.  Bavidge,  9  Ex.  668,  per  Martin  B.  post; 
aliter,  if  the  exceptions  be  merely  implied, 


then  the  defendant  must  plead  them  specially 
if  they  afford  him  any  excuse.     lb. 

(e)  See  a  fuller  averment  of  the  perform- 
ance of  conditions  precedent,  ante,  39,  be- 
tween the  **. 

(/)  What  is  a  default;  Spence  v.  Chad- 
wick,  10  Q.  B.  517 ;  whether  the  defendant 
has  loaded  within  a  reasonable  time,  depends 
upon  the  usage  of  the  port  as  to  the  turns  or 
order  of  loading.  Leidemann  v.  Schultz,  14 
C.  B.  38.  [Detention  by  ice.  Hudson  v.  Ede, 
L.  B.  2  Q.  B.  566.] 

(9)  The  measure  of  damage  is  the  amount 
of  freight  which  would  have  been  earned 
after  deducting  expenses,  and  also  any  profit 
which  the  ship  might  have  earned  during 
the  period  over  which  the  charter  extended ; 
Smith  V.  M'Guire,  3  H.  &  N.  554;  27  L.  J. 
Ex.  465 ;  and  semble,  the  ship-owner  is  not 
bound  to  take  a  new  cargo  tor  the  most  he 
can  get  in  order  to  reduce  the  damages  ;  lb. ; 
if  the  plain  tiff  sues  for  delay  in  loading,  and 
has  sustained  any  special  damage,  it  should 
be  alleged ;  as  by  the  expense  incurred  in 
maintaining  the  master  and  crew,  and  in 
payment  of  extra  dock  dues,  &e.  see  a 
form,  Hudson  v.  Clementson,  18  C.  B. 
213;  25  L.  J.  C.  P.  234;  Adams  v.  Royal 
Mail  Steam  Packet  Company,  23  L.  J.  C. 
P.  33.  Parties  to  charter-parties  frequently 
bind  themselves  to  each  other  in  a  penal 
sum  for  the  performance  of  their  respective 
stipulations,  but  this  does  not  preclude  one 
party  from  bringing  his  action  ou  any  of  the 
other  clauses,  and  he  may  recover  damages 
beyond  the  amount  of  the  penalty.  Har- 
rison V.  Wright,  13  East,  343;  Winter  v. 
Trimmer,  1  Bl.  Rep.  395;  Dimech  v.  Cor- 
lett, 33  L.  T.  21. 
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2.   On  a  Charter-party  (not  under  Seal)  for  not  discharging  the  Cargo 
within  the  laying  T)ays,  and  for  Demurrage  and  Detention. 

Commencement  as  ante,  5,  and  proceed  as  in  Form  1  to  the  *,  and  then  ox 
follows  .•]  And  the  said  ship  afterwards  sailed  to  E.,  and  was  there  loaded 
by  the  defendant  with  the  agreed  cargo,  which  slie  carried  to  H.  aforesaid, 
[^here  aver  performance  of  all  conditions  precedent,  as  ante,  39,  between  tha 
*  *,]  yet  the  defendant  did  not  discharge  the  said  cargo  at  H.  aforesaid  within 
the  said  ten  days  allowed  by  the  said  charter-party,  but  detained  the  said  ship 
on  demurrage  after  she  was  ready  to  discharge  Qi)  such  cargo,  and  the  defend- 
ant had  notice  thereof,  for  the  space  of  ten  days  over  and  above  the  said  ten 
days  allowed  for  discharge,  and  the  defendant  also  detained  the  said' ship  for  a 
long  time  after  the  expiration  of  the  days  allowed  for  loading,  unloading,  and 
demurrage,  (i)  whereby  the  plaintiff  lost  the  use  of  his  ship  and  the  profits 
thereof,  and  incurred  expenses  in  keeping  and  maintaining  the  said  ship  and 
the  master  and  crew  thereof,  and  in  paying  dock,  harbor,  and  other  dues,  in 
respect  of  the  said  ship,  (h)  \_Add  a  common  count  for  demurrage,  post, 
"■  Demurrage."]     And  the  plaintiff  claims  £ . 

\_Like  counts.  Brown  v.  Johnson,  10  M.  &  W.  331 ;  Benson  v.  Blunt,  1  Q. 
B.  870  ;  Jackson  v.  Galloway,  1  C.  B.  280  ;  Lennard  v.  Robinson,  5  El.  &  Bl. 
125  ;  Alexander  v.  Dowie,  1  H.  &  N.  152. 

For  detention  before  loading.  Esposito  v.  Bowden,  4  El.  &  Bl.  963  ;  Erich- 
sen  V.  Barkworth,  3  H.  &  N.  6.] 

[3.  Against  a  Charterer  for  not  having  an  Agent  at  a  foreign  Port,  ac- 
cording to  Agreement,  amended  at  the  Trial. 

Whitwill  V.  Scheer,  8  Ad.  &  E.  312.  (Z) 

4.  By  Charterer  against  Ship-owner  for  deviating  from  and  abandoning 
the  Voyage  to  the  Port^of  Loading. 

That  the  plaintiff  and  the  defendant  agreed  by  charter-party  that  the  de- 
fendant's ship, ,  then  at -,  should  with  all  convenient  speed,  having 

liberty  to  take  an  outward  cargo  for  owner's  benefit,  sail  to ,  or  so  near 

thereto  as  she  could  safely  get,  and  there  load  from  the  factors  of  the  plaintiff 
a  full  cargo  of ,  which  she  should  carry  to ,  and  there  deliver  on  pay- 
ment of  freight  (certain  perils  and  casualties  in  the  said  charter-party  men- 
tioned only  excepted)  ;  and  the  said  ship  was  not  prevented  by  any  of  the 
said  perils  and  casualties  from  completing  the  said  outward  voyage,  (m)  and 

(h)  As  to  when   a  ship  is  ready  to  dia-  [k)  See  an^«,  111,  note  (j). 

charge,  see  Brown  v.  Johnson,  10  M.  &  W.  (l)  Where  the  vessel  is  cousisned  to  the 

331 ;  in  general  the  lay  days  commence  run-  charterer's   agents,  and  there  is   no  clause 

ning  from  the  period  of  the  ship's  arrival,  stipulating  that  the  ship  is  to  be  "free  of 

and  not  from  the  time  when  sjie  gets  to  her  commission,"  the  agents  are,  in  general,  cn- 

berth ;  lb. ;  and  see  Lindsay  v.  Janson,  4  H.  titled  to  commission  on  the  freight     If  the 

&  N.  699;  28  L.  J.  Ex.  315;    and  in   the  agents  of  the  charterers  compel,  by  detention 

absence  of  custom  or  contract  "Sundays"  of  the  ship's  papers,  payment  of  charges  to 

["and  holidays"]  are  included,  unless  the  which  they  are  not  entitled,  counts  should 

expression  be  working  days.     KeU  v.  Ander-  be  added  for  money  had  and  received,  and 

son,  1 0  M.  &  W.  498.  [See  Niemann  ».  Moss,  money  paid. 

29  Ij.  J.  Q.  B.  206.]  (m)   [It  has  been  held  that,  in   an  action 

(i)  See  Benson  v.  Blunt,  I  G.  &  D.  449.  by  the  charterer  against  the  sliip-owner,  the 
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all  conditions  were  fulfilled,  and  all  things  happened,  and  all  times  elapsed, 
necessary  to  entitle  the  plaintiff  to  have  the  said  charter-party  performed  by  the 
defendant  on  his  part ;  yet  the  said  ship  did  not  with  all  convenient  speed  sail 

to aforesaid,  or  so  near  thereto  as  she  could  safely  get,  and  the  defendant 

caused  the  said  ship  to  deviate  from  her  said  voyage,  and  abandon  the  said 
voyage. 

Like  counts.    Schilizzi  v.  Derry,  4  El.  &  Bl.  873  ;  Pope  v.  Bavidge,  10  Ex.73. 

For  delaying  and  deviation  in  the  voyage  to  the  port  of  landing.  M' An- 
drew V.  Adams,  1  Bing.  N.  C.  29  ;  Porter  v.  Izat,  1  M.  &  W.  381. 

For  refuJiing  to  proceed  to  port  of  ultimate  destination  according  to  orders. 
Pole  V.  Cetcovich,  9  C.  B.  N.  S.  430. 

By  charterer  against  ship-owner  for  not  repaying  freight  paid  in  advance 
upon  failure  to  deliver  cargo.     Charles  v.  Altin,  15  C.  B.  46. 

Count  hy  charterer  against  ship-owner  on  a  warranty  in  the  charter-party 
that  the  ship  was  classed  A\,  at  Lloyds.     Routh  v.  Macmillan,  2  H.  &  C.  705.] 

5.    On  a  Charter-party,  setting  out  the  Charter  in  Terms,  (n) 

For  that  a  certain  agreement  or  charter-party  of  affreightment  was  made 
between  the  plaintiff  and  defendant,  which  was  and  is  in  the  words  and 
figures  following :  [  ffere  set  out  the  charter-party  verbatim.]  And  the  plain- 
tiff says  that  the  said  person  therein  described  as  A.  B.  is  the  plaintiff,  and 
the  person  therein  described  as  C.  D.  is  the  defendant ;  and  that  all  conditions 
[i^-e.  averring  performance  of  all  conditions  precederit,  as  ante,  39,  and  alleging 
breaches  as  in  the  preceding  forms]. 

6.    On  a  Charter-party  under  Seal. 
For  that  by  an  indenture  of  charter-party,  made  between  [S^c.  stating  the 
parties  to  the  deed],  and  sealed  with  the  defendant's  seal,  the  defendant  cove- 
nanted with  the  plaintiff  that  the  ship should,  with  all  convenient  speed 

[S^c. ;  here  set  out  the  material  covenants  and  clauses  in  the  charter-party  upon 
the  principle  of  the  preceding  forms,  averring  performance  of  conditions  prece- 
dent, and  alleging  breaches  according  to  the  circumstances  of  the  particular  case]'.. 

7.  Form  of  Declaration  upon  a  Charter-party  hy  the  Ship-owner 
against  the  Charterer  for  not  loading  the  Ship  upon  her  Some- 
ward  Voyage. 

Freeman  v.  Taylor,  8  Bing.  124 ;  1  M.  &  Sc.  182. 

8.  Other  Forms  for  not  loading  the  agreed  or  a  full  amd  complete 

Cargo. 
Irving  V.  Clegg,  1  Bing.  N.  C.  53  ;  Reid  v.  Hoskins,  4  El.  &  BT.  979  ;  Cuth- 
bert  V.  Gumming,  10  Ex.  809  ;  Qroookewit  v.  Fletcher,  1  H.  &  N.  893  ;  Tar- 
rabochia  v.  Hickie,  1  H.  &  N.  183  ;  Smith  v.  McGuire,  3  H.  &  N.  5-6 1. 

plaintiff  need  not  negative  the  exceptions  in  359 ;  Browne  v.  Knill,  2  B.  &  B.  395  ;  Crow 

the  charter-party  ;  and  if  the  defendant  relies  c.  Falk,  8  Q.  B.  467,  471 ;  I  Chitty  PI.  311.] 

upon  such  exceptions,  he  must  plead  that  he  (n)  Where  the  terms  of  the  charter-party 

comes  within  them.     Wheeler  v.  Bavidge,  9  are  very  special,  and  it  is  difficult  to  deter- 

Ex.  668;   but   see  as  to  pleading  provisos  mine  what  are  conditions  precedent  to  be 

and  exceptions,  Dawson  v.  Wrench,  3  Ex.  perfoi-med  by  the  plaintiff;  this  form  may  be 

adopted  with  advantage. 
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9.  For  not  loading  a  Oargo  of  Goals  "  in  the  Customary  Manner,  or  in 

Regular  Turn." 

Adams  v.  Royal  Mail  Steam  Packet  Co.  5  C.  B.  iN.  S.  492  ;  Hudson  v. 
Clementson,  18  C.  B.  213. 

10.  For  not  loading  lefore  the  expiration  of  the  Lay  Days. 
Avery  v.  Bowdeii,  5  El.  &  B1.714;  Barwick  v.  Buba,  2  C.  B.  N.  S.  563. 

11.  By  the  Owners  of  Ship  against  a  Person  to  whom  the  Freighter 
assigned  the  Goods,  and  who  promised  to  perform  the  Charter-party 

for  Damages  in  detaining  the  Ship  beyond  the  Days  of  Demurrage, 
and  for  Freight,  Primage,  and  Demurrage. 

2  Chit.  PI.  7th  ed.  165 ;  Benson  v.  Blunt,  1  G.  &  Da  v.  449. 

12.  Against  the  Ship-owner  for   not  carrying  according  to   Charter- 

party. 
Vaughan  v.  Glenn,  5  M.  &  W.  577 ;  8  Dowl.  396. 

13.  Against  the  Master  of  a  Ship  by  the  Charterer  for  Deviation. 
McAndrew  v.  Adams,  1  Bing.  N.  C.  29. 

14.  On  a  Charter-party  against  Ship-owner  for  not  performing  Six 

Successive  Voyages. 
Wheeler  v.  Bavidge,  9  Ex.  668  ;  Pope  v.  Bavidge,  10  Ex.  73. 

15.  Against  Ship-owner  for  proceeding  on  the  Voyage  after  his  Vessel 
had  become  in  an  Unseaworthy  Condition,  and  causing  the  Loss  of 
the  Plaintiff^s  Croods. 

See  form  and  law.  Worms  n.  Storey,  1 1  Ex.  427. 

[16.  By  Ship-owner  against  Charterer  on  a  Contract  substituted  for  a 

Charter-party. 

Carr  v.  The  Wallachian  Petroleum  Co.  L.  E.  1  C.  P.  636 ;  L.  K.  2  C.  P. 

468.] 

• 

CHECKS. 

Obs.  —  By  21  Vict.  c.  20,  and  23  Vict.  c.  15,  all  drafts  or  orders  for  the  payment  by 
any  banker  or  person  acting  as  a  banker,  of  any  sum  of  money,  though  not 
made  payable  to  the  bearer  or  to  order,  and  whether  delivered  to  the  payee 
or  not,  require  a  penny  stamp;  and  by  16  &  17  Vict.  c.  59,  s.  3,  the  stamp 
may  be  impressed  or  affixed  thereto;  by  23  Vict.  c.  15,  s.  12,  the  drawee 
of  drafts  or  orders  having  adhesive  stamps  shall,  upon  paying  the  same, 
write  or  impress  the  word  paid  upon  such  adhesive  stamp  under  a  pen- 
alty of  £20;  by  s.  13,  the  stamps  on  foreign  drafts  or  orders  are  to  be  ad- 
hesive. 
The  law  relating  to  crossed  checks  is  now  regulated  by  21  &  22  Vict.  c.  79  ;  by 
ss.  1  &  2,  the  crossing  on  a  check  is  a  material  part  of  the  check  and  unal- 
terable, and  the  banker  on  wliom  it  is  drawn  is  to  pay  it  only  to  the  banker 
whose  name  is  written  across  it;  but  by  s.  4,  the  banker  is  not  to  be  held  re- 
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Obs.  sponsible  for  paying  a  check  which  does  not  plainly  appear  to  have  been 
crossed  or  altered.  It  would  seem  that  a  check  is  a  bill  of  exchange,  and  may 
be  sued  upon  under  the  summary  procedure  on  bills  of  exchange  act,  1855. 
See  ante,  71  ;  Rochford  v.  Daniel,  1  F.  &  P.  602.  [As  to  the  characteristics 
which  distinguish  checks  from  ordinary  bills  of  exchange,  see  Matter  of 
Brown,  2  Story,  502.  A  check  is  not  an  assignment  of  money  in  the  hands 
of  a,  banker;  it  is  a  bill  of  exchange  payable  at  a  banker's.  Hopkinson  «. 
Forster,  L.  li.  19  Eq.  74.  Checks  are  not  entitled  to  days  of  grace.  See 
Andrew  v.  Blachly,  11  Ohio  St.  89;  Bowen  v.  Newell,  4  Selden,  ipO;  Min- 
turn  V.  Fisher,  4  Cal.  35;  Taylor  v.  Sip,  1  Vroom,  284.] 

1.  Payee  of  Check  against  Drawer. 

Commencement  as  ante,  5.]  For  that  the  defendant,  on  [^'cj,  (o)  by  his 
check  directed  to  certain  bankers  in  London,  to  wit,  "  The  London  &  West- 
minster Bank  "  [or  "  to  Messrs.  E.  F.  &  Co."  according  to  the  chec¥\,  required 
them  to  pay  {p)  to  the  said  plaintiff  or  bearer  [or  order],  £ ,  and  deliv- 
ered (q)  the  same  to  the  plaintiff.  And  the  said  check  was  duly  presented  (r) 
for  payment  and  was  dishonored,  of  all  which  the  defendant  had  due  notice, 
but  did  not  pay  the  same.  [Tf  due  notice  or  a  subsequent  promise  cannot  be 
clearly  proved,  and  the  bankers  had  no  effects  of  the  defendant  in  their  hands, 
declare  on  the  check  as  above,  except  that  the  averment  of  notice  should  be 
omitted,  and  there  should  be  inserted  in  lieu  thereof  an  allegation  of  such  want 
of  effects,  as  ante,  79,  Form  15.  Of  course  the  word  "acceptance"  in  that 
form  will  be  omitted  as  inapplicable  to  a  check.  Add  count  on  the  original 
debt,  SfC.  {see  ante,\8b.  Form  2,  and  74,  note^  (p),  and  conclude  as  usual.'] 

2.  Bearer,  not  being  Payee,  against  the  Drawer. 

Commencement  as  ante,  5.]  For  that  the  defendant,  on  ["^e.J,  by  his  check, 
directed  to  certain  bankers,  to  wit,  to  Messrs.  E.  F.  &  Co.  [according  to  the 
check],  required  them  to  pay  to  G.  H.  or  bearer  [or  order],  £ ,  and  deliv- 
ered the  said  check  to  the  said  G.  H.,  who  transferred  and  delivered  [or  in- 
dorsed] the  same  to  the  plaintiff  [if  there  loere  an  intermediate  transfer,  the 
averment  may  be,  '''  and  the  said  draft  or  order  was  duly  transferred  and  deliv- 
ered to  the  plaintiff,"  hut  if  an  indorser's  name  is  on  the  check,  the  intermediate 

(6)  As  to  post-dated  checks,  see  Obs.  supra,  42  111.  238  ;    3   Kent,   88  ;]    but   where  the 

and  post,  Pleas,  "  Checks."  drawees  continue  solvent  and  have  effects  of 

{p)  A  draft  payable  generally  is  payable  the  drawer  in  their  hands,  delay  in  present- 
on  demand.  Whitlock  v.  Underwood,  2  B.  ing  the  check  for  a  period  less  than  six  years 
&  C  157.  does   not   disentitle   the   holder   to   sue  the 

iq)  There  must  be  a  delivery  to  the  plain-  drawer.    Robinson  v.  Hawkesford,  9  Q.  B. 

tiff  with  the  intention  of  vesting  the  property  52 ;  Serle  v.  Noiton,  2  M.  &  Bob.  401 ;  Eob- 

in  him.     Samuel  v.  Green,  10  Q.  B.  262.  son  v.  Oliver,  10  Q.  B.  704;  Laws  v.  Hand, 

()•)  If  a  check  be  not  presented  on,  or  for-  [3  C.  B.  N.  8.  442.     A  bank  check  is  sub- 
wardedfor  presentment  to  the  drawees  if  they  stantially  the  same  as  an  inland  bill  of  ex- 
carry  on  business  at  a  distance  by  the  post  change ;  it  passes  l)y  delivery  when  payable 
of,  the  day  after  that  on  which  the  holder  to  bearer;  and  the  rules  in  regard  to  present- 
received  it,  and  the  bankers  afterwards  fail,  ment,  diligence  of  the  holder,  &c.  which  gov- 
the  holder  cannot  recover  from  the  drawer ;  ern  the  one,  are  generally  applicable  to  the 
Alexander  v.  Burchfleld,  1  Car.  &  M.  75;  other.     Cruger  v.  Armstrong,  3  John.  Cas 
S.  C.  3  Scott  N.  R.  555;  7  M.  &  G.  1061  ;  5;    Convoy   v.  Warren,  3  John.  Cas.  259 
Moule  V.  Brown,  5  Scott,  694;  4  Bing.  N.  Merchants'  Bank  v.  Spicer,  6  Wend.  4+5 
C.  267  ;  [St.  John  w.  Homans,  8  Missou.  382 ;  Smith  c.  Jones,  20  Wend.  192;   Murrav  o. 
O'Brien  v.  Smith,   1   Black,  29;    Smith  «.  Judah,   6   Cowen,   484;    Glenn  v.  Noble,   I 
Miller   43  N.  Y.  171,  176  ;  Taylor  v.  Sip,  1  Blackf.  104;  Woods  v.  Schraeder,  4  Harr.  & 
Vroom,   284 ;    Veazie    Bank  v.   Winn,   40  J.  276 ;  Sutcliffe  v.  M'Dowell,  2  Nott  &  McC. 
Maine,'60 ;  Ritchie  w.  Bradshaw,  5  Cal.  228 ;  251 ,»  Humphries  v.  Bicknell,  2  Litt.  239.] 
Bickfo'rd  v.  Krst  National  Bank  of  Chicago, 
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indorsement  should  he  averred  so  that  the  plaintiff  may  avail  himself  of  such 
endorser's  title,  ante  75,  note  (m)],  who  thereby  became  the  bearer  thereof,  (s) 
And  the  said  check  was  duly  presented  for  payment  and  was  dishonored,  of 
which  the  defendant  had  due  notice,  but  did  not  pay  the  same. 

8.  By  Bearer  of  a  Cheek  against  an  Indorser,  not  being  the  Maker,  (t) 

For  that  A.  B.,  on  [4"C.],  by  his  cliecli,  directed  to  certain  bankers,  to  wit, 

Messrs. ,  required  them  to  pay  to  the  defendant  or  bearer  \^or  "'  to  the 

defendant  or  order,"  as  in  cheeky,  £ ,  and  delivered  the  same  to  the  defend- 
ant, and  the  defendant  indorsed  and  delivered  the  said  check  to  the  plaintiff, 
who  became  the  bearer  and  holder  thereof  [or  transferred  and  delivered  (t) 
the  said  check  to  the  plaintiff,  who  became  the  bearer  thereof].  And  the  said 
check  was  duly  presented  for  payment  and  was  dishonored,  of  which  the  de- 
fendant had  due  notice,  but  did  not  pay  the  same,  (m)  \^Add  a  count  on  the 
consideration  and  upon  accounts  stated,  as  ante,  35.] 

[4.  Indorsee  of  Check  against  Indorser.  (x) 

That  G.  H.,  on  the day  of ,  a.  d. ,  by  his  check  or  order  for 

the  payment  of  money,  directed  to  Messieurs  J.  K.  &  Co.,  bankers,  required 

them  to  pay  to  L.  M.  or  order,  $ ,  and  the  said  L.  M.  indorsed  the  said  check 

to  the  defendant,  who  indorsed  the  same  [to  N.  O.,  who  indorsed  the  same] 
to  the  plaintiff,  and  the  said  check  was  duly  presented  for  payment,  and  was 
dishonored  ;  whereof  the  defendant  had  due  notice,  but  did  not  pay  the  same. 

A  like  count.     Keene  v.  Beard,  8  C.  B.  N.  S.  372.] 


COMMISSION.     See  "  Agents,"  ante,  p.  38. 


COMPANY.     &%Q  post,  "  Public  Company. 
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Commencement  as  Form  1,  ante,  33.]  For  fines  payable  by  the  defendant 
as  tenant  of  customary  tenements  of  the  manor  of  (Hampstead)  to  the  plain- 
tiff as  lord  of  the  said  manor,  for  the  admission  of  the  defendant  into  the 
said  customary  tenements.  \^Add  a  count  on  accounts  stated,  and  conclude  as 
ante,  34.] 

(s)  [Flax  &  Hemp  Co.  v.  Ballantine,  16  N.  Bing.  N.  C.  267  ;  ante,  116,  note  (r) ;  3  Kent, 

J.  (Law)  454.]                                   _  88,  104  ;   4  lb.   549,  in  note.     [Sherman  v. 

(t)    Quaere,    is    the    action    maintainable  Comstock,  2  McLean,  19;   Harker  k.  Ander- 

agalnst  a  transferrer  who  does  not  indorse?  son,  21   Wend.   372;   True  v.    Thomas,   16 

Moule  V.  Brown,  5  Scott,  694.     [A  check  on  Maine,  36 ;  Salter  v.  Burt,  20  Wend.  205.] 

a  banker  payable  to  bearer  is  a  negotiable  (x)  [Although  the  check  is  drawn  payable 

instrument,  and  passes  by  indorsement,  so  "to  bearer,"  it   may  be  indorsed  so  as  to 

as  to  enable  the  holder  to  sue  the  maker  make  the  indorsee  liable.     Keene  v.  Beard,  8 

thereon  as  on  a  bill  of  exchange.    Keene  v.  C.  B.  N.  S.  372.] 

Beard,  8  C.  B.  N.  S.  372.]  (y)  This  form  is  given  by  Com.  L.  P.  Act, 

(m)  As  to  presentment  and  notice  of  dis-  1852,  sch.  B,  U.   See  a  form,  Pochin  v.  Dun- 
honor,  see  Moule  v.  Brown,  5  Scott,  694;  4  combe,  1  H.  &  N.  842.    As  to  the  fees  due 


DECLARATIONS   ON   CONTEAOTS.      DEMURRAGE.  117 

CORPORATION.     See  ante,  13,  a.ni post,  "  Public  Company." 


CROPS. 

1.  Indebitatus  Count  for  Crops  sold  to  the  Defendant.  (2) 

Commencement  as  ante,  33.]  For  crops  bargained  and  sold  by  the  plain- 
tiff to  the  defendant.     \^Add  account  stated,  as  ante,  34.J 

2.   By  an  outgoing  against  an  incoming  Tenant  to  recover  the  Amount 
of  a  Valuation  of  Crops,  Tillages,  ^c.  relinquished  to  the  Incomer,  (a) 

For  that  the  plaintiff  was  possessed  of  and  entitled  to  a  certain  a  farm,  lands, 
and  premises,  upon  which  certain  crops  of  the  plaintiff  were  growing,  and 
upon  divers  parts  of  which  said  farm,  lands,  and  premises,  the  plaintiff  had 
done,  performed,  and  bestowed  work  and  labor,  and  used  and  expended  mate- 
rials in  and  about  the  preparing  and  making  the  same  ready  for  tillage,  of 
which  said  work  and  labor  and  materials  the  plaintiff  had  not  derived  the  ben- 
efit, and  thereupon  it  was  agreed  by  and  between  the  plaintiff  and  defendant 
that  the  plaintiff  should  relinquish  and  give  up  to  him  the  defendant  the  said 
crops  and  the  benefit  of  the  said  work  and  labor  and  materials,  to  be  paid  for 
by  the  defendant,  according  to  a  valuation  thereof  to  be  made  by  a  certain 
person  to  be  appointed  by  and  on  behalf  of  the  plaintiff,  and  a  certain  other 
person  to  be  appointed  by  and  on  behalf  of  the  defendant,  to  value  the  same 
[here  aver  performance  of  conditions  precedent  as  ante,  39,  between  the  **]  ; 
and  the  plaintiff  saith,  that  afterwards  the  said  growing  crops,  work,  and  labor, 
and  materials  were  fairly  valued  by  one  J.  D.,  a  person  for  that  purpose  dilly 
appointed  by  and  on  behalf  of  the  plaintiff,  and  one  W.  P.,  a  person  for  that 
purpose  duly  appointed  by  and  on  behalf  of  the  defendant,  (b)  at  a  certain 
sum  of  money,  yet  the  defendant  has  not  paid  to  the  plaintiff  the  said  sum  of 
money  [add  count  as  last  form,  and  account  stated^. 


DEMURRAGE,  (c) 

Commencement  as  ante,  33.]     For  'the  demurrage  of  a  ship  of  the  plaintiff 

to  the  steward  of  a  manor  under  the  lands  away  (/rowing  crops  arises  either  by  the  cus- 

clauses  consolidation  act,  Cooper  v.  The  Nor-  torn  of  the  country,  or  by  express  agreement, 

folk  Ry.  Co.  3  Ex.  546.     When  the  stew-  and  in  the  absence  of  either  they  Test  in  the 

ard  is  entitled  to  separate  fees  for  separate  landlord  as  part  of  the  land.    Caldecott  v. 

tenements,  Evans  v.  Usscher,  16  M.  &  W.  Smithies,  9  C.  &  P.  805.     See  post,  "Land- 

675  ;  R.  V.  Eton  Coll.  8   Q.  B.  526 ;  B.  v.  lord  and  Tenant,"  for  forms  by  and  against 

Everdon,  16  L.  J.  Q.  B.  18.  landlords    and  tenants  —  upon    customs   of 

(2)  See  form,  &c.   Earl   of  Falmouth  v.  the  country  —  agreements  and  covenants  in 

Thomas,  1  Cr.  &  M.  89,  and  next  note ;  May-  leases. 

field  V.  Wadsley,  3  B.  &  C.  357.     When  a  (b)  If  the  defendant  would  not  appoint  a 

contract  for  crops  is-  within  the  statute  of  valuer  on  his  part,  then  aver  that  fact.     See 

frauds,  [1   Chitty  Contr.   (11th  Am.  ed.)  414  Thurnell  v.  Balburnie,  2  M.  &  W.  786  ;  Latti- 

et  seq.  and  notes.]  move  v.  Garrard,  1  Ex.  809. 

(a)  See  form,   &c.  Earl  of  Falmouth  v.  (c)  Tliis  form  is  given  by  Cora.  Law  P. 

Thomas,  1  Cr.  &  M.  89.    It  seems  the  com-  Act,  1852,  sch.  B,  14.    See,  in  general,  Abb. 

mon  indeb.  count  suffices     Leeds  v.  Burrows,  on  Shipping ;  Chitty  &  Temp,  on  Carriers, 

12  East,  I;  Poulter  v.  Killingbeck,  1  B.  &  212.    Demurrage  is  a,  term  used  to  express 

V.  397  ;  post,  "  Tillages."     See  14  &  15  Vict,  a  sum  of  money  agreed  to  be  paid  for  the  de- 

c.  25,  as  to  Emblements.     The  right  to  take  tention  of  a  vessel  by  the  shipper  or  owner 
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kept  on  demurrage  by  the  defendant  [^c. ;  conclude  with  account  stated,  ante, 
34,  Form  1]. 

1 

•      DRAMA. 

1.  Actions  for  Penalties  for  acting  Unlicensed  or  Prohibited  Plays  are 
now  regulated  by  Q  &  7  Vict.  c.  68,  ss.  15  ^  19. 

2.  For  Penalties  for  infringing  Dramatic  Literary  Property. 

Planche  v.  Braham,  8  C.  &  P.  68  ;  Lee  v.  Simpson,  3  C.  B.  871  ;  Shepherd 
V.  Conquest,  25  L.  J.  C.  P.  127.  3  &  4  W.  4,  c.  15,  is  the  act  for  the  pro- 
tection of  copyright  in  dramatic  literary  property  ;  and  4  &  5  Vict.  c.  45,  s.  20, 
protects  musical  compositions.  See  Russell  v.  Smith,  12  Q.  B.  217 ;  Russell  v. 
Briant,  8  C.  B.  836  ;  Hatton  v.  Kean,  29  L.  J.  C.  P.  20 ;  [7  C.  B.  N.  S.  268.] 
See  post.  Tort,  "  Copyright." 


[ENTRY. 

Writ  of  Entry  to  recover  the  Possession  of  Land. 

In  a  plea  of  land,  wherein  the  said  P.  P.  demands  against  said  D.  D.  one 
messuage  situated  in  [describe  it'\,  whereof  the  said  D.  D.,  unjustly,  and  with- 
out judgment,  disseised  the  said  P.  P.,  within  twenty  years  now  last  past ; 
and  thereupon  the  said  P.  P.  says  that  he  was  seised  of  the  messuage  afore- 
said, with  the  appurtenances  in  his  demesne  as  of  fee,  and  thereof  the  said 
D.  D.,  unjustly,  and  without  judgment,  disseised  him,  the  said  P.  P.,  within 
twenty  years  last  past. 

Plea  of  General  Issue. 

And  now  the  said  D.  D.  comes  and  defends  his  right  when,  S^c.  and  says 
that  he  did  not  disseise  the  said  P.  P.  of  the  messuage  aforesaid,  as  the  said 
P.  P.  has  above  in  his  writ  and  declaration  alleged  against  him ;  and  of  this 
he  puts  himself  on  the  country.] 

of  goods  at  the  port  of  shipment  or  discharge  of  lading,  by  accepting  the  goods,  may  be 

after  the  expiration  of  the  time  allowed  for  liable  to  be  sued  for  demurrage  at  the  port  of 

the  loading  or  unloading  of  the  cargo  by  the  discharge  ;  MoUer  v.  Young,  5  El.  &  Bl.  755 ; 

consignee.     [3  Kent,  203.]     If  there  be  no  Smith  v.  Sieveldng,  5  El.  &  BI.  589 ;  Sanders 

express  contract  to  pay  demurrage,  a  ship-  v.  Vanzeller,  4  Q.  B.  260 ;  Stindt  v.  Roberts, 

owner  cannot,  on  a  common  count  for  de-  5  D.  &  L.  560;  Wegener  v.  Smith,  15  C.  B. 

murrage,  recover  for  the  detention  of   the  285 ;  in  the  latter  cases,  the  master  may  be 

ship  for  an  unreasonable  time  in  loading  and  the  plaintiff.     Where  there  is  no  contract 

unloading,  but  must  declare  specially.    Horn  for  demuiTage  with  the  master  by  the  bill 

V.  Bensusan,  9  C.  &  P.  709  ;  2  M.  &  Rob.  of  lading  or  otherwise,  the  master  cannot 

326,  S.  C. ;  Kell  v.  Anderson,  10  M.  &  W.  sue,  but  the  owner  must  sue  on  the  charter- 

499.    See  Erichsen  «.  Barkworth,  3  H.  cfe  N.  party,  or  ."ipeciaUy  for  an  improper  detention 

894;   MoUer   v.  Young,   5   El.   &  Bl.   755.  of  the  ship.     Horn  ?).  Bensusan,  Kell «.  An- 

Where  there  is  an  express  contract  to  pay  de-  derson,  supra ;  Jesson  v.  Solly,  4  Taunt.  52  ; 

murrage,  the  above  count  suifices,  unless  the  Evans  v.  Foster,  1  B".  &  Ad."  118;  MoUer  v. 

ontract  he  under  seal,  in  which  case  it  must  Young,  5  El.  &  Bl.  855  ;  Granger  v.  Dacre, 

be  declared  on.     Where,  by  the  bill  of  lad  12  M.  &  W.  432 ;  and  see  form,  ante,  1 1 2 ;  as 

ing,  demurrage  is  expressly  made  payable,  to  demurrage   on   railways,   see   Oxlade  v. 

or  where  the  goods  are  deliverable  "  to  the  The  North  Eastern  Ey.  Co.  26  L.  J.  C.  P. 

consignee  or  his  assigns,"  he  or  they  pacing  129.     [And  as  to  demurrage  generally,  see, 

for  them,  as  per  charter-party,  which  provides  further.  Gray  v.  Carr,  L.  R.  6  Q.  B.  522, 

for  demurrage,  the  consignee,  or,  since  the  528,  544 ;  The  Hyperion's  Cargo,  2  Lowell ; 

18  &  19  Vict.  c.  Ill,  the  indorsee  of  the  bill  Clendaniel  v.  Tuckerraan,  17  Barb.  184.1 
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EXCHANGE. 

1.  For  not  delivering  Groods  and  paying  Money  on  a  Contract  of 

Exchange,  (c^) 

For  that  it  was  agreed  by  and  between  the  plaintiiF  and  defendant  that  the 
plaintiflf  should  deliver  to  the  defendant  a  horse  of  the  plaintiff,  in  exchange  (e) 
for  a  horse  of  the  defendant  to  be  delivered  by  the  defendant  to  the  plaintiff, 

and  £ to  be  paid  by  the  defendant  to  the  plaintiff.     And  although  the 

plaintiff  delivered  the  said  horse  of  the  plaintiff  to  the  defendant,  and  [^here 
aver  performance  of  conditions  precedent,  as  ante,  39,  between  the  **],  (/)  yet 
the  defendant  hath  not  delivered  to  the  plaintiff  the  said  horse  of  the  defendant, 
or  paid  to  the  plaintiff  the  said  sum  of  money.    \_Add  account  stated,  ante,  34.] 

2.  For  Money  payable  on  an  Exchange  of  Croods. 
Commencement,  ante,  33.]     For  money  agreed  by  the  defendant  to  be  by 
him  paid  to  the  plaintiff,  together  with  [^describe  goods^  of  the  defendant,  in 
exchange  for  goods  of  the  plaintiff  delivered  by  the  plaintiff  to  the  defendant. 
[^Add  account  slated,  as  ante,  34.] 


EXECUTORS  AND  ADMINISTRATORS. 

Obs.  —  As  to  the  parties  to  be  made  plaintiffs  and  defendants  in  actions  by  and 
against  executors  and  administrators,  see  1  Chit.  PI.  [22,  58;  2  Wms.  Exrs. 
(7th  Eng.  ed.)  pt.  V.  bk.  I.  c.  i.  p.  1864  et  seq-l  An  action  for  the  breach  of 
a  mere  personal  contract  or  covenant,  not  running  with  the  land,  made  with 
one  person  who  is  dead,  must  be  brought  in  the  name  of  his  executors  or  ad- 
ministrators. For  the  breach  of  a  covenant  relating  to  the  realty,  the  lieir  or 
devisee  must  in  general  sue,  unless  the  executor  or  administrator  can  show  spe- 
cial damage  to  the  personal  estate  of  the  testator  or  intestate.  Executors  and 
administrators  cannot  sue  for  the  breach  of  a  contract  occasioning  only  per- 
sonal suffering  to  the  testator  or  intestate  and  no  damage  to  his  estate,  as  a 
breach  of  promise  of  marriage.  If  a  personal  contract  be  made  jointly  with 
several  persons,  during  the  life  of  a  survivor  the  action  must  be  brought  in 
his  name,  and  at  his  death  by  Jiii  executors  and  administrators.  If  an  exec- 
utor die  after  he  has  proved  the  will,  his  executor,  or  the  executor  of  such  ex- 
ecutor, is  the  party  to  sue  on  the  contract  of  the  original  testator  to  recover 
money  being  assets  of  his  estate  ;  Anderson  i'.  Martindale,  1  East,  497;  but 
in  the  case  of  the  death  of  an  administrator,  his  executor  does  not  in  gen- 

((f)   Nature,  &c.  of  this  contract,   [Benj.  livered  his  goods.     Upon  an  agreement  to 

Sales  {1st  Am.  ed.),  §  2,  note  [e],  and  cases ;  exchange  goods,  lapse  of  time  will  not  entitle 

Bigelow  J.  in  Commonwealth  v.  Clark,  14  the  person  in  whose  favor  there  is  a  balance 

Gray,  372 ;  Howard  v.  Harris,  8  AUen,  297 ;  to  bring  an   action  for   goods   sold.      'I'he 

1  Chitty  Contr.  (11th  Am.  ed.)  518.]     See  proper  form  of  action  is  for  not  delivering 

forms,  Parker  v.  Eawlings,  12  Moore,  529  ;  the  goods.     Harrison  v.  Luke,  14  M.  &  W. 

4  Bing.  280;  Siboni  v.  Kirkman,  1  M.  &  "W.  139;  Bracegirdle  v.  Hincks,  9  Ex.  361. 

423.     In   general   the  declaration   must   be  (e)   [Proof  of  an  exchange  will  not  support 

special;  [Mitchell  v.   Gile,   12   N.   H.   390;  an   averment  of  a  sale  of  goods.     Vail  v. 

Vail  V.  Strong,  10  Vt.  457;  Loomis  v.  "Wain-  Strong,  10  Vt.  457  ;  Mitchell  v.  Gile,  12  N. 

Wright,  21  Vt.  520;]  but  if  the  defendant  has  H.  390.1 

delivered  the  goods  the  plaintiff  was  to  re-  (/)  A  contract  of  exchange  is  an  entire 

ceive,  the  money  he  was  to  pay  may  be  re-  contract,  and  the  plaintiff  must  aver  a  deliv- 

covered  on  the  common  count  for  goods  sold,  ery  or  tender  of  all  the  goods  to  be  delivered 

Sheldon  v.  Cox,  3  B.  &  C.  420 ;  Atkinson  v.  by  him.     A  delivery  of  part  of  the  goods 

Smith,  14  M.  &W.   695.     But  the  special  which  the  plaintiff  was  to  deliver  will  not  be 

count  would  even  then  be  advisable,  omitting  sufficient.    Atkinson  u.  Smith,  14  M.  &  W. 

the  allegation  that  defendant  has  not  de-  139. 
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Obs.  eral  represent  the  estate  of  the  intestate,  but  an  administrator  de  bonis  non 
must  be  appointed  and  be  made  plaintiff. 
The  right  of  action  and  title  of  executors  and  administrators  vest  in  them  from 
and  relate  back  to  the  tijne  of  the  death  of  tlie  testator  or  intestate  ;  Woolley 
r.  Clark,  5  B.  &  Aid.  744;  Welchman  i'.  Sturgis,  13  Q.  B.  552;  Foster  o. 
Bates,  12  M.  &  W.  226;  Bodger  v.  Arch,  10  Ex.  333;  24  L.  J.  Ex.  19; 
[Hatch  V.  Proctor,  102  Mass.  353;  Lawrence  v.  Wright,  23  Pick.  128;]  an 
executor  may  commence  an  action  before  probate ;  [Strong  v.  Perkins,  3 
!N.  H.  517;  HuteWns  v.  State  Bank,  12  Met.  421;  Gay  r.  Minot,  3  Cush.  352; 
Kittredge  v.  Folsom,  8  N.  H.  Ill;]  but  an  administrator  cannot  do  so  until 
after  the  grant  of  letters  of  administration.  [Woolley  «.  Clark,  supra;] 
and  see  Tharpe  v.  Stallwood,  5  M.  &  G.  760 ;  1  D.  &  L.  24 ;  as  to  the  effect 
of  probate,  see  20  &  21  Vict.  c.  77,  s.  22.  [But  an  administrator  may  have 
an  action  of  trespass  or  trover  for  goods  of  the  intestate  taken  before 
letters  granted.  When  the  wrong-doer  has  sold  the  property  taken,  the  ad- 
ministrator may  waive  the  tort  and  recover  in  contract  for  money  had  and  re- 
ceived. Colt  J.  in  Hatch  v.  Proctor,  102  Mass.  353.  By  the  law  of 
Massachusetts,  as  laid  down  in  Alvord  u.  Marsh,  12  Allen,  603,  the  letters 
of  administration,  by  operation  of  law,  make  valid  all  acts  of  the  admin- 
istrator in  settlement  of  the  estate  from  the  time  of  the  death.  They  be- 
come by  relation  lawful  acts  of  administration  for  which  he  must  account. 
Colt  J.  in  Hatch  v.  Proctor,  102  Mass.  354.  In  Missouri  an  executor  has 
no  authority  until  he  has  qualified:  although  if  he  intermeddles  and 
subsequently  qualifies,  his  letters  will  relate  back  and  cover  his  former 
acts.  Stagg  V.  Green,  47  Missou.  500.]  All  the  executors  named  in  the 
will  must  be  made  plaintiffs,  though  some  <5f  them  be  within  the  age 
of  seventeen  years,  or  ha^'e  not  proved,  unless  they  have  actually  dis- 
claimed and  renounced  probate  in  the  ecclesiastical  court;  1  Saund.  291  i; 
Webster  v.  Spencer,  3  B.  &  Aid.  360;  Venables  v.  East  India  Co.  2  Ex. 
633;  Munt  v.  Stokes,  4  T.  R.  565;  Hensloe's  case,  9  Co.  Eep.  37  a;  Pem- 
berton  v.  Chapman,  7  El.  &  Bl.  210,  per  Bramwell  B.;  [2  Wms.  Exrs.  (7th 
Eng.  ed.)  pt.  V.  bk.  I.  c.  i.  p.  1867  et  seq. ;  1  Chitty  PI.  22;]  but  the  non- 
joinder of  another  co-executor  as  plaintiff  can  only,  it  seems,  be  taken  ad- 
vantage of  by  plea  in  abatement.  1  Saund.  291  i,  k ;  Tuckey  v.  Hawkins, 
4  C.  B.  655;  Com.  L.  Pr.  Act,  1852,  s.  36.  The  character  in  which  executors 
or  administrators  are  stated  to  sue  or  be  sued  is  admitted  unless  specially 
denied.  PL  11.  Tr.  T.  1853,  r.  5.  As  to  the  description  of  executors  and  ad- 
ministrators in  the  writ,  anie,  3,  Obs.  Executors  and  administrators,  suing  in 
right  of  their  testator  or  intestate,  'are  liable  for  costs  to  the  defendant  unless 
the  court  or  a  judge  otherwise  order.  3  &  4  W.  4,  c.  42,  s.  31 ;  Lysons  v. 
Barrow,  2  Dowl.  807;  observed  upon  in  Ashton  v.  Poynter,  3  Dowl.  4:65 ;  1 
Cr.,  M.  &  E.  738;  Lakin  o.  Massie,  4  Dowl.  239 ;  Jobson  i'.  Foster,  1  B.  &  Ad. 
6  ;  Slater  v.  Lawson,  lb.  893. 
Parties  to  contracts  bind  not  only  themselves  but  their  personal  representatives, 
though  not  named  in  the  contract;  [2  Wms.  Exrs.  (7th  Eng.  ed.)  pt.  IV. 
bk.  ll.  c.  i.  §  1,  p.  1724;]  executors  and  administrators  may  therefore,  as 
a  general  rule,  be  sued  as  such  on  all  contracts  of  the  testator  or  intestate, 
upon  which  the  latter  would  be  liable,  if  living,  whether  the  breach  hap- 
pened in  their  lifetime  or  after  their  decease ;  but  executors  cannot  be  sued 
for  breaches,  after  the  testator's  death,  of  contracts  requiring  the  personal 
performance,  skill,  or  taste  of  the  deceased;  per  Parke  B.;  Siboni  v.  Kirk- 
man,  1  M.  &  W.  418,  423  ;  [2  Wms.  Exrs.  (7th  Eng.  ed.)  pt.  IV.  bk.  H.  c.  i. 
§  1,  p.  1724  et  seq.;  Wentworth  v.  Cock,  10  Ad.  &  El.  45;  Robinson  v.  Davi- 
son, L.  R.  Ex.  269,  274;]  as  a  contract  to  marry;  Chamberlain  v.  Williamson, 
2  M.  &  S.  408;  [1  Wms.  Exrs.  (7th  Eng.  ed.)  pt.  II.  bk.  III.  c.  i.  §  1,  p.  800  et 
seq.;  2  Chitty  C'ontr.  (11th  Am.  ed.)  792;  but  see  Shuler  v.  Millspaps,  71  N. 
Car.  297,  contra;']  to  write  a  book;  Marshall  v.  Broadhurst,  1  Cr.  &  J.  405; 
to  teach;  Baxter  v.  Burfield,  2  Stra.  1266;  or  for  other  personal  services. 
Werner  v.  Humphreys,  2  M!.  &  G.  853;  Campanari  v.  Woodburn,  15  C.  B.  600. 
]f  one  of  several  joint  contractors  die,  his  executor  or  administrator  is  dis- 
charged from  liability  at  law,  and  the  survivors  only  can  be  sued  ;  if  the  con- 
tract were  several,  or  joint  and  several,  the  executor  or  administrator  of  the 
deceased  contractor  may  be  sued,  but  not  jointly  with  the  survivor,  because 
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Obs.  one  is  chargeable  de  bonin  testatoris,  the  other  de  bonis  propriis.  See,  posi, 
"Partners;  "  1  Chit.  PI.  "  Bxrs.;  "  Garth.  171:  Hall  f.  Hubfarn,  2  Lev.  228; 
Richards  v.  Heather,  1  B.  &  Aid.  29 ;  Calder  v.  Rutherford,  3  Br.  &  B.  302 ; 
Prior  V.  Hembrow,  8  M.  &  W.  873. 

All  the  executors  named  in  the  will  should  be  sued,  but  if  one  hath  not  proved 
nor  administered,  he  may  be  omitted.  2  Wms.  Exrs.  1750;  Com.  Dig. 
Abatement,  F.  10;  Ryalls  v.  Bramall,  1  Ex.  734.  A  person  who,  as  exec- 
utor, intermeddles  with  (Edward  c.  Harben,  2  T.  R.  .587)  or  takes  possession 
of  or  deals  with  goods  of  a  person  deceased,  becomes  an  executor  de  son  tort, 
and  may  be  sued  as  though  he  were  lawful  executor;  Meyrick  v.  Ander- 
son, 14  Q.  B.  749;  [1  Wms.  Exrs.  (7th  Eng.  ed.)  pt.  I.  bk.  III.  c.  v.  p.  257, 
el  seq.,  265  et  seq. ;  Lee  r.  Chase,  58  Maine,  432;  1  Chitty  PI.  59;]  though 
the  person  died  intestate,  or  there  be  a  lawful  executor;  [1  Wms.  Exrs.  (7th 
Eng.  ed.)  261,  and  note  ()/);]  and  he  may  be  joined  as  defendant  with  a  law- 
ful executor,  though  not  with  a  lawful  administrator.  1  Saund.  265,  note  (2) ; 
[1  Wms.  Exrs.  (7th  Am.  ed.)  266.]  What  acts  are  sufficient  to  charge  a  de- 
fendant as  executor  de  son  iorl.  Serle  v.  Waterworth,  4  M.  &  W.  9  ;  Seally 
V.  Powis,  1  Har.  &  W.  2 ;  PauU  v.  Simpson,  9  Q.  B.  365 ;  [1  Wms.  Exrs. 
(7th  En^.  ed.)  pt.  I.  bk.  111.  c.  v.  p.  257  et  seq. ;  Leach  v.  Pillsbury,  15  N.  H. 
139;  Willard  v.  Hammond,  21  N.  H.  385;  Haskins  v.  Hawkes,  108  Mass. 
381.]  A  person  ordering  the  funeral  of  the  deceased,  or  selling  goods  or  re- 
ceiving debts  sufficient  only  to  pay  for  the  funeral  expenses,  will  not  render 
himself  executor  de  son  tori.  Harrison  v.  Rowley,  4  Ves.  jr.  216;  Camden 
V.  Fletcher,  4  M.  &  W.  378  ;  Samuel  i'.  Morris,  6  C.  &  P.  62U;  Hobby  v. 
Ruel,  1  Car.  &  K.  716;  [1  Wms.  Exrs.  (7th  Eng.  ed.)  pt.  L  bk.  HL  c.  v.  p. 
261  et  seq.  A  person  who  deals  with  the  goods  of  a  testator  as  agent  of  exec- 
utors who  afterwards  prove  the  will,  cannot  be  treated  as  executor  de  son  tort. 
Sykes  «.  Sykes,  L.  R.  5  C-  P.  113  ;  1  Wms.  Exrs.  (7th  Eng.  ed.)  264.  So  it  has 
been  held  with  regard  to  the  acts  of  a  person  as  agent  for  one  who  after- 
wards becomes  administrator.  Hill  v.  Curtis,  L.  R.  1  Eq.  90;  but  see  Par- 
sons V.  Mayesden,  1  Freem.  152.  In  an  action  by  a  creditor  the  execuor  de 
son  tort  is  to  be  deemed  executor  generally.    1  Wms.  Exrs.  (7th  Eng.  ed.)  265.] 

Executors  are  only  liable  to  the  extent  of  the  assets  which  come  to  theii'  hands. 

An  executor  is  not  liable  personalty  for  a  debt  of  his  testator,  except  upon  his 
promise  in  writing  signed  bv  him  or  his  agent,  and  founded  upon  a  new  and 
sufficient  consideration.  29  Car.  2,  c.  3,  s.  4  ;  1  Chit.  Contr.  [(11th  Am.  ed.) 
371,372.] 

As  to  the  remedy  against  "  Heirs  and  Devisees,"  see  those  titles,  post. 

By  or  against  Husband  and  Wife,  executrix  or  administratrix,  ante,  7,  13,  and 
post,  "  Husband  and  Wife." 

1.  Common  Count  by  an  Executor  or  Administrator  on  Causes  of 
Action  accruing  to  the  Deceased,  with  an  Account  stated  with  the 
Plaintiff  as  Executor. 

Commencement  as  ante,  13,  Form  23.]  For  money  payable  by  the  defend- 
ant to  the  said  E.  F.  in  his  lifetime,  for  goods  sold  and  delivered  by  the  said 
E.  F.  to  the  defendant,  and  for  \insert  any  other  debts,  as  ante,  33,  Form  1, 
taking  care  to  write  throughout  the  name  of  the  deceased,  "  E.  F."  for  "  the 
plaintiff."  If  it  is  probahle  that  a  promise  to  the  plaintiff  can  be  proved,  here 
insert  the  next  form  as  a  second  couW.  ;  (g)  if  not,  proceed  thus:^  And  also  for 
money  payable  by  the  defendant  to  the  plaintiff  as  executor* [or  "as  adminis- 
trator "]  as  aforesaid,  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff,  as  executor  [or  "  administrator  "]  as  aforesaid,  on  accounts  stated  be- 
tween the  plaintiff,  as  (h)  executor  [or  "  as  administrator  "]  as  aforesaid,  and 
the  defendant.     And  the  plaintiff,  as  executor  as  aforesaid,  claims  £ .  (i) 

(g)  See  ante,  53,  note  (p).  v.  Watts,  6  East,  405 ;  Henshall  v.  Roberts, 

(A)  The  word  "as"  is  here  necessary,  to  5  East,  150;  Ferguson  «. Mitchell,  2  Cr.,  M. 

show  that  the  plaintiff  claims  the  debt  strictly  &  H.  687. 

in  his  representative  character.     See  CoweU  (z)  Profert  of  the  will  or  letters  of  admin- 
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2.  Another  Count,  alleging  the  Debt  to  he  payable  to  the  Plaintiff  for 

a  Consideration  moving  from  the  Deceased.  (A) 

And  the  plaintiff  also  sues  the  defendant  for  money  payable  by  the  defend- 
ant to  the  plaintiff,  as  executor  as  aforesaid,  for  goods  sold  and  delivered  by 
the  said  E.  F.  in  his  lifetime  to  the  defendant  [stating  any  other  debts  in  the 
same  way  as  directed  in  the  last  form'\,  and  for  money  found  to  be  due  from 
the  defendant  to  the  plaintiff,  as  executor  as  aforesaid,  upon  accounts  stated 
between  the  plaintiff,  as  (P)  executor  as  aforesaid,  and  the  defendant.  And 
the  plaintiff,  as  executor  as  aforesaid,  claims  £ . 

3.  By  an  Executor  or  Administrator  on  Causes  of  Action  accruing  to 

him  after  the  Death.  (Z) 
Commencement  as  ante,  13  or  7,  Forms  23  or  1.]  For  money  payable  by 
the  defendant  to  the  plaintiff,  as  executor  [or  "  as  administrator "]  as  afore- 
said, for  goods  sold  and  delivei'ed  by  the  plaintiff,  as  executor  [or  "  as  adminis- 
trator "]  as  aforesaid,  to  the  defendant,  and  for  [insert  any  other  cause  of  action, 
as  ante,  p.  33,  taking  care  to  write  throughout  the  words  '•  plaintiff,  as  executor 
as  aforesaid,"  or  "  plaintiff,  as  administrator  as  aforesaid,"  ybr  "  plaintiff"].  And 
the  plaintiff,  as  executor  as  aforesaid,  claims  £ . 

4.  By  an  Executor  for  Use  and  Occupation,  to  recover  a  Quarters  Rent, 

where  the  Testator  died  during  the  currency  of  the  Quarter. 

For  money  payable  by  the  defendant  to  the  plaintiff,  as  executor  as  afore- 
said, for  the  defendant's  use,  partly  in  the  lifetime  of  the  said  E.  F.  and  partly 
after  his  death,  of  a-messuage,  lands,  and  premises,  with  the  appurtenances,  of 
the  said  E.  F.  in  his  lifetime,  and  of  the  plaintiff',  as  executor  as  aforesaid,  after 
the  death  of  the  said  E.  F.,  by  the  permission  of  the  said  E.  Ffin  his  lifetime, 
and  of  the  plaintiff,  as  executor  as  aforesaid,  aftsr  the  death  of  the  said  E.  F. 

istration  is  not  now  necessary.  Com.  L.  P.  Cr.  &  J.  403 ;  or  money  paid ;  Ord  «.  Pen- 
Act,  1852,  s.  55.  Any  of  the  causes  of  action  wick,  3  East,  104;  or  had  and  received; 
in  Forms  2  or  3  may  be  inserted  liere,  and  Heath  v.  Chilton,  supra ;  or  on  an  account 
joined  witli  those  in  the  count  in  the  text.  stated  with  him  in  that  character ;  Dowbig- 
(/c)  When  advisable  to  insert  this  count,  gin  v.  Harrison,  9  B.  &  C.  666;  Jobsoii  v. 
ante,  53,  note  (p).  lorster,  1  B.  &  Ad.  6;  perhaps  also  for 
(k^)  [See  ante,  121,  note  (A).]  money  lent;  Webster  v.  Spencer,  3  B.  & 
(I)  An  executor  or  administrator  may  de-  Aid  360 ;  Richardson  v.  Griffin,  2  Cliit.  R. 
clare  as  such  on  a  contract  made  with  him  325.  See,  further,  Siboni  y.  Kirkman,  2  M.  & 
after  the  death,  whenever  the  sum  claimed  W.  423  ;  2  .'^aund.  117  d.  [But  the  executor 
would,  when  recovered,  be  assets ;  Heath  v.  or  administrator  may,  in  such  cases,  sue  as 
Chilton,  12  M.  &  W.  633;  Cowell  v.  Watts,  sucli,  or  not,  at  his  option.  1  Wms.  Exrs. 
6  East,  405;  Aspinall  v.  Wake,  10  Bing.  (7th  Eng.  ed.)  pt.  II.  bk.  III.  c.  ii.  p.  STS 
57;  Lyng  v.  Sutton,  4  M.  &  Sc.  417;  c«  .se^. ;  2  lb.  1870  ef  .sej. ;  Moulton  y.  Wen- 
Wigleyy.  Ashton,  3B.  &Ald.  101;  [1  Chitty  dell,  37  N.  H.  406;  1  Chitty  Contr.  (11th 
Contr.  (nth  Am.  ed.)  376  a  seq.;  Haskell  v.  Am.  ed.)  376  ;  Sherburne  v.  Goodwin,  44  N. 
Brown,  44  Vt.  579;]  as  for  goods  s-olil  by  H.  274,  275  ;  Haskell  i:  Brown,  44  Vt.,579. 
him  which  belonged  to  the  testator ;  Cowell  The  pliiiutiff  cannot  join,  in  the  same  dec- 
V.  Watts,  supra;  or  were  acquired  by  the  lar:ition,  a  demnnd,  as  executor  or  admin- 
executor  in  carrying  on  testator's  business,  istrator,  with  another  which  accrued  in  his 
and  formed  piirt  of  the  assets ;  Aspinall  v.  own  right ;  and  .such  misjoinder  is  a  defect 
Wake,  10  Bing.  57;  for  clothes  ordered  of  in  substance.  It  is,  however,  now  settled, 
testator,  but  finished  and  delivered  by  the  after  much  contrariety  of  cases,  that  if  the 
executor ;  Warner  v.  Humfrevs,  2  M.  &  G.  monry  recovered  on  each,  of  the  eouut.s  will 
226  ;  3  Scott  N.  R.  226,  S.  C. ;  [Duff;;.  Gard-  be  assets,  the  counts  may  be  joinrd  in  the 
ner,  7  Lansing,  165  ;J  or  for  work  done;  same  declaration.  2  Wms.  Exrs.  (7th  Eng. 
Edwards  v.  Grace,  2  M.  &  W.  190;  or  mn-  ed.)  1872,  1873  et  seq.;  1  lb.  881. | 
terials  provided;  Marshall  ti.  Broadhur.st,  1 
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respectively ;  and  for  [.^-c. ;  add  account  stated  with  plaintiff  as  executor,  and 
conclusion  as  in  Form  1].  . 

5.  Bi/  Executors  to  recover  the  Value  of  Work,  ^c.  done  partly  hy  the 
Testator,  and  finished  by  the  Executors  after  his  Death,  in  pursuance 
of  Defendant' s  Contract  with  him.  (m) 

Oommeucernent  as  ante,  13,  Form  23.]  For  that,  in  the  lifetime  of  the  said 
E.  F.,  it  was  mutually  agreed  by  and  between  the  said  E.  F.  and  the  defend- 
ant that  the  said  E.  F.  should  do  for  the  defendant  certain  works  in  and  about 
the  taking  down,  altering,  and  repairing  certain  houses,  buildings,  and  prem- 
ises, and  should  provide  materials  for  the  same  works,  and  should  be  paid 
by  the  defendant  for  the  same  works  and  materials  the  reasonable  prices  and 
value  thereof  when  the  said  works  should  be  completed ;  and  the  plaintiffs  say 
that  the  said  E.  F.  entered  upon  and  proceeded  with  the  said  works,  and  found 
and  provided  materials  for  the  same,  and  in  part  performed  the  same,  and  that 
the  said  E.  F.  died  before  the  same  works  were'  completed,  and  thereupon  the 
plaintiffs,  as  executors  as  aforesaid,  and  in  performance  of  the  said  agreement, 
proceeded  with  and  performed  the  remainder  of  the  said  works,  and  found  and 
provided  certain  materials  of  the  plaintiffs,  as  executors  as  aforesaid,  for  the 
same  ;  and  the  said  works  so  agreed  to  be  done  were  completed  by  the  plain- 
tiffs, as  executors  as  aforesaid  \^add  accounts  stated  with  plaintiffs^  And  the 
plaintiffs,  as  executors  as  aforesaid,  claim  £ . 

G.  Against  an  Administrator  for  not  receiving  Groods  sold  to  the  Intes- 
tate. 
Wentworth  v.  Cock,  10  Ad.  &  E.  42.     See,  also,  Campanari  v.  Woodburn, 
15  C.  B.  400. 

7.  Common  Count  against  an  Executor  or  Administrator  alleging  a 
Debt  from  the  Testator,  with  an  Account  stated  hy  the  Defendant. 

Oommencement  as  ante,  13,  8,  Forms  25,  6.]  For  money  payable  by  the 
said  E.  F.  in  his  lifetime  to  the  plaintiff  for  goods  sold  and  delivered  by  the 
plaintiff  to  the  said  E.  F.,  and  for  [insert  any  other  cause  of  action,  as  ante, 
33,  Form  1,  writing  the  name  of  the  deceased,  "  E.  ¥.,"  for  "  the  defendant."  If 
it  is  probable  that  a  promise  from  the  defendant  as  executor,  S^c.  can  be  proved, 
here  insert  the  next  form  as  a  second  count,  see  ante,  53,  note  (jo)  ;  if  not,  pro- 
ceed thus  .•]  And  for  money  payable  by  the  defendant,  as  executor  as  afore- 
said, to  the  plaintiff,  for  money  found  to  be  due  from  the  defendant,  as  execu- 
tor as  aforesaid,  to  the  plaintiff,  upon  accounts  stated  between  the  plaintiff  and 
the  defendant,  as  executor  as  aforesaid.     And  the  plaintiff  claims  £ . 

8.  Second  Count  laying  the  Debt  by  the  Executor  on  a  Consideration 

moving  from  the  Deceased,  (n) 
And  also  for  money  payable  by  the  defendant,  as  executor  as  aforesaid,  to 

(m)  See  Marshall  v.  Broadhurst,  1  Cr.  &  Shew,  3  M.  &  W.  350;  and  see  Edwards  i\ 

J.  403;  Crosthwaite  v.  Gardner,  18  Q.  B.  Grace,  2  M.  &  W.  190;   Warner  v,  Hum- 

640 ;  [1  Chitty  Contr.  376.]      It  is  necessary  freys,  2  M.  &  G.  857,  note  («). 

to  declare  specially  in  this  case.     Corner  v.  (n)  See  ante,  53,  note  {p). 
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the  plaintiff,  for  goods  sold  and  delivered  by  the  plaintiff  to  the  said  E.  F.  iu 
his  lifetime,  and  for  [^c.  If  there  he  a  cause  of  action  against  the  defendant  as 
executor,  ^c.  arising  after  the  death,  insert  the  next  formj. 

9.  Against  an  JSxecutor  on  a  Cause  of  Action  arising  after  the  Testa- 

tor's Death,  (o) 
Commencement  as  ante,  13,  Form  25.]  For  money  payable  by  the  defend- 
ant, as  executor  as  aforesaid,  to  the  plaintiff,  for  money  paid  by  the  plaintiff 
for  the  use  of  the  defendant,  as  executor- as  aforesaid,  at  his  request,  and  for 
money  found  to  be  due  from  the  defendant,  as  executor  as  aforesaid,  to  the 
plaintiff,  upon  accounts  stated  between  the  plaintiff  and  the  defendant,  as  ex- 
ecutor as  aforesaid.     And  the  plaintiff  claims  £ . 

10.  Against  an  Executor  on  his  Promise  to  pay  a  Sum  of  Money  in 
Consideration  that  the  Plaintiff  would  rescind  a  Contract  for  the 
hire  of  a  Carriage,  made  with  the   Testator. 

See  form  and  law.  Birch  v.  Earl  of  Liverpool,  9  B.  &^  C.  392 ;  Chit.  jr. 
Contr.  Index,  "  Executors." 

11.  Form  of  an  Indeh.  Count  against  an  Executor  for  a  Legacy,  which 

the  Executor  had  retained  by  Agreement  with  the  Legatee. 
Whitehouse  v.  Apperley,  1  Car.  &  K.  642.  (p) 

(o)  An  executor  is  liable,  and  may  be 
sued  as  executor,  for  money  paid  for  his  use. 
■  Ashby  V.  Ashby,  7  B.  &  C.  444 ;  Prior  v. 
Hembrow,  8  M.  &  W.  873.  Or  on  an  ac- 
count stated  by  the  defendant  as  executor 
respecting-  moneys  due  from  the  testator; 
and  counts  upon  such  causes  of  action  may 
be  joined  with  counts  alleging  a  debt  from 
the  testator  in  his  lifetime.  But  an  execu- 
tor is  not  liable  in  his  representative  char- 
acter for  goods  sold  to  or  work  done  for 
him;  Corner  v.  Shew,  3  M.  &  W.  350  (ex- 
cept, perhaps,  for  the  testator's  funeral) ;  or 
money  lent  to  or  had  and  received  by  him  as 
executor;  Waite  v.  Gale,  2  D.  &  L.  925, 
932;  2  Saund.  117  d;  Jennings  P.Newman, 
4  T.  R.  347 ;  or  for  interest  fur  money  for- 
borne to  him ;  Bignell  v.  Harpur,  4  Ex.  773  ; 
or  for  use  and  occupation  by  him  after  the 
testator's  death ;  Atkins  v.  Humphrey,  2 
C.  B.  654 ;  Wigley  v.  Ashton,  2  B.  &  Aid. 
101  ;  for  such  debts  he  is  personalis/  liable, 
and  counts  thereon  charging  him  in  his  rep- 
resentative capacity,  Will  be  treated  as  charg- 
ing him  personally,  and  would  create  a  mis- 
joinder if  joined  with  counts  properly  charg- 
ing him  as  executor;  Bignell  o.  Harpur, 
supra;  Ashby  u.  Ashby,  7  B.  &  C.  444; 
Kitchenman  v.  Skeel,  3  Ex.  49  ;  [2  Wras. 
Exra.  (7th  Eng.  ed.)  pt.  IV.  bk.  II.  c.  ii. 
§  1,  p.  1771  et  seq.:  Cronan  v.  Getting,  99 
Mass.  334;]  the  C.  h.  P.  Act,  1852,  s.  41, 
only  allowing  the  joinder  of  different  causes 
of  action  where  they  are  against  the  same 
parties  and  in  the  same  rights.  As  to  when 
an  executor  is  liable  for  the  funeral  of  the 
testator ;  Brice  u.  Wilson,  8  Ad.  &  E.  349, 


note;  Corner  v.  Shew,  8  M.  &  W.  350;  an 
infant  widow  is  liable  on  her  contract  for  the 
funeral  of  her  insolvent  husband.  Chappie 
V.  Cooper,  13  M.  &  W.  252. 

{p)  In  general  an  executor  cannot  be  sued 
at  law  by  a  legatee  for  recovery  of  a  legacy ; 
Decks  V.  Strutt,  5  T.  B.  690 ;  Jones  v.  Tan- 
ner, 7  B.  &  C.  542 ;  [see  Kent  v.  Somervell, 
7  Gill  &  J.  458;  Sutton  v.  Craine,  10  Gill  & 
J.  458  ;  Beecker  v.  Beecker,  7  John.  99  ;  Van 
Orden  v.  Van  Orden,  1 0  John.  30 ;  Pelletreau 
M.  Rathbone,  18  John.  428  ;  2  Wms.  Exrs.  (7th 
Eng.  ed.)  pt.  V.  bk.  I.  c.  i.  p.  1931  et  seq. ;  1 
Chitty  PI.  113;]  unless  he  has  admitted  the 
receipt  of  it,  and  that  he  retains  it  to  thause  of 
the  legatee,  in  which  case  he  is  personally  lia- 
ble for  money  had  and  received  to  the  legatee's 
use ;  Hart ;;.  Minors,  2  Cr.  &  M.  700 ;  Waite 
V.  Gale,  2  D.  &  L.  925  ;  Gregory  n.  Harmiin, 
1  M.  &  P.  209  ;  Wasney  v.  Eariishaw,  4  Tvr. 
806  ;  or  upon  an  account  stated  ;  Topliam  v. 
Morecraft,  8  El.  &  Bl.  972  ;  Braithwaite  r. 
Skinner,  5  M.  &  W.  513.  [In  Massachusetts, 
every  legatee  may  recover  his  legacy  in  an 
action  at  common  law;  Genl.  Sts.  c. 97,  §  22; 
Miles  V.  Boyden,  3  Piolc.  213;  Prescott  v. 
Parker,  14  Mass.  431  ;  Cowdin  v.  Perry,  11 
Pick.  503  ;  Jones  w.  Richardson,  5  Met.  247  ; 
Colwell  V.  Alger,  5  Gray,  67  (specific  leg- 
acy) ;  Brooks  v.  Lyndc,  7  Allen,  64  ;  Whit- 
ing V.  Cook,  8  Allen,  63  ;  Kent  v.  Dunham, 
106  Mass.  586 ;  Prescott  v.  Morse,  62  Maine, 
447;  1  Chitty  PI.  113, note;  after  a  demand 
upon  the  executor.  Brooks  v.  Lynde,  7  Al- 
len, 64,  68  ;  Miles  v.  Boyden,  3  Pick.  213, 
218;  Prescott  v.  Parker,  14  Mass.  431.  It 
seems  the  action  will  not  lie  sooner  than  one 
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12.  Against  JEJxecutors  for  Use  and  Occupation  of  Premises  held  hy 
them  as  Executors  under  a  Demise  to  the  Testator. 
Atkins  V.  Humphrey,  2  C.  B.  654;- 3  D.  &  L.  612;  ante,  124,  note  (o). 
See  other  forms  by  and  against  executors  for  recovery  of   rent,  &c.  under 
leases,  post,  "  Landlord  and  Tenant." 

13.  By  Husband  and  Wife,  Administratrix  or  Executrix. 
See  ante,  7,  13  ;  and  post,  "  Husband  and  Wife." 


EXTORTION. 

Obs.  —  See  forms  of  declarations  arainst  the  sheriff  for  extortion  and  law,  Holmes 
V.  Sparkes,  12  C.  B.  242;  Scarfe  v.  Halifax,  7  M;  &  W.  288;  Evans  v. 
Moseley,  2  Cr.  &  M.  490  ;  2  Chit.  Plead.  7th  ed.  358;  Martin  b.  Bell,  6 
M.  &  S.  220;  Ashby  d.  Harris,  2  M.  &  W.  673;  S.  C.  5  Dowl.  742;  Usher 
V.  Walters,  4  Q.  B.  553;  and  see  1  Vict.  c.  55,  which  regulates  sheriff's 
fees  on  an  execution;  and  Davies  t'.  Griffiths,  4  M.  &  W.  377;  Slater  v. 
Hawes,  7  M.  &  W.  413;  Curlewis  j>.  Bird,  1  Dowl.  N.  S.  752;  Masters  c. 
Lowther,  9  C.  B.  948;  1  Chit.  Arch.  Pr.  598.  The  remedy  against  a  sheriff 
for  extortion  under  the  stat.  28  Eliz.  c.  4,  is  not  repealed  by  1  Vict.  c.  55. 
Pilkington  v.  Cook,  16  M.  &  W.  615.  The  declaration  should  state  what 
ought  to  be  taken,  and  what  was  the  excess.  Wrightup  w.  Greenaere,  10  Q. 
B.  1  ;  Berton  u.  Laurence,  5  Ex.  81  li ;  [Livermore  o.  Boswell,  4  Mass.  437  ; 
Moore  v.  Boswell,  5  Mass.  306.] 
If  an  officer  of  any  of  the  courts  at  Westminster  be  guilty  of  extortion,  or  of 
taking  an  improper  fee,  he  is  liable  to  an  action.  Figgins  v.  Wyllie,  2  Bl.  R. 
1187;  Worgate  t'.  Knatchbull,  2  T.  R.  148;  Scarfe  o.  Halifax,  7  M.  &  W. 
288.  Money  paid  under  duress  or  extortion  may  in  some  cases  be  recovered 
back  as  money  had  and  received.     Ante,  29. 


FACTOR.     See  "Agents,"  "  Brokers." 

See  form  of  declaration  against  a  factor  for  selling  contrary  to  orders. 
Smart  v.  Sandars,  3  C.  B.  380 ;  5  C.  B.  895.  Plea,  that  the  sale  was  made 
after  notice,  to  reimburse  defendant  for  advances,  held  no  defence.    lb. 

year  from  the  appointment  of  the  executor,  v.  Morse,  4  Met.  523.  So  in  New  Hampshire, 
brooks  V.  Lynde,  7  Allen,  64,  67 ;  Rowland  Perry  v.  Hale,  44  N.  H.  363  ;  Piper  v.  Ben- 
r.  Howland.'ll  Gray,  469,  476;  Pollard  v.  nett,"2  N.  H.  439.  But  in  this  case,  it  is  not 
Pollai'd,  1  Allen,  490,  491.  But  there  is  no  necessary  to  a  recovery  to  prove  a  demand 
limit  of  time  within  which  the  action  maybe  of  the  legacy,  nor  a  promise  on  the  part  of 
brought.  Kent  v.  Dunham,  106  Mass.  586,  the  defendant  to  pay.  Pickering  v.  Picker- 
591.  In  Connecticut  it  has  been  decided  ing,  6  N.  H.  120.]  See  a  form  against  an 
that  an  action  will  lie  for  a  legacy  against  an  executor  on  a  promise  by  him  to  pay  a  leg- 
executor,  upon  a  promise  implied  from  his  aoy  in  consideration  of  forbearance,  post. 
having  assets.  Knapp  v.  Hanford,  6  Conn.  The  legatee  of  a  .li/jeci/Jc  chattel  may  recover 
170.  So  in  New  Hampshire.  Pickering  v.  it  from  the  executor  after  the  latter  has  as- 
Pickering,  6  N.  H.  120 ;  Piper  v.  Piper,  2  N.  sented  to  the  beqiieSt.  Doe  v.  Guy,  3  East, 
H.  439.  In  Massachusetts  an  action  lies  for  120.  A  demand  not  exceeding  "£50," 
a  legacy  against  a  devisee,  or  terre-tenant,  of  which  is  the  amount  or  part  of  the  amount 
land  charged  with  the  payment  of  it.  Swa-  of  a  distributive  share  under  an  intestacy  or 
sey  c.  Little,  7  Pick.  296;  Felch  o.  Taylor,  of  any  legacy  under  a  will,  maybe  sued  for 
13  Pick.  133  ;  Adams  «.  Adams,  14  Allen,  in  the  county  court.  9  &  10  Vict.  c.  95,  s. 
65  ;  Sheldon  v.  Purple,  15  Pick.  528 ;  Taft  65;  13  &  14  Vict.  c.  61. 
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FARRIER. 

Against  a  Farrier  {or  Veterinary  Surgeon]  for  not  using  due  Care,  ^c. 
in  his  Treatment  of  the  Plaintiffs  Horse,  which  was  lame,  (jif) 

[That  in  consideration  that  the  plaintiff  employed  the  defendant,  as  and 
being  a  farrier  \or  veterinary  surgeon],  to  treat  and  endeavor  to  cure  a  horse 
of  the  plaintiff,  then  laboring  under  [lameness],  for  reward  to  the  defendant, 
the  defend.int  promised  the  plaintiff  to  use  due  and  proper  care  and  skill  in 
treating  and  endeavoring  to  cure  the  said  horse,  (r)  ;  yet  the  defendant  did 
not  use  due  or  proper  care  or  skill  in  treating  and  endeavoring  to  cure  the 
said  horse,  and  so  carelessly,  ignorantly,  and  unskilfully  treated  it,  (s)  that  by 
means  thereof  it  became  and  was  [more  lame  and  wholly]  incurable,  and  of 
no  use  or  value  to  the  plaintiff]. 


FEIGNED  ISSUE.  (0 


1.  In  the 


(cenue),  (m)  to  wit.     Whereas  A.  B.  affirms,  and  C.  D.  denies,  that 

[here  state  the  question  to  he  tried,  which  may  be  as  follows  :'\  certain  goods  and 

chattels  mentioned  [4'c.])  were  on  the  day  of ,  A.  D. ,  (x)  the 

goods  and  chattels  of  him  the  said  A.  B.  as  against  the  said  C.  D.     And  the 

the  plaintiffs  were  en  titled  to  the  goods  seized 
as  against  and  free  from  the  defendant's  ex- 
ecution, and  whether  they  were  liable  to  be 
seized  as  against  the  plaintiffs,"  it  was  held 
that  the  plaintiffs,  claiming  as  assignees  un- 
der the  bankruptcy  of  a  judgment  debtor, 
were  bound  to  prove  the  trading,  petitioning 
creditor's  debt,  and  act  ofbankruptcy,  though 
no  notice  had  been  given  to  dispute  them. 
See  foi'm  to  try  a  disputed  title  to  goods  under 
the  interpleader  act;  Morewood  v.  Wilkes, 
6  C;  &  P.  144.  See,  as  to  the  construc- 
tion of  the  form  of  feigned  issues,  Bosau- 
quet  r.  Woodford,  5  Q.  B.  310;  Cummings 
V.  Ince,  11  Q.  B.  112  ;  Gadsden  v.  Barrow,  9 
Ex.  514 ;  23  L.  J.  Ex.  134.  Where  ihe  is- 
sue was  whether  goods  at  the  time  of  the 
seizure  by  the  sheriff  under  a,fi.fa.  were  the 
goods  of  the  plaintiff  (a  claimant  under  a 
valid  bill  of  sale  to  him) :  held,  that  the  de- 
fendant, the  execution  creditor,  might  de- 
feat the  pliiintifTs  title  by  proving  a  prior 
bill  of  sale  to  a  third  person.  Gadsden  v.  Bar- 
row, supra  ;  but  see  Came  v.  Brice,  7  M.  & 
W.,  183;  Belcher  v.  Patten,  6  C.  B.  608; 
Eogers  w.  Kenney,  9  Q.  B.  592. 

(u)  The  rule  or  order  directing  the  issue, 
generally  specifies  where  the  issue  is  to  be 
tried.  [Reasonable  order.  Tanner  v.  The 
European  Bank,  L.  R.  1  Ex.  261.] 

(x)  This  should  he  the  date  of  the  seizure 
by  the  sheriff;  the  deliveiy  of  a  writ  of^.  fa. 
to  the  sheriff  does  not  now  bind  goods  as 
against  a  bond  fide  purchaser  for  a  valuable 
consideration  witliout  notice  of  the  writ.  19 
&  20  Vict.  c.  97,  s.  1  ;  Williams  ij.  Smith,  4 
H.  &  K  559  ;  Withers  v.  Parker,  4  H.  &  N. 
524. 


(q)  See  1  Saund.  312,  note  (2)  ;  Chit.  jr. 
Contr.  Index,  "  Bailment."  A  smith  or  far- 
rier on  the  road  may  be  sued  for  refusing  to 
.shoe  a  horse,  ■  being  tendered  satisfaction. 
Jackson  v.  Rogers,  2  Show.  327  ;  Lane  v. 
Cotton,  12  Mod.  484,  per  Holt  C.  J.  A  far- 
rier may  recover  his  bill  on  the  common 
count  for  work  and  materials.  Clarke  v. 
Mumford,  3  Camp.  37  ;  Meeke  v.  Oxiade,  1 
New  Rep.  289. 

(r)  These  are  the  terms  of  the  contract 
implied  bylaw  from  the  retainer;  but,  in- 
dependently of  any  contract,  the  law  casts 
a  duty  on  farriers,  carriers,  surgeons,  attor- 
neys, &c.  to  exercise  care  and  skill  in  their 
professions,  and  they  may,  therefore,  be  sued 
ill  tort  for  a  breach  of  such  duty.  See  Legge 
V.  Tucker,  1  H.  &  N.  500. 

(s)  It  is  not  necessary  to  specify  the  nature 
of  the  negligence. 

(t)  This  form  is  nearly  in  the  terms  of 
that  given  in  the  schedule  to  the  8  &  9  Vict, 
c.  109,  s.  19,  and  is  substituted  for  the  old 
form  of  a  feigned  issue,  alleging  a  wager  be- 
tween the  plaintiff  and  defendant;  but  the 
old  form  may  still  be  adopted.  Luard  v. 
Butcher,  2  C.  B.  858 ;  3  D.  &  L.  815.  It  is 
necessary  to  be  particular  in  seeing  that  by 
the  form  of  the  question  as  stated  admissions 
are  not  made  which  are  not  intended.  In 
Linnel  v.  Chaffers,  4  Q.  B.  762,  where  a  ques- 
tion between  the  execution  creditor  and  as- 
signees of  a  bankrupt  was  stated  as  being 
''  whether  the  aforesaid  execution  was  valid 
agiiiiipt  the  said  fiat,"  it  was  held  that  the 
plaiiiiiff  could  not  dispute  the  bankruptcv. 
But  ill  Lott  V.  Melville,  3  M.  &  G.  40  ;  3  Scott 
N.  R.  346,  where  the  question  was  "  whether 
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court  of is  desirous  of  ascertaining  the  truth  by  the  verdict  of  a  jury 

Now  let  a  jury  [4"c.] 

[2.  Order  for  Issues. 

"  Inasmuch  as  it  does  not  satisfactorily  appear  to  the  court  that  any  agree- 
ment has  been  made  by  and  between  the  parties,  as  to  the  amount  of  such 
damages  and  compensation  [in  dispute'],  to  the  end  that  the  same  may  be  sat- 
isfactorily ascertained,  it  is  further  ordered,  adjudged,  and  decreed,  that  an 
issue  be  made  up  between  the  parties,  to  ascertain  by  the  verdict  of  a  jury, 
&c.  the  amount  of  such  damages  and  compensation."  D-irections  as  to  the 
court  and  term  ;  form  of  the  issue  ;  restrictions  on  plaintiff  in  the  trial;  admis- 
sions to  be  made  by  the  defendant ;  allowances  by  the  jury  ;]  "  and  that  all  fur- 
ther directions  be  reserved  untU  the  said  issue  shall  be  tried,  and  the  postea 
returned  to  this  court."     Phillips  v.  Thompson,  1  John.  Ch.  152. 

3.  Another  Form  for  same. 

E ss.  S.  J.  C.  In  Equity. 

J.  H.  Exr.  V.  D.  P. 
D.  P.  V.  J.  H.  Exr. 

And  now,  after  hearing  the  parties,  it  is  ordered  that  issues  be  framed  in  the 
above  cases  for  the  purpose  of  submitting  to  a  jury  the  following  questions  : 

1.  What  shares  or  proportions  did  G.  H.  [the  testator]  during  his  lifetime 
own  in  the  lot  or  parcel  of  land  first  set  out  and  described  in  the  bill  of  said  J. 
H.,  executor  ? 

2.  Did  G.  H.  [the  testator]  during  his  lifetime  own  any  share  or  part  in  the 
lot  of  land  secondly  set  out  and  described  in  the  bill  of  said  J.  H.,  executor, 
and,  if  any,  what  share  or  part  did  he  so  own  ? 

A  separate  issue  is  to  be  framed  for  the  purpose  of  presenting  each  of  the 
above  questions,  in  which  the  said  executor  is  to  aver  the  share  or  proportion 
which  he  claims  that  his  testator  owned  in  each  of  said  lots  or  parcels  of  land ; 
and  the  said  D.  P.  is  to  traverse  said  averments ;  but  in  the  issue  embracing 
the  inquiry  as  to  the  title  to  the  first  lot  or  parcel  described  in  the  bill  of  said 
executor,  the  said  D.  P.  will  not  be  permitted  to  traverse  the  fact  of  title  in 
said  testator  to  some  portions  of  said  lot  or  parcel. 

The  above  issues  are  to  be  framed  by  the  counsel  and  submitted  to  the 

court  for  approval,  on  or  before  the Tuesday  of next,  on  which  day 

a  further  order  willi  be  passed  for  the  trial  thereof. 

Hodges  V.  Pingree,  Essex  County,  Mass.  Jan.,  18,  1860. 

G.  T.  B.,  J.  S.  J.  C. 

4.  Issues  in  the  above  Oase. 

E ss.  S.  J.  C.  In  Equity.- 

J.  H.  Exr.  V.  D.  P.  et  al. 

D.  P.  V.  J.  H.  Exr. 

Under  an  order  of  this  court  passed  January  18, 1860,  directing  issues  to  be 

made  up  for  trial  by  jury  of  certain  questions  of  fact  arising  in  the  above  suits, 

the  following  issues  have  been  framed,  and  are  now  submitted  to  the  court  for 

approval,  viz : 
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And  now  J.  H.,  the  above  named  executor  of  G.  H.  [S^e.]  deceased,  comes 
and  avers  that  said  G.  H.  in  his  lifetime  and  during  all  the  time  alleged  in 
the  bill  of  complaiTit  [state  time\  was  seised  in  his  demesne  as  of  fee  and 
held  in  common  and  undivided  with  said  D.  P.  a  certain  parcel  of  real  estate 
[describe  it'\  ;  the  share  and  proportion  of  the  said  G.  H.  was  [stating  it"],  and 
the  share  or  proportion  of  said  D.  P.  was  [stating  lij.during  the  time  afore- 
said ;  and  this  said  J.  H.  is  ready  to  verify.  By  his  solicitors. 

And  now  the  said  D.  P.  comes  and  denies  that  the  said  G.  H.  held  the 
above  described  premises  in  common  and  undivided  in  manner  and  form  as 
averred  by  said  J.  H. ;  but  the  above  denial  does  not,  under  the  order  of  court 
above  referred  to,  include  a  traverse  of  the  fact  of  a  title  in  said  G.  H.  to  some 
portion  of  the  said  premises.     And  of  this  he  puts  himself  on  the  country. 

By  his  solicitors. 

And  the  said  plaintiif  doth  the  like.  By  his  solicitors. 

2. 

And  the  said  J.  H.,  executor  of  G.  H.  as  aforesaid,  also  avers  that  said 
G.  H.  in  his  lifetime  and  during  all  the  time  alleged  in  said  bill  of  complaint, 
viz :  [state  time']  was  seised  in  his  demesne  as  of  fee,  and  held  in  common  and 
undivided  with  said  D.  P.  a  certain  other  parcel  of  real  estate  [describe  it]  ; 
the  share  or  proportion  of  said  G.  H.  was  [state  share]  ;  and  the  share  or  pro- 
portion of  said  D.  P.  was  [state  share]  during  the  time  aforesaid.  And  this 
said  J.  H.  is  ready  to  verify.  By  his  solicitors. 

And  now  the  said  D.  P.  comes  and  denies  that  the  said  G.  H.  held  the 
above  described  premises  in  common  and  undivided  in  manner  and  form  as 
above  averred  by  said  J.  H.     And  of  this  he  puts  himself  on  the  country. 

By  his  solicitors. 

And  the  plaintiff  doth  the  like.  By  his  solicitors. 

March  — ,  1860. 

And  now  it  is  ordered  that  the  above  issues  be  duly  signed  by  the  solicitors 
of  the  respective  parties,  and  that  the  same  stand  for  trial  before  a  jury  at  the 
bar  of  the  supreme  judicial  court,  at  the  term  thereof  next  to  be  holden  within 
and  for  the  county  of  E .  G.  T.  B.,  J.  S.  J.  C. 

5.  Issue  devisavit  vel  non,  Modern  English  Form. 

And  this  court  being  desirous  of  having  the  following  question  of  fact  de- 
cided by  a  jury,  that  is  to  say,  "  whether  the  paper  writing  dated  [S^c],  in  the 
pleadings  mentioned,  purporting  to  be  the  will  of  C,  of  [S;c.],  is  or  is  not  the 
last  will  and  testament  of  the  said  C."  It  is  ordered  that  an  issue  [or  issues]  " 
[Sfc] 
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6.  Issues  in  Probate  Proceedings  to  establish  a  Will.    Due  Execution  ; 
Sanity  of  Testator  ;   Undue  Influence. 

E ss.  S.  J.  C. 

K.  M.  P.  Executrix, 

V. 

S.  F.  G.  Appellant  from  decree  of  judge  of  probate. 

Issues  to  the  Jury. 

1. 

And  now  comes  said  K.  M.  P.,  executrix,  and  says  that  the  paper  writing 

propounded  forprobate  as  and  for  the  last  will  and  testament  [or  as  and  for 

a  codicil  to  the  last  will  and  testament]  of  T.  P.,  deceased,  was  executed  bj 

said  T.  P.  as  such  last  will  and  testament  [or  as  such  codicil]  in  the  presence 

of  three  competent  subscribing  witnesses,  who  subscribed  their  names  thereto 

in  his  presence  and  at  his  request,  {x^)     And  this  she  is  ready  to  verify. 

By  her  attorney,  J.  C.  P. 

And  the  said  S.  F.  G.,  appellant,  comes  and  says  that  said  paper  writing 
propounded  for  probate  as  and  for  the  last  will  and  testament  [or  as  and  for 
a  codicil  to  the  last  will  and  testament]  of  said  T.  P.,  deceased,  was  not 
executed  by  said  T.  P.,  deceased,  as  such  last  will  and  testament  [or  as  such 
codicil],  in  the  presence  of  three  competent  subscribing  witnesses,  who  sub- 
scribed their  names  thereto  at  his  request  and  in  his  presence.  And  of  this 
she  puts  herself  on  the  country.  By  her  attorney,  S.  B.  I.,  Jr. 

2. 

And  the  said  K.  M.  P.,  executrix  aforesaid,  comes  and  says  that  said  T.  P., 
the  said  deceased,  at  the  time  of  executing  said  paper  writing  propounded  for 
probate  as  and  for  his  .last  will  and  testament  [or  as  and  for  a  codicil  to  his 
last  will  and  testament],  was  of  sound  and  disposing  mind  and  memory.  (3?) 
And  this  she  is  ready  to  verify.  By  her  attorney,  J.  C.  P. 

And  the  said  S.  F.  G.,  appellant,  comes  and  says  that  said  T.  P.,  deceased, 
at  the  time  of  executing  said  paper  writing  propounded  for  probate  as  and  for 
his  last  will  and  testament  [or  as  and  for  a  codicil  to  his  last  will  and  testa- 
ment], was  not  of  sound  and  disposing  mind  and  memory.  And  of  this  she 
puts  herself  on  the  country.  By  her  attorney,  S.  B.  I.,  Jr. 

And  the  said  K.  M.  P.,  executrix,  doth  the  like. 

By  her  attorney,  J.  C.  P. 
3. 

And  the  said  S.  F.  G.,  appellant,  comes  and  says  that  said  T.  P.,  deceased, 
was  induced  to  make  and  execute  said  paper  writing  propounded  for  probata 
as  and  for  his  last  will  and  testament  [or  as  a  codicil  to  his  last  will  and  testa- 
ment], by  undue  and  unlawful  influence.  («')     And  this  she  is  ready  to  verify. 

By  her  attorney,  S.  B.  I.,  Jr. 

(a;i)  [As  to  this  issne  the  burden  of  proof  is  a  mere  presumption  of  fact,  liable  to  be 

is  on  the  proponent  of  the  will.]  controlled,  and  leaving  the  burden  still  with 

(ar2)   [As  to  this  issue  the  burden  of  proof  the  proponent.] 
is  on  the  proponent  of  the  will,  notwithstand-        (1?)  [As  to  this  issue  the  burden  of  proof 

ing  the  presumption  in  favor  of  sanity,  which  is  on  the  contestant.] 
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And  the  said  K.  M.  P.,  executrix,  comes  and  says  that  said  T.  P.,  deceased, 
was  not  induced  to  make  and  execute  said  paper  writing  propounded  for  pro- 
bate as  and  for  his  last  will  and  testament  [^or  as  and  for  a  codicil  to  his  last 
,will  and  testament],  by  undue  and  unlawful  influence.  And  of  this  she  puts 
herself  on  the  country.  By  her  attorney,  J.  C.  P. 

And  the  said  S.  F.  G.,  appellant,  doth  the  like. 

By  her  attorney,  S.  B.  I.,  Jr.J 

FISHERY. 

Commencement  as  ante,  33.]  For  the  defendant's  use  by  the  plaintiff's  per- 
mission of  a  fishery  of  the  plaintiff,  (y) 


FIXTURES. 

Obs.  —  As  to  the  law  upon  the  subject  of  fixtures,  and  contracts  respecting  them, 
see  Amos  &  F.  on  Fixtures  ;  [1  Cliitty  Contr.  (11th  Am.  ed.)  489  et  seg., 
491,  and  note  (/),  and  cases;  495  el  seq.  and  notes  and  cases  cited;  Wad- 
leigh  V.  Janvrin,  41  N.  H.  503  ;  Voorhies  «.  McGinnis,  46  Barb.  243 ; 
O'Dougherty  v.  Felt,  65  Barb.  220;  Quinby  U.Manhattan  Cloth  &c.  Co.  9 
C.  E.  Green,  260;  Stockwell  v.  Campbell,  39  Conn.  362;  Fifield  u.  Maine 
Central  &c.  R.  R.  Co.  62  Maine,  77,  80,  and  cases  cited;  Alvord  Carriage 
Co.  I:  Gleason,  36  Conn.  86 ;  Cromie  r.  Hoover,  40  Ind.  49 ;  Allen  v.  Ken- 
nedy, 40  Ind.  142  ;]  Woodfall's  Land.  &  Ten.  ;  and  see  the  authorities . 
collected  in  Walmsley  v.  Milne,  7  C.  B.  N.  S.  115.  It  seems  a  written  con- 
tract is  not  necessary  under  the  statute  of  frauds.  Hallen  v.  Runder,  1  Cr., 
M.  &  R.  266,  273;  Horsfall  v.  Kay,  17  L.  J.  Ex.  266;  Hodgson  t>.  Johnson, 
\VA.,  Bl.  &  El.  685  ;  Strong  v.  Doyle,  110  Mass.  92,  93  ;  Bostwick  v.  Leach,  3 
Day,  476.]  The  price  of  fixtures  cannot  be  recovered  upon  a  count  for 
goods  sold;  Lee  c.  Risdon,  7  Taunt.  188 ;  Pitt  v.  Shew,  4  B.  &  Aid.  206;  un- 
less they  have  been  severed  before  the  sale.  Dalton  v.  Whittem,  3  Q.  B.  961 ; 
Wilde  V.  Walters,  16  C.  B.  637.  The  acceptance  of  a  demise  of  a  house  con- 
taining fixtures  does  not  raise  an  implied  contract  to  pay  for  such  fixtures. 
GofB  V.  Harris,  5  M.  &  G.  573.  Where  a  tenant  agreed  with  his  landlord  that 
he  should  forbear  removing  his  fixtures  at  the  end  of  his  tenancy,  on  condi- 
tion that  the  landlord  should  take  them  at  a  valuation,  and  the  valuation  was 
made  the  day  after  the  tenant  quitted,  it  was  held  the  tenant  might  recover 
on  the  common  count.  Hallen  v.  Runder,  1  Cr.,  M.  &  R.  266.  Inprderto 
get  an  admission  of  part  of  the  plaintiff's  case,  it  may  sometimes  be  advisa- 
ble to  declare  specially.  In  such  ease  the  declaration  should  state  that  the 
plaintiff  was  possessed  of,  and  entitled  to  remove  or  sell,  certain  fixtures  and 
effects,  &e.  being  in  a  certain  house,  and  that  it  was  agreed  between  plaintiff 
and  defendant  that  plaintiff  should  bargain,  sell,  and  relinquish  said  fixtures 
to  defendant,  and  that  he  should  buy  same  at  a  valuation  to  be  made,  &c. 
showing  agreement  for  valuation,  the  valuation  that  plaintiff  relinquished, 
&o.  and  non-payment  of  price.  See  Form  2,  ante,  117.  See  form  by  outo-oing 
against  incoming  tenant  for  fixtures  left  on  premises  by  license  of  landlord  ; 
Roffey  w.  Henderson,  17  Q.  B.  574.  See  other  forms  relating  to  fixtures  as 
-between landlord  and  tenant, /los/,  "Landlord  and  Tenant." 

Commencement  as  ante,  33,  Form  1.]  For  fixtures  and  effects  bargained 
and  sold,  and  given  up  by  the  plaintiff  to  the  defendant  [add  account  stated. 
Salmon  v.  Watson,  4  Moore,  73]. 

(y)  This  form  is  given  by  the  C.  L.  P.    grant  license  to  fish,  Mills  v.  Mayor  of  Col- 
Act,  1852,  sch  B,  10.     See  Holford  v.  Bai-    cheater,  L.  R.  2  C.  P.  476.] 
ley,  13  Q.  B.  426.   [Declaration  for  refusal  to 
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FORBEARANCE  TO  DEFENDANT. 

Obs.  —  An  agreement  to  forbear  absolutely;  Mapes  v.  Sidney,  Cro.  Jac.  683;  or  for 
a  given  time;  Semple  v.  Pink,  1  Ex.  74;  to  commence  or  to  prosecute  (Wade 
11.  Simeon,  2  C.  B.  548,  565,  567)  proceedings  at  law  or  in  equity  for  a 
well-founded  legal  or  equitable  demand;  Jones  v,  Ashburnham,  4  East,  455; 
Edwards  v.  Baugh,  11  M.  &  W.  641 ;  is  a  good  consideration  for  a  promise 
by  the  debtor  or  a  third  person  ;  Maud  v.  Waterhouse,  2  C.  &  P.  579;  Smith 
V.  Algar,  1  B.  &  Ad.  603  ;  to  pay  the  debt  or  more,  or  do  any  other  legal  act; 
Wade  V.  Simeon,  2  C.  B.  548 ;  Llewellyn  v.  Llewellyn,  3  D.  &  L.  318 ;  Bid- 
well  V.  Calton,  Hob.  216;  Parker  v.  Leigh,  2  Stark.  R.  229  ,•  Poolley  u,  Gilberd, 
2  Bulst.  41 ;  [1  Chitty  Contr.  (11th  Am.  ed.)  35  et  seq.  There  must  be  a  bond 
fide  claim.  Cook  v.  Wright,  1  B.  &  S.  559 ;  Callisher  u.  BischofEsheim,  L.  E.  5 
Q.  B.  449;  Wade  v.  Simeon,  2  C.  B.  548;  Gould  v.  Armstrong,  2  Hall,  266  ; 
Palfrey  v.  Portland,  Saco  &  Portsmouth  R.  R.  Co.  4  Allen,  65,  57.]  But 
forbearance  of  such  claim  is  no  consideration  unless  there  be  a  person  liable 
to  be  sued.  Jones  v.  Ashburnham,  supra;  Bacher  v.  Fox,  2  Saund.  136; 
Hunt  V.  Swaine,  1  Lev.  165 ;  [Nelson  v.  Searle,  4  M.  &  W:  795.]  Forbear- 
ance by  the  assignee  of  a  bond,  or  of  a  debt,  or  other  chose  in  action,  is  a  suf- 
ficient consideration,  being  as  beneficial  to  the  debtor  as  if  the  assignee  had 
been  the  original  creditor,  and  had  forborne.  Morton  v.  Burn,  7  Ad.  &  E.  19; 
1  Saund.  210;  Fish  v.  Richardson,  Cro.  Jac.  47;  1  Roll.  Ab.  20,  pi.  11. 
The  abandonment  of  a  doubtful  claim  or  a  suit  to  try  a  question  upon  which  a 
reasonable  doubt  existed  ;  Llewellyn  d.  Llewellyn,  Edwards  v.  Baugh,  supra; 
Longridge  v.  Dorville,  5  B.  &  Aid.  117;  Walters  ,;.  Smith,  2  B.  &  Ad.  889  ; 
Stracy  v.  Bank  of  England,  6  Bing.  754  ;  Bridgman  v.  Dean,  7  Ex.  199 ; 
Tempson  v.  Knowles,  7  C.  B.  651  ;  [Stewart  v.  Stewart,  6  CI.  &  Fin.  (Am. 
ed.)  911,  and  note  (1),  and  cases  cited;  1  Chitty  Contr.  (11th  Am.  ed.)  46, 
and  note  (ml)  and  cases  cited  ;]  or  an  agreement  to  give  up  proceeding  in  a 
pending  reference;  Smyth  v.  Holmes,  10  Jur.  860  ;  are  sufficient  considera- 
tions to  support  a  promise.  [The  surrender  or  discharge  of  a  claim  which  is 
utterly  without  foundation,  and  known  to  be  so,  is  not  a  good  consideration 
for  a  promise.  Kidder  v.  Blake,  45  N.  H.  330  ;  Pitkin  o.  Noyes,  48  N.  H. 
304.  Nor  does  a  discharge  from  an  oral  contract  inoperative  under  the 
statute  of  frauds.  North  c.  Forest,  15  Conn.  400.]  As  to  promises  in  con- 
sideration of  forbearance,  &c.  to  third  persons,  see  post,  "  Guaranties." 

1.  On  Defendant's  Promise  to  pay  Debt  and  Costs  if  the  Plaintiff 
would  suspend  an  Action  against  him. 
For  that  an  action  had  been  commenced  and  was  pending  by  and  at  the  suit 
of  the  plaintiff  against  the  defendant  in  the  court  of  ["  queen's  bench "]  at 
Westminster  for  the  recovery  of  a  certain  sum  of  money,  due  and  owing  (z) 
from  the  defendant  to  the  plaintiff,  and  thereupon,  in  consideration  that  the 
plaintiff  would  stay  (a)  all  further  proceedings  in  the  said  action  until  the 
day  of then  next,  (J)  he  the  defendant  promised  the  plaintiff  to  pay 

(z)  It  is  not  necessary  to  state  the  subject-  (b)  A  sumension  of   prooeedinss    for   a 

matter  of  the  debt ;  Com.  Dig.  Action  on  given  time,  Semple  v.  Pink,  1  Ex.  74,  or  for 

the  Case  on  Assumpsit;  but  there  must  in  a  reasonable  time,  snflSces  to  constitute  a 

general  be  a  legal  or  equitable  claim.  See  good   consideration ;    [Sage    w.    Wilcox,   6 

Obs.  supra.  Conn.  81  ;  Silvis  v.  Ely,  3  Watts  &  S.  420 ; 

(a)  As  to  the  mode  of  laying  the  promise,  Watson  v.  Randall,  20  Wend.  201 ;  Jennison 

see  Payne  v.  Wilson,  7  B.  &  C.  423 ;  Tan-  v.  Stafford,  1  Cush.  168 ;  Robinson  o.  Gould, 

ner  v.  Moore,  9  Q.  B.  1.     If  the  defendant's  11  Cush.  55 ;  Bixler  v.  Ream,  3  Penn.  282  ; 

promise   be   in   consideration  that  plaintiff  Gilman  v.  Kibler,  5  Humph.  1 9  ;  Colgin  v. 

would  not  sue  him,  the  declaration  may  Henley,  6  Leigh,  85  ;J  there  need  not  be  a 

be   as   follows :  "  For  that  in  consideration  total  abandonment  of  the  suit.  Chit.  Contr. ; 

that  the  plaintiff  would  forbear  to  sue  the  Oldershaw  ».  King,  2  H.  &  N.  517.     [The 

defendant  for  recovery  of  a  certain  debt  of  better  opinion  seems  now  to  be,  that  an 

£ ,  due  and  owing  from  the  defendant  agreement  to  forbear,  in  which  no  time  is 

to  the  plaintiff,  until,  &Ci"  mentioned,  is  good ;  and  that,  in  declaring 
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him  the  said  debt  and  the  costs  (c)  of  the  plaintiff  by  him  incurred  in  com- 
mencing and  prosecuting  the  said  action,  on  the day  of then  next ; 

and  the  plaintiff  says,  that  he  ceased  to  prosecute,  and  hath  hitherto  stayed  all 
proceedings  in  the  said  action,  and  that  the  plaintiff's  costs  of  the  said  action 
amounted,  to  wit,  to  £ ,  and  that  all  conditions  precedent  have  been  per- 
formed, and  all  events  have  happened,  and  periods  of  time  have  elapsed  to 
entitle  the  plaintiff  to  maintain  this  action ;  (rf)  yet  the  defendant  hath  not 
paid  the  said  debt  and  costs  or  any  part  thereof.  [^Add  account  stated,  Sfc.  as 
ante,  34,  35.] 

2.  Against  the  Obligor  of  a  Bond  on  the  Forbearance  by  the  Assignee 

to  sue  him ;  and  Law. 
Morton  v.  Burn,  7  Ad.  &  El.  19. 

3.  Similar  Forms  on  the  Forbearance  by  the  Grantee  of  a  Warrant  of 

Attorney  or  Cognovit. 
Twight  V.  Prescott,  2  Dowl.  N.  S.  4 ;  Payne  v.  Wilson,  7  B.  &  C.  423. 

4.  Against  an  Executor  on  his  Promise  to  pay  a  Legacy  in  Considera- 

tion of  Forbearance. 

See  form,  2  Chit.  PI.  (7th  ed.)  179 ;  and  see  Deeks  v.  Strutt,  5  T.  R.  690 ; 
Jones  V.  Tanner,  7  B.  &  C.  542 ;  Topham  v.  Morecraft,  8  El.  &  Bl.  972 ; 
Braithwaite  v.  Skinner,  5  M.  &  W.  313 ;  ante,  124,  note  (p). 


FRAUDULENT  CONVEYANCES. 

On  the  13  Eliz.  c.  5,  to  recover  the  Penalties  for  making  a  Fraudulent 

Conveyance,  (e) 

Butcher  v.  Harrison,  4  B.  &  Ad.  129. 

on  8uch  an  agreement,  it  may  be  treated  as  au  (c)  If  there  was  any  agreement  as  to  the 

agreement  to  forbear  for  a  reasonable  time,  costs    being    costs    between    attorney    and 

Oldershaw  v.  King,  2  H.  &  N.  517  ;  and  per  client,  or  costs  to  be  taxed,  the  declaration 

Bovill  C.  J.  and  Brett  J.  in  Coles  v.  Pack,  L.  should  be  framed  accordingly. 

R.  5  C.  P.  65,  71 ;  King  v.  Upton,  4  Greenl.  (d)  Where  in  consideration  of  forbearance 

552;   Elting  v.   Vanderlyn,   4    John.   237;  defendant  promised  payment  on  a  particular 

Hamaker  «.   Eberly,  2   Binn.   506.     But   it  day,  the  stay  of  proceedings  until  that  day 

■  appears  that  a  promise  to  forbear  "  for  a  lit-  was   held   a  condition   precedent.     Kolt   v. 

tie  time,"  or  for  some  time,  is  too  indefiniie  Cozens,  18  C.  B.  673. 

to  constitute  a  good  consideration  for  a  con-  (e)  As  to  when  conveyances  are  fraudu- 

tract.     Lonsdale  u.  Brown,  4  Wash.  C.   C.  lent,  see  [1  Chitty   Contr.   (11th  Am.  ed.) 

148  ;  1  Eoll.  Abr.  23,  pi.  25,  26.]     If  there  57  et  seq. ;  Spirett  v.  Willows,  3  De  G.,  J.  & 

be  any  doubt  as  to  the  time  of  forbearance  S.  (Am.  ed.)  293,  and  notes.]  A  bondjide  sale 

agreed  upon,  the  declaration  may  allege  it  is  not  fraudulent  merely  because  it  is  made 

to  be  "  for  a  period  of  time  which  has  long  with  the  intention  to  defeat  the  expected  ex- 

since  elapsed."     [SeeMapesy.  Sidney,  Cro.  ecution  of  a  judgment  creditor.  Wood   v. 

Jac.  683;  Lonsdale  v.  Brown,  4  Wash.  C.  Dixie,  7  Q.  B.  892;  and  see  Thompson  ». 

C.    148 ;    Sidwell   v.  Evans,   1    Penn.   385  ;  Webster,  28  L.  J.  Ch.  700 ;  Michael  v.  Gay, 

Downing  v.  Eunk,  5  Rawle,  69  ;  Hakes  •;.  1  P.  &  F.  409  ;  [Darvill  v.  Terry,  6  H.  &  N. 

Hotchkiss,  23  Vt.  231.]  807  ;  1  Chitty  Contr.  575.] 
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FRAUDULENT  REMOVAL. 

By  a  Landlord  on  11  G-eo.  2,  c.  19,  s.  8,  for  Penalties  for  assisting  a 
Tenant  in  fraudulently  removing  his  Goods  to  prevent  a  Distress. 
See  a  form  and  law,  2  Chit.  PI.  345 ;  and  see  Dibble  v.  Bowater,  2  El.  ii 

Bl.  564. 


FREIGHT.     See  ante,  "  Carriers." 


GARNISHEE.     See  ante,  16. 


GENERAL  AVERAGE. 

1.  By  the  Owner  of  a  Ship  against  the  Oivner  of  Groods  on  Board  for 
his  Proportion  of  General  Average  Loss  accruing  from  Injury  done 
to  the  Ship  by  the  loss  of  an  Anchor,  ^c.  cut  away  to  preserve  the 
Ship  and  Cargo,  and  Expenses  incurred  in  putting  hack  to  preserve 
the  Ship.  (/) 

For  that  the  plaintiff  was  owner  of  a  ship  called  the ,  and  of  her 

tackle,  anchors,  masts,  boats,  and  appurtenances,  which  ship  was  proceeding  on 
a  certain  voyage,  from towards ,  with  certain  goods  of  the  defend- 
ant on  board  thereof,  to  be  carried  therein  on  freight  during  the  said  voyage. 
And  thereupon,  during  the  said  voyage,  one  of  the  anchors  of  the  plaintijBT, 
belonging  to  the  said  ship,  was  by  storms  and  tempest  forced  and  driven  over- 
board, and  became  and  was  suspended  on  the  side  of  the  said  ship,  and  en- 
tangled in  the  rigging  thereof ;  and  thereupon,  in  order  to  preserve  the  said 
ship  and  the  goods  on  board  thereof,  it  became  and  was  expedient  and  neces- 
sary to  cut  away  the  said  anchor  and  parts  of  the  rigging  belonging  to  the 
said  ship,  and  the  same  were  accordingly  cut  away,  and  were  wholly  lost  to 
the  plaintiff;  and  by  means  of  the  said  damage  and  loss,  and  other  damage  to 
the  "said  ship  occasioned  by  the  said  storms  and  tempest,  the  said  ship  be- 
came and  was  so  greatly  damaged  that  it  became  and  was  necessary,  in  order 
to  preserve  the  said  ship  and  her  cargo,  for  the  said  ship  to  put  back  again 

to aforesaid,  and  to  repair  the  said  damage  ;  and  the  said  ship  with  the 

said  goods  of  the  defendant  so  on  board  thereof,  thereupon  put  and  sailed 

back  again  to aforesaid,  and  the  said  damage  was  there  repaired,  and  the 

necessary  expenses  incurred  by  the  plaintiff  in  the  premises  amounted  to  the 

sum  of  £ ;  and  whilst  the  said  ship  was  so  repairing  as  aforesaid,  the 

plaintiff  necessarily  incurred  expenses  in  the  payment  of  the  wages  and  the 

(/■)  See  forms,  2  Chit.  PI.  7th  ed.  159;  crage;  Gould  v.  Oliver,  4  Bin":.  N.  C.  134; 

Birkley  v.  Presgrave,  1   East,  220 ;  Price  v.  Hallett  v.  Wigram,  9  C.  B.  580 ;  Hall  w. 

Noble,'4  Taunt.   124;  damage  done  to  the  Janson,  4  El.  &  Bl.  508;  Job  v.  Langton, 

ship  by  tempest  falls  on  the  owner.     As  to  6  El.  &  Bl.  779 ;  Moran  v.  Jones,  7  El.  &  Bl. 

the  law  of  "  average,"  see  Abbott  on   Ship-  523  ;  and  post,  title  "  Insurance."     [What  is 

ping,  Holt  on  Shipping,  Marshall  on  Insnr-  recoverable  as  general  average,  see  Wilson 

ance,  Arnould  on  Insurance,  Stevens  on  Av-  v.  Bank  of  Victoria,  t.  R.  2  Q.  B.  203.] 
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maintenance  of  the  crew  of  the  said  ship,  in  the  whole  amounting  to  £ ; 

and  the  said  goods  were,  by  means  of  the  premises,  saved  and  preserved,  and 
arrived  safely  into  the  hands  and  possession  of  the  defendant,  of  all  which  the 
defendant  had  notice ;  and  by  reason  of  the  premises  the  defendant,  as  such 
owner  of  the  said  goods,  was  and  is  liable  to  pay  and  contribute  to  the  said 

losses,  damages,  and  expenses,  in  a  general  average,  the  sum  of  £ '[here 

aver  performance  of  all  conditions  precedent  as  ante,  39] ;  yet  the  defendant 
hath  not  paid  the  said  sum  of  £ to  the  plaintiff. 

2.  Indebitatus  Count  for  Creneral  Average.  (^) 

Commencement  as  ante,  134,  Form  1.]  For  general  average  due  and  pay- 
able from  the  defendant  for  and  in  respect  of  goods  of  the  defendant  having 
been  carried  by  the  plaintiff  on  board  a  ship  of  the  plaintiff  upon  a  certain 
voyage  for  the  defendant  at  his  request ;  and  in  respect  of  certain  losses,  dam- 
ages, and  expenses  incurred  by  the  plaintiff  in  and  about  the  preservation  of 
the  said  ship  and  her  cargo,  and  the  said  goods  of  the  defendant  from  damage 
and  loss  during  the  said  voyage  \_a.dd  account  stated  and  conclusion,  as  ante,  34]. 


GOODS  SOLD.    See  "  Sale  of  Goods,"  post. 


GOOD-WILL. 

Obs.  —  A  contract  for  the  transfer  of  the  good-will  of  a  business  is  good  in  law; 
Bunn  u.  Guy,  4  East,  190;  Wyburd  v.  Stanton,  4  Esp.  179;  and  though  in 
such  a  case  there  is  no  implied  contract  on  the  part  of  the  vendor  not  to  set 
up  again  in  a  similar  business,  equity  will  in  some  cases  interfere  and  restrain 
him  from  doing  so.  Cliurton  y.  Douglass,  1  Johns.  1 74  ;  28  L.  J.  Chane.  841 ; 
Benwell  v.  Inns,  24  Beav.  307;  Davies  v.  Hodgson,  25  Beav.  127 ;  [Spier  v. 
Lambdin,  45  Geo.  319;  Hall's  Appeal,  60  Penn.  St.  458.  As  to  the  mean- 
ing and  force  of  the  term  "  good-will,"  see  Austen  y.  Boys,  2  De  G.  &  J.  626  ;  2 
Lindley  Partn.  (2d  Eng.  ed.)  884-890 ;  Collyer  Partn.  (5th  Am.  ed.)  §§  161- 
164,  and  notes;  Bradford  v.  Peckham,  9  R.  I.  250.] 
An  agreement  which  operates  in  general  and  universal  restraint  of  trade  is  void 
as  being  contrary  to  public  policy.  Pilkington  v.  Scott,  15  M.  &  W.  657  ; 
Hilton  V.  Eckersley,  6  El.  &  Bl.  47,  73  ;  where  see  the  cases  upon  this  sub- 
ject collected  ;  [2  Chitty  Contr.  (11th  Am.  ed.)  982  et  seq.  and  notes ;  Alger 
V.  Thatcher,  19  Pick.  51  ;  Lange  v.  Werk,  2  Ohio  (N.  S.)  519  ;  Taylor  v. 
Blanchard,  13  Allen,  370  ;  Brewer  v.  Marshall  19  N.  J.  Eq.  537.]  But  if  such 
agreement  be  merely  in  limited  and  partial  restraint  of  trade,  it  is  good,  pro- 
vided it  be  not  unreasonable  and  oppressive,  which  is  a  question  of  law,  not 
of  fact.  Tallis  v.  Tallis,  1  El.  &  Bl.  391  ;  Mallan  v.  May,  11  M.  &  W.  653, 
667;  [Clark  v.  Crosby,  37  Vt.  188;  Oilman  v.  Dwight,  13  Gray,  356; 
Pierce  v.  Woodward,  6  Pick.  206  ;  Chapman  v.  Broekway,  21  Wend.  158  ; 
Lawrence  o.  Kidder,  10  Barb.  641  ;  Mottu.  Mott,  11  Barb.  127  ;  James  V.  C. 
in  Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9.  Eq.  345,  354;  Kellogg  u.  Larkin, 
3  Chand.  (Wis.)  133 ;  Whitney  «.  Slayton,  40  Maine,  224  ;  Noble  u.  Bates, 
7  Cowen,  307 ;  Bowser  v.  Bliss,  7  Blackf.  344;  Palmer  v.  Stebbins,  3  Pick. 
188;  Heichew  v.  Hamilton,  3  Iowa,  396;  Koss  v.  Sadgeheer,  21  Wend.  106; 
Hoyt  V.  Holly,  39  Conn.  326  ;]  and  be  founded  upon  such  a  good  and  val- 
uable consideration  as  is  essential  to  support  any  contract  not  under  seal. 
Pilkington  v.  Scott,  15  M.  &  W.  660,  per  Alderson  B.;  Hitchcock  v.  Coker, 
6  Ad.  &  El.  438;  Benwell  v.  Inns,  24  Beav.  307;  [Vaughan  B.  in  Young  v. 

(g)  "See  ante,  134,  note  (/),  and  post,  "  Insurance." 
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Obs.  Timmins,  1  Tyr.  226,  241;  Duffy  u.  Shockey,  11  Iiid.  70;  Grasselli  w.  Low^r 
den,  11  Ohio  St.  349;  Holmes  v.  Martin,  10  Geo.  503.]  The  adequacy  of  the 
consideration  is  not,  however,  the  test  of  the  reasonableness  of  the  restriction. 
Sainter  v.  Ferguson,  7  C.  B.  706,  per  Coltman  J.;  [Pilkinton  v.  Scott,  15  M. 
&  W.  657;  Hitchcock  v.  Coker,  6  Ad.  &  El.  438.]  The  restraint  must  only 
be  partial,  not  larger  than  is  necessary  for  the  protection  of  the  party  with 
whom  the  contract  is  made.  Tallis  v.  Tallis,  Mallan  r.  May,  supra;  [James 
V.  C.  in  Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9  Eq.  345,  354  ;  Lawrence  v. 
Kidder,  10  Barb.  641;  Lange  u.  Werk,  2  Ohio  (N.  S.)  619;  California  Steam 
Nav.  Co.  V.  Wright,  6  Cal.  258.]  It  may  be  indefinite  as  to  the  duration  of 
time,  if  limited  as  to  space,  and  in  other  respects  reasonable.  Elves  v.  Croft, 
10  C.  B.  251;  Hitchcock  b.  Coker,  supra:  Hastings  v.  Whitley,  2  Ex.  611, 
615;  Mallan  v.  May,  11  M.  &  W.  653;  Pemberton  v.  Vaughan,  10  Q.  B.  87; 
Sainter  v.  Ferguson,  supra  ;  Jones  v.  Lees,  189;  26  L.  J.  Ex.  9;  [McCIurg's 
Appeal,  58  Penn.  St.  51;  Butler  v.  Burleson,  16  Vt.  176.  As  to  the  mode 
of  measuring  distances  in  such  case,  2  Chitty  Contr.  (11th  Am.  ed.)  985, 
note  ((/).]  ... 
If  the  only  limit  be  as  to  time,  and  none  as  to  space,  it  will  be  considered  void. 
See  Ward  v.  Byrne,  5  M.  &  W.  541;  Hinde  v.  Gray,  1  M.  &  G.  195;  Mum- 
ford  V.  Gething,  7  C.  B.  N.  S.  305.  [An  agreement  not  to  use  certain  ma- 
chines in  any  of  the  United  States,  except  two,  was  held  good  in  Stearns  v. 
Barrett,  1  Pick.  443.] 
Agreements  in  restraint  of  trade  are  divisible,  and  may  be  enforced  in  part, 
though  some  stipulation  may  be  void  as  in  restraint  of  trade ;  as  in  the  case  of 
a  covenant  not  to  carry  on  a  business  within  the  city  of  London  or  Westmin- 
,ster,  or  within  the  distance  of  600  miles  from  the  same ;  the  latter  restriction 
would  be  void,  but  the  other  portion  of  the  clause  may  be  enforced.  Price 
V.  Green,  16  M.  &  W.  346;  Mallan  v.  May,  supra;  [Erie Railway  Co.  i^  Union 
Loco.  &  Express  Co.  6  Vroom,  240.  A  contract  to  sell  the  secret  of  making  a 
certain  medicine,  and  binding  the  vendor  not  to  disclose  the  secret  to  any 
other  person  than  the  vendee,  and  not  to  use  it  himself,  is  valid.  Hardy  v. 
Seeley,  47  Barb.  428;  Jarvis  v.  Peck,  10  Paige,  118;  Billings  v.  Ames,  32 
Missou.  265.] 

1.   Common  Count  for  the  Good-will  of  a  Business.  (A) 

Commencement  as  ante,  33.3  ^°^  ^^^  good-will  of  a  business  of  the  plain- 
tiff, sold  and  given  up  by  the  plaintiff  to  the  defendant,  and  for  \_add  goods 
sold,  if  applicable,  account  stated,  as  ante,  34,  Form  1.] 

2.  By  the  Purchaser  of  the  G-ood-will  of  a  Business  against  the  Vendor 
on  his  Covenant  not  to  carry  on  Business  within  a  certain  Limit  as 
to  Distance,  or  of  Time. 

For  that  the  defendant,  by  deed  dated  the day  of ,  A.  d. ,  for 

a  good  and  valuable  consideration  in  the  said  deed  mentioned,  (i)  covenanted 
with  the  plaintiff  that  he  the  defendant  would  not,  during  the  space  of  — r- 
years  then  next  folfowing  [or  "  during  the  lifetime  of  the  plaintiff,"  or  "  dur-, 

ing  such  time  as  the  plaintiff  should  reside  and  carry  on  business  at ,"  or 

"  at  any  time  thereafter,"  according  to  the  terms  of  the  covenant  in  the  particular 
easel,  directly  or  indirectly,  by  himself,  or  by  any  agent  or  agents,  or  in  co- 
partnership with  any  other  person  or  persons,  carry  on  or  exercise  the  practice  or 
profession  of  a  "  surgeon  and  apothecary,"  or  either  of  them,  either  by  residing, 

(A)  This  form  is  given  by  the  C.  L.  P.    a  special  count  for  the  price  of  a  good-will 
Act,  1852,  sch.  B,  8.     If  the  plaintiff's  claim     &c.  Smart  v.  Harding,  15  C.  B.  652.  ' 

is  also  for  the  "  Lease  "  of  the  premises,  see  («')  See  supra,  Obs.  as  to  the  necessity  for 
a  form  post,  "  Vendor  and  Purchaser."    See    such  consideration  to  support  a  contract  of 

this  kind. 
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or  visiting  any  patient,  within  the  distance  of miles  (Jc)  from ,  (h) 

and  that  in  case  of  any  breach  or  non-performance  of  the  said  covenant,  he 
the  defendant  would  pay  to  the  plaintiff  the  full  sum  of  £ ,  to  be  recov- 
ered against  him  the  said  defendant  as  and  for  liquidated  damages,  and  not  as 
a  penalty,  {l)  \_Aver  performance  of  conditions  precedent,  Sfc.  as  ante,  39.] 
Yet  the  defendant,  after  the  making  of  the  said  deed,  and  during  the  said  term 

of 3'ears  [^according  to  the  terms  of  the  covenant  in  the  particular  case'\, 

carried  on  and  exercised  the  practice  and  profession  of  a  "  surgeon  and  apothe- 
cary "  within  the  said  distance  of miles  from  aforesaid,  (»?)   and 

hath  not  paid  the  plaintiff  the  said  sum  of  £ .     And  the  plaintiff  claims 

£ . 

3.    On  an  Agreement  not  to  exercise  a  Trade  within  Certain  Limits. 

For  that  by  an  agreement  made  and  entered  into  by  and  between  the  plain- 
tiff and  the  defendant,  after  reciting  that  the  plaintiff  had  taken  the  defendant 
into  his  service  as  an  assistant,  at  a  certain  annual  salary,  upon  condition,  among 
other  things,  that  the  defendant  should  enter  into  and  observe  and  perform  the 
agreement  thereinafter  contained,  the  defendant  did,  in  and  by  the  said  agree- 
ment, promise  and  agree  with  the  plaintiff,  that  if  the  defendant  should  at  any 
time  thereafter,  (n)  directly  or  indirectly,  either  in  his  own  name  or  in  the 
name  of  anj'  other  person,  use,  exercise,  carry  on  or  follow  the  trades  or  busi- 
nesses of  a  chemist  and  druggist,  or  either  of  them,  within  the  town  of ,  in 

the  county  of ,  or  within  three  miles  thereof,  then  that  he  the  defendant 

would  on  demand  pay  to  the  plaintiff  £ as  and  for  liquidated  damages,  (o) 

and  although  \_aver  performance  of  conditions  precedent,  as  ante,  39],  yet  the  de- 
fendant afterwards,  {p)  in  his  own  name,  used  and  exercised,  and  carried  on  and 
followed  the  trades  and  businesses  of  a  chemist  and  druggist  within  [or  "  within 
miles  of"]  the  town  of aforesaid.  And  although  the  plaintiff  after- 
wards demanded  the  said  sum  of  £ ,  yet  the  defendant  hath  not  paid  the 

same.     And  the  plaintiff  claims  £ .  {q) 


GUARANTIES. 

Obs.  —  See  the  treatises  on  principal  and  surety  by  Fell  and  Theobald ;  3  Chit.  Com. 
Law,  Index,  tit.  "  Guarantee;  "  [1  Chitty  Contr.  (11th  Am.  ed.)  738  et  sey.] 

(t)  Sec  Observations,  supra;  and  sua  post,  (o)  Ante,  136,  note  (I). 

136,  note  (m).  (p)  See  the  last  form.     If  the  restriction 

(I)  Under  this  clause  the  sum  is  recover-  was  for  a  limited  time  allege  the  breach  to 

able  as  the  measure  of  damages  sustained  by  have  happened  wiihii»snch  time. 

the  plaintiff.  Galsworthy  v.  Strutt,  I  Ex.  659 ;  (q)  See  other  foi-ms  in  the  following  cases : 

Mallan  v.  May,  11  M.  &  W.  653  ;  Eawliuson  Hitchcock  v.  Coker,  6  Ad.  &  E.  438  (Chemist 

r.  Clarke,  14  M.  &  W.  187  ;  Sainter  v.  Fer-  and  Druggist) ;  Archer  v.  Marsh,  6  Ad.  &E. 

guson,  7  C.  B.  717.  595  (Cavriers) ;  Mallan  v.  May,  11  M.  &  W. 

(m)  As  to  what  is  a  breach  of  such  a  cove-  653  ;  Rawlinson  v.  Clarke,  14M.  &  W.  187 

nant,  see  Hawlinson  u.  Clarke,  14  M.  &  W.  (Surgeons);  Atkyns  u.  Kinnicr,  4  Ex.  776; 

187  ;  the   distance  is  to  be  measured  by  a  Eeynolda  «.  Bridge,  6  El.  &  Bl.  528 ;  Mercer 

straight  line  on  a  horizontal  plane,  i.  e.  "  as  v.  Irving,  El.,  Bl.  &  El.  563  ;  Sainter  v.  Eer- 

the  crow  flies,"  and  not  by  the  nearest  prac-  guson,  7  C.  B.  716  ;  Galsworthy  r.  Strult,  1 

ticable  mode  of  access.    Duignan  b.  Walker,  Ex.  659(  Attorney ) ;  Green  „.  Price,  13  M. 

1  Johns.  446 ;  [Leigh  v.  Hinde,  9  B.  &  C.  &  W.  695   (Perfumer)  ;  Elves  v.  Crofts,  10 

774.]  C.  B.  241  (Butcher) ;  Tallis  v.  Tallis,  1   El 

(n)  See  the  last  form.     This  will  depend  &  Bl.  391  (Publishers). 
npon  the  agreement  in  the  particular  case. 
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Ob8.  It  is  necessary  to  declare  specially  on  a  guaranty  or  promise  to  pay  or  answer 
for  thS  debt  or  default  of  a  third  person.  The  common  count  will  not  suffice ; 
1  Saund.  211  a,  h;  Mines  v.  Sculthorpe,  2  Camp.  215;  but  the  declaration 
need  not  state  that  the  contract  was  in  writing  or  signed.  1  Saund.  276,  note 
(1);  Chalidu.  Belshaw,  6  Bing.  529.  The  statute  of  frauds,  29  Car.  2,  c.  3, 
s.  4,  enacts  "  that  no  action  shall  be  brought  whereby  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  dehl,  default,  or  miscarriage  of  an- 
other person,  unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing-  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorized."  But  the  mercantile  law  amendment  act,  1856,  19  &  20 
Vict.  c.  97,  s.  3,  provides  "  that  no  special  promise  to  be  made  by  any  person 
after  the  passing  of  this  act  (29th  July,  1856)  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another  person,  being  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  by  him  thereunto  law- 
fully authorized,  shall  be  deemed  invalid  to  support  an  action  or  suit  or  other 
proceeding  to  charge  the  person  by  whom  such  promise  shall  have  been  made, 
by  reason  only  that  the  consideration  for  such  promise  does  not  appear  in 
writing,  or  by  a  necessary  inference  from  a  written  document."  [For  the 
law  in  the  American  states  on  this  point,  see  1  Chitty  Contr.  (11th  Am.  ed.) 
91,  note  (n),  and  cases  cited.]  Although  the  statute  merely  requires  that  the 
agreement  shall  be  signed  by  the  parly  to  be  charged  therewith,  the  agreement 
must  contain  the  names  of  both  plaintiff  and  defendant;  Williams  v.  Lake, 
29  L.  J.  Q.  B.  1;  [2  El.  &  El.  349;  Newell  v.  Radford,  L.  R.  3  C.  P.  52;  I 
Chitty  Contr.  (11th  Am.  ed.)  544,  and  cases  in  note  (r);]  a  stamp  may  be 
necessary,  though  the  consideration  need  not  appear  on  the  face  of  the  agree- 
ment. Whitfield  V.  Moojen,  1  F.  &  F.  290;  Glover  i>.  Halkett,  2  H.  &  N. 
487.  The  statute  of  frauds  does  not  apply  unless  there  were  originally  some 
credit  given  by  the  plaintiif  to  the  third  person;  Hargreaves  u.  Parsons,  13 
M.  &  W'.  561;  or  there  were  some  liability  on  the  part  of  the  third  person  to 
the  plaintiff;  Eastwood  v.  Kenyon,  11  Ad.  &  E.  438;  Macrory  v.  Scott,  5  Ex. 
907;  Batson  v.  King,  4  H.  &  N.  739;  [Mountstephen  v.  Lakeman,  L.  R.  5  Q. 
B.  613;  Hodges  v.  Hall,  29  Vt.  209;  Walkers.  Norton,  29  Vt.  226;  1  Chitty 
Contr.  (11th  Am.  ed.)  749-754,  and  notes,  759 and  note  (u);  Flemm  u.  Whit- 
more,  23  Miss.  430;  Colt  v.  Root,  17  Mass.  229;  Alger  v.  Scoville,  1  Gray, 
391;  Barker  u.  Bucklin,  2  Denio,  45;  Hardesty  v.  Jones,  10  Gill  &  J.  404; 
Pratt  V.  Humphrey,  22  Conn.  307;  Fiske  v.  McGregor,  34  N.  H.  418;]  it  is 
a  question  for  the  jury  to  whom  the  credit  is  given;  Simpson  v.  Penton,  2 
Cr.  &  M.  430;  [1  Chitty  Contr.  (11th  Am.  ed.)  750,  note  (gr);]  it  applies, 
however,  if  the  defendant's  engagement  were  collateral,  and  the  slightest 
credit  was  given  to,  or  any  liability  was  to  exist  on  the  part  of  such  third  per- 
son as  between  him  and  the  plaintiff.  See  the  cases,  [1  Chitty  Contr. 
(11th  Am.  ed.)  750;]  Green  v.  Cresswell,  10  Ad.  &  E.  453;  Gull  u.  Lind- 
say, 4  Ex.  45;  Thomas  v.  Thomas,  2  Q.  B.  851. 
A  promise  founded  on  a  new  consideration  to  pay  the  debt  of  a  third  person  is 
not  within  the  statute,  where  the  effect  of  the  new  contract  is  to  extinguish 
the  old  debt  and  discharge  the  liability  of  the  third  person.  lb. ;  Lane  v. 
Brughart,  1  Q.  B.  933;  Goodman  u.  Chase,  1  B.  &  Aid.  297;  Bird  «.  Gam- 
mon, 5  Scott,  213;  3  Bing.  N.  C.  883;  [1  Chitty  Contr.  (11th  Am.  ed.)  757  et 
seq.;  Alger  v.  Scoville,  1  Gray,  391;  Wood  v.  Corcoran,  1  Allen,  405; 
Walker  v.  Pefhniman,  8  Gray,  233;  Langdon  v.  Hughes,  107  Mass.  274,  275; 
Shaw  C.  J.  in  Curtis  v.  Brown,  5  Cush.  492;  Butcher  v.  Stewart,  11  M.  & 
W.  857;  Watson  w.  Jacobs,  29  Vt.  169;  Bason  v.  Hughart,  2  Texas,  477; 
Stanley  n.  Hendricks,  13  Ired.  86;  Decker  v.  Shaffer,  3  In<l.  187;  Furbish  v. 
Goodnow,  98  Mass.  296;  2  Chitty  Contr.  (Uth  Am.  ed.)  1381.]  A  guaranty 
to  or  for  a  firm  ceases  upon  a  change  of  firm,  except  the  intention  appear  to 
be  otherwise.  Mercantile  Law  Amendment  Act,  supra,  s.  4.  [See  Backhouse 
V.  Hall,  34  L.  J.  Q.  B.  141.] 
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1.    On  a  Guaranty  for  the  Price  of  Goods  to  he  supplied  to  a  Third 

Person. 

For  that  in  consideration  that  the  plaintiff,  would  (r)  [add  "  from  time  to 
time"  if  in  the  memorandum  («)]  sell  and  deliver  ["porter,"  let  this  correspond 
with  the  guaranty  ;  say  "  goods,"  if  no  particular  description  of  goods  be  men- 
tioned, or  "  goods  in  the  way  of  the  plaintiff's  business  of  a ,"  if  the  mem- 
orandum be  so  confined^  to  one  A.  J.  on  credit  {t)  ["  until  the  plaintiff  should 
receive  notice  to  the  contrary  from  the  defendant,"  insert  this  or  any  other  par- 
ticular stipulation  which  may  be  contained  in  the  memorandum^,  the  defendant 
guarantied  and  promised  the  plaintiff  to  be  answerable  to  him  for  the  due  pay- 
ment of  the  prices  of  the  said  ["porter,"  "to  the  extent  of  £100,"  if  in  the 

memorandum']  ;  and  the  plaintiff  did  afterwards  [add  "  and  before  the day 

of ,  A.  D. ,''  if  it  were  a  continuing  guaranty  and  acted  upon  accord- 
ingly] sell  and  deliver  to  the  said  A.  J.  on  credit  [or  "  such  credit  as  aforesaid," 
if  a  particular  credit  were  fixed  by  the  guaranty],  certain  ["  porter  "  or  "goods," 

see  supra],  the  prices  whereof  amounted  to  £ ,  which  the  said  A.  J.  had 

occasion  for  and  required  of  the  plaintiff,  and  that  although  [here  aver  per- 
formance of  conditions  precedent,  as  ante,  39,  between  the  **],  yet  the  said  A. 
J.  hath  not  (u)  nor  hath  the  defendant  paid  the  same.  [Add  account  stated,  as 
ante,  35.] 

[On  a  guaranty  for  the  due  fulfilment  of  a  charter-party.  Rein  v.  Lane, 
L.  R.  2  Q.  B.  144. 

On  a  continuing  guaranty  for  the  running  balance  of  an  account.  Brad- 
bury V.  Morgan,  1  H.  &  C.  249.] 

(r)  If  the  written  memorandum  contains  (t)  If  any  particular   or   fixed   credit  be 

a  guaranty  partly  good  under  the  statute  specified    in    the   guaranty,    this   allegation 

of  frauds  and  partly  bad   (see  an  instance,  must  be  conformable  thereto.     It  is  generally 

Wood   0.  Benson,  2   Cr.  &  J.  94,  observed  better  to  set  out  the  guaranty  in  its  own 

upon  by  Patteson  J. ;  Williams  v.  Burgess,  terms  (see  Moi  rison  v.  Trenchard,  4  M.  &  G. 

19  Ad.  &  E.  501),  and  the  bad  part  be  capo-  709) ;  because,  though  the  legal  effect,  if  cor- 

Ue  of  separation  from  the  good,  take  care  to  rectly  stated,  would  suffice,  yet  the  judge 

omit   the   insufficient   part   (see   Com.  Dig.  might  probably  reserve  the  question  of  rari- 

Action,   Assumpsit,   B.   13);    otherwise,  if  ance  at  the  trial,  which  would  occasion  in- 

the  promise   be  laid  as  an  entire  one,  tlie  creased  delay  and  expense.    See  an  instance, 

failure  of  part  of  the  consideration  will  afford  Johnston  v.  Nicholls,  1   C.   B.   251.    If  the 

a  defence.     Thomas  v.  Williams,  10  B.  &  C.  guaranty  was  subject  to  any  exception   or 

664;  Mechelen  u.  Wallace,  7  Ad.  &  E.  49 ;  condition,  it  should  be  so  dfescribed.     The 

Head  v.  Baldrey,  6  Ad.  &  E.  459  ;  Thomas  performance  of  conditions  precedentcontaiued 

K.  Thomas,  2  Q.  B.  851.     See  posi,  "  Obser-  in  the  guaranty  may  be  averred  generally, 

vations  on  the  Plea  of  Non  Assumpsit.''  C.  L.  P.  Act,  1852,  s.   57  ;  ante,  .39  between 

(s)  Take   care  to   ascertain   whether,   in  the  **.     Where  a  declaration  set  forth  the 

reference  to   the  cases  on  this  subject,  the  circumstances  under  which  a  guaranty  was 

guaranty   can   be    considered    a    continuing  given,  and  which  explained  that  it  was  given 

guaranty  for  goods  to  be  from  time  to  time  in  consideration  of  a  future  supply  of  goods, 

supplied,  or  for  one  transaction  only.    See  and  then  set  forth  the  guaranty  in  words, 

cases,  [1  Chitty  Contr.  (llth  Am.  ed.)  769,  and  the   defendant   demurred,  it  was   held 

et  seq.  and  notes  ;]  Martin  v.  Wright,  6  Q.  B.  that    the    statement    of   the   circumstances 

917 ;  Mayer  v.  Isaac,  6  M.  &  W.  605  ;  John-  might  be  looked  at  to  explain  the  writing, 

son  V.  Nicholls,  1  C.  B.  251 ;  Solvency  Mut-  Bainbridge  v.  Wade,  16  Q.  B.  89. 

ual   Guarantee   Society  t;.  York,  27  L.  J.  [u]  Request  to  and  non-payment  by  the 

Ex.  487 ;  Hitchcock  v.  Humfrey,  5  M.  &  G.  principal,  and  notice  thereof  to  the  defend- 

559.     See  Broom  v.  Batchelor,  1   H.  &  N.  ant,  appear  not  to  be  necessary  averments. 

255;  where  the  judges  differed  as  to  whether  1    Sid.    178;  2   Roll.   733,   1.   15;  Little   ;;. 

a  guaranty  was  for  past  or  future  advances.  Hewitt,  11  Price,  494  ;  White  v.  Woodward, 

[What  is  a  continuing  guaranty.     Wood  v.  5C.  B.  810;  17  L.  J.  C.  P.  209.     [1  Chitty 

Priestner,  L.  R.  2  Ex.  66,  282.]  Contr.  (llth  Am.  ed.)  742,  note  (Jl).] 
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2.    On  a  Guaranty  for  the  Fidelity  of  a  Clerk  or  Servant. 

For  that  in  consideration  that  the  plaintiff  would  employ  A.  B.  (or  allow 

A.  B.  to  continue  in  his  the  plaintiff's  employ)  as  "clerk"  (x)  to  the  plaintiff 

["in  his  business  of "],  to  collect  and  receive  moneys  for  and  on  account 

of  the  plaintiff,  (y)  the  defendant  promised  the  plaintiff  to  be  answerable  to 
him  ["  to  the  extent  of  £ "]  for  the  said  A.  B.'s  paying  over  to  the  plain- 
tiff all  moneys  which  the  said  A.  B.  should  so  receive  in  the  course  of  such  em- 
ployment ["  during  the  space  of  one  year  then  next  following,"  if  the  guar- 
anty was  so  limited,  (z)  And  the  plaintiff  employed  the  said  A.  B.  as  such 
"  clerk  "  in  the  capacity  and  on  the  terms  aforesaid,  and  the  said  A.  B.,  whilst 
he  was  in  the  plaintiff's  employ  as  such  "  clerk"  ["and  during  the  said  period 

of  one  year "]  received  for  and  on  account  of  the  plaintiff  £ ,  which  he 

has  never  paid  over  to  the  plaintiff,  although  all  events  have  happened  and 
conditions  precedent  have  been  performed  and  all  periods  of  time  have  elapsed 
for  his  so  doing,  and  to  entitle  the  plaintiff  to  maintain  this  action.  Yet  the 
defendant  has  not  paid  the  same  to  the  plaintiff.  And  the  plaintiff  claims 
£ ." 

3.  On  a  Gruaranty  in  Consideration  that  the  Plaintiff  would  let  a 
Souse  to  a  Third  Person,  the  Defendant  would  be  answerable  for  the 
Rent,  (a) 

For  that  in  consideration  that  the  plaintiff  would  let  to  one  T.  S.  a  mes- 
suage and  premises,  No. [4"'^-]>  '■''  hold  the  same  as  tenant  thereof  to 

the  plaintiff  from  Michaelmas  Day,  A.  D. ,  at  the  yearly  rent  of  £ , 

payable  quarterly  on  the  .usual  quarter  days,  commencing  on  the day  of 

,  A.  D. ,  the  defendant  promised  the  plaintiff  that  if  the  said  T.  S. 

should  not  pay  the  said  rent,  he  the  defendant  would  pay  the  same  to  the 
plaintiff;  and  the  plaintiff  let  the  said  tenements  to  the  said  T.  S.,  who  held 

the  same  as  tenant  to  the  plaintiff  on  the  terms  aforesaid,  until  the day 

of  -■ ,  A.  D. ,  when  £ for quarters  of  the  rent  aforesaid  be- 
came due  from  the  said  T.  S.  to  the  plaintiff;  and  although  [here  aver  per- 
formance of  conditions  precedent,  as  ante,  39,  between  the  **],  yet  the  said 

T.  S.  has  not,  nor  has  the  defendant,  paid  the  said  £ to  the  plaintiff, 

and  the  same  is  in  arrear  and  unpaid.  [^Add  account  stated,  as  ante,  35, 
Form  2.] 

(a:)  The  nature  of  the  service  should  be  wald,  3  El.  &  Bl.  653 ;  Eastern  Union  Ey. 

described  as  " clerk,"  "agent,"   "traveller,"  Co.  w.  Cochrane,  9  Ex.  197  ;  Holland  ». Lea, 

"salesman,"  &c.   See  Lyall  v.  Higgins,  4   Q.  9  Ex.  430;  Pattison  v.  Belford  Union,  1  H. 

B.  528  ;  Norton  v.  Powell,  4  M.   &  G.  42  ;  &  N.  523;  [Grocer's  Bank  v.  Kingman,  16 
'  Stewart   v.   McKean,    10  Ex.  675-689.     A  Gray,  473,   475   et  seq.;   Owen   v.  Homan, 

change  in  the  nature  or   terms  of  the  em-  3  Mac.  &  G.  400,  cases  in  note  (1).]    As  to  a 
ployinent,  or  the  amount  of  salary  paid  to  change  in  the  plaintiff's  firm,  swpro,  Observa- 
the  principal,  may  discharge  the  defendant,  tion.  . 
Anderson  v.  Thornton,  3  Q.  B.  271  ;  Pybus         (y)  See  ante,  139,  note  (a;). 
V.  Gibb,  6  El.  &  Bl.  902 ;  North  "Western  Ey.         \z)  See  Bamford  v.  lies,  3  Ex.  380 ;  Kit- 
Co.  V.  "Whinray,  10  Ex.  77;  per  Parke  B.  son  v.  Julian,  4  El.  &  Bl.  854;  Mayor  of 
Stewart  v.  McKean,  uU  supra.   See  the  cases  Berwick  a.  Oswald,  5  H.  L.  Cas.  586,  supra. 
collected  [1   Chittv  Contr.  (Uth  Am.  ed.)        [a)  See  another  form,  Cabellero  !;.  Slater, 
765,  note  (o),  766  ;]'andpos«, "  I*leas,"  "  Guar-  14  C.  B.  300 ;  23  L.  J.  C.  P.  67. 
an  ties;"  and  see  Mayor  of  Berwick  v.  Os- 
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4.  On  a  Promise  to  give  a  Bill  for  or  pay  a  Debt  in  Consideration  that 

Plaintiff  would  discharge  his  Debtor  out  of  Custody. 

See  forms  and  law,  Butcher  v.  Steuart,  1  D.  &  L.  308;  11  M.  «&  W. 
857 ;  Brown  v.  Dean,  5  B.  &  Ad.  848  ;  Smith  v.  Monteith,  13  M.  &  W.  427 ; 
Atkinson  v.  Bayntun,  1  Scott,  404 ;  Hasleham  v.  Young,  5  Q.  B.  833 ;  Lane 
V.  Burghart,  3  M.  &  G.  597 ;  Goodman  v.  Chase,  1  B.  &  Aid.  297 ;  Bird  v. 
Gammon,  5  Scott,  210,  213 ;  3  Bing.  N.  C.  883. 

5.  By  a  Landlord  on  a  Promise  to  pay  him  Arrears  of  Bent  due  from 
a  Third  Person  and  the  Costs  of  a  Distress,  in  Consideration  that  he 
would  withdraw  the  Distress,  (li) 

For  that  the  plaintiff  had  lawfully  distrained  the  goods  [chattels  and  grow- 
ing crops]  of  one  R.  C,  then  being  upon  certain  premises,  for  £ arrears 

of  rent  due  from  the  said  R.  C.  to  the  plaintiff,  in  respect  of  the  said  premises, 
and  in  consideration  that  the  plaintiff  would  withdraw  (c)  the  said  distress, 
the  defendant  promised  the  plaintiff  that  he  the  defendant  would  pay  him  the 
plaintiff  the  said  arrears  of  rent  as  well  as  the  costs  of  the  said  distress,  amount- 
ing together  to  the  sum  of  £ in  one  month  from  the day  of , 

A.  D. ,  in  case  the  said  R.  C.  should  then  make  default  in  paying  the  same 

\_according  to  the  terms  of  the  defendant's  contract^.  And  the  plaintiff  says 
that  he  withdrew  the  distress,  and  delivered  up  possession  of  the  said  goods, 
and  although  [S^c.  ;  here  aver  performance  of  conditions  precedent  as  ante,  39, 
between  the  **],  yet  neither  the  said  R.  C.  nor  the  defendant  has  paid  the 
plaintiff  the  said  arrears  of  rent  or  the  costs  aforesaid.  \_Add  account  stated,  as 
ante,  35,  Form  2.] 

6.  Upon  a  Guaranty  to  Bankers  that  a  Third  Person  should  pay  his 
Account  with  them  if  they  would  open  an  Account  with  him.  (cZ) 

For  that  the  plaintiffs  carried  on  the  business  of  bankers  in  copartnership, 
and  in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendant,  would 
open  an  account  with  and  honor  the  checks  of  one  H.  B.  on  a  certain  account, 
to  be  called  the  "  mill  account,"  to  be  therefore  opened  by  him  the  said  H.  B. 
with  the  plaintiffs  as  such  bankers,  the  defendant  promised  the  plaintiffs  to  be 
responsible  to  them  for  any  balance  which  might  thereafter  be  or  become  due 

(h)  This  enffa<reraent,  as  it  relates  to  rent  (c)  If  the  promise  were  in  consideration 
actually  due  and  is  founded  on  the  with-  that  plaintiff  would  forbear  to  distrain,  see 
drawal  of  a  distress  or  fund  in  plaintiflf's  Thomas  v.  Williams,  10  B.  &,  C.  664. 
hands,  throufrh  the  medium  of  which  he  (d)  Howell  v.  Jones,  1  Cr.,  M.  &  R.  97  ; 
might  have  paid  himself  is  not,  according  to  Davidson  v.  M'Gregor,  S  M.  &  W.  755, 
the  case  of  Thomas  v.  Williams,  10  B.  &  C.  where  the  liahility  was  limited  by  deed  to  a 
664,  within  the  stiifute  of  frauds  ;  but  that  certain  amount.  See  another  similar  form, 
case  seems  qualified  by  the  case  of  Green  v.  where  the  guaranty  was  to  secure  past  as 
Cresswell,  10  Ad.  &  E.  453 ;  and  see  Har-  well  as  future  advances,  Chapman  i;.  Sutton, 
greaves  v.  Parsons,  13  M.  &  W.  561  ;  and  see  2  C.  B.  634  ;  3  1).  &  L.  646,  S.  C. ;  and  see 
Obs.  o)7te,  136, 137.  See  a  foiTO,  138.  In  con-  another  form  in  Boyd  «.  Moyle,  2  C.  B. 
sideration  that  plaintiff  would  withdraw  a  644.  As  to  whether  a  clause  in  such  a  con- 
distress  made  on  the  goods  of  a  bankrupt  tract  as  to  the  amount  of  advances  to  be 
defendant,  his  assignee  promised  that  plain-  made  operates  as  a  condition  to  the  defend- 
tiflf  should  be  paid  the  amount  distrained  for  ant's  liability,  or  merely  a  limit  to  such  lia- 
out  of  the  produce  of  the  sale  of  goods  dis-  bility,  see  Gordon  v.  Kae,  8  El.  &  Bl.  1065. 
trained  on.    Stephens  v.  Pell,  4  Tyr.  6.  » 
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from  the  said  H.  B.  to  the  plaintiffs  as  such  bankers  upon  such  account  and  in 
respect  of  such  checks  [«e<  out  the  guaranty  in  its  precise  terms  or  according  to 
its  legal  effect^ ;  and  the  plaintiffs  say  that  they  opened  an  account  with  the 
said  H.  B.  [on  the  said  mill  account],  and  honored  his  checks  on  the  said  mill 
account,  and  paid  and  advanced  money  on  account  of  the  said  checks,  and 
otherwise  on  the  said  account,  and  that  the  said  H.  B.  became  and  was  in- 
debted to  the  said  plaintiffs  in  the  sum  of  £ upon  the  balance  of  the  said 

account  so  opened  and  the  said  checks  so  honored  and  advances  so  made  as 
aforesaid;  and  although  [_aver  performance  of  conditions  precedent,  as  ante, 
39,  between  the  **],  yet  the  said  H.  B.  has  not  nor  has  defendant  paid  to  the 
plaintiff  the  said  sum  of  money  last  mentioned,  but  the  same  is  still  due  and 
unpaid  to  the  plaintiffs.    [^Add  account  stated,  8fc.  ante,  35,  Form  2.] 

7.  On  a  Promise  to  pay  a  larger  Sum  than  the  Debt,  in  Consideration 
of  Plaintiff's  forbearing  to  execute  a  Pi.  Pa.  against  a  Third  Per- 
son. 

Smith  V.  Algar,  1  B.  &  Ad.  603 ;  and  see  the  cases  referred  to,  Form  i, 
ante,  140. 

8.  On  Defendant's  Promise  to  pay  the  Debt  of  a  Third  Person  in  <7om- 

sideration  that  Plaintiff  would  not  sue  him.  (e) 

For  that  one  E.  F.  was  indebted  to  the  plaintiff  in  £ (/),  and  in  con- 
sideration that  the  plaintiff  would  forbear  to  sue,  and  would  give  time  to  the 

said  E.  F.  for  the  payment  of  the  said  sum  until  the day  of then  next 

[as  the  case  may  JeJ,  the  defendant  promised  the  plaintiff  to  be  answerable  to 
him  for  the  payment  of  the  said  sum  by  the  said  E.  F.,  and  to  pay  him  the 

same  on  the  said day  of then  next,  in  case  the  said  E.  F.  should 

make  default  in  paying  the  same ;  {g)  and  the  plaintiff  did  forbear  and  give 

time  to  the  said  E.  F.  for  the  payment  of  the  said  sum  until  the  said day 

of ,  A.  D. ,  but  that  the  said  E.  F.  hath  not  as  yet  paid  the  said  sum 

of  money,  or  any  part  thereof,  to  the  plaintiff;  and  although  [here  aver  per- 
formance of  conditions  precedent,  as  ante,  39,  between  the  **],  yet  the  defend- 
ant hath  not  paid  to  the  plaintiff  the  said  sum  of  £ ,  but  the  same  is  stiQ 

due  and  unpaid  to  the  plaintiff.     [Add  account  stated,  as  ante,  35,  Form  2.j 

(e)  The  forbearing  to  press  for  immediate  see  Jones  v.  Ashburcham,  4  East,  455 ;  Mar- 
payment,  means  givius;  the  debtor  reason-  shall  v.  Birkenhart,  1  N.  B.  172 ;  Com.  Dig. 
able  time,  and  a  promise  to  give  reasonable  Act.  on  Case,  Assumpsit,  F.  8,  H.  3 ;  Hob. 
time  for  payment  of  a  debt  is  a  good  consid-  18. 

eration  for  a  contract.     Oldershaw  v.  King,  (g)  If  there  be   any  condition   precedent 

2  H.  &  N.  517.     As  to  the  law,  &c.  see  Obs.  before  plaintiff  was  to  be  paid  the  money  on 

ante,  131,  137.     The  form,  No.  1,  ante,  131,  the  guaranty,  such  as  sending  a  letter  to  in- 

may  readily  be  adapted  to  a  declaration  on  a  form  defendant  of  the  default  of  the  third 

promise  to  pay  the  debt  of  another  in  con-  person,  or  a  notice  to  pay,  or  a  demand  in 

sideration  of  forbearing  a  pending  suit,  tak-  writing,  it  should  be  averred,  or  there  will 

ing  care  to  aver  the  default  of  the  third  party,  be  a  fatal  omission.     Higgins  v.  Dixon,  3  D. 

&c.     See  next  form,  apd  see  Bolt  v.  Cozens,  &  L.  124;  Batson  ».  Spearman,  9  Ad.  &  E. 

18C.  B.  673;  ante,  132,  note  (rf).  298.     A  promise,  "  in  consideration  of  plain- 

{f)  Not  necessary  to  state  subject-matter  tiff /laum^  a^€«(/ to  stay  proceedings  against 

of  debt.     Barrett  v.  Trussell,  4  Taunt.  117.  B.  I  hereby  undertake  to  pay,  &c."  held  an 

Better  not.    Peake,  117.    Amount  not  ma-  executory  contract.    Tanner  w.  Moore,  9  Q. 

terial.    Bray  «.  Freeman,.  8  Taunt.  197;  and  B.  1. 
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[8  a.  Form  prescribed  hythe  Massachusetts  Practice  Act,  on  a  Promise 
to  pay  the  Belt  of  Another. 

And  the  plaintiiF   says  that   one   E.  F.  owed    him  the    sum  of for 

,  and  the  plaintiff  was  about  to  sue  the  said  E.  F.  to  recover  the  same ; 

and  in  consideration  that  the  plaintiff  would  forbear  to  sue  said  E.  F.,  the 
defendant  made  an  agreement  to  pay  the  same  to  the  plaintiff,  a  copy  whereof 
is  hereto  annexed ;  and  the  plaintiff  did  forbear  to  sue  the  said  E.  F.,  and  the 
defendant  owes  him  that  sum.'] 

9.  By  ITusband  and  Wife,  on  Promise  by  Defendant  as  Bail  for  a  Third 
Person,  in  Consideration  that  Plaintiff  would  not  sue  out  Execution 
against  the  Debtor  to  render  him  on  a  certain  Day  or  pay  the  Debt. 

Nurse  v.  Wills,  4  B.  &  Ad.  739  ;  1  Ad.  &  E.  65  ;  post,  149,  in  note. 

10.  On  a  Promise  to  pay  Debt  and  Costs  in  Consideration  that  Plain- 
tiff would  suspend  Proceedings  on  a  Cognovit  against  a  Third  Per- 
son, (h) 

For  that  one  C.  V.  was  indebted  to  the  plaintiff  in  £ ,  for  the  recovery 

of  which  the  plaintiff  had  commenced  an  action  against  the  said  C.  V.  in  the 
court  of  Q.  B.  at  Westminster,  and  in  which  action  the  said  C.  V.  had  signed 
and  given  to  the  plaintiff  a  cognovit  for  the  payment  of  the  said  debt,  together 

with  £ for  the  costs  of  the  action,  at  certain  times  therein  mentioned,  and 

now  elapsed ;  and  the  said  C.  V.  having  made  default  in  payment  of  the  whole 
of  the  sum  at  the  times  specified  in  the  said  cognovit,  the  plaintiff  was  about 
to  take  proceedings  on  the  said  cognovit,  and  thereupon,  in  consideration  that 
the  plaintiff  would  consent  to  suspend  proceedings  against  the  said  C.  V.  on 
the  said  cognovit  until  [4"^],  he  the  defendant  promised  the  plaintiff  to  be 

answerable  to  the  plaintiff  for  the  payment  to  him  of  the  sum  of  £ on 

account  of  the  said  debt,  on  the day  of then  next ;  and  the  plaintiff 

did  suspend  all  further  proceedings  against  the  said  C.  V.  on  the  said  cognovit 
until  [4"fi-]  ;  and  although  [^aver  performance  of  conditiotis  precedent,  as  ante, 
39,  between  the  **],  yet  the  said  C.  V.  hath  not  paid  the  plaintiff  the  said'  sum 

of  £ ,  nor  hath  the  defendant  paid  the  same.   \^Add  account  stated,  as  ante, 

35,  Form  2.] 

11.  On  a  Promise  to  pay  the  Debt  of  Another,  in  Consideration  that 
Plaintiff  would  give  up  a  Lien  on  Goods  which  he  held  as  a 
Security,  (i) 

For  that  one  E.  F.  deposited  with  the  plaintiff  certain  goods,  that  is  to  say, 
["  deeds,"]  to  be  held  by  the  plaintiff  as  a  security  for  the  repayment  to  him 

(A)  See   Payne  v.  Wilson,  7  B.  &  C.  423 ;  (i)  As  to  the  mode  of  pleading;  a  lien,  see 

Bead  v.  Nash,  1  Wils.  305  ;   Bird  v.  Gam-  the  notes  and  forms  of  pleas  of  "  Lien,"  post. 

mon,  3  Bing.  N.  C.  889  ;  Twight  v.  Prescott,  See  form,  Clancy  v.  Piggott,  2  Ad.  &  E.  473. 

2  Dowl.  N.  S.  4.    A  promise  by  a  defendant  As  to  the  effect  of  the  statute  of  frauds  on 

to  pay  the  costs  of  the  plaintiff's  attorney,  in  this  contract,  see  lb. ;  Fitzgerald  v.  Pre.esler, 

consideration  of  the  suit  being   finished,  is  .5  Jur.  N.  S.  598,  C.  P. ;  [7  C.  B.  N.  S.  374, 

within  the  statute   of  frauds.      Tomlinson  392;    1    Chitty  Contr.  (11th  Am.  ed.)  750, 

V.  Gell,  6  Ad.  &  E.  564  ;  and  see  Green  c.  note  {g),  and  cases  cited.]   Such  a  promise  in 

Cresswell,  10  Ad.  &  E.  453.  within  the  statute  of  frauds,  unless  by  the 
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by  the  said  E.  F.  of  £ ,  then  advanced  by  the  plaintiff  to  the  said  E.  F., 

and  the  plaintiff  had  a  lien  on  the  said  goods  for  the  said  sum  of  £ ,  (i) 

and  thereupon,  in  consideration  that  the  plaintiff  would  relinquish  the  pos- 
session of  the  said  goods  to ,  and  give  up  his  said  lien  thereon,  the  defend- 
ant promised  the  plaintiff  to  be  answerable  to  him  for  the  payment  of  the  said 

sum  of  £ on  or  before  the day  of ,  a.  d. ,  and  the  plaintiff 

accordingly  relinquished  and  gave  up  the  possession  of  his  lien  on  the  said 
goods,  and  that  all  conditions  have  been  performed  and  all  events  have  hap- 
pened and  periods  of  time  have  elapsed  to  entitle  the  plaintiff  to  maintain  this 
action  ;  yet  the  said  sum  of  £— — •  has  not  been  paid  to  the  plaintiff  by  the 
said  E.  F.  or  by  the  defendant,  and  is  still  unpaid.  And  the  plaintiff  claims 
£ . 

12.  Bi/  a  Receiver  in  Chancery  upon  a  Promise  to  pay  him  a  Debt 
due  to  the  Estate  from  a  Third  Person,  in  Qeonsideration  of  For- 
bearance. 

Willatts  V.  Kennedy,  8  Bing.  3. 

13.  On  a  Guaranty  to  make  up  any  Deficiency  arising  upon  the  Sale 
of  Mortgaged  Property,  if  it  failed  to  realize  the  Sum  advanced, 
with  Costs  and  Expenses. 

Moor  V.  .Roberts,  3  C.  B.  N.  S.  830. 

14.  On  a  Bond  guarantying  Payment  of  Interest  on  a  Debt,  and  Pre- 
miums on  a  Policy  securing  the  same,  and  Costs  and  Expenses  aris- 
ing therefrom. 

Wodehouse  v.  Farebrother,  5  El.  &  Bl.  277.    See  "  Bonds,"  ante,  87. 


HEIRS   AND  DEVISEES. 

1.  Against  an  Heir  on  the  Bond  of  his  Ancestor. 

A.  B.,  by his  attorney,  sues  C.  D.,  heir  (k)  of  E.  F.,  deceased.     For 

that  the  said  E.  F.  by  his  bond  acknowledged  himself  and  his  heirs  (I)  to  be 

bound  to  the  plaintiff  in  the  sum  of  £ ,  to  be  paid  to  the  plaintiff  by  the 

said  E.  F.  or  his  heirs,  (m)  but  the  said  E.  F.  in  his  lifetime  did  not  pay  nor 
hath  the  defendant  paid  the  same.     And  the  plaintiff  claims  £ . 

terms   of  the  contract  the  liability  of  the  be  so  described.    lb.;    Cro.   Cav.   151.    It 

original    defendant  was   to   be   discharged,  need  not  be  averred  that  the  defendant  had 

See  Obs.  ante,  137  ;  Thomas  v.  Williams,  10  assets  by  descent.     Dyer,  344  b. 

B.  &  C.  664.     See  form  of  declaration  on  a  (/)  It   must  be  shown  that  the  heir  was 

promise,  in  eonsidei'ation  that  plaintiff  would  expressly  bound.    2   Saund.   134,  note   (1), 

relea.se  a  ship  detained  by  him  on  a  claim  136;  Com.  Dig.  Pleader,  2  E.  2;  otherwise 

for  damages.     Longridge  v.  Dorville,  5  B.  &  the  heir  is  not  liable  at  law  upon  specialty 

Aid.  .517.  debts  of  his   ancestor;    though   these   debts 

{k)  The   defendant  must  be  described  as  are  now  charged  in  equity  upon  the  land  of 

heir,  bnt  it  need  not  be  shown  how  he  be-  the  ancestor  after  his  decease  by  3  &  4  W.  4, 

came  so  ;  whether  as  son,  grandson,  cousin,  c.  104 ;  specialty  debts  by  which  the  heir  is 

&c.      2    Saund.    7,   note    (4) ;    Com.    Dig.  expressly  bound  taking  priority. 

Pleader,   2   E.   2 ;   Vin.  Abr.   Heir,   K.   2 ;  (m)  See  the  forms  and  Observations,  ante, 

Denham  v.   Stephenson,  1    Salk.  1355.    If  87,    "  Bonds,"    as   to  when    the   condition 

the  defendant  be  heir  of  an  heir,  he  should  should  be  set  out  and  breaches  assigned. 
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2.    On  a  Covenant  against  an  Heir  and  Devisee,  (n) 

Venue.']     A.  B.,  by his  attorney,  sues  C.  D.,  heir  of  G.  H.  deceased, 

[and  if  the  fact,  "  which  said  G.  H.  in  his  lifetime  was  heir  of  X.  Y.  {the 
obligor)  (o)],  and  E.  F.,  devisee  of  the  said  G.  H.  of  divers  lands  and  tene- 
ments, which  were  of  the  said  G.  H.  deceased,  at  the  time  of  his  death,  by 
his  last  will  and  testament."  For  that  the  said  G.  H.  by  deed  dated  [^c],  for 
himself,  his  heirs,  (p)  executors,  and  administrators,  covenanted  [i§"c.],  with  the 
plaintiff,  that  he  the  said  G.  H.,  his  heirs  [SfC. ;  set  out  the  covenant  as  usual], 

would  pay  to  the  plaintiiF  the  sum  of  £ ,  together  with  interest  for  the 

same  from  the  day  and  year  aforesaid,  at  the  rate  of  £5  per  centum  per  annum, 

on  the  day  of ,  a.  d. ,  which  elapsed  before  the  death  of  the 

said  G.  H.  (cf)     But  the  said  sum  of  £ ,  and  £ for  interest  thereon, 

are  still  unpaid.     And  the  plaintiff  claims  £ . 


HIRE. 

1.  Against  the  Hirer  of  Goods  for  the  Price  of  Hire  thereof. 

Oommencement  as  ante,  33.]     For  the  hire  of \as  the  case  may  he]  (r) 

by  the  plaintiff  let  to  hire  to  the  defendant,  and  for  \_add  account  slated  as 
ante,  34]. 

2.  Against  the  Hirer  of  Q-oods  for  Carelessness,  (s) 

For  that  in  consideration  that  the  plaintiff,  at  the  defendant's  request,  would 

(n)  At  common  law  there  was  no  remedy  ceased  debtor  in  cases  where  such  lands  shall, 

against  the  devisee  of  lands  upon  the  spe-  by  descent  or  otherwise  than  .by  devise,  be 

cialty  contracts  of  the  testator,  but  by  U  vested  in  the  heir  or  co-heirs  of  such  deceased 

Geo.  4  &  1  W.  4,  c.  47,  all  wills  and  testa-  person,  subject  to  an  executory  devise   over 

mentary  limitations,  dispositions,  or  appoint-  in  favor  of  a  person  or  persons  not  existinfr, 

ments,  made  of  or   concerning   any  lands,  or  not  ascertained.     The  former  stat.  3  &  4 

tenements,  or  hereditaments,  or   any  rent,  W.  &  M.  c.  14,  did  not  extend  to  actions  of 

profit,   term,   or   charge   out  of   the   same,  covenant.     Wilson  v.  Knubley,  7  East,  127. 

whereof  any  person  at  the  time  of  his  de-  See  the  excellent  note  on  this  subject,  and 

cease  shall  be  seized  in  fee  in  possession,  re-  the  pleadings  connected  therewith,  2  Saun- 

version,  or  remainder,  or  have  power  to  dis-  ders,  7 ;  and  Farley  v.  Briant,  3  Ad.  &  E. 

pose  of  by  will,  shall  be   taken   as   against  839,  cited  infnt ;  Hunting  v.  Sheldrake,  9  M. 

persons  with  whom  the  testator  shall   have  &  W.  256  ;  and  see  Morley  v.  Morley,  25  L. 

entered  into   any  bond,  covenant,  or  other  J.  Ch.  4;  Roddam  v.  Morley,  lb.  329;  26  L. 

specialty  binding  on  his  heirs,  to  bo  fraudu-  J.  Ch.  438.     Action  by  heir  on  a  lease,  post, 

lent   and  void.     By  s.  3,  every  creditor  by  "Leases." 

bond,   covenant,    or    other    specialty,   may  (o)  This  is  necessary  when  the  declaration 

maintain    any   action    of   debt   or  cooenant  seeks  to  charge  the  heir  of  the  heir  of  the 

against  the  heir  and  such  devisees,  or   the  obligor.     2  Saund.  7  ;  Cro.  Car.  151 ;  Viu. 

devisees  of  such  first  mentioned   devisees,  Abr.  tit.  Heir,  K.  2,  pi.  16. 

jointly ;  and  such  devisees  shall  be  liable  for  (p)  The  heir  is  not  liable,  unless  the  cove- 

a  false  plea  in  the  same  manner  as  the  heir  nantor  expressly  bound  his  heirs.    2  Saund. 

would  be,  or  for  not  confessing  the  lands  or  134,  note  (1),  136. 

tenements  descended.     By  s.  4,  if  there  is  no  (q)  It  was  decided  in  Farley  v.  Briant,  3 

heir-at-law,  actions  maybe  maintained  against  Ad.  &  E.  839,  upon  the  former  statute  of  3 

the  devisee  alone.     Hunting  v.  Sheldrake,  9  &  4  W.  &  M.  c.  14,  that  a  devisee  was  not 

M.  &  W.  256.     By  ss.  6  &  8,  the  heir  and  liable,  unless  the  debt  was  due   before  the 

devisee  are  each  made  answerable  (or  debts,  death  of  the  testator ;  and  semble,  the  same 

although  they  may  sell  the  estate  before  ac-  construction  would  be  put  on  11  Geo.  4  and 

tion  brought,  to  the  value  of  the  lands  sold.  1  W.  4,  c.  47. 

By  11  &  12  Vict.  c.  87,  the  provisions  in  the  ()■)  This  is  the  form  given  by  the  Com.  L. 

above   act  as  to   payment  of  debts   out   of  P.  Act,  1852,  sch.  B,  12. 

realty  are  extended  to  lands,  &c.  of  a  de-  (s)    See  other  forms  against  bailees  of 
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let  to  hire  and  deliver  to  him  ["  a  certain  horse,"  or  "  certain  goods  "],  to  be 
used  by  the  defendant  in  that  behalf  for  reward  to  the  plaintiff,  he,  the  defend- 
ant, promised  the  plaintiff  to  use  the  same  in  a  careful,  moderate,  and  reasona- 
ble manner,  whilst  he  had  the  same  on  hire  ;  and  the  plaintiff  says  that  he  let  to 
hire  and  delivered  to  the  defendant,  who  received  the  said  ["  horse  "  or  "  goods  "] 
op  the  terms  and  for  the  purpose  aforesaid,  yet  the  defendant  did  not  use  the 
said  ["  horse "  or  "  goods "]  in  a  careful,  moderate,  and  reasonable  manner, 
whilst  he  had  the  same  on  hire  as  aforesaid,  whereby  the  same  became  dam- 
aged and  deteriorated  in  value.     And  the  plaintiff  claiits  £ .     \_If  any 

hire  be  due,  add  an  indebitatus  count,  as  Form  1,  with  an  account  stated.  If 
the  defendant  has  converted  the  goods  or  refused  to  return  them,  a  count  for  the 
conversion  or  detention  may  be  added.~\ 

[2  a.  Immoderate  Driving. 

And  the  plaintiff  says  the  defendant  hired  of  him  a  horse  to  ride  from 

B to   C ,  and  from  thence  back  'to  C ,  in  a  proper  manner,  and 

the  defendant  drove  said  horse  so  immoderately  that  he  became  sick  and  lame, 
and  was  greatly  injured  in  value.] 

3.  Against  an  Omnibus  Proprietor  for  refusing  to  receive  on  Hire 
O'rhnihuses  built  for  him  by  the  Plaintiff,  to.  be  let  by  him  to  Defend- 
ant, and  for  returning  Others  before  the  Time  agreed  upon. 

For  that  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  finish  and  complete  three  omnibuses  for  the  defendant,  and  would  let 
such  omnibuses  to  hire  to  the  defendant  when  the  same  should  be  finished  and 
completed,  for  the  purpose  and  in  order  that  such  omnibuses  might  be  used  by 
the  defendant  in  performing  certain  journeys,  for  hire  and  reward  to  the  plain- 
tiff, the  defendant  promised  the  plaintiff  to  receive  such  omnibuses  on  hire 
when  finished  and  completed,  and  to  continue  to  keep  the  same  on  hire  as 
aforesaid,  until  the  expiration  of  one  month's  notice  to  be  given  by  the  defend- 
ant to  the  plaintiff  of  the  defendant's  intention  to  cease  and  discontinue  to  hire 
the  same  ;  and  the  plaintiff  says,  that  he  finished  and  completed  the  said  three 
omnibuses  for  the  purpose  and  upon  the  terms  aforesaid,  and  delivered  one  of 
them  to  the  defendant,  and  the  defendant  received  the  same,  to  be  by  him  kept 

fjoods  for  not  taking  cave  of  and  returning  whose  attendance  he  requires;  aliter,  if  he 

them.   Ante,  69.     A  bailee  of  goods  on  hire  himself  prescribes  for  the   horse ;   Dean  v. 

is   bound   to   use  only  an  ordinary  degree  Keate,  supra ;  if  the  hirer  of  a  horse  use  it 

of  care,  and  is  not  liable  for  loss  by  acci-  for  a  different  purpose  or  on  a  different  joui' 

dental  fire.     Jones  on  Bnilm.  86 ;  Cooper  v.  ney  than  that  for  which  it  was  let,  he  wfll  be 

Barton,  3  Camp.  5,  note ;  Longman  ».  Gal-  responsible  for  any  accident  that  may  occur 

lini,  Abbott  on  Ship.  10th  ed.  292,  note;  [1  to  it.     [Mayor   of  Columbus   v.  Howard,  6 

Chitty  Contr.  (11th  Am.  ed.),  679,  and  notes  Geo.  213;  Eotch  v.  Hawes,   12  Pick.   136; 

(i)  and  (i).]     The  hirer  of  a  horse  is  bound  Duncan  v.  Railroad  Co.  2  Kich.  613;  Har- 

to  discontinue  the   use  of  it  if  it  becomes  rington  v.  Snyder,  3  Barb.  380.     Generally, 

exhausted    and    refuse    its    food;    Bray  v.  in  a  bailment  of  this  kind,  the  burden  of 

Mayne,  Gow,  1 ;  evidence  that  a  horse  was  proof  is  on  the   bailor  to  show  negligence, 

returned  with  broken  knees,  is  not  sufficient  Story's  Bailments,  §  410  ;  Clark  v.  Spence, 

to  support  an  action  for  negligence.    Dean  10  Watts,  335 ;  Beekman  v.  Shouse,  5  Rawle, 

V.  Keate,  3  Camp.  5  ;  Cooper  v.  Barton,  lb.  179  ;  Foote  v.  Storrs,  2  Barb.  326  ;   Piatt  ;•. 

.5,  note.     [See  Logan  v.  Matthews,  6  Barr,  Hibbard,  7  Cowen,  500 ;  Schmidt  v.  Blood, 

417;   Harrington  v.   Snyder,  3   Barb.  380.]  9  Wend.  268 ;  Runyan  w.  Caldwell,  7  Humph. 

The  hirer  of  a  horse  is  not  responsible  for  134.] 
its  wrongful  treatment  by  >•  regular  farrier 

VOL.  II-  1" 
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Oil  hire  as  aforesaid,  and  the  plaintiff  was  always  ready  and  willing  to  deliver 
to  the  defendant  the  said  two  other  omnibuses  for  the  purpose  and  upon  the 
terms  aforesaid  [here  aver  performance  of  all  conditions  precedent,  as  ante,  39]  ; 
yet  the  defendant  refused  to  receive  the  said  two  other  omnibuses,  or  either  of 
them,  on  hire  as  aforesaid,  and  without  giving  the  plaintiff  any  notice  of  his, 
the  defendant's,  intention  to  cease  or  discontinue  to  hire  the  omnibuses  so  re- 
ceived by  him  as  aforesaid,  refused  any  longer  to  retain  the  same  on  hire,  and 
returned  the  same  to  the  plaintiff,  whereby  the  plaintiff  hath  lost  the  benefits, 
profits,  and  advantages  which  he  otherwise  would  have  derived  from  the  per- 
formance by  the  defendant  of  his  said  promise,  and  hath  uselessly  incurred  the 
expenses  of  building  the  said  omnibuses,  and  the  same  are  of  little  or  no  use 
or  value  to  the  plaintiff,  and  he  is  otherwise  injured.  [Add  a  count  for  the 
hire  if  any  be  due,  ante,  Form  1,  and  account  stated,  and  conclusion,  as  ante, 
35,  Form  2.] 

4.  For  employing  a  Vessel  let  to  Hire  in  an  illegal  Manner  contrary  to 
Contract  implied  by  Law,  whereby  the  Vessel  was  seized  and  detained. 
Bleaden  v.  Rapallo,  3  Scott  N.  R.  564;  3  M.  &  G-.  116. 


•    HOKSE  MEAT.  (0 

Commencement  as  ante,  33.]  For  horse  meat,  stabling,  care,  and  attendance 
by  the  plaintiff  provided  and  bestowed  in  feeding  and  keeping  horses  and  cat- 
tle for  the  defendant,  at  his  request,  and  for  [add  account  stated,  and  conclu- 
sion as  ante,  34,  Form  1]. 


HUSBAND   AND  WIFE.  («) 

Obs.  —  General  rights  and  liabilities.  —  A.husband  is  liable  to  be  sued  with  his  wife 
upon  all  the  contracts  of  his  irife  before  coverture;  but  he  cannot  be  sued 
alone,  even  on  an  express  promise  by  himself,  except  upon  some  new  consider- 
ntinn.  Her  death  destroys  his  liability,  unless  he  become  her  personal  repre- 
sentative; if  she  survive  him,  she  is  solely  liable  upon  her  contracts  before 
marriage. 

A  husband  is  also  entitled  to  sue  with  his  wife  upon  choxes  in  action  arising  out  of 
contracts  entered  into  by  her  dum  sola :  but  her  death  before  he  has  reduced 
them  into  possession  destroys  his  right  of  action,  and  they  can  only  be  en- 
forced by  Aer  personal  representative.  If  the  wife  survive  the  husband,  be- 
fore he  has  reduced  her  chose  in  action  into  possession,  she  is  entitled  to  it,  and 
his  personal  representative  has  no  claim. 

The  husband  is  entitled  to  the  benefit  of,  and  may  enforce  in  his  own  name,  all 
contracts  entered  into  by  his  wife  during  coverture ;  and  as  a  general  rule  all 
property  acquired  by  her  vests  in  her  husband;  see  Messenger  v.  Clarke  5 
Ex.  388 ;  Brooke  v.  Brooke,  25  Beav.  342 ;  Barrack  v.  McKuUock,  3  K.  & 
J.  110;  but  where  she  is  the  meritorious  cause  of  action,  as  where  the  claim 
arises  from  the  wife's  personal  skill  or  labor,  or  upon  a  bond,  bill,  or  note, 
made  payable  to  the  wife,  the  interest  of  the  husband  is  not  absolute,  but 
upon  his  death  survives  to  the  wife  unless  he  have  previously  reduced  the 
chose  in  action  into  possession. 

(()  See  ante,  46,  note  if ).  seq.    Remarks  of  Foster.!,  in  Button  i>.  Rice, 

(«)  [See  notes  upon  this  subject,  1  Cliitty     53  N.  H.  496,  502.] 
PI. ;  1  Chitty  Contr.  (11  th  Am.  ed.)  22.3  et 
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Obs.  a  married  woman  cannot  contract  so  as  to  iflake  herself  liable  at  law  (aliter  in 
equity,  as  to  her  separate  estate;  Vansittart  r.  Vansittart,  2  De  G.  &  J.  249); 
her  coverture  is  a  defence  to  her  if  sued  on  such  a  contract.  Post,  see  "  Cov- 
erture." [See  1  Chitty  PI.  465,  notes.]  A  husband  as  a  general  rule  is  not 
liable  upon  the  contracts  of  his  wife  entered  into  by  her  during  coverture,  un- 
less she  be  proved  by  the  plaintiff  to  be  his  agent  to  contract  for  him,  which 
is  a  question  for  the  jury  upon  all  the  facts  of  the  case  ;  Lane  v.  Ironmonger, 
13  M.  &  W.  368;  Freestone  v.  Butcher,  9  C.  &  P.  643  ;  Jewsbury  v.  New- 
bold,  26  L.  J.  Ex.  247;  such  agency  is  revoked  by  the  husband's  death,  but 
not  by  his  lunacy.     [1  Chitty  Contr.  (11th  Am.  ed.)  231  et  seq.  and  notes.] 

A  divorce,  declaring  the  marrian;e  void  ab  initio,  destroys  the  implied  agency  of 
the  wife  as  to  subsequent  contracts. 

During  cohabitation  there  is  a  strong  presumption  that'  the  husband  assents  to 
his  wife's  contracts,  with  reference  to  such  matters  as  are  usually  under  the 
control  of  a  wife,  as  the  supply  of  necessaries  for  his  household  or  other 
goods  which  he  permits  her  to  receive  at  his  house,  and  for  the  hiring  of  ser- 
vants, &c.  suitable  to  the  station  in  life,  which  the  husband  or  the  wife,  by 
his  permission,  assumes;  Ruddock  v.  Marsh,  1  H.  &  N.  601;  Jewsbury  v. 
Newbold,  26  L.  J.  Ex.  247;  Reid  v.  Teakle,  13  C.  B.  627;  [1  Chitty  Contr. 
(11th  Am.  ed.)  234  et  seq.  and  notes;  Eames  «.  Sweetser,  101  Mass.  78;] 
and  her  agency  is  presumed  during  cohabitation,  even  though  she  have  been 
guilty  of  adultery ;  but  such  presumption  may  be  rebutted,  as  by  proof  that 
the  husband  disapproved  of  and  repudiated  her  acts,  or  that  credit  was  given 
to  the  wife  and  not  to  the  husband ;  Jewsbury  v.  Newbold,  supra,  or  that  the 
husband  gave  express  notice  to  the  plaintiff  not  to  trust  his  wife.  [1  Chitty 
Contr.  (nth  Am.  ed.)  235-239,  and  notes.] 

But  a  husband  is  not  liable  upon  a  bill  or  note  signed  by  his  wife  without  his 
express  authority,  nor  for  m'iney  lent  to  her,  though  it  be  expended  by  her  for 
necessaries,  for  the  supply  of  which  he  would  have  been  liable.  Knox  «. 
Bushell,  3  C.  B.N.  S.  334;  [1  Chitty  Contr.  (11th  Am.  ed.)  240,  and 
notes.] 

A  man  who  cohabits  with  a  woman,  and  allows  her  to  pass  as  his  wife,  incurs 
the  same  liabilities  during  such  cohabitation  as  though  he  were  her  husband. 
Ryan  v.  Sams,  12  Q.  B.  460;  Gomme  «.  Franklin,  1  F.  &  F.  465. 

After  separation.  —  The  presumption  of  agency  ceases  and  the  onus  lies  on  the 
tradesman  to  show  either  an  express  or  implied  authority  from  the  husband 
to  the  wife  to  pledge  his  credit.  When  a  husband  wrongfully  turns  his  wife 
away,  or  compels  her  by  his  cruelty  to  leave  his  roof,  and  she  has  no  means 
of  her  own,  and  is  unable  to  maintain  herself,  she  has  authority  of  necessity 
to  pledge  his  credit  for  necessaries  ;  Johnston  v.  Sumner,  3  H.  &  N.  261 ;  [1 
Chitty  Contr.  (11th  Am.  ed.)  241  et  seq.  and  cases  in  notes.] 

If  husband  and  wife  part  by  mutual  consent,  and  she  has  no  means  of  her  own, 
and  the  husband  makes  her  no  allowance,  a  jury  may  infer  that  her  husband 
meant  that  his  credit  should  be  pledged;  lb. ;  Jenner  v.  Hill,  1  F.  &  F.  269; 
but  no  such  authority  can  be  implied  where  they  part  on  terms  negativing 
such  authority  and  making  some  provision  for  her  not  shown  by  the  plaintiff 
to  be  insufficient;  lb.;  Mallalieu  w.  Lyon,  1  F.  &  F.  431;  and  the  wife's  ob- 
taining an  order  for  protection  under  the  20  &  21  Vict.  c.  85,  discharges  the 
husband  from  hability  for  necessaries.  Tempany  u.  Hakewill,  1  F.  &  F. 
438. 

But  if  a  wife  elope  or  be  absent  from  her  husband  without  his  consent,  or  be  ex- 
pelled from  his  roof,  on  the  ground  of  her  adultery,  or  if  whilst  living  apart 
from  her  husband  under  such  circumstances  as  would  render  him  liable  for 
necessaries  supplied  to  her  she  commits  adultery,  in  neither  of  these  cases  is 
the  husband  liable.  Hetherington  v.  Graham,  6  Bing.  135;  3  M.  &  P.  399; 
Manby  v.  Scott,  1  Sid.  109;  Atkyns  v.  Pearce,  2  C.  B.  N.  S.  763;  Cooper  ,:. 
Lloyd,  6  C.  B.  N.  S.  519;  [1  Chitty  Contr.  (11th  Am.  ed.)  348  et  seq.  and 
notes] 

Parties  to  actions  as  plaintiffs  —  when  they  may  sue  alone  or  jointly.  —  During  cov- 
erture a  woman  cannot  be  sole  plaintiff,  even  though  her  husband  be  an  alien 
and  has  left  the  country;  Stretton  v.  Busnack,  1  Bing.  N.  C.  139;  Barden  o. 
Keverberg,  2  M.  &  W.  61  ;  or  he  be  an  alien  enemy;  De  Wahl  v.  Braune,  1 
H.  &  N.  178;  or  has  absconded  or  become  pei-manently  resident  abroad  ;  W'i!- 
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Obs.  liamson  v.  Dawes,  9  Bing.  292  ;  Boggett  v.  Frier,  11  East,  301  ;  or  they  be 
living  apart  under  a  deed  of  separation;  Marshall  v.  Rutton,  8  T.  R.  545; 
or  under  a  judicial  separation.  Lewis  v.  Lee,  3  B.  &  C.  291.  But  if  the 
husband  be  civiliter  mortuus,  she  can  maintain  an  action  alone  for  causes  of 
action  subsequent  to  the  husband  becoming  so.  Co.  Litt.  133;  and  see  Ex 
parte  Franks,  9  Bing.  762  ;  Carroll  v.  Blencow,  4  Esp.  27. 

If  the  cause  of  action  accrued  to  the  wife  dum  sola,  she  must  be  joined,  and 
the  husband  cannot  sue  alone.  So,  also,  if  she  is  executrix  or  administra- 
trix, whether  before  or  after  marriage.  Thomson  v.  Pinchell,  11  Mod.  177. 
See  Ankerstein  «.  Clarke,  4  T.  R.  616;  Middlemore  v.  Goodall,  Cro.  Car. 
505. 

But  there  are  cases  in  which,  at  the  election  of  the  husband,  she  mny  or  moy 
not  be  joined  as"  co-plaintiff  with  him ;  as,  where  the  cause  of  action  com- 
menced before  marriage,  but  was  not  completed  until  after ;  Com.  Big. 
Baron  and  F.  x.;  as  where  a  bill  or  note  is  given  to  her  dum  sola,  but 
does  not  become  due  and  payable  until  after  marriage,  even  though  the  wife 
have  not  indorsed  it;  McNeilage  v.  HoUoway,  1  B.  &  Aid.  218;  and  on  a 
bond,  bill,  or  promissory  note  given  to  her  after  marriage.  Philliskirk  v. 
Pluckwell,  2  M.  &  S.  393;  Burrough  v.  Moss,  10  B.  &  C.  558;  Mason  o. 
Morgan,  2  Ad.  &  E.  30.  So,  if  it  appear  by  the  declaration  that  she  has  an 
interest  in  the  cause  of  action,  an  account  stated  to  her  and  her  husband  mai/ 
be  declared  on  by  both.     Johnson  v.  Lucas,  1  El.  &  Bl.  659. 

So  a  husband  and  wife  may  sue  jointly  to  recover  dividends  arising  from  stock 
purchased  with  the  wife's  own  earnings,  and  registered  in  her  name.  Dalton 
V.  Midland  Ry.  Co.  13  C.  B.  474. 

The  joinder  or  non-joinder  frequently  affects  a  right  of  set-off.  Thus,  if  the 
wife  be  not  joined  the  defendant  may  set  off  a  debt  due  from  the  husband, 
and  if  the  wife  be  joined  a  debt  due  from  her  dum  sola  may  be  set  off.  Bur- 
rough  V.  Moss,  10  B.  &  C.  558. 

If  the  wife  sue  alone  on  a  contract  made  with  her  during  coverture  for  a  cause 
of  action  in  which  she  has  an  interest,  the  defendant  can  only  object  to  the 
non-joinder  of  her  husband  by  plea  in  abatement.  Dalton  ;;.  The  Midland 
Ry.  Co.  13  C.  B.  474;  Bendix  w.  "Wakeman,  12  M.  &  W.  97;  Guyard  v. 
Sutton,  3  C.  B.  153  ;  Morgan  y.  Cubitt,  3  Ex.  612. 

If  she  is  wrongfully  joined  with  her  husband  the  defendant  may  demur;  John- 
son V.  Lucas,  1  El.  &  Bl.  659;  or  move  in  arrest  of  judgment;  Abbott  v.  Blo- 
field.  Cro.  Jac.  644;  but  see  France  v.  White,  1  M.  &  G.  731;  or  take  pro- 
ceedings in  error,  Bidgood  n.  Way,  2  Bl.  Rep.  1236,  if  the  objection  appear 
on  the  pleadings,  or  nonsuit  the  plaintiff  if  it  do  not,  unless  an  amendment  is 
allowed  at  the  trial  under  the  Com.  Law  Procedure  Act. 

So,  also,  if  the  husband  sue  alone  when  he  should  have  joined  his  wife.  Ale- 
bury  V.  Walby,  1  Str.  229;  Abbott  t:  Blofield,  Cro.  Jac.  644. 

If  the  husband  become  bankrupt  it  seems  doubtful  in  whose  name  an  action 
should  be  brought  upon  a  promissory  note  made  to  the  wife  before  marriage. 
Sherrington  «.  Yates,  12  M.  &  W.  855  ;  Richards  v.  Richards,  2  B.  &  Ad. 
447;  ante,  84. 

It  would  appear  clear  that  the  C.  L.  P.  Act,  1852,  s.  40,  which  authorizes  a 
joinder  of  claims  by  husband  and  wife  with  claims  in  the  husband's  right 
only,  does  not  apply  to  actions  on  contracts. 

After  the  death  of  her  husband  the  wife  can  sue  upon  all  choses  in  action,  upon 
which  she  might  have  sued  jointly  -nrith  him,  which  he  has  not  reduced  into 
possession.  And  after  the  death  of  the  wife  the  husband  can  only  sue  as  her 
administrator.  Marriage  pendente  lite  does  not  abate  the  action;  C.  L.  P.  Act, 
1852,  s.  141;  as  to  the  effect  of  death,  see  C.  L.  P.  Act,  1852,  s.  136. 

Parties  to  actions  as  defendants.  —  During  the  coverture  the  husband  must  be 
joined  in  all  actions  brought  upon  the  contract,  or  for  the  tort  of  the  wife,  for 
it  is  a  principle  of  the  common  law  that  a  woman  shall  never  be  put  to  an- 
swer without  her  husband ;  Read  v.  Jewson,  cited  in  Caudell  v.  Shaw,  4  T. 
R.  362  ;  Beard  v.  Webb,  2  B.  &  P.  93  ;  and  nothing  but  a  dissolution  or  sus- 
pension of  the  marriage  will  enable  the  plaintiff  to  sue  her  alone;  Lewis  v. 
Lee,  3  B.  &  C.  291;  Farrer  v.  Granard,  1  N.  R.  80;  EUah  v.  Leigh,  5  T.  R. 
679;  Marshall  v.  Rutton,  8  T.  R.  545  ;  except  the  husband  has  been  attainted 
for  treason  or  felony;  Ex  parte  Franks,  9  Bing.  762;  Carroll  v.  Blencow,  4 
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Obs.  Esp.  27;  or  is  an  alien  enemy;  Deerley  v.  Duchess  of  Mazarine,  1  Salk.  116, 
2  Salk.  646,  and  then  only  on  her  contracts  subsequent  to  the  attainder,  or 
made  during  the  continuance  of  transportation,  or  the  husband  becoming  an 
alien  enemy.  So  it  would  appear  that  if  the  husband  is  a  foreigner,  and  has 
never  resided  with  her  in  this  country,  and  she  has  represented  herself  as 
a  feme  sole,  she  may  be  sued  alone.  Walford  v.  De  Pienne,  2  Esp.  554 ; 
Franks  v.  De  Pienne,  lb.  587;  Kay  v.  De  Pienne,  Camp.  123;  Mc!Namara 
'■.  Fisher,  3  Esp.  18;  Barden  v.  Keverberg,  2  M.  &  W.  61;  Marsh  v.  Hutch-  • 
inson,  2  B.  &  P.  226.  And  now  by  the  20  &  21  Vict.  c.  85,  ss.  25,  26,  a  mar- 
ried woman,  whose  property  is  protected  under  s.  21  of  the  same  act,  is  to  be 
considered  as  a  feme  sole,  so  far  as  her  protected  property,  and  her  con- 
tracts, and  wrongs,  and  injuries,  after  the  order  of  protection,  are  concerned. 
In  re  Rainsdon,  28  L.  J.  Chan.  334,  5  Jur.  N.  S.  55;  Tempany  v.  Hakewill,  1 
F.  &  F.  438;  Bathe  p.  Bank  of  England,  27  L.  J.  Ch.  630. 

After  the  death  of  the  husband  her  liability  upon  causes  of  action  accrued  be- 
fore marriage  revives,  Woodman  v.  Chapman,  1  Camp.  189,  unless  barred  by 
the  statute  of  limitations.  Morris  o.  Norfolk.  1  Taunt.  212,  or  unless  the  hus- 
band has  been  discharged  from  the  debt  by  the  insolvent  court.  Lockwood 
V.  Salter,  5  B.  &  Ad.  303 ;  Miles  v.  Williams,  1  P.  Wms.  240.  See  Sherring- 
ton V.  Yates,  12  M.  &  W.  855. 

On  the  death  of  the  wife  the  husband's  liability  for  her  debts  or  torts  before 
marriage  ceases.  Roll.  Abr.  351,  O. ;  Com.  Dig.  Bar.  &  P.  q.  c.  and  note. 
But  see  Com.  L.  P.  Act,  1852,  s.  136. 

Marriage  pendente  lite  does  not  abate  the  suit.     C.  L.  P.  Act,  1852,  s.  141. 

As  to  when  a  married  woman  sued  with  her  husband  may  be  taken  in  execution. 
Ivens  V.  Butler,  7  El.  &  Bl.  159. 

1.  By  Husband  and  Wife  for  Groods  sold,  ^o.  by  the  Wife,  and  Account 
stated  with  her  before  Marriage,  (x) 

Gommencement,  ante,  14,  Form  27.]  For  money  payable  by  the  defendant 
to  the  said  [Mary]  (y)  vrhilst  she  was  sole  and  unmarried,  for  goods  then  sold 
and  delivered  by  her  to  the  defendant,  and  for  money  then  lent  by  the  said 
Mary  to  the  defendant,  and  for  money  found  to  be  due  from  the  defendant  to 
the  said  Mary,  upon  accounts  before  then  stated  between  the  said  Mary  and 
the  defendant.     And  the  plaintiffs  claim  £ . 

(x)  See,  in  general,  1  Chit.  Plead.  7th  ed.  verdict,  to  have  been  made  to  them ;  secondli/, 

index,  in  voc. ;   Chit.  jr.  Contr.     The  wife  that  it  sufficiently  appeared  that  the  wife  had 

must  be  joined  in  this  case.     lb.     A  declara-  a  joint   interest,  because  the   recital  in  the 

tion  by  husband   and  wife  stated   that   by  agreement  of  a  cognovit  by  J.  L.  to  all  the 

agreement   between   the   plaintiffs   and   the  plaiutiffe  was  an  admission  by  the  defendant 

defendant,  reciting  that  one  J.  L.  had  been  of  such  joint  interest ;   thirdly,  that  though 

arrested  at  the  suit  of  the   plaintiffs ;   that  the  agreement  by  the  wife  was  void,  it  might 

the  defendant  had  become  bail  to  the  sher-  be  rejected  as  surplusage,  and  that  the  count 

iff;   that  the  bail  had  been  forfeited  ;   and  would  then  be  good,  as  stating  a  promise  to 

that  J.  L.  had  given  a  cognovit  for  the  debt  pay  the  debt  and  costs  to  the  plaintiffs,  in 

and  costs;  it  was  understood  and  agreed  be-  consideration  that  they  would  not  enter  up 

tvveen  the  plaintiffs  and  defendant,  and  the  judgment  or  sue  out  execution  until  a  given 

defendant  undertook  and  promised,  in  con-  day.    Nurse  v.  Wills,  4  B.  &  Ad.  739;  1  Ad. 

sideration  that  the  plaintiffs  would  not  enter  &  E.  65,  S.  C.  in  error, 
up  judgment  or  sue  out  execution  against  J.         (;/)  See  France  v.  White,  1  M.  &  G.  731. 

L.  until  a  certain  day,  that  he  the  defendant  It  would  seem  proper  to  allege  the  money 

would  render  J.  L.  on  that  day,  or  in  default  to  be  payable  to  the  wife  before  marriage 

pay  the  debt  and  costs.    Averment,  that  the  where  the  cause  of  action  was  complete  be- 

ptaintiffs   had   not  entered  up  judgment  or  fore  that  event ;  as  the  words  "  money  paya- 

.sued  out  execution  against  J.  L.  before  the  ble  "  are  equivalent  to  and  in  substitution 

day.     Breach,  that  the  defendant  did  not  of  the  former  mode  of  declaring  alleging 

render  J.  L.  on  the  day  or  pay  the  debt  and  debt  and  promise  to  pay  on  request.     When 

costs.     Held,  on  motion  in  arrest   of  jndg-  the  credit  had  not  expired  at  the  time  of  the 

ment  after  verdict  for  the  plain tiflfs,^rs*,  that  marriage.  Form  2  is  applicable.     See   ante, 

as  the  agreement  was  stated  to  be  with  the  53,  note  {p).    Forms  1,  2,  and  3  would  be 

plaintiffs,  the  promise  must  be  taken,  after  allowed  together. 
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2.  Second  Count  for  Money  payable  to  the  Plaintiffs  on  a  Consideration 

moving  from  the  Wife  before  Marriage,  (jz^ 
For  money  payable  by  the  defendant  to  the  plaintiffs  since  their  inter- 
marriage, for  goods  sold  and  delivered  by  the  said  Mary  whilst  she  was  sole 
and  unmarried  to  the  defendant,  and  for  money  then  lent  by  the  said  Mary  to 
the  defendant  [adding  counts  for  any  other  debts ;  but  it  would  seem  informal 
in  this  count  to  allege  an  account  slated  with  the  wife  alone,  as  upon  an  account 
stated  a  complete  right  of  action  would  accrue  immediately,  and  such  claim 
would  be  embraced  in  Form  1].     And  the  plaintiffs  claim  £ . 

3.  Count  upon  Accounts  stated  by  the  Defendant  with  Husband  and 

Wife  respecting  Moneys  due  to  the  Wife  whilst  Sole,  (a) 

And  for  money  payable  by  the  defendant  to  the  plaintiffs  since  their  inter- 
marriage, for  money  found  to  be  due  from  the  defendant  to  the  plaintiffs  upon 
accounts  stated  between  the  defendant  and  the  plaintiffs  since  their  inter- 
marriage in  respect  of  moneys  due  and  payable  by  the  defendant  to  the  said 
Mary  whilst  she  was  sole  and  unmarried.     And  the  plaintiffs  claim  £ . 

4.  By  Husband  and  Wife  for  the  Personal  Skill  and  Services  of  the 

Wife  during  Coverture.  (V) 
For  money  payable  by  the  defendant  to  the  plaintiffs  since  their  inter- 
marriage, for  the  work  and  labor,  care  and  skill  of  the  plaintiff  ("Mary"), 
by  her,  since  the  plaintiff's  intermarriage,  done,  performed,  and  bestowed  as  a 
midwife  (or  "  as  a  nurse,''  as  the  case  may  be)  for  the  defendant  at  his  request. 

5.  By  Husband  and  Wife,  Administratrix  or  Executrix. 
Commencement  as  ante,  7,  Form  5.]     For  money  payable  by  the  defendant 
to  the  said  A.  B.  and  J.  his  wife,  as  administratrix  [or  executrix]  as  aforesaid, 
for  goods  sold  and  delivered  by  the  said  G.  in  his  lifetime  to  the  defendant 
[proceed  as  in  ordinary  cases  ;  conclude  as  ante,  7,  Form  5]. 

6.  By  Husband  and  Wife  on  Bill  drawn  by  and  payable  to  Wife  before 

Marriage  against  the  Acceptor. 
Ante,  84,  Form  28. 

7.  Against  Husband  and  Wife  for  Goods  sold  to  her,  ^c.  before  Mar- 

riage, (c) 

Commencement,  ante,  14,  Form  28.]    For  money  payable  by  the  said  [Mary] 

(z)  Supra,  note  (y) ;  and  see  Com.  Dig.  (h)  Where  the  wife  is  the  meritorious 
Baron  &  Feme,  x.  Y. ;  Wills  v.  Nurse,  1  cause  of  action  she  may  be  joined  as  plain- 
Ad.  &  E.  65  ;  Philliskirk  v.  Pluckwell,  2  M.  tiff  in  an  action  on  a  contract  made  with  her 
&  S.  393 ;  Hopkins  v.  Logan,  7  Dowl.  360 ;  during  her  coverture,  as  for  her  personal 
2  N.  K.  405  ;  3  B.  &  Aid.  680 ;  Trance  v.  skill  and  labor ;  but  her  interest  in  the  debt 
White,  1  M.  &  G.  731.  or  claim  must  distinctly  appear.  Bidgood  v. 

(a)     This  count  is   sustainable   if  it   be  Way,  2  Bl.  R.   1236  ;  ante,  148,  Obs.,  and 

shown  that  the  wife  had  an  interest  in  the  ante,  149,  note  (x). 

cause  of  action,  as  that  the  account  was  (c)  Presumptive  evidence  of  the  mar- 
stated  concerning  moneys  payable  to  her  riage  sufficient.  Tracey  v.  M'Arltou,  7  Dowl. 
before  marriage.  Johnson  i».  Lucas,  1  El.  &  532;  Chit.  Plead.;  Chit.  jr.  Contr.  Both 
Bl.  659.  must  be  sued  in  this  case.     A  debt  from  or 
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whilst  she  was  sole  and  unmarried  to  the  plaintiff,  for  goods  sold  and  delivered 
by  the  plaintiff  to  the  said  [Mary],  and  for  [state  any  other  debt,  as  ante,  33, 
suhstituting  the  name  "  Mary  "  for  "  the  defendant "].    And  the  plaintiff  claims 

£ . 

8.  Against  Husband  and  Wife  on  a  Bill  accepted  hy  her  before  Mar- 

riage. 
Ante,  85,  Form  29. 

9.  Against  Husband  and  Wife  on  a  Judgment  obtained  against  the 

Wife. 
Dick  V.  Tolliausen,  4  H.  &  N.  695. 

10.  Against  Husband  and  Wife,  Administratrix  or  Executrix. 
A  count  may  easily  be  formed  from  the  directions  given  as  to  Form  5. 


INDEMNITY. 

Obs. —  As  to  contracts  of  indemnity,  see,  in  general.  Chit.  Contr.  index,  "Guar- 
anties." They  are  express  or  implied;  when  express,  they  are  by  parol,  or 
by  deed  or  bond,  and  in  some  cases  must  necessarily  be  in  writing,  in  com- 
pliance with  the  statute  of  frauds.  See  Observations,  ante,  137,  "  Guaran- 
ties;  "  Spark  !).  Heslop,  1  El.  &  Bl.  563;  Batson  u.  King,  4  H.  &  N.  739  ; 
Thomas  v.  Cook,  8  B.  &  C.  728.  [On  the  question  whether  a  promise  by  a 
surety,  or  other  person,  to  a  third  party  to  indemnify  him  if  he  will  become 
surety  for  the  principal,  is  within  the  statute,  the  authorities  are  divided. 
See  Thomas  v.  Cook,  8  B.  &  C.  728 ;  Batson  v.  King,  4  H.  &  N.  739 ;  Jones 
V.  Shorter,  1  Geo.  294  ;  Chapin  v.  Merrill,  4  Wend.  659  ;  Chapin  v.  Lapham, 
20  Pick.  467;  Bessig  v.  Britton,  Sup.  Ct.  Missou.  Feb.  Term,  1875,  2  Cen- 
tral Law  Journ.  296;  Cripps  v.  Hartnoll,  2  B.  &  S.  679;  S.  C.  4  B.  &  S. 
414;  Smith  ..  Sayward,  5  Greenl.  504;  Dunn  w.  West,  5  B.  Monr.  382; 
Lucas  0.  Chamberlain,  8  B.  Monr.  276;  Jones  v.  Letcher,  13  B.  Monr.  363; 
Holmes  v.  Knight,  10  N.  H.  175;  Draughan  v.  Buntin,  9  Ived.  10;  Brown  v. 
Adams,  1  Stew.  51;  Green  v.  Cresswell,  10  Ad.  &  E.  453;  Aldrich  u.  Ames, 
9  (iray,  76;  Wildes  v.  Dudlow,  23  W.  R.  435;  2  Central  Law  Journ.  317.] 
Express  contracts  must  be  declared  upon  according  to  the  nature  of  the  par- 
ticular instrument,  and  the  terms  of  the  contract.  See  an  instance.  Spark 
r.  Heslop,  supra.  In  many  cases  the  law  implies  a  promise  of  indemnity,  as 
for  instance,  to  an  accommodation  acceptor  or  indorser  of  a  bill,  or  maker  of 
a  note;  Reynolds ti.  Doyle,  2  Scott  N.  R.  45;  1  M.  &  G.  753;  by  a  principal 
to  his  surety  or  bail;  Toussaint  v.  Martinnant,  2  T.  R.  100,  104;  Jones  u.  Or- 
chard, 16  C.B.  614;  [Holmes  c.  Weed,19  Barb.  128;]  by  one  surety  to  his  ccJ- 
surety;  Thomas  e.  Cook,  8  B.  &  C.  728;  Davies  i;.  Humphreys,  6  M.  &  W. 
153,  168;  Knight  v.  Hughes,  3  C.  &  P.  467;  by  a  principal  to  his  agent  in 
the  exercise  of  his  authority  to  do  lawful  acts,  or  those  not  known  to  be  or 
apparently  unlawful;  Westropp  v.  Solomon,  8  C.  B.  345;  Toplis  v.  Grane, 
7  Scott,  620,  643;  5  Bing.  N.  C.  636;  Betts  v.  Gibbins,  2  Ad.  &  E.  57;  Collins 
».  Evans.  5  Q.  B.  820;  Preston  v.  Peeke,  [El.,  Bl.  &  El.  336;  PoweU  u.  New- 
burgh,  19  John.  284;  Hill  v.  Packard,  5  Wend.  375;  Rogers  v.  Kneeland,  10 
Wend.  219;  Greene  v.  Goddard,  9  Met.  212;  Stocking  v.  Sage,  1  Conn.  522; 
D'Arcy  V.  Lyle,  5  Binn.  441  ;  Ramsay  v.  Gardner,  11  John.  439 ;  Gowen  v. 
Emery,  18  Maine,  79;  Jacobs  v.  Pollard,  10  Cush.  287;  Moore  ».  Appleton, 
26  Ala.  633;  Acheson  v.  Miller,  2  Ohio  (N.  S.),  203.  It  is  otherwise  as  to  an 
act  known  to  be  illegal  or  immoral.     See  Kneeland  v.  Rogers,  2  Hall,  579  ; 

promise   by   husband    and   wife   after   mar-     Taunt.  212;  Pittam  v.  S'orster,  1   B.   &  C. 
riage  cannot  be  laid.    Morris  u.  Norfolk,  1     248. 
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Obs.  Doty  V.  Wilson,  14  John.  381 ;  Stone  v.  Hooker,  8  Cowen,  154;  Hodsdon  v. 
Wilkins,  7  Greenl.  113;  Cliurchill  i'.  Perkins,  5  Mass.  341;  Ayer  k.  Hutchins, 
4  Mass.  370;  Atkins  c.  Johnson,  43  Vt.  78  ;]  by  a  lessee  to  his  under  tenant: 
GrifBnhoofe  o.  Uaubuz,  5  El.  &  Bl.  746;  against  a  distress  by  the  superior 
landlord  for  rent  due  to  him;  Hancock  ?>.  Caffyn,  8  Bing.  358;  Briant  v. 
Pilcher,  16  C.  B.  354;  aliter.  if  the  underlease  is  by  deed  ;  Schlencker  v. 
Moxey,  3  B.  &  C.  789;  by  the  assignee  of  a  lease  to  his  assignor  against 
non-payment  of  rent,  and  non-performance  of  covenants  rumiin^  with  the 
estate;  Burnett  v.  Lynch,  5  B.  &  C.  589  ;  Groom  v.  Bluck,  2  Scott  N.  R.  665 ; 
2  M.  &  G.  567;  Smith  v.  Peat,  9  Ex.  161;  Humble  v.  Langston,  7  M.  &  W. 
530;  and  see  other  instances  of  implied  indemnities  in  the  following  forms 
and  notes. 
The  common  count  for  "  money  paid,"  ante,  28-33,  is  generally  sufficient  to 
recover  the  principal  debt  which  the  plaintiff  has  been  compelled  to  pay; 
Driver  v.  Burton,  17  Q.  B.  989;  Sleigh  v.  Sleigh,  5  Ex.  514;  but  to  recover 
consequential  damages  or  costs,  Ihe  declaration  must  be  special.  Seaver  v. 
Seaver,  6  C.  &  P.  673.  As  to  the  right  to  recover  such  costs,  see  pout,  152, 
notes  (e),  (/).  As  to  the  extent  of  liability,  and  how  liability-is  discharged, 
post,  Pleas,  "  Indemnity." 

1.  By  the  Acceptor  of  an  Accommodation  Bill  against  the  Party  for 
whose  Use  he  accepted  it,  for  not  indemnifying  him. 

For  that  in  consideration  that  the  plaintiff  would  accept,  for  the  defendant's 

accommodation,  a  bill  of  exchange,  dated  the day  of  ,  a.  d. , 

drawn  by  the  defendant  on   the  plaintiff,  and  requiring   the   plaintiff,  

months  after  the  date  thereof,  to  pay  to  the  order  of  the  defendant  the  sum  of 

£ ,  and  would  deliver  the  same,  so  accepted,  to  the  defendant,  in  order 

that  the  defendant  might  negotiate  the  same  for  his  own  benefit,  the  defendant 
promised  the  plaintiff  to  indemnify  and  save  harmless  the  plaintiff  from  any 
loss  or  damage  by  reason  of  his  acceptance  of  the  said  bill  as  aforesaid ;  and 
the  plaintiff  accepted  the  said  bill,  and  delivered  the  same,  so  accepted,  to  the 
defendant,  for  his  accommodation  and  for  the  purpose  aforesaid ;  and  the  said 
bill  was  negotiated  by  the  defendant  for  the  purpose  aforesaid,  yet  the  defend- 
ant did  not  indemnify  or  save  harmless  the  plaintiff  from  any  loss  or  damage 
by  reason  of  his  acceptance  of  the  said  bill,  and  the  plaintiff,  as  acceptor  of  the 

said  bill,  was  obliged  to  pay  and  paid  (d)  to  one ,  the  holder  thereof,  the 

amount  of  the  said  bill,  together  with  certain  interest  thereon,  and  the  costs  of 

an  action  brought  on  the  said  bill  by  the  said against  the  plaintiff,  in  the 

whole  amounting  to  £ ,  and  thereby  also  the  plaintiff  incurred  expenses 

in  defending  and  settling  the  said  action ;  (e)  and  all  conditions  [Sfc.  as  ante, 
39.    Add  counts  for  money  paid,  and  on  accounts  stated,  as  ante,  33,  34]. 

\_A  like  count  by  the  accommodation  drawer  of  a  hill.  Batson  v.  King,  4 
H.  &  N.  739.  Count  hy  one  joint  maker  of  a  bill  against  the  other  on  a  cov- 
enant to  pay  the  bill.    Loosemore  v.  Radford,  9  M.  &  W.  657.] 

(d)  As  to  this  averment,  see  ColUnge  i'.  except  perhaps  the  costs  of  the  writ ;  Pierce 
Heywood,  9  Ad.  &  E.  639.  As  to  laying  v.  Williams,  23  L.  J.  Ex.  322 ;  but  if  the 
damage  where  plaintiff  has  incurred  without  defence  be  undertaken  at  the  request  or  with 
having  actually  paid  loss,  Pricket  v.  Bovey,  the  sanction  of  the  person  for  whose  accom- 
1  Cr.  &  M.  28  ;  Spark  v.  Heslop,  1  El.  &  El.  modation  he  contracted,  the  costs  may  be 
563  ;  Randall  v.  Baper,  El.,  Bl.  &  El.  84.  recovered  as  money  paid  to  his  use ;  Beech  v. 

(e)  Under  an  implied  contract  of  indem-  Jones,  5  C.  B.  696;  Garrard  v.  Cottrell,  10 
nity,  it  is  doubtful  whether  the  plaintiff  can  Q.  B.  679  ;  Blyth  w.  Smith,  5  M.  &  G.  405. 

,  recover  the  costs  of  the  action  against  him, 
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2.  For  not  indemnifying  the  Plaintiff  as  Defendant's  Surety  in  a 
Maltster's  Bond  to  the  CroiJbn,  whereby  Plaintiff's  Groods  were 
taken  upon  Crown  Process,  founded  on  a  Judgment  upon  the  Bond. 

See  form  in  the  second  edition  of  this  work,  p.  134,  and  see  a  form  and  law, 
on  a  promise  of  indemnity  to  the  plaintiff  in  consideration  that  the  plaintiff 
would  join  defendant  as  surety  in  a  bond  of  indemnity  to  a  third  person  against 
debts  of  a  late  partnership.     Thomas  v.  Cook,  8  B.  &  C.  728. 

[3.  On  a  Promise  to  Indemnify  the  Plaintiff  against  taking  up  a  Bill 
and  bringing  an  Action  upon  it.  (/) 

That  in  consideration  that  the  plaintiff  would  pay  the  amount  of  a  bill  of 
exchange  indorsed  by  the  defendant  to  the  holder  thereof,  and  take  up  the 
same,  and  bring  an  action  in  the  name  of  the  now  plaintiff  against  G.  H.,  the 
acceptor  of  the  said  bill  for  the  amount  due  thereon,  the  defendant  promised 
the  plaintiff  to  indemnify  and  save  harmless  the  plaintiff  from  all  loss  and  costs 
wfiich  he  might  incur  by  reason  of  such  payment  and  of  such  action  as  afore- 
said ;  and  the  plaintiff  accordingly  paid  the  amount  of  the  said  bill  to  the  said 
holder  thereof,  and  took  up  the  same,  and  brought  such  action  as  aforesaid  in 
his  own  name  against  the  said  G.  H.  for  the  amount  due  thereon,  and  such 
proceedings  were  had  in  the  said  action  that  the  said  G.  H.  obtained  a  verdict 
therein  against  the  plaintiff,  whereby  the  plaintiff  became  liable  to  pay  his  own 
costs  and  the  costs  of  the  said  G.  H.  in  the  said  action ;  and  all  conditions 
were  fulfilled,  and  all  things  happened,  and  all  times  elapsed,  necessary  to 
enable  the  plaintiff  to  maintain  this  action  for  the  breach  hereinafter  alleged  ; 
yet  the  defendant  did  not  indemnify  and  save  harmless  the  plaintiff  from  the 
loss  incurred  by  him  by  reason  of  the  said  payment  or  from  the  said  costs.] 

4.  On  a  Promise  to  Indemnify  the  Plaintiff  against  all  Costs  and 
Expenses  of  an  Action  against  A.,  if  the  Plaintiff  would  try  such 
Action  before  another  pending  Action  against  B.  for  the  same  Debt. 

See  form  and  law,  Wilson  v.  Bevan,  7  C.  B.  673. 

5.  Upon  a  Promise  to  Indemnify  the  Plaintiff  if  he  would  defend  an 
Action  against  him  for  Money  (or  Goods')  in  which  the  Defendant 
claimed  an  Interest.  Qf") 

[That  G.  H.  had  brought  an  action  against  the  plaintiff  to  recover  a  sum  of 
money  in  the  hands  of  the  plaintiff  which  was  claimed  by  the  defendant;  and 
thereupon,  in  consideration  that  the  plaintiff  would  defend  the  said  action,  the 
defendant  promised  the  plaintiff  to  .indemnify  and  save  harmless  the  plaintiff 

(/)  Seethe  form  in  Spark  v.  Heslop,  1  to  a  nominal  plaintiff  in  case  he  should  be  im- 
El.  &  El.  563.  In  Spark  v.  Heslop,  the  de-  suecessfal,  Hankin  v.  Bennett,  8  Ex.  107. 
fendant's  express  contract  was  to  be  "an-  {g)  Williamson  v.  Henley,  6  Bing.  299. 
swerable  to  the  plaintiflF  for  all  costs,  dam-  Eorm  on  promise  of  indemnity  if  plaintiff 
ages,  and  expenses  which  he  might  sustain  would  defend  a  vicar's  equity  suit  for  tithes ; 
by  trying  the  action,"  and  it  was  held  that  Adams  v.  Dansey,  6  Bing.  506.  See  Wil- 
the  plaintiff  might  recover  as  damages  the  kinson  w.Byers,  1  Ad.  &  E.  106.  In  con- 
amount  of  his  own  attorney's  bill  of  costs,  sideration  that  plaintiff  would  refuse  to  de- 
though  he  had  not  actually  paid  it.  See  liver  goods  to  a  third  person,  Betts  v.  Gib- 
form  of  declaration  on  a  bond  of  indemnity  bins,  2  Ad.  &  E.  57  ;  4  Nev.  &  M.  64. 


154  DECLARATIONS    ON   CONTRACTS.      INDEMNITY. 

from  all  loss  and  damage  by  reason  of  liis  defending  the  same ;  and  the  plain- 
tiff accordingly  defended  the  said  action,  and  such  proceedings  were  had  therein 

that  the  said  G.  H.  recovered  judgment  therein  against  the  plaintiff  for  $ 

and  costs  of  suit;  and  all  conditions  were  fulfilled,  and  all  things  happened, 
and  all  times  elapsed,  necessary  to  entitle  the  plaintiff  to  maintain  this  action 
for  the  breach  hereinafter  alleged ;  yet  the  defendant  did  not  indemnify  and 
save  harmless  the  plaintiff  from  all  loss  and  damage  by  reason  of  his  defend- 
ing the  said  action,  and  the  plaintiff,  being  unable  to  pay  the  said  $ and 

costs,  was  taken  in  execution  on  a  writ  of  capias  ad  satisfaciendum  sued  out 
by  the  said  G.  H.  on  the  said  judgment,  and  was  imprisoned  until  he  paid  the 

said  $ and  costs  and  the  expenses  of  the  said  execution,  and  the  plaintiff 

was  then  obliged  to  pay  the  same,  and  also  incurred  other  costs  and  expenses  (h) 
in  defending  the  said  action.] 

6.  On  a  Promise  to  idemnify  Plaintiff  from  Personal  Liability  for  Ex- 
penses incurred  in  the  Formation  of  a  Company  if  Plaintiff  would 
take  Shares  in  the  Company  and  become  one  of  the  "  Provisional 
Committee." 

For  that  in  consideration  that  the  plaintiff  would  allow  his  name  to  be 
placed  on  the  list  of  the  provisional  committee  of  a  projected  railway  com- 
pany, and  hold  himself  out  as  one  of  the  provisional  committee  of  the  said 
company,  and  would  take shares  in  the  said  company,  and  pay  the  de- 
posits thereon,  the  defendant  promised  the  plaintiff  to  indemnify  him  against 
all  personal  responsibility,  and  hold  him  harmless  against  all  costs,  charges, 
and  expenses  which  had  been  or  might  be  incurred  in  the  formation  of  and 
carrying  on  the  said  company,  and  against  all  actions  and  suits,  and  all  loss,  or 
damage,  or  costs  he  might  sustain  iy  reason  of  his  becoming  one  of  such  com- 
mittee, (i)  and  the  plaintiff  accordingly  allowed  his  name  to  be  and  the  same 
was  inserted  in  the  said  list,  and  the  plaintiff  became  and  held  himself  out  as  . 
one  of  such  provisional  committee  of  and  took shares  ip  the  said  com- 
pany, and  paid  the  deposits  thereon  ;  and  that  A.  B.  afterwards  sued  the  plain- 
tiff for  and  recovered  by  judgment  against  him  a  debt  of  £ contracted  by 

and  on  behalf  of  the  said  company  with  the  said  A.  B.  in  the  formation  of 
the  said  company ;  and  the  plaintiff  was  compelled  to  and  did  pay  to  the  said 

A.  B.  the  said  debt  of  £ ,  and  £ for  the  said  A.  B.'s  costs  of  the  said 

action  ;  and  the  plaintiff  also  necessarily  incurred  expenses  (i)  in  defending 
and  settling  the  said  action  ;  and  although  all  conditions  [^'c.  as'ante,  39],  yet 
the  defendant  hath  not  indemnified  or  saved  the  plaintiff  harmless  in  this  be- 
half, or  reimbursed  to  the  plaintiff  the  said  moneys  so  paid  and  the  expenses 
so  incurred  by  him  as  aforesaid.     And  the  plaintiff  claims  £ . 

(A)  As  to  when  these  expenses  may  be  plaintiff  was  sued  unsuccessfully  hj  a  claim- 
recovered,  though  not  actually  paid,  see  ant  upon  the  company,  it  was  held  that  the 
Spark  !'.  Heslop,  1  El.  &  El.  563  ;  ante,  148,  plaintiff's  own  extra  costs  incurred  indefend- 
1. 53,  note  (/).  mg  the  action  were  not  recoverable.   Lewis 

(i)  Upon  a  similar  guaranty  omitting  the  u.  Smith,  9  C.  B.  610. 
words  in  the  above  form  in  italics,  where  the 
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[7.  IPor  not  indemnifying  a  Surety  in  a  Bond,  in  consequence  of  which 
the  Surety  paid  the  Bond  to  prevent  a  Suit. 

•  For  that  the  said  plaintiff  [the  surety],  at  the  request  of  the  said  D.  [the 
principal  and  defendant]  and  for  the  said  D.'s  proper  debt,  together  with  the 
said  D.  and  one  A.  A.,  by  their  bond  duly  executed,  bound  themselves  jointly 

and  severally  to  one  B.  B.,  his  heirs  &c.  in  the  sum  of  $ ,  to  be  paid  on 

or  before  &c.  and  the  said  D.  in  consideration  thereof,  promised  the  plaintiff 

to  pay  the  said  B.  B.  the  said  sum  of  $ ,  at  the  time  aforesaid,  and  thereby 

indemnify  and  save  harmless  the  plaintiff  against  the  bond  aforesaid.  Now 
the  plaintiff  says  that,  although  the  said  time  has  long  since  passsed,  yet  the 

said  D.  has  never  paid  the  said  B.  B.  the  aforesaid  sum  of  '$ ,  nor  has  he 

in  any  manner  satisfied  the  said  B.  B.  or  his  heirs  &c.  therefor.  And  the 
plaintiff  further  says  that  after  the  said  bond  became  due,  and  while  it  was 
still  unsatisfied,  the  plaintiff,  to  prevent  his  goods  and  estate  from  being  at- 
tached, and  his  body  from  being  arrested,  was  compelled  to  pay  and  satisfy 
the  said  bond,  and  to  spend  divers  sums  of  money  in  and  about  the  premises. 
And  so  the  plaintiff  says  that  the  said  D.,  though  often  requested,  has  not  in- 
demnified and  saved  harmless  the  plaintiff  from  the  bond  aforesaid,  but  has 
refused  and  still  refuses  so  to  do.] 

8.  On  Implied  Oontract  to  indemnify  the  Plaintiff  as  Vendor  to  De- 
fendant of  Mining  Shares  against  Future  Calls  on  such  Shares. 

Walker  v.  Bartlett,  17  C.  B.  446  ;  18  C.  B.  845,  S.  C.  in  error.  Equity 
will  enforce  a  contract  for  indemnity  in  such  a  case.  Cheale  v.  Kenward,  4 
Jur.  N.  S.  984 ;  3  De  G.  &  J.  27. 

9.  On  an  Implied  Contract  hy  a  Landlord  to  indemnify  his  Under- 

tenant against  payment  of  Q-round-rent.  (Ic) 

For  that  the  defendant  held  certain  premises  as  tenant  thereof  to  A.  B.,  at 

the  yearly  rent  of  £ ,  payable  by  the  defendant  to  the  said  A.  B. ;  and  in 

consideration  that  the  plaintiff  would  become  under-tenant  to  the  defendant  of 

the  said  premises  at  a  certain  yearly  rent  of  £ ,  the  defendant  promised 

the  plaintiff  during  the  continuance  of  the  plaintiff's  tenancy  to  indemnify  and 

save  him  harmless  from  and  against  the  payment  of  the  said  rent  payable  by 

the  defendant  to  the  said  A.  B.,  and  from  and  against  any  distress  or  action, 

costs,  charges,  or  expenses  by  reason  of  the  non-payment  thereof;  and  the 

plaintiff  became  and  was  tenant  to  the  defendant  of  the  said  premises  upon 

the  terms  aforesaid.     And  all  conditions  (/)  [Sfc.  as  ante,  39],  yet  the  defend- 

(jfc)  Where  the  underlease  to  the  plaintiff  against  outgoing  tenant  on  a  contract  for 
is  by  deed,  the  remedy  is  on  the  express  cov-  the  transfer  of  tenancy  and  purchase  of 
enant  for  quiet  enjoyment,  or  that  implied  plant,  &c.  at  a  valuation  :  held  to  be  a  con- 
by  the  word  "  demise  "  (post, "  Landlord  and  tract  within  the  statute  of  frauds  for  an  in- 
Tenant),"  as  there  is  no  other  implied  con-  terest  inland. 

tract  of  indemnity.     Schlencker  v,  Moxey,  3         (/)  The  payment  of  the  plaintiff's  rent  to 

B.  &  C.  789.     Assignees  of  a  bankrupt  un-  the  defendant  is  not  a  condition  precedent, 

der-tenant  may  maintain  an  action  for  breach  Briant  v.  Pilcher,  16  C.  B.  354,  where  see  a 

of  an  implied  contract  of  indemnity  for  dam-  form  of  declaration  and  pleas  ;  and  see  other 

at^e  to  bankrupt's  estate.    Hancock  v.  Caffyn,  forms   and   law,  2   Chit.   PI.    7th   ed.   230 ; 

s'lJing.  358.    See  a  form  in  Hodgson  w.  John-  Bandy  i'.  Cartwright,  8  Ex.  913;  Ridley  u. 

son.   El.,  Bl   &  El.   685,   by   an   incoming  Plymouth  Baking  Company,  2  Ex.  711. 
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ant  did  not  perform  his  said  promise  in  this,  that  during  the  continuance  of 
the  respective  tenancies  a  distress  was  lawfully  made  by  the  said  A.  B.  on  the 

goods  of  the  plaintiff  upon  the  said  premises  for  £ r  for  arrears  of  the  said 

rent  due  and  payable  by  the  defendant  to  the  said  A.  B.  And  the  plaintiff 
was  compelled,  in  order  to  redeem  his  goods,  to  pay,  and  necessarily  paid  l^or 
"And  the  said  goods  of  the  plaintiff  were  sold  under  the  said  distress  to 
satisfy "],  the  said  sum  of  £ for  rent  and  £ for  the  costs  and  ex- 
penses of  the  said  distress ;  and  the  plaintiff  also  suffered  great  trouble  and 
inconvenience,  and  incurred  expenses  in  getting  rid  of  the  said  distress.  [^AM 
a  count  for  "  money  paid  "  (m)  and  on  an  account  stated,  as  ante,  35,  Form  2.] 

10.  For  not  indemnifying  the  Plaintiff,  who  assigned  a  Lease  held  by 
Mm  to  the  Defendant,  against  the  Covenants,  and  allowing  the  Plain- 
tiff's Goods,  left  on  the  Premises,  to  he  distrained. 

Groom  V.  Bluck,  2  M.  &  G.  567 ;  post,  "  Landlord  and  Tenant." 

11.  On  an  Indemnity  to  a  distraining  Broker  if  he  would  seize  Goods 
supposed  to  he  privileged,  showing  Damage  hy  Actions  brought  at  the 
Suit  of  the  Owners. 

Toplis  V.  Grane,  5  Bing.  N.  C.  636 ;  7  Scott,  620 ;  Preston  v.  Peeke,  El., 
Bl.  &  El.  336 ;  and  see  a  form  in  tort.  Rawlings  v.  Bell,  1  C.  B.  951 ; 
Adamson  v.  Jarvis,  4  Bing.  66  ;  and  post,  Tort,  "  Fraud." 

12.  On  an  Indemnity  to  a  distraining  Broker,  given  by  a  Landlord 
on  the  Representation  that  Bent  was  due  from  his  Tenant,  showing 
Special  Damage  by  Reason  of  the  Tenant  bringing  an  Action. 

Cox  V.  Bailey,  6  M.  &  G.  193  ;  [Ibbett  v.  De  Salle,  30  L.  J.  Ex.  44;  6 
H.  &  N.  233.] 

13.    On  Covenants  to  Indemnify. 

The  declaration  should  be  framed  on  the  covenant,  showing  that  defendant 
by  deed  [after  reciting,  SfC.  if  the  covenant  requires  explanation  hy  the  recitaV] 
covenanted  with  the  plaintiff  that  [^c.  stating  shortly  the  terms  of  the  covenant^, 
that  the  plaintiff  was  damnified,  that  all  conditions  have  been  performed,  and 
that  the  defendant  has  not  indemnified  the  plaintiff  [as  in  the  preceding  forms']. 

See  forms  of  declarations  on  covenants  of  indemnity.  Saward  v.  Anstey,  2 
Bing.  519;  Amory  v.  Brodrick,  6  B.  &  Aid.  712;  2  Chit.  R.  329,  S.  C. ; 
Fowle  V.  Welch,  IB.  &  C.  29  ;  Nash  v.  Palmer,  5  M.  &  S.  374 ;  [Haddon 
V.  Ayres,  1  El.  &  El.  118.]  By  administrator  for  not  indemnifying  intestate 
against  annuity  granted  to  third  party.  Carr  v.  Roberts,  5  B.  &  Ad.  78.  For 
not  indemnifying  the  plaintiff  against  liabilities  incurred  by  him  under  a  for- 
mer deed.  Gillett  v.  Abbott,  7  Ad.  &  El.  783.  Against  the  vendor  of  an 
estate  subject  to  a  mortgage  on  his  covenant  to  indemnify  the  plaintiff,  the 
purchaser,  against  payment  of  the  mortgage  debt.     AUard  v.  Kimberley,  1 2 

(m)  Where  the  plaintiff  redeems  his  goods  Moore  v.  Pyrke,   11   East,  52;  but  see  this 

by  payment  to  the  ground  landlord  of  de-  case  observed  upon  in  Rodgers  v.  Maw,  15 

fendant's   rent,  he   can  sue  for  money  paid ;  M.  &  W.  444,  448.     [See  England  c.  Mars- 

Exnll  V.  Partridge,  8  T.  R.  308 ;  aliter,  where  den,  L.  R.  1  C.  P.  529  ;  S.  C.  35  L.  J.  C.  P. 

the  goods   are  sold  to   satisfy  the   distress ;  259.] 
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M.  &  "VV.  410.  On  covenant  of  indemnity  to  trustees  under  a  marriage 
settlement  against  consequences  of  committing  a  breach  of  trust.  Lord  New- 
borough  V.  Schroder,  7  C.  B.  342.  By  assignor  of  lease  against  assignee. 
Post,  "  Landlord  and  Tenant." 

14.    On  Bonds  of  Indemnity. 
See  forms  and  Obs.  ante,  tit.  "  Bond,"  and  see  other  forms. 

15.  On  Bond  of  Indemnity  to  Plaintiff  on  his  Transferring  his  Share 
in  a  Ship  to  Defendant  against  all  Actions,  ^c.  in  Respect  of  Belts 
and  Claims  on  the  Ship. 

Atwooll  V.  AtwooU,  2  El.  &  Bl.  23. 

16.  On  a  Bond  to  Indemnify  a  Nominal  Plaintiff  suing  for  the  Benefit 
of  a  Third  Person  against  the  Costs  of  the  Action  if  Unsuccessful. 

Hankin  v.  Bennett,  8  Ex.  107. 


INSURANCE  BROKER. 

1.  Against  an  Insurance  Broker  who  had  undertaken  to  effect  an 
Insurance  for  Plaintiff,  stating  his  Implied  Duty  to  give  the  Plain- 
tiff Notice  in  case  he  could  not  effect  it. 

Callender  v.  Oelriclis,  5  Bing.  N.  C.  58.  Held  in  that  case  not  necessary 
to  prove  any  express  promise  to  perform  that  duty.  And  see  Brown  v.  Boor- 
man,  11  CI.  &  Fin.  1  ;  3  Q.  B.  511.  And  see  other  forms  against  insurance 
brokers  and  agents  for  breaches  of  duty  and  negligence  in  effecting  policies, 
ante,  41 ;  Chapman  v.  Walton,  10  Bing.  57 ;  Turpin  v.  Bilton,  5  M.  &  G. 
455. 

2.  Indebitatus  Count  for  Brokerage  and  for  Premiums  paid  hy  Plain- 

tiff for  Underwriting,  (n) 
For  money  payable  by  the  defendant  to  the  plaintiff  for  work  done  by  the 
plaintiff,  as  an  insurance  broker,  at  the  defendant's  request,  in  drawing  and 
effecting  policies  of  insurance  of  ships  and  goods  ;  and  for  money  advanced 
and  paid  by  the  plaintiff  for  the  defendant,  at  his  request,  for  premiums  on 
insurances  of  the  said  ships  and  goods ;  and  for  commission  payable  by  the 
defendant  to  the  plaintiff  in  respect  thereof.  [^Add  account  stated,  and  con- 
clude as  ante,  33,  Form  l.J 

(n)   See  a  form  and  law,  Power  «.  Butcher,  stead,  1  Camp.  4U  ;    James  u.  Swainestone, 

10  B.  &  C.  239.     This  count  is  proper  where  2  Camp.  546;  insurance  brokers  have  a  lien 

the   phiintiff  as  broker  has  got  policies  ef-  for  their  general   balance,  even   as   against 

f'ected  by  third  persons  for  the  defendant,  or  agents  acting  as  principals ;  Mann  v.  Forres- 

has   paid, premiums  or  losses  for  him;  but  ter,  4  Camp.  60;  Maanss  v.  Henderson,  1 

the    common    counts    for   work    done   and  East,  335 ;  insurance  brokers  cannot  recover 

money  paid  would  be  sufficient.     Where  the  brokerage  or  premiums  paid  when  policies 

action  is  at  the  suit  of  the  underwriter  to  not  duly  stamped.     5  &  6  Vict.  c.  82,  ^.  28. 

recover  premiums,  the  form  No.  22,  post,  169,  [Usage  at  Lloyd's.    Setting  off  losses  against 

should  be  adopted.     Supposed  losses  paid  to  premiums    as    between  broker  and  under- 

or  passed  in  account  with  the  assured  under  writer.     Sweeting  v.  Pearce,  7  C.  B.  N.  S. 

a  mistake  of  fact  may  be  recovered  back  as  449.] 
money  had  and  received ;  Edgar  v.   Bum- 
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INSURANCE,   POLICY  OF. 

I.  — ON  SEA  POLICIES,  ON  SHIPS,  GOODS,  &c. 

<S^s.  —  See,  in  general,  Abbott  on  Shipping,  by  Serjt.  Shee;  Hiigbes  on  Insurance; 
Arnould  on  Insurance;  Stark.  Ev. ;  Roscoe  Ev.  ;  Hopkins  on  Average. 

^he  action  must  be  brought  by  the  principal,  or  by  the  agent,  in  whose  name 
tlje  policy  was  effected;  Sargent  u.  Morris,  3  B.  &  Aid.  277;  Usparieha  t;. 
Noble,  13  East,  332;  if  several  be  interested,  and  one  effect  the  policy,  he 
alone  may  sue,  averring  the  interest  to  be  in  all  "  or  some  or  one  of  them." 
So  if  the  policy  be  effected  in  the  name  of  two,  and  one  alone  be  interested, 
he  should  be  plaintiff;  Marsh  v.  Robinson,  4  Esp.  98;  a  person  not  named 
In  the  policy  cannot  be  plaintiff  unless  he  has  an  interest  in  the  matter 
insured  atid  in  the  policy.  Crauford  u.  Hunter,  8  T.  R.  19.  [As  to  the 
persons  who  may  be  entitled  to  sue  on  a  policy  of  insurance,  see  1  Chitty  PI. 
9,  note  (n),  where  the  subject  is  fully  discussed,  and  the  cases  cited.] 

By  19  Geo.  2,  c.  37,  s.  1,  it  is  enacted,  "  That  no  assurance  or  assurances  shall 
be  made  by  any  person  or  persons,  bodies  corporate  or  politic,  on  any  ship 
or  ships  belonging  to  his  majesty,  or  any  of  his  subjects,  or  any  goods,  mer- 
chandises, or  effects  laden  or  to  be  laden  on  board  of  any  such  ship  or  ships, 
'  interest  or  no  interest,'  or  without  further  proof  of  interest  than  the  policy, 
or  by  way  of  gaming  or  wagering,  or  without  benefit  of  salvage  to  the  as- 
surer; and  that  every  such  assurance  shall  be  null  and  void  to  all  intents  and. 
purposes."  But  by  section.  2,  it  is  enacted,  "  That  assurance  on  private 
ships  of  war,  fitted  out  by  any  of  his  majesty's  subjects  solely  to  cruise 
against  his  majesty's  enemies,  may  be  made  by  or  for  the  owners  thereof, 
interest  or  no  interest,  free  of  average,  and  without  benefit  of  salvage  to  the 
assurer,  anything  herein  contained  to  the  contrary  thereof  in  any  wise  not- 
withstanding." And  by  section  3,  it  is  also  enacted,  "  That  any  merchandises 
or  effects  from  any  ports  or  places  in  Europe  or  America  in  the  possession  of 
the  crowns  of  Spain  or  Portugal,  may  be  assured  in  such  way  and  manner  as 
it  that  act  had  not  been  made." 

The  28  Geo.  3,  c.  56,  enacts,  "  That  it  shall  not  be  lawful  for  any  person  to 
make  or  effect  any  policy  of  insurance  on  any  ship,  goods,  or  other  property, 
without  first  inserting  the  name  or  names  or  usual  style  and  firm  of  one  or 
more  of  the  persons  interested  in  such  insurance,  or  of  the  consignor  or  con- 
signors, consignee  or  consignees,  of  the  property  so  insured,  or  of  the  person 
or  persons  residing  in  Great  Britain,  who  shall  receive  the  order  for  and 
effect  such  policy,  or  of  the  person  or  persons  who  shall  give  the  order  to  the 
agent  immediately  employed  to  effect  such  policy."  [See  1  Chitty  PI.  9,  and 
note  («).] 

Any  person  who  has  an  interest  in  the  subject-matter  of  insurance  may  be 
insured  to  that  extent,  but  the  interest  must  be  such  as  the  law  can  take 
notice  of;  [Hancox  v.  Fishing  Ins.  Co.  3  Sumner,  132,  140;  Wiggin  v. 
Mercantile  Ins.  Co.  7  Pick.  271;  Buck  v.  Chesapeake  Ins.  Co.  1  Peters 
(D.  S.),  l&l,  1.52,  153;  3  Kent,  262,  276;  Eastern  R.  R.  Co.  v.  Relief  Fire 
Ins.  Co.  98  Mass.  420;  Ins.  Co.  v.  Chase,  5  Wallace,  513;  Wilson  u.  Jones, 
L.  R.  2  Ex.  160,  151;]  and  therefore  an  interest  in  goods  claimed  under  a 
contract  void  under  the  statute  of  frauds  cannot  be  insured;  Stockdale  i. 
Dunlop,  6  M.  &  W.  224 ;  but  an  equitable  interest  as  in  goods.  Hill  x'.  S>  c- 
retan,  1  B.  &  P.  315,  or  in  a  ship  as  by  a  mortgagor,  Hutchinson  v.  Wright, 
25  Beav.  444;  [Tyler  v.  iEtna  Ins.  Co.  12  Wend.  507;  Locke  v.  North 
Amer.  Ins.  Co.  13  Mass.  61;  Gordon  v.  Mass.  F.  &  M.  Ins.  Co.  2  Pick. 
249;  Bartlett  w.  Walter,  13  Mass.  267;  Lazarus  v.  Commonwealdi  Ins.  Co. 
19  Pick.  81;  Borden  v.  Hingham  M.  F.  Ins.  Co.  18  Pick.  523  ;  Jackson  i>. 
Mass.  Mut.  F.  Ins.  Coi  23  Pick.  22;  Strong  v.  Manuf.  Ins.  Co.  10  Pick.  40; 
Curry  v.  Commonwealth  Ins.  Co.  10  Pick.  535  ;  Traders  Ins.  Co.  v.  Roberts, 
9  Wend.  404,]  suffices.  But  see  Stainbank  v.  Penning,  11  C.  B.  51;  Stain- 
bank  V.  Shepard,  13  C.  B.  418.  A  carrier  has  such  an  interest  in  goods 
carried  that  he  can  insure  the  goods;  Crowley  o.  Cohen,  3  B.  &  Ad.  478; 
Waters  v.  Monarch  Ins.  Co.  5  El.  &  Bl.  870;  The  London  &  North  Western 
Ry.  Co.  V.  Glyn,  1  El.  &  El.  652;  [Eastern  R.  R.  Co.  v.  ReUef  Fu-e  Ins. 
Co.  98  Mass.   42;]    so  a  lien  on  a  cargo  is  an   insurable  interest;    Briggs 
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Obs.  d.  Merchant  Trader's  Insurance  Association,  13  Q.  B.  167.  [So  is  a  me- 
ohanic's  lien.  Franklin  Fire  Ins.  Co.  v.  Coates,  14  Md.  285;  Carter  «.  Hum- 
bolt  F.  Ins.  Co.  12  Iowa,  287;  Stout  v.  City  Fire  Ins.  Co.  12  Iowa,  371.] 
And  a  person  purchasing  goods  after  a  partial  loss  of  them  without  knowl- 
edge of  the  loss  may  insure  them.  Sutherland  y.  Pratt,  11  M.  &  W.  296; 
[Seagrave  v.  The  Union  Marine  Ins.  Co.  L.  R.  1  C.  P.  304.] 

By  the  pleading  rules,  T.  T.  1853,  i.  9,  in  actions  on  policies  of  assurance,  the 
interest  of  the  assured  may  be  averred  thus;  That  A,  B,  C,  and  D,  or 
some  or  one  of  them,  were  or  was  interested,  &c.;  and  it  may  also  be  averred 
' '  that  the  insurance  was  made  for  the  use  and  benefit  and  on  the  account  of 
the  person  or  persons  so  interested."  [As  to  the  proper  person  to  sue  on  the 
policy,  see  1  Chitty  PI.  9,  note  (n).]  Before  the  statute  19  Geo.  2,  c.  37,  some 
averment  of  interest  was  in  general  absolutely  necessary,  and  such  averment 
is  necessaiy  even  in  actions  on  policies  upon  foreign  ships,  unless  the  policy 
contain  a  clause  denoting  the  proof  of  interest  to  be  unnecessary,  as  "  interest 
or  no  interest, "  "  that  in  cate  of  loss  the  said  policy  should  be  sufficient  proof 
of  interest,"  "  without  further  proof  of  interest  than  the  policy,"  or  to  the  like 
effect.     Cousins  v.  Nantes,  3  Taunt.  513. 

If  the  interest  in  a  policy  be  assigned  after  a  loss,  the  assignor  may  sue  as 
trustee  for  the  assignee ;  but  if  the  assignment  be  before  loss,  the  assignor 
can  only  sue  in  cases  where  the  policy  has  been  handed  over  to  the  assignee, 
or  it  has  been  agi'eed  that  the  policy  shall  be  kept  alive  for  his  benefit. 
Powles  w.  Innes,  11  M.  &  W.  10;  Sparkes  U.Marshall,  2  Bing.  N.  C.  761; 
[Cari'oU  V.  Boston  Marine  Ins.  Co.  8  Mass.  515;  Lazarus  o.  Commonwealth 
Jns.  Co.  5  Pick.  76,  81;  Copeland  „.  Mercantile  Ins.  Co.  6  Pick.  198; 
Hanco.x  v.  Fishing  Ins.  Co.  3  Sumner,  142;  3  Kent,  261.]  It  seems  that  a 
party  acquiring  an  interest  after  the  policy  was  eifected,  cannot  be  the  plain- 
tiff, although  an  interest  acquired  during  the  risk  sufficf  s  to  sustain  an  action' 
by  the  party  effecting  the  policy.  Hughes,  54;  Rhind  v.  Wilkinson,  2  Taunt. 
237;  Abitbol  v.  Bristow,  6  Taunt.  464;  Powles  v.  Innes,  11  M.  &  W.  10; 
Sutherland  v.  Pratt,  lb.  296;  12  lb.  16;  [Hancox  c.  Fishing  Ins.  Co.  3  Sum- 
-ner,  142;  Lane  v.  Maine  Mut.  Fire  Ins.  Co.  12  Maine,  44;  CaiToll  c.  Boston 
Mar.  Ins.  Co.  8  Mass.  515  ;  Lazarus  v.  Commonwenlth  Ins.  Co.  5  Pick.  76, 
81;  Rider  u.  Ocean  Ins.  Co.  20  Pick.  259;  Stetson  c.  Mass.  Mut.  Fire  Ins. 
Co.  4  Mass.  330,  336.] 

Sea  policies  are  generally  subscribed  by  several  underwriters,  each  of  whom 
contracts  a  separate  liability, -and  should  be  separately  sued.  "The  Gov- 
ernor and  Company  of  the  London  Assurance  Company,"  and  "  The  Gov- 
ernor and  Company  of  the  Royal  Exchange  Assurance,"  are  sued  by  name; 

2  Chit.  PI.  7th  ed.  310;  M'Swiney  v.  Royal  Exchange  Assurance,  14  Q.  B. 
634;  the  incorporated  or  associated  companies  must  be  sued  by  the  names  of 
the  parties  appointed  to  be  sued,  either  by  the  policy,  the  deed  of  settlement, 
or  the  act  of  incorporation ;  the  Alliance  Marine  Insurance  Company,  and 
the  Neptune  Insurance  Company,  are  sued  by  their  chairmen ;  Manning  v. 
Irving,  1  C.  B.  168;  Irving  v.  Manning,  2  lb.  784;  6  lb.  391;  Benson  v. 
Chapman,  6  M.  &  G.  702;  on  policies  effected  witA  the  Indemnity  Mutual 
Insurance  Company  and  the  Marine  Insurance  Company,  the  directors  sign- 
ing the  policies  are  usually  made  defendants.  Milward  v.  Hibbert,  3  Q.  B. 
120;  Phillips  v.  Nairne,  4  C.  B.  343. 

As  to  the  remedies  upon  policies  effected  with  insurance  companies  containing 
restrictive  clauses  making  the  stock  and  funds  of  the  company  alone  liable, 
see  Dawson  v.  Wrench,  3  Ex.  359  (The  General  Maritime  Assurance  Com- 
pany) ;  Reid  v.  Allan,  4  Ex.  326  ;  Dowdall  v.  Hullatt,  18  Q.  B.  2;  Halkett  ». 
Merchant  Traders' Assurance,  13  Q.  B.  960;  Hassell  w.  Same,  4  Ex.  523 ; 
Ex  parte  Athenasum  Life  Assurance  Co. ;  In  re  Prince  of  Wales  Insurance 
Co.  4  Kay  &  J.  517  ;  27  L.J.  Chan.  798;  King  v.  Accumulative  Life  Fund, 
&c.  Assurance  Co.  3   C.  B.  N.  S.  151  ;  Solvency  Guarantee  Society  u.  York, 

3  H.  &  N.  588 ;  no  action  lies  against  the  company  for  alienating  their  funds 
or  discontinuing  their  business.  lb.  .\n  action  by  a  member  of  a  mutual 
insurance  association  must  be  brought  against  some  one  other  individual 
member  of  the  association.     Lees  v.  Smith,  7  T.  R.  338  ;  Strong  v.  Harvey, 

4  Bing.  304;  Mead  o.  Davison,  3  Ad.  &  El.  309,  in  note  ;  Thompson  v.  Hop- 
per, 6  El.  &  Bl.  1  72  (The  Equitable  Marine  Insurance  Association). 
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Obs.  If  several  actions  be  brought  on  the  same  policy  against  several  underwriters, 
such  actions  may  be  consolidated  at  their  instance  upon  the  terms  of  their 
admitting  the  amounts  of  their  several  liabilities  if  their  liability  be  estab- 
lished. Lewis  V.  Burkes,  4  C.  B.  N.  S  330:  Hollingsworth  v.  Brodrick,  4 
Ad.  &  El.  646;  McGregor  v.  Horsfall,  4  M.  &'W.  321. 

The  amount  of  damages  recoverable  depends  upon  the  facts  of  the  particular 
case,  and  whether  there  is  a  total  or  partial  loss,  as  to  which,  see  post,  163, 
note  (c),  166,  note  (m).  Although  a  policy  is  in  the  nature  of  an  indem- 
nity, parties  may  agree  as  to  the  value  beforehand;  therefore,  on  a  valued 
policy,  the  assured  may  on  a  total  loss  recover  the  value  declared,  though  it 
be  more  than  the  marketable  value.     Irving  v.  Manning,  6  C.  B.  391. 

In  case  of  double  insurance,  the  whole  amount  insured  may  be  recovered  from 
either  set  of  underwriters  but  after  recovery  of  part  against  one,  the  excess 
only  can  be  recovered  against  another.  Newby  v.  Keid,  1  W.  Bl.  416; 
Bousfieldu.  Barnes;  4  Cauip.  228;  [Morgan  v.  Price,4Ex.  615;  Bruce  «>.  Jones, 
1  H.  &  C.  769.]  Interest  may  be  given  by  the  jury  in  the  nature  of  dam- 
ages; 3  &  4  W.  4,  u.  42,  s.  29;  the  damages  are  unliquidated,  and  an  adjust- 
ment does  not  alter  the  character  of  the  plaintiff's  remedy  so  as  to  let  in  a 
set-off.     Luckie  v.  Bushby,  13  C.  B.  864. 

1.    Upon  a  Policy  of  Insurance  upon  the  Cargo  of  a  Ship  and  Freight 

for  a  Total  Loss. 

For  that  the  plaintiff,  by   a   certain    policy    of  insurance,   amongst  other 

things,  caused  himself  to  be  insured,  "  lost  or  not  lost,"  at  and  from (o) 

to ,  upon  any  kind  of  goods  and  merchandise,  (jo)  in  the  ship  called , 

and  on  the  freight  {q)  thereof,  beginning  the  adventure  upon  the  goods  and 
merchandises  from  the  loading  thereof  on  board  the  said  ship  as  above,  until 
the  said  goods  and  merchandises  should  be  safely  discharged  and  landed,  (r) 

valued  at  £ , "  on  freight  and  cargo,  including  deck  load,"  against  perils  of  the 

seas  \_Sfc.  as  in  the  policy,  but  it  is  unnecessary  to  enumerate  all  the  perils  insured 
against ;  when  the  loss  is  plainly  attributable  to  only  one  of  them,  that  one  only 

(o)  When  the  insurance  is  on  a  voyage'  25  L.  T.  N.  S.  739,742;  Barber  v.  Fleming, 

"  at  and  from  "  a  port,  the  risk  commences  L.  E.  5  Q.  B.  59,  67  ;  Tobey  v.  United  F.  & 

at  the  port ;  when  the  insurance  is  "  from  "  M.  Ins.  Co.  L.  B.  5  C.  P.  155] ;  there  must, 

a  port,  the  risk  commences  at  the  beginning  however,  be   goods  ready  for  shipment   or 

of  the  voyage ;  Gibson  ;;.   Small,  16  Q.  B.  contracted  for.     Devaux  o.  I'Anson,  5  Bing. 

156,  157;  Palmer  v.  Marshall,  8  Bing.   79;  N.  C.  519;  [M'Gaw  v.  Ocean  Ins.   Co.   2.-5 

[3   Kent,  280,   281 ;   Millaudon  v.  Western  Pick.  409 ;  Robinson  v.  Manufacturers'    Ins 

Marine  &  Fire  Ins.  Co,   9  La.  27;  Thurston  Co.   1    Met.    146;    3   Kent,   311;    Riley   /•. 

V.  Koch,  4  Dallas,  348 ;  Lucas  v.  Jefferson  Hartford  Ins.  Co.  2  Conn.  373  ;  Adams  v. 

Ins.   Co.  6   Cowen,   635;  Craig  v.   Murga-  Warren  Ins.  Co.  22  Pick.  163  ;  Hart  y.  Del- 

ti-oyd,  4  Yeates,  161 ;  Wiggin  «.  Suffolk  Ins.  aware  Ins.  Co.  2  Wash.  C.    C.   346;    Liv- 

Co.   18  Pick.  153;  Kent  o.   Manuf.  Ins.  Co.  ingston   v.   Col.   Ins.   Co.  3  John.  49;   De 

18  Pick.   21 ;    Haughton  v.  Empire  Marine  Longuemere  v.  The   Phoenix   Ins.    Co.    10 

Ins.  Co.  L.  R.  1   Ex.  206] ;  in  general,  the  John.  127 ;  Gordon  v.  American  Ins.  Co.  4 

risk  on  freight  begins  when  the  goods  are  on  Denio,  362;  1  Arnoiild  Ins.  (2d  Am.   ed.) 

board,  or  the  ship  is  at  the  port  of  lading  in  470.]     The  risk  upon  "  profits  upon  cargo" 

a  condition  to  receive  them  ;  Tonge  «.  Watts,  does  not  attach  until  the  goods  are  put   on 

2  Stra.  1251 ;  Williamson  v.  Innes,  1  M.  &  board.     Halkead  v.  Young,  6  El.  &  Bl.  312. 

Kob.  88 ;  Flint  v.  Flemyng,  1  B.  &  Ad.  48;  (p)  If  by  the  policy,  or  by  any  memoran- 

[Bowen   v.   Hope  Ins.    Co.    20   Pick.   275  ;  dum  or  declaration,  the  insurance  is  to  be 

Garrigues   v.  Coxe,  1    Binn.   592  ;  Zacharle  on    particular    goods,   the   fact    should   be 

V.  Orleans  Itis.  Co.  5  Martin  N.  S.  637  ;  Ins.     stated  here,  as  "  upon bags  of  rice  val- 

Co.  V.  Bossiere,  9  Gill  &  J.   121 ;  Kemble  v.    ued  at  £ ,  to  be  loaded." 

Bowne,  1  Caities,  75:  Patrick  v.  Ludlow,  3  (q)  The   profit   of  a  ship-owner  carrying 

John.  Cas.  10 ;  Bell  v.  Marine  Ins.  Co.  8  his  own  goods  may  be  described  and  insured 

Serg.  &  R.  98 ;  Steinback  v.  Rhinelander,  3  as  freight.    Devaux  v.  I'Anson,  5  Bing.  N. 

John.  Cas.  269;   Gordon  v.  American  Ins.  C.  519;  [Robinson   v.   Manufacturers'   Ins. 

Co.  4  Dcnio,  362;  Robinson  v.  Manufactnr-  Co.  1  Met.  145,  146.] 

ers'  Ins.  Co.  1  Met.  143  ;  Potter  v.  Rankin,  (r)  Tierney  v.  Etheriugton,  1   Burr.  349 ; 

L.  R.  5  C.  P.  341 ;  S.  C.  L.  R.  3  C.  P.  562 ;  Harrison  v.  Ellis,  7  El.  &  Bl.  465. 
Beckett  v.  West  of  England  Mut.  Ins.  Co. 
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need  he  mentioned  (Cotterill  v.  Cuif,  4  Taunt.  285 j]  ;  and  by  a  certain  memo- 
randum thereunder  written,  corn,  fish,  salt,  fruit,  flour,  and  seed  were  warranted 
free  from  average,  unless  general,  or  the  ship  should  be  stranded  ;  sugar, 
tobacco,  hemp,  flax,  hides,  and  skins  were  warranted  free  from  average  under 
£5  per  cent. ;  and  all  other  goods,  also  the  ship  and  freight,  were  warranted 
free  from  average  under  £3  per  cent,  unless  general,  or  the  ship  should  be 
stranded ;  (s)  [and  by  a  certain  other  memorandum  thereunder  written,  it 
was  declared  that  the  said  insurance  was  on  goods]  (t)  [any  other  express 
warranties  as  to  the  ship  itself,  or  the  time  or  mode  of  its  sailing,  should  also 
he  stated  here"]  ;  and  the  defendant,  in  consideration  of  certain  premiums  of 
insurance  paid  {or  agreed  to  be  paid)  by  the  plaintiiF  to  the  defendant,  became 
an  insurer  to  the  said  plaintiiF,  and  duly  subscribed  [or  if  hy  agent,  "  by  one 
G.  H.,  his  agent  in  that  behalf  duly  subscribed"]  the  said  policy,  as  such 
insurer  to  the  plaintiiF  for  the  sum  of  [£100],  upon  the  said  premises  (u)  ia 
the  said  policy  mentioned.    And  the  said  policy  being  made,  goods  (x)  of  great 

value  had  been   and  were   shipped  and  loaded  at  aforesaid,  in   and  on 

board  of  the  said  ship,  to  be  carried  therein  as  cargo  on  the  said  voyage  for 
certain  freight,  (y)  and  that  the  plaintiff  was  [or  if  the  policy  were  effected  by 
him  only  as  agent  "  that  one  A."  (the  principal)  "  was,"  or  if  there  he  any 
doubt  as  to  the  parties  in  whom  the  interest  was  vested,  state  "  and  that  A.,  B., 
C,  and  D.,"  naming  the  parties  probably  interested,  "  or  some  or  one  of  them, 
were  or  was  "  (z)  then  at  the  time  of  the  commencement  of  the  risk  and  from 
thence  until  and  at  the  time  of  the  loss  hereinafter  mentioned^  interested  in 

(s)  This  is  the  common  memorandum  at 
the  foot  of  the  policy  (see  Park,  20,  21,  101 ; 
Marsh,  240),  and  protects  the  underwriter 
from  making  good  any  partial  loss  whatever 
upon  the  class  of  articles  first  specified,  and 
any  loss  under  £5  per  cent,  on  the  class 
secondly  specified,  unless  in  either  case  the 
loss  were  incurred  in  consequence  of  a  gen- 
eral average,  or  the  ship  be  stranded  ("sunk 
or  burnt ") ;  but,  according  to  the  case  of 
Wells  V.  Hopwood,  3  B.  &  Ad.  34,  every 
average  or  partial  loss  becomes  a  charge 
upon  the  underwriters  where  a  stranding 
has  taken  place,  whether  the  loss  has  been 
in  reality  occasioned  by  the  stranding  or  not. 
As  the  memorandum  is  part  of  the  policy, 
its  contents  may  be  so  .stated,  without  adopt- 
ing the  word  "  memorandum."  As  to  what 
is  a  stranding,  see  Magnus  v.  Butterinere,  1 1 
C.  B.  876. 

(t)  The  general  terms  of  the  insurance, 
in  the  printed  part  of  the  policy,  are  quali- 
fied by  the  insertion,  either  in  the  body  or  at 
the  foot  of  the  policy,  of  the  words  "  on  ship," 
or  "on  goods,"  or  "on  freight,  &c."  and 
when  inserted  at  the  foot,  such  memorandum 
is  generally  described  as  in  the  above  prece- 
dent ;  but  in  the  form  in  the  text,  which 
states  the  ejffect  of  the  policy  to  be  on  goods, 
not  setting  out  the  policy,  the  averment 
within  brackets  may  be  omitted.  See  infra, 
note  (u).  In  some  policies  on  goods,  &c. 
the  particular  goods  insured  are  enumerated 
in  the  margin  of  the  policy,  or  by  a  separate 
declaration,  in  which  case  the  averment  of 
the  insurance  thereon  may  be  as  follows : 

VOL.  II.  11 


"  And  the  said  insurance  was  on  — 

of  rice  marked ,  valued   at  £ ,  and 

bags  of  rice  marked  ,  valued   at 

;£ ,  in  the  margin  of  the   said   policy 

enumerated,  and  separately  valued,  and  the 
total  value  of  the  said  goods  and  merchan- 
dises was  thereby  declared  to  be  £ ."  See 

an  instance,  Entwistle  v.  Ellis,  27  L.  J.  Ex. 
105. 

(u)  Where  a  policy  in  the  common 
printed  form  on  ship  and  goods  contains  a 
written  memorandum,  declaring  the  insur- 
ance to  be  on  goods,  the  effect  is  the  same  as 
if  goods  only  were  mentioned  in  the  policy  ; 
Robertson  v.  French,  4  East,  141,  per  Lord 
Ellenborough ;  and  a  general  averment  that 
the  defendant  became  an  insurer  on  the 
premises  in  the  policy  mentioned  is  proper. 
Haughton  i:  Ewbank,  4  Camp.  89  ;  but  see 
Entwistle  w.' Ellis,  2  H.  &  N.  549;  and  see 
Form  9,  post„168,  setting  out  the  policy  ver- 
batim. 

(x)  If  the  jjolicy  is  on  particular  goods, 
aver  that  such  goods  were  put  on  board.  Ue 
Symonds  v.  Johnston,  2  N.  R.  77 ;  l)e  Sy- 
monds  v.  Sheddon,  2  B.  &  P.  153;  and  see 
Wilkinson  i;.  Hyde,  27  L.  J.  C.  P.  116. 

{)))  Where  the  policy  is  on  freight,  and 
the  loss  arises  before  the  goods  are  actually 
shipped,  but  after  they  are  contracted  for, 
the  declaration  should  be  framed  accord- 
inglv.  See  form,  Pevaux  c.  I' Anson,  5 
Bjng. N.  C.  519. 

(«)  See  Obs.  ante,  159  ;  Rules  on  Plead- 
ing, Trin.  T.  1853,  r.  9;  post,  Appendix; 
Pim  ».  Reid,  6  M.  &  G.  1. 
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the  said  cargo  and  freight  [_or  "  premises  "]  insured,  to  the  value  and  amount 
of  all  the  moneys  by  [him]  ever  insured  thereon  [^or  in  a  valued  policy  "to 
the  value  in  the  said  policy  mentioned ; "  add,  if  the  policy  were  made  in  the 
name  of  an  agent,  "  and  that  the  said  insurance  was  made  for  the  use  and 
benefit  and  on  the  account  of  the  person  or  persons  so  interested  "  (a)],  and 
the  said  ship,  with  the  said  goods  on  board  thereof,  departed  and  set  sail  from 

aforesaid,  on  her  said  voyage,  and  during  such  voyage,  and  before  her 

"  arrival "  at  aforesaid   [or,  "  and  during  the  continuance  of  the  said 

risk,''  if  the  risk  was  to  continue  after,  or  did  not  depend  upon  arrival],  the 
said  ship  and.  goods  were  by  the  perils  and  dangers  of  the   seas  (5)   wholly 

(a) ;  Dixon  v.  Sadler,  5  M.  &  W.  405,  414  ; 
S.  C.  8  M.  &  W.  895 ;  Biccard  v.  Shepherd, 
14  Moore  P.  C.  471,  493;  Nelson  v.  Suffolk 
Ins.  Co.  8  Cash.  477,  496;  Patapsco  Ins. 
Co.  V.  Coulter,  3  Peters,  222  ;  Columbia  Ins. 
Co.  V.  Lawrence,  10  Peters,  507  ;  Waters  v. 
Merchants'  Louisville  Ins.  Co.  11  Petei's, 
213 ;  Copeland  !•.  New  England  Marine  Ins. 
Co.  2  Met.  432  ;  Perrin  ;•.  Protection  Ins. 
Co.  11  Ohio,  147;  Henderson  v.  Western 
M.  &F.  Ins.  Co.  10  Rob.  La.  164;  General 
Mut.  Ins.  Co.  V.  Sherwood,  14  Peters,  351  ; 
S.  C.  1  Blatehf.  251  ;  Hale  «.  Wash.  Ins. 
Co.  2  Story,  176;  Parkhurst  v.  Gloucester 
Mut.  Fishing  Ins.  Co.  100  Mass.  301 ;  (in 
which  it  was  held  that  the  usual  marine 
risks  include  barratry  of  mait'jr  ;)  Davidson 
u.  Burnand,  L.  R.  4  C.  P.  117;  Street  v. 
Augu.sta  Ins.  Co.  12  Rich.  13;  Amcriciin 
Ins.  Co.  V.  Inslev,  7  Penn.  St.  223 ;  Georgia 
Ins.  &  T.  Co.  V.  'Dawson,  2  Gill,  365 ;  Ha- 
gar  V.  New  Eng.  M.  M.  Ins.  Co.  59  Maine, 
460;  Mathews  v.  Howard  Ins.  Co.  1  Ker- 
nan,  9,  15  ;  Fireman's  Ins.  Co.  v.  Powell,  13 
B.  Mon.  311;  Potter  v.  Suffolk  Ins.  Co.  2 
Sumner,  197;  St.  Louis  Ins.  Co.  v.  Glasgow 
and  Missouri  Ins.  Co.  u.  Glasgow,  8  Missou. 
713,  725;  2  Arnould  Ins.  (2d  Am.  cd.)  767, 
et  seq. :]  or  the  mistake  of  the  master,  being  of 
competent  skill  when  the  policy  was  effected ; 
Phillips  V.  Headlam,  2  B.  &  Ad.  380;  or  by 
negligent  loading.  Redman  i'.  Wilson,  14  M. 
&  W.  476.  It  is  not  a  loss  by  perils  of  the 
sea  if  a  ship  be  worm  or  rat  eaten  f  Rohl  a. 
Parr,  1  Esp.  445  ;  Hunter  v.  Potts,  4  Camp. 
203  ;  [Aymar  o.  Astor,  6  Cowen,  266 ;  3 
Kent,  300,  301  ;  Laveroni  v.  Drury,  8  Ex. 
166  ;  Hazard  n.  New  England  Mar.  Ins.  Co. 
1  Sumner,  218,  228;  S.  C.  8  Peters,  557; 
Garrigucs  v.  Coxe,  1  Binn.  592,  is  contra ;] 
or  be  sunk  by  Another  English  ship,  mistak- 
ing her  for  an  enemy  and  tiring  on  her.  Ciil- 
len  V.  Butler,  5  M.  &  S.  461.  A  sale  of 
goods  by  the  master  for  defraying  the  neces- 
sary repairs  of  damage  by  storm  to  the  ship 
is  not  a  loss  of  the  goods.  Sarquy  v.  Hob- 
son,  2  B.  &  C.  7;  4  King.  131,  S.  C;  but 
see  Parfitt  i'.  Thompson,  13  M.  &  W.  392.  As 
to  what  is  a  stranding,  Magnus  v.  Butter- 
mere,  1 1  C.  B.  876  ;  loss  by  seizure  or  cap- 
ture, Kleinwort  v.  Shepard,  1  El.  &  El.  4+7; 
Powell  V.  Hyde,  5  El.  &  Bl.  607  ;  Lozano  v. 
Janson,  28  L.J.  Q.  B.  337  ;  [2  Kl.  &  El.  160;] 
loss  by  restraint  of  princes.  Crow  v.  Falk,  8 
Q.  B.  467. 


(a)  See  ante,  166,  note  (e). 

(6)  Or  "  by  the  perils  insured  against," 
if  the  declaration  does  not  show  all  the  risks 
insured  against,  but  simply  the  risk  which 
occasioned  the  loss.  The  proxhnate,  and  not 
the  remote  cause  of  loss  should  be  stated. 
Thompson  v.  Hopper,  6  El.  &  BI.  172,  per 
Martin  B. ;  Montoya  v.  London  Assurance 
Company,  6  Ex.  451  ;  if  any  doubt,  state 
all  the  risks,  and  aver  that  the  loss  was  by 
the  perils  insured  against.  The  cause  of 
loss  is  generally  taken  from  the  protest.  See 
the  descriptions  of  losses  bj'  different  causes, 
2  Chit.  PI.  A  ship  not  heard  of  within  a  rea- 
sonable time  after  sailing  is  presumed  to 
have  foundered  i\t  sea.  Koster  v.  Reed,  6  B. 
&  C.  19;  [Paddock  f.  Franklin  Ins.  Co.  11 
Pick.  227,  237 ;  Godon  «.  Bowne,  2  John. 
150.  As  10  the  time  when  the  loss  is  pre- 
sumed to  have  occurred,  Clifford  v.  Thom- 
aston  Mut.  Ins.  Co.  (Maine)  4  Am.  Law 
Reg.  (N.  S.)  594 ;  Brown  v.  Neilson,  1 
Gaines,  525.]  As  to  what  are  losses  by 
perils  of  the  sea,  see,  in  general,  Arnould  on 
Insurance;  Roscoe  Ev. ;  they  mean  strictly 
loss  by  sea-damage,  as  by  stress  of  iveather, 
winds  and  waves,  lightning  and  tempest, 
rocks,  sands,  &c.  as  a  loss  by  being  run 
down  by  another  vessel,  though  through 
gross  negligence ;  Smith  v.  Scott,  4  Taunt. 
126  ;  [Hale  v.  Wash.  Ins.  Co.  2  Story  C.  C. 
176;]  or  through  mi-sfortune  running  foul 
of  another  vessel ;  BuUer  v.  Fisher,  3  Esp. 
67 ;  but  see  De  Vaux  v.  Salvador,  4  Ad.  & 
E.  420 ;  by  the  barratry  of  the  master  ;  Hey- 
man  v.  Parish,  2  Camp.  149  ;  [see  Waters 
V.  Merchants'  Louisville  Ins.  Co.  11  Peters, 
219,  220  ;]  a  loss  by  animals  being  killed 
by  the  rolling  of  a  ship  in  a  storm;  Law- 
rence V.  Aherdein,  5  B.  &  Aid.  107  ;  Gabay 
1).  Lloyd,  3  B.  &  C.  793;  damage  in  a  har- 
bor or  tidewiiy  by  the  vessels  taking  the 
ground  and  bilging  on  the  tide  falling,  is  not 
gencrully  a  loss  by  periLs  of  the  sea,  unless 
occasioned  by  unusual  swell.  Thompson  v. 
Whitmore,  3"  Taunt.  227;  Phillips  v.  Bar- 
ber, 5  B.  &  Aid.   161;  Fletcher  v.  Inglis,  2 

B.  &  Aid.  315;  Magnus  v.  Buttermere,  11 

C.  B.  876 ;  [but  see  Ellery  v.  New  Eng.  Ins. 
Co.  8  Pick.  14.]  There  may  be  a  loss  by 
perils  of  the  sea  within  the  policy,  though 
remotely  caused  by  the  negligence  of  the 
crew;  Walker  n.  Maitland,  5  B.  &  Aid.  171  ; 
Bishop  V.  Pentland,  7  B.  &  C.  219 ;  Shore 
V.  Bental,  lb.  798,  note,  [3   Kent,  300,  note 
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lost,  (c)  and  did  never  arrive  at aforesaid,  whereby  the  plaintiff  lost  the 

freight  of  the  said  goods  (d)  [or  if  the  loss  were  hy  capture,  "  were  on  the  high 
seas,  with  force  and  arms  and  in  an  hostile  manner,  captured,  seized,  and  taken 
by  certain  enemies  of  our  lady  the  now  queen "].  And  although  all  con- 
ditions precedent  have  been  performed,  and  all  events  have  happened,  and 
things  exist,  and  periods  of  time  have  elapsed  to  entitle  the  plaintiff  to  a  per- 
formance by  the  defendant  of  his  contract,  and  to  entitle  the  plaintiff  to  main- 
tain this  action,  (e)   yet  the  defendant  has  not  paid  the  plaintiff  the  said  sum 


(c)  As  to  this,  see  Hills  v.  London  Assur- 
ance Company,  5  M.  &  W.  569 ;  Benson  v. 
Chapman,  7  Srott  N.  R.  625  ;  Rosetto  v.  Gur- 
ney,  11  C.  B.  176  ;  Muss  v.   Smith,  9   C.  B. 
94;  Riilli  V.  Janson,  6   El.   &  Bl.  422;  Lo- 
zano  V.  Janson,  28  L.  J.   Q.  B.  337  ;  Man- 
ning V.  Irviui;',  supra ;  Irving'  v.  Manning, 
supra.    A  paitial  loss  may  be  recovered  on 
a  declaration  claiming  a   total  loss.   Gardi- 
ner V.  Croefdale,  1  W.  Bl.   198  ;  Benson  v. 
Chapman,  8  C.  B.  9.50  ;  [Watson  v.  Ins.  Co. 
of  N.  Anier.  1  Binn.  47.]     A  loss  may  be 
total  or  partial ;  a  total  loss  may  be  actual 
or  constructive  ;  if  the  thing  insured  is  either 
totally  destroyed,  or  so  damaged  as  to  be 
worthless,  and  the  adventure  thereby  wholly 
frustrated,  it  i.s  a  total  loss;  so  if  the  thing, 
though  existing  in  fact,  is  lost  for  all  uselul 
purposes,  so  as  to  justify  the  assured  in  aban- 
doning all  his  interest  in  it  to  the  insurer, 
this  is   a  constructive  total  loss.     And  the 
fact  that  possession  may  possibly  be  resumed 
by  the  owner  will  not  reduce  it  to  a  partial 
loss  ;  the  subject  of  insurance  must  be"  in  ex- 
istence  under   such   circumstances  that  the 
assured  may,  if  he  please,  have  possession, 
jnd   may   reasonablv   be   expected    to   take 
possession  of  it ;  M'iver  v.  Henderson,  4  M. 
&  S.  576 ;  Holdsworth  «.  Wise,  7  B.  &  C. 
798  ;  Lozano  !■.  Janson,  28  L.  J.  Q.  B.  337 ; 
3   Kent   Com.  318.     [As  to  abandonment; 
by  the  English  law,  even  although  the  facts 
were  such  as  lo  justify  the  assured  in  giving 
notice  of  abandonment  at  the  time  he  did  so, 
yet  he  cannot  insist  on  such  notice,  and  re- 
cover as  for  a  total  loss,  if  the  thing  insured 
be  restored,  before  he  commences  his  action, 
in   such   a  state  that  he  may  reasonably  be 
expected  to  take  possession  of  it.   2  Arnould 
Ins.  (2(1  Am.  ed.)  994.     But  by  the  law  in 
the   United   States,    an   abandonment  once 
rightfully  made  is  conclusive,  and  the  rights 
following  from  it  are  not  divested  by  any 
subsequent   events   which   may  change  the 
situation  of  the  property.     3  Kent,  324,  325  ; 
Bradlee   v.   Maryland   Ins.   Co.    12   Peters, 
378  ;  Peele  o.  Merchants'  Ins.  Co.  3  Mason, 
27  ;    Lovering    v.   Mercantile    Ins.   Co.    12 
Pick.  348;  2  Arnould  Ins.  (2d  Am.  ed.)  993, 
994,  and  cases  in  note  (1).     It  is  a  general 
rule  in  the  United  States,  that  if  the  ship  or 
goods  insured  be  damaged  to  the  extent  of 
more  than  half  the  value,  by  any  peril  in- 
sured against,  the  insured  may  abandon  and 
recover  fur  a  total  loss;  for  if  the  .ship  or 
cargo  be  damaged  so  as  to  diminish   their 
value  above  half,  they  are  said  to  be  con- 
structively  lost.  "  The  rale,"  says  Mr.  Chan- 


cellor Kent,  "came  from  the  French  law, 
and  is  to  be  found  in  the^treatise  of  Le 
Guidon,  where  it  is  applied  to  the  case  of 
goods,  and  in  respect  to  both  ship  and  cargo, 
the  rule  has  been  incorporated  into  Ameri- 
can jurisprudence."  3  Kent,  329  ;  2  Arnould 
Ins.  (2d  Am.  ed.)  1052,  note  (I)  and  cases 
cited;  Kettell  v.  Alliance  Ins.  Co.  10  Gray, 
144,  154.  See  Wallerstein  v.  Columbia  Ins. 
Co.  44  N.  Y.  204,  217;  Lockwood  ti.  San- 
gamo  Ins.  Co.  46  Missou.  71.]  Any  destruc- 
tion or  injury  arising  to  part  of  a  cargo  of 
goods  aU  of  the  sanii;  species,  as  a  cargo  of 
linseed,  does  not  amount  to  a  total  loss  of 
part,  but  a  partial  loss  of  the  whole ;  but 
this  is  not  so  where  the  insurance  is  upon  any 
kind  of  goods,  and  several  distinct  parcels  of 
goods  of  different  species  are  shipped,  or 
where  there  are  several  parcels  of  goods, 
and  each  is  the  subject-matter  of  a  separate 
insurance.  Entwistle  v.  Ellis,  2  H.  &  N.  549 ; 
Duffw.  Mackenzie,  3  C.  B.  N.  S.  16;  Wil- 
kinson V.  Hyde,  3  C.  B.  N.  S.  30 ;  [Newlin 
V.  Ins.  Co.  20  Penn.  St.  312 ;  Ralli  v.  Jan- 
son, 6  El.  &  Bl.  422,  446 ;  Kettell  v.  Alli- 
ance Ins.  Co.  10  Gray,  144, 154  ;  Hernandez 
V.  Sun  M.  Ins.  Co.  6  Blatchf  317  ;  Silloway 
V.  Neptune  Ins.  Co.  12  Gray,  73,  85  ;  Wal- 
lerstein V.  Columbia  Ins.  Co.  44  N.  Y.  204, 
216;]  as  to  what  amounts  to  a  total  loss  of 
freight ;  Moss  v.  Smith,  9  C.  B.  94  ;  Michael 
V.  Gillespy,  2  C.  B.  N.  S.  627  ;  [Pliilpott  v. 
Swann,  H  C.  B.  N.  S.  270,  282 ;  Allen  v. 
Mercantile  M.  Ins.  Co.  44  N.  Y.  437,  441 ; 
Lord  V.  Neptune  Ins.  Co.  10  Gray,  109; 
Parsons  v.  Manuf  Ins.  Co.  16  Grav,  463, 
468 ;  Potter  v.  Rankin,  L.  R.  5  C.  P.  341, 
374,  379.]  Upon  an  insurance  on  profits  of 
a  cargo  against  perils  of  the  sea,  no  liability 
attaches  upon  the  underwriters  unless  the 
profits  themselves  are  lost  by  a  peril  insured 
against,  and  therefore  not  in  a  case  where 
the  carrying  ship  is  lost,  but  the  cargo  is 
safely  delivered  by  another  vessel,  or  where 
the  vessel  is  lost  before  any  goods  are  put 
on  board.  Halkead  v.  Young,  6  El.  &  Bl. 
312;  [Abbott  v.  Sebor,  3  John.  Cas.  39; 
Smith  V.  Reynolds,  I  H.  &  N.  221  ;  Chope 
V.  Reynolds,  5  C.  B.  N.  S.  642  ;  Wilson  i>. 
Jones,  L.  R.  2  Ex.  139,  146;  3  Kent,  273.1 

(d)  As  to  what  is  a  total  loss  of  freight. 
Chope  V.  Reynolds,  5  C.  B.  N.  S.  642; 
Michael  v.  Gillespy,  2  C.  B.  N.  S.  627  ;  26 
L.  J.  C.  P.  306. 

(e)  As  to  the  general  averment  of  per- 
formance of  conditions  precedent,  Bamber- 
ger V.  Commercial  Credit  Mutual  Assurance 
Society,  15  C.  B,  676;  ante,  39. 
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of  £ .     [_A  second  count  upon  the  policy  cannot  he  added ;  but  a  count  for 

money  had  and  received,  to  recover  back  the  premium  upon  a  contract  implied 
by  law,  is  allowed.  See  Pleading  Rules,  T.  T.  1853,  r.  1  ;  post,  Appendix. 
If,  therefore,  there  be  any  ground  for  claiming  a  return  of  the  premium,  (_/") 
add  the  common  count  for  money  had  and  received,  and  on  an  account  stated,  as 
ante,  85,  Form  2.]  {g) 

[  Count  on  a  policy  insuring  against  damage  payable  by  the  ship-owner  for 
collisions.  Thompson  v.  Reynolds,  7  El.  &  Bl.  172  ;  Taylor  v.  Dewar,  5  £.  & 
S.  58. 

On  a  policy  insuring  against  seizure  and  detention,  for  a  total  loss  caused  by 
an  embargo.     Fowler  v.  Scottish  Marine  Ins.  Co.  18  C.  B.  N.  S.  818.] 

2.    Upon  a  Policy  of  Insurance  upon  Groods,  to  Recover  a  Particular 

Average.  (A)  » 

For  that  the  plaintiff  by  a  policy  of  insurance  [^rc.  as  in  preceding  form, 

showing  the  terms  of  the  policy,  that  the   defendant  subscribed  the  policy,  the 

loading  and  sailing  of  the  ship  with  the  goods  on  board,  and  the  plaintiff's 

interest  in  the  goods,  and  then  aver  the  loss  as  follows  ■]   "  And  that  afterwards, 

and  whilst  the  said  ship  was  proceeding  on  her  said  voyage,  and  before  her 

arrival  at aforesaid,  and  during  the  said  risk,  the  said  goods  being  then 

on  board  thereof,  were  by  the  perils  of  the  seas,  and  other  the  perils  insured 

against,  wetted,  damaged,  wasted,  and  spoiled,  whereby  the  plaintiff  sustained 

an  average  damage  or  loss  on  the  said  goods  to  a  larger  amount  than  £5  per 

cent,  on  all  the  money  insured  thereon,  to  wit,  to  the  amount  of  £ •  by  the 

hundred  for  each  £100  insured  thereon  as  aforesaid,  whereby  the  defendant 

became  liable  to  pay  to  the  plaintiff  £ ,  being  the  defendant's  proportion 

of  the  said  average  loss  upon  and  in  respect  of  the  said  sum  of  £ by  the 

defendant  so  insured."     And  the   plaintiff  says  that  all  conditions  '[^c.  as  ante, 

1 63],  yet  the  defendant  hath  not  paid  the  said  sum  of  £^ to  the  plaintiff. 

{/}  The   assured  is  entitled  to  a  return  come  bankrupt.     Boddington  v.  Castelli,  1 

of  premium  when  the  policy  is  avoided,  ab  El.  &  Bl.  879.     [As  to  concealment  of  ma- 

tm'feo,  on  the  ground  of  misrepresentation  or  terial  fact  by  plaintiff,  see  Bates  y.  Hewitt, 

concealment  of  a  material  fact  by  the  as-  L.  E.  2  Q.  B.  595.J 

sared  without  fraud ;  so  where  there  was  no         {ff)  [See  forms  m  Benson  v.  Chapman,   8 

insurable  interest,  or  an  interest  less  than  C.  B.  950;  Sutherland  v.  Pratt,  11  M.  &  W. 

that  insured,  the  premium  or  part  of  it  may  296  ;  Cunard  v.  Hyde,  El.,  Bl.  &  El.  670 ; 

he  recovered   back.     If  there  are   two   in-  Lozano  v.  Janson,  28  L.  J.  Q.  B.  337.    Pol- 

.surances,  at  different  times,  together  exceed-  icy  on  goods  warranted  free  from  capture 

ing  the  amount  of  the  interest,  the  excess  is  and  all  consequences  of  hostilities,  &c. ;  loni- 

to  be  recovered  from  the  last  insurer;  if  both  des  v.  Universal  Marino  Ass.    14  C.  B.  N.  S. 

are  effected  at  the  same  time  before  the  risk  259  ;  policy  on  deck  goods  against  loss  by 

commenced,  the  return  must  be  ratable;  so  jettison  only;  Watson  v.  Swann,  11  C.  B.  K. 

if  the  risk   has   never  commenced,  the  pre-  S.  756 ;  policy  on  a  cargo  with  liberty  to 

ininm  may  be  recovered  back ;   but  if  the  barter ;  Harrison  v.  Ellis,  7  El.  &  Bl.  465  ; 

risk  has  once  commenced,  or  the  policy  is  policy   on   advance    made    on    account    of 

void  on   the  ground   of  illegality  or  fraud,  freight ;  Ellis  o.  Lafone,  9  Ex.  546 ;  Wilson 

there  can  be  no  return.   See,  in   general,  3  k.  Martin,  11  Ex.  684  ;  I)e  Cuadra  w.  Swann 

Kent,  341  ;  Fish  v.  Masterman,  8  M.  &  W.  16  C.  B.  N.  S.  772.] 

165 ;    Stevenson    v.    Snow,   3   Burr.    1237 ;         (A)  Upon   a  policy   on  goods  free   from 

1  )alzell  V.  Mair,  1  Camp.  532;  Anderson  v.  particular  average,  no  damage  short  of  the 

Thornton,  8   Ex.   425,  428,   per  Parke   B.  absolute    destruction   of  the  thing  insured 

The  action  may  be  brought  in  the  name  of  will  amount  to  a  total  loss.     Navone  v.  Had- 

tho   broker  in  whose  name  the  policy  was  ef-  don,  9  C.  B.  30.     [As  to  the   meaning   of 

fected,  or  in  that  of  the  principal  for  whose  "  particular  average,"   see  the   great  Indian 

benefit  the  policy  was  effected.     Martin  v.  Peninsula  liy.  Co.  v.  Saunders,  1   B.  &  S. 

Sitwell,   1   Show.   1.56,  [1   Chitty  PI.  9,  note  41;  Oppenheim  i>.  Fry,  5  B.  &  S.  348;  Kid- 

(n),]  as  to  who  should  sue  where  the  policy  ston  v.  The  Empire  Marine  Ins.  Co.  Lim. 

has  been  assigned  and  the  assured  has  be-  L.  E.  1  C.  P.  535 ;  2  lb.  357.] 
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3.  For  a  Total  Loss  of  Part  of  the   Groods,  where  the  Policy  contains 

a  Memorandum  against  Particular  Average. 
Janson  v.  Ralli,  6  El.  &  Bl.  422 ;  and  see  Entwistle  v.  Ellis,  2  H.  &  N.  549.' 

4.  On  a  Policy  of  Insurance  upon  Groods,  to  recover  for  a  Q-eneral 

Average  Loss. 

For  that  the  plaintiff  by  a  certain  policy  of  insurance  caused  himself  to  be 

insured,  lost  or  not  lost,  at  and  from  to  ,  upon  certain  goods  in  the 

ship  -,  beginning  the  adventure  upon  the  said  goods  from  the  loading 

thereof  on  board  the  said  ship  as  above,  until  the  said  goods  should  be  safely 

discharged  and  landed,  valued  [^■c.J  at  £ ,  against  the  perils  of  the  seas 

\_£fc.  as  in  the  policy^,  and  the  said  goods  were  warranted  free  from  average 
unless  general,  or  the  ship  should  be  stranded,  and  the  defendant  in  considera- 
tion of  certain  premiums  {S^c.  as  in  Form  1,  showing  that  the  defendant  sub- 
scribed the  policy,  the  shipment  of  the  goods,  the  interest  therein,  and  the  sailing 
of  the  ship  with  the  goods  on  board,  as  in  Form  1,  and  then  proceed  as  follows  .-J 
And  that  during  the  said  voyage  and  the  continuance  of  the  said  risk,  the  said 
ship,  with  the  said  goods  on  board  the  same,  was  by  perils  of  the  seas,  and  the 
perils  insured  against,  brought  into  great  distress  and  in  danger  of  being  lost, 
wherefore  the  master  and  crew  of  the  said  ship,  for  the  general  safety  and  pres- 
ervation of  the  said  ship  and  the  goods  and  merchandise  on  board  thereof  dur- 
ing the  said  voyage,  were  necessarily  obliged  to  cut  away  and  did  cut  away 
and  cast  into  the  sea,  masts,  yards,  sails,  cables,  anchors,  ropes,  and  buoys  of 
and  belonging  to  the  said  ship,  whereby  they  were  lost ;  (i)  by  reason  whereof 
the  plaintiff,  in  respect  of  his  interest  in  the  said  goods  so  insured,  became 
liable  to  bear  and  pay  a  proportionable  part  of  the  value  of  the  said  masts, 
yards,  sails,  cables,  anchors,  ropes,  and  buoys,  so  lost  as  aforesaid,  and  thereby 
sustained  a  general  average  loss,  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  £70  by  the  hundred  for  each  and  every  £100  so  by  him  insured  as 
aforesaid,  whereby  the  defendant  became  liable  to  pay  to  the  plaintiff  the  sum 
of  £70,  for  and  in  respect  of  the  said  sum  of  £100  so  by  him  insured  as  afore- 
said. And  all  conditions  have  been  performed  [§•(;.  as  in  Form  1,  to  the  con- 
clusion'^. 

5.    Upon  a  Voyage  Policy  on  a  Ship  for  a  Total  Loss, 

[For  that  on  the day  of A.  d. ,  the  plaintiff  was  the  owner 

of  the  ship  John,  then  lying  in  the  harbor  of ;  and  the  said  company  [the 

defendants],  in  consideration  of  a  premium  therefor  paid  to  them  by  the 
plaintiff,  made  a  policy  of  insurance  on  the  said  ship,  for  a  voyage  from  the 
said to  Cadiz,  in  Spain,  and  at  and  from  said  Cadiz  to  her  port  of  dis- 
charge in  the  United  States,  (i)  and  thereby  promised  to  insure  for  the  plain- 
tiff ten  thousand  dollars  upon  the  said  ship,  for  the  said  voyage,  against  the 
perils  of  the  seas,  and  other  perils,  in  said  policy  mentioned  ;  and  the  plaintiff 

(j)  See  several  forms  of  averments  of  Lindsay  v.  Janson,  4  H.  &  N.  699  ;  [Whit- 
average  losses,  2  Chit.  PI.  148;  and  see  the  well  v.  Harrison,  2  Ex.  127;  Meigs  ■;.  Mut. 
cases  referred  to,  ante,  133,  note  (/).  Mav.   Ins.    Co.   2    Cash.    439  ;  Brarahall  i>.  - 

(h)  As  to  when   n  ship  has  arrived,  see  Sun  Mut.  Ins.  Co.  104  Mass.  510.  | 
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avers  that  the  said  ship  did  on  the day  of ,  a.  d. ,  sail  (Z)  from 

said on  the  voyage  described  in  said  policy,  and  vphilst  proceeding  there- 
in, was,  by  the  perils  of  the  seas,  wrecked  and  totally  lost ;  (m)  of  which  the 

defendants,  the  said  insurance  company,  on  the day  of ,  a.  d. , 

had  notice,  and  were  bound  to  pay  the  same  on  demand  [or  in  sixty  days]  ; 
yet  they  have  never  paid  said  sum  of  ten  thousand  dollars,  though  requested 
(or  though  sixty  days  have  elapsed). 

5a.  Forms  prescribed  hy  Massachusetts  Practice  Act :    1st.  On  a  Ship 

for  a  Total  Loss. 
And  the  plaintiff  says  the  defendants  made  to  him  a  policy  of  insurance,  a 
cop3'  of  which  is  hereunto  annexed,  for  the  sum  of  ten  thousand  dollars,  on  the 
ship  John,  against  the  perils  of  the  seas,  and  other  perils  therein  mentioned,  in 
a  voyage  from  Boston  to  Cadiz,  in  Spain,  and  at  and  from  Cadiz  to  her  port 
of  discharge  in  the  United  States ;  and  while  proceeding  on  said  voyage,  the 
ship  was  wrecked  and  totally  lost  by  the  perils  of  the  seas ;  and  the  defendants 

had  notice  of  said  loss  on  the  ■ — —  day  of -,  and  were  bound  to  pay  the 

amount  of  said  loss  to  the  plaintiff,  within  sixty  days  after  said  notice ;  and 
the  defendants  owe  the  plaintiffs  therefor  the  said  sum  of  ten  thousand  dollars. 

2d.  For  a  Partial  Loss  and  Contribution  to  General  Average. 
[State,  as  in  the  last  count,  to  the  description  of  the  voyage  inclusive.J 

And  in  said  policy  the  defendants  agreed  that  in  case  of  any  loss  or  misfor- 
tune to  said  ship,  it  should  be  lawful  for  the  plaintiff  and  his  agents  to  labor 
for  and  in  the  defence  and  recovery  of  said  ship,  and  that  the  defendants  would 
contribute  to  the  charges  thereof  in  proportion  as  the  sum  assured  by  them 
should  be  to  the  whole  sum  at  risk. 

And  while  proceeding  on  said  voyage  said  ship  was,  by  perils  of  the  seas, 
dismasted,  and  otherwise  damaged  in  her  hull,  rigging,  and  appurtenances, 
and  it  was  necessary,  for  the  preservation  of  said  ship  and  her  cargo,  to  throw 
over  a  part  of  her  cargo,  and  the  same  was  thrown  over  for  that  purpose,  and 
the  plaintiff  was  obliged  to  expend  the  sum  of  two  thousand  dollars  for  repair- 
ing said  ship  at  Cadiz,  and  the  sum  of  five  hundred  dollars  as  a  contribution 
for  the  loss  occasioned  by  throwing  over  a  part  of  said  cargo ;  and  the  ship 
suffered  much  other  damage  that  was  not  repaired  at  Cadiz ;  and  the  defend- 
ants had  notice  of  said  loss  and  charges,  on  the day  of ,  and  were 

bound  by  the  terms  of  said  policy  to   pay  the  same  within  sixty  days  after 

such  notice,  and  the  defendants  owe  the  plaintiff  therefor   the  sum  of 

dollars.] 

(I)  As  the  words  "  lost  or  not  lost "  are  &  C.  799 ;  Lozano  v.  Janson,  28  L.  J.  Q.  B. 

inserted  in  almost  all  policica,  it  is  not  nee-  337  ;  [2  El.  &  El.  IRO  ^  ante,  163,  note  (c) ; 

essary  to  aver  that  the  ship  sailed  after  the  Manning  v.  Irving,  1  C.  B.  168;  Irving  v. 

making  of  the  policy,     Peppin  v.  Solomons,  Manning,  2  lb.  784;  6  lb.  391  ;  [1  H.  L.  Gas. 

5  T.  R.  496 ;  Abitbol  v.  Bristow,  6  Tannt.  287  ;]  Moss   v.   Smith,  9  C.  B.  94  ;   [Farn- 

465;  Lucena  v.   Craufiird,  2  New   R.   308.  worth  v.  Hyde,  18  C.  B.  N.  S.  835;]  as  to 

If  the  ship  was  lost  at  her  moorings  before  loss   by  abandonment.  Knight  v.  Faith,  13 

sailing,  the  averment  should  be  to  that  ef-  Q,  B.  649 ;  as  to  amount  of  damage  recov- 

fect.      Abitbol    v.   Bristow,   2   March  Rep.  crable  when  vessel  injured  and  repaired,  see 

157.  Manning  v.  Irving,  and  Irving  v.  Manning, 

(m)  As  to  what  amounts  to  a  total  loss,  supra.     [As  to  what  expenses  may  be  taken 

see  Roux  v.  Salvador,  3  Bing.  N.  C.  286,  per  into  account,  Farnworth  v.  Hyde,  L.  R.  2 

Abinger  C.  B. ;   Holdaworth  ^.  Wise,  7  B.  C.  P.  204.] 
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6.  Upon  a  "  Time  "  Policy  of  Insurance  of  a  Ship. 
Michael  v.  Tredwin,  17  C.  B.  551 ;  Gibson  v.  Small,  16  Q.  B.  128  ;  4  H.  L. 
Cas.  353  ;  Milward  v.  Hibbert,  3  Q.  B.  120 ;  Fawcus  v.  Sarsfield,  6  El.  &  BL: 
192 ;  Thompson  v.  Hopper,  lb.  172;  Michael  v.  Gillespy,  2  C.  B.  N.  S.  627 ; 
[Hollingsworth  v.  Brodrick,  7  Ad.  &  El.  40 ;  Eussell  v.  Thornton,  4  H.  &  N. 
788 ;  Tobin  v.  Harford,  13  C.  B.  N.  S.  791.] 

7.    Upon  a  Policy  of  Insurance  of  a  Ship  against  Fire. 
Baines  v.  Woodfall,  28  L.  J.  C.  P.  338.     As  to  what  is  a  loss  by  fire  for 
which  underwriter  is  liable,  see  Gordon  v.  Eimington,  1  Camp.  123 ;  Busk  v. 
Royal  Exchange  Assurance  Company,  2  B.  &  Aid.  72  ;  Boyd  v.  Dubois,  3 
Camp.  133. 

[7a.  Form  prescribed  by  Massachusetts  Practice  Act.  —  For  a  Total 
Loss  of  Cargo  by  Fire. 

And  the  plaintiff  says  the  defendants  made  to  him  a  policy  of  insurance 
for  the  sum  of  ten  thousand  dollars,  on  the  cargo  of  the  brigantine  William, 
against  the  perils  of  fire  and  other  perils  therein  mentioned,  at  and  from  Bos- 
ton, and  in  a  voyage  from  thence  to  Hamburg,  or  any  other  port  or  ports  in 
the  north  of  Europe ;  and  while  said  brigantine  was  proceeding  on  said  voy- 
age the  cargo  was  totally  destroyed  by  fire ;  and  the  defendants  had  notice  of 

said  loss  on  the day  of ,  and  were  bound  by  the  terms  of  said  policy 

to  pay  the  plaintiff  the  amount'of  said  loss,  and  the  defendants  owe  the  plain- 
tiff therefor  the  sum  of  ten  thousand  dollars.] 

8.    Upon  a  Voyage  Policy  upon  a  Ship,  to  recover  a  Creneral  Average 

Loss  paid  by  Ship-owner  to  Owner  of  Goods  thrown  overboard. 

Milward  v.  Hibbert,  3  Q.  B.  120 ;  [Miller  v.  Titherington,  6  H.  &  N.  278.] 

For  that  [^state  the  making  of  the  policy  on  ike  ship,  defendant's  subscription 

thereof,  the  plaintiff's  interest,  S^c.  as  ante,  165].      And  that  the  said  ship  (after 

the  making  of  the  said  policy,  and)  during  the  said  risk,  departed  and  set  sail 

on  her  said  voyage  with  divers  goods  on  board  thereof  to  be  carried  therein 

on  freight  upon  the  said  voyage ;  and  that  during  the  said  voyage  the  said  ship, 

having  the  said  goods  on  board,  by  the  perils  of  the  seas,  became  leaky, 

strained,  and  distressed,  whereby  it  became  necessary,  for  the  preservation  of 

the  said  ship  and  cargo,  and  for  the  benefit  of  all  concerned  therein,  to  lighten 

the  said  ship,  and  throw  part  of  her  cargo  overboard,  whereupon  the  master  of 

the  said  ship,  for  the  purpose  aforesaid,  cast  and  threw  overboard  part  of  the 

said  cargo,  to  wit, ,  of  the  value  of  £ ,  which  was  thereby  lost.     By 

reason  whereof  the  plaintiff,  in  respect  of  his  interest  in  the  premises  insured^ 
became  liable  to  bear  and  pay,  and  necessarily  paid  a  proportionable  part  of  the 
value  of  the  said  goods  so  lost  as  aforesaid,  and  thereby  sustained  a  general  av- 
erage loss  of  £ upon  the  premises  insured  by  the  said  policy  so  valued  as 

aforesaid,  at  £ [or,  "  being  of  the  value  of  £ "]  ;  and  in  consequence 

thereof  the  defendant  became  liable  to  pay  to  the  plaintiff  £ ,  being  the 

defendant's  proportion  of  the  said  average  loss  in  respect  of  the  said  sum  of 
£ by  him  assured  as  aforesaid.     And  all  conditions  precedent  have  been 


168  DECLAEATIONS   ON   CONTEACTS.      INSURANCE. 

performed,  and  all  events  have  happened  and  exist,  and  all  periods  of  time 
have  elapsed  to  entitle  the  plaintiff  to  a  performance  of  the  defendant's  con- 
tract, and  to  enable  him  to  maintain  this  action.  Yet  the  defendant  hath  not 
paid  to  the  plaintiff  the  said  sum  of  £ . 

9.  Upon  a  Policy  of  Insurance  upon  a  Ship  and  Groods,  setting  out  the 

Policy  verbatim,  (ri) 

For  that  the  plaintiff  [or  if  the  policy  were  effected  in  the  name  of  a  third 
person  as  the  plaintiff's  agent,  add,  "  by  one  E.  F.,  the  plaintiff's  agent  in  that 
behalf,"  or  if  the  policy  were  effected  in  the  name  of  a  third  person  as  agent  for 
the  plaintiff  and  other  persons  interested,  say,  "  that  one  E.  F.  as  agent,  as  here- 
inafter mentioned],  on  the day  of ,  a.  d. ,  caused  to  be  made  a 

certain  policy  of  insurance  with  certain  memoranda  written  thereon  and  there- 
under, in  the  words  and  figures  following,  that  is  to  say  [here  set  out  the  policy 
verbatim,  with  all  its  blanlcs,  and  with  the  memoranda,  marks,  and  figures  upon 
it ;  and  it  may  he  useful  in  some  cases  to  set  out  the  policy  as  printed  with  its 
blanks,  written  in  black  ink,  and  the  memoranda,  marks,  S^c.  in  red  ink,  with 
an  averment  as  follows:  "and  that  the  words  of  the  said  policy  copied  above 
in  red  ink  are  written  in  the  original  policy,  and  the  rest  of  the  policy  is 
printed."  See  Halkead  v.  Young,  6  El.  &  Bl.  312-315.]  And  the  defendant, 
in  consideration  of  certain  premiums  of  insurance  paid  to  him  by  the  plaintiff, 

became  an  insurer  to  the  plaintiff,  and  duly  subscribed  [or  "  by  one ,  his 

agent  in  that  behalf,  duly  subscribed  "]  the  said  policy,  as  such  insurer  to  the 

plaintiff  for  the  sum  of  £ ,  upon  the  premises  in  the  said  policy  mentioned. 

And  the  plaintiff  says  that  divers  goods  (o)  were  shipped  and  loaded  on  board 

the  said  ship  at aforesaid,  to  be  carried  therein  upon  the  said  voyage. 

[Here  aver  the  interest  in  the  premises  insured,  and  that  the  policy  was  effected 
for  the  person  interested,  and  the  sailing  and  loss  of  the  ship  and  cargo,  and 
averment  of  performance  of  conditions  precedent,  and  breach  of  contract,  as 
ante,  161,  162,  Form  l.J 

10.  Upon  a  Policy  of  Insurance  upon  Money  expended  for  Provisions 
and  Stores  for  the  Use  of  Emigrants,  and  Money  advanced  on 
Freight, 

Kleinwort  v.  Shepard,  1  El.  &  El.  447 ;  Wilson  v.  Martin,  11  Ex.  684. 

11.  Upon  a  Policy  of  Insurance  upon  Advances  for  Repairs  and  Dis- 

bursements. 

Stainbank  v.  Fenning,  11  C.  B.  51 ;  Stainbank  v.  Shepard,  13  C.  B.  418  ; 
held  not  an  insurable  interest,  the  advance  having  been  made  under  an  invalid 
hypothecation  bond. 

12.  Upon  a  Policy  of  Insurance  upon  Freight  due  under  a  Charter- 

party. 

Horncastle  v.  Stuart,  7  East,  400. 

(b)  If  the  policy  was  under  seal  it  must  ferred  to  in  the  Obs.  ante,  159,  as  to  the 
be  60  described.    See  forms  in  the  cases  re-    mode  of  suing  public  insurance  companies. 

(o)  AMe,  161,  note  (x),  163,  note  (c). 
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13.  Upon  a  Policy  of  Insurance  upon  Freight  due  under  an  Agree- 

ment. 
Tniscott  V.  Christie,  2  B.  &  B.  320. 

14.  Upon  a  Policy  of  Insurance  upon  Advances  made  on  Account  of 

Freight. 
Wilson  V.  Martin,  11  Ex.  684;  Kleinwort  v.  Shepard,  1  El.  &  El.  447. 

15.   Upon  a  Policy  of  Insurance  upon  Passage  Money. 
Willis  V.  Cooke,  5  El.  &  Bl.  641 ;  Gibson  v.  Bradford,  4  lb.  586. 

16.  Upon  a  Policy  of  Insurance  upon  Bounty  to  he  allowed  by  the 

French  Government  to  a  Whaler. 
De  Vaux  v.  Steel,  6  Bing.  N.  C.  358. 

[16a.    Upon  a  Policy  of  Insurance  Dependent  on  the  Laying  of  a  Sub- 
marine Cable. 
Wilson  V.  Jones,  L.  R.  1  Ex.  193  ;  L.  E.  2  Ex.  139.] 

17.  Upon  a  Policy  of  Insurance  upon  Profits  to  arise  upon  Goods 

carried  as  Cargo,  as  upon  Profits  of  Palm  Oil. 
Chope  V.  Reynolds,  5  C.  B.  N.  S.  642  ;  Smith  v.  Reynolds,  1  H.  &  N.  221. 

18.    Upon  a  Policy  of  Insurance  upon  Profits  on  Rice. 

Halhead  v.  Young,  6  El.  &  Bl.  312  :  M'Swiney  v.  Royal  Exchange  Assur- 
ance Company,  14  Q.  B.  634;  and  see  Stockdale  v.  Dunlop,  6  M.  &  W.  224. 

19.    Upon  a  Policy  of  Insurance  upon  Money  lent,  on  Respondentia  on 

Ship  and,  Goods. 
Glover  V.  Black,  2  Burr.  1394  ;  1  Went.  431 ;  2  Chit.  PL  138. 

20.    Upon  a  Policy  of  Insurance  on  a  Bottomry  Bond. 
Simonds  v.  Hodgson,  3  B.  &  Ad.  50. 

21.   Upon  a  Policy  of  Insurance  upon  Goods  and  Canal  Boats  against 
Canal  Risks  and  Navigation. 

Crowley  v.  Cohen,  3  B.  &  Ad.  478. 

22.  For  Premiums  of  Insurayice  on  Ships  and  Goods.  (^) 
Commencement  as  ante,,  33.]    For  premiums  of  insurance  due  and  payable  by 

(p)  As  to  this  count,  see.  Jonk  v.  Pinsacke,  written  by  the   testator  with   such   broker ; 

2  Ley.  153  ;  2  Chit.  PI.  7th  ed.  60 ;  Dalzell  v.  although,  had  it  been  a  case  of  bankiaptcy, 

Mair,  1  Camp.  .534,  note  (a) ;  and  see  Beck-  tlie  circumstances  would  have  supported  a 

with  V.  BuUen,  8  El.  &  Bl.  633.     In  case  of  plea  of  mutual  credit ;   lb. ;    nor  is  there, 

the  death   of  the   underwriter   there  is   no  it  should  seem,  any  custom  at  Lloyd's  that 

right,  either  at  law  or  in  equity,  in  an  action  in  case  of  the  death  of  an  underwriter,  pre 

by  his  executors  against  a  broker  for  pre-  miums   payable  to  him   should  be  retained 

miums,  to  deduct  a  loss  on  a  policy  under-  until  all  his  risks  had  run  off.    lb. 
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the  defendant  to  the  plaintiff  for  and  in  respect  of  the  plaintiff's  having,  at 
the  defendant's  request,  underwritten  and  subscribed,  for  and  on  account  of 
the  defendant,  policies  of  insurance  for  large  sums  of  money  on  ships,  goods, 
and  merchandise,  by  the  plaintiff  insured  for  the  defendant  [_add  counts  for 
money  paid,  and  on  accounts  stated]. 


11.  ON  POLICIES   OF  INSURANCE  AGAINST  FIRE. 

1.  Upon  a  Policy  of  Insurance  upon  a  Dwelling-house  and  Furniture, 
^c.  against  an  Insurance  Company. 

Commencement  as  ante,  5.]     For  that  by  a  policy  of  insurance,  dated  the 

day  of ,  A.  D. ,  sealed  with  the  common  seal  of  the  defendants, 

after  reciting  that  the  plaintiff  in  the  said  policy  described  as of 


had  paid  the  sum  of  £ to  the  defendants,  and  had  agreed  to  pay  to 

the  defendants  the  sum  of  £ on  the  —  day  of ,  a.  d. ■,  and 

the  like  sum  of  £ yearly  on  [<5'e-J)  during  the  continuance  of  the  said 

policy,  for  insuring  against  loss  or  damage   by  fire  the   sum   of  £ •  on 

his  the  plaintiff's  dwelling-house,  which  was  and  is,  as  in  the  said  policy  de- 
scribed, brick  built  \_SfC.  as  in  policy],  and  £ on  household  goods,  and 

linen,  wearing  apparel,  and  printed  books,  and  plate,  in  such  dwelling-house 
[here  describe  the  nature  of  the  property  insured,  and  the  premises  in  which  it 
was,  as  in  the  "policy,  with  any  express  warranties  as  to  the  nature  of  the  house 
or  goods  {q)],  it  was  declared  that  from  the  date  of  the  said  policy  until  the 

day  of ,  A.  D. ,  and  so  long  afterwards  as  the  said  plaintiff  should 

pay,  and  the  directors  of  the  said  company  should  be  willing  to  accept  the  said 

sum  of  £ yearly  at  the  time  aforesaid,  the  stock  and  funds  of  the  said 

company  should  be  subject  and  liable  to  pay  or  make  good  to  the  said  plain- 
tiff (y)  all  such  damage  and  loss  as  he  should  suffer  by  fire  happening  to  the 
said  premises  insured,  not  exceeding  the  sum  of  £ in  the  whole  or  respect- 
ively as  aforesaid,  but  subject  nevertheless  to  the  conditions  indorsed  on  the 
said  policy,  which  were,  amongst  other  things,  as  follows :  [here  set  out  verba- 
tim such,  of  the  conditions  as  constituted  warranties  on  the  part  of  the  plaintiff, 
or  conditions  precedent  {s)].  And  the  plaintiff  says  that  at  the  time  of  the 
making  of  the  said  policy,  and  during  the  said  risk,  and  at  the  time  of  the  loss 
hereinafter  mentioned,  he,  the  plaintiff,  was  interested  in  the  premises  so  in- 
sured as  aforesaid,  to  the  full  amounts  so  insured  thereon  ;  (t )   and  that  after 

(q)  As  to  what  misdescnption  of  the  prem-  Ins.  Oo.  12  Cush.  472,  474  ;  Joyce  v.  Maine 
ises  insured  will  avoid  a  policy,  see  Sillem  v.  Ins.  Co.  45  Maine,  168 ;  May  v.  Buckeye  Mat. 
Thornton,  3  El.  &  Bl.  868  ;  Glen  v.  Lewis,  8  Ins.  Co.  25  Wise.  291,  306  ;  Gilliat  v.  Paw- 
Ex.  607  ;  Baxendale  v.  Harding,  4  H.  &  N.  tucket  Mut.  Ins.  Co.  8  E.  I.  282  ;  Stokes  v. 
445 ;  and  post,  Picas,  "  Insurance."     [As  to  Cox,  1  H.  &  N.  533.] 

words  of  description,  how  far  a  warranty*  (r)  Or  "that  the  plaintiff  should  be  paid 

against  change  in  the  condition  of  the  build-  out  of  the  capital  stock  and  funds  of  the 

ing,  &c.  see  Houghton  v.  Manuf.  Mut.  Ins.  said   company,"  according   to  the   terms  of 

Co.  8  Met.  114,   122;  Jones  Manuf.   Co.  o.  the  policy  ;  as  to  the  effect  of  this  clause,  see 

Manuf.  M.  Ins.  Co.  8  Cush.  82 ;   Crocker  v.  the  cases  referred  to  in  the  Obs.  ante,  159, 

People's  M.  Ins.  Co.  8  Cush.  79.    Descriptive  as  to  the  mode  of  enforcing  policies  restrict- 

words  are  usually  confined  to  the  time  when  ing  the  liability  to  payment  out  of  the  stock 

the  policy  was  issued.     Smith  v.  Mechanics'  and  funds  of  the  company. 

&  Traders'  Ins.   Co.  32  N.  Y.  399  ;   Aurora  (s)  As  to  the  law  on  tliis  subject,  see  post, 

Fire  Ins.  Co.  v.  Eddy,  55  111.213;  Schmidt  v.  Pleas,  "  Insurance." 

Peoria  Ins.  Co.  41  111.  295;  Blood  v.  Howard  (()  See  Obs.  ante,  158.     It  is  necessary  to 


DECLARATIONS   OJN    UUJNiRACTS.      INSURANCE.  171 

the  making  of  the  said  policy,  and  during  the  said  risk,  and  whilst  the  said 
policy  was  in  force,  the  premises  insured  were  destroyed  by  fire  (m)  ["  which 
did  not  happen  by  invasion,  foreign  enemy,  nor  tumult,  civil  commotion,  or 
any  military  or  usurped  power,"  according  to  the  exceptions  in  the  policy'\, 
whereby  the  plaintiff  sustained  damage  and  loss  on  the  said  premises  insured, 
to  the  amount  [or  "  the  several  amounts  "]  insured  thereon  as  aforesaid.  And 
although  all  conditions  have  been  performed  and  fulfilled,  and  all  events  and 
things  existed  and  happened,  and  all  periods  of  time  have  elapsed,  to  entitle 
the  plaintiff  to  a  performance  by  the  defendants  of  their  said  contract,  and  to 
enable  the  plaintiff  to  maintain,  and  nothing  existed  or  has  occurred  to  pre- 
vent the  plaintiff  from  maintaining  this  action,  (t>)  yet  the  plaintiff  hath  not 
out  of  the  stock  and  funds  of  the  said  company,  or  in  any  other  manner,  been 
paid  or  made  good  the  said  damage  and  loss  so  sustained  by  him  as  aforesaid 
[if  the  policy  gives  an  election  to  the  defendants  to  reinstate,  that  clause  must  he 
set  out  in  the  declaration,  and  the  following  breach  added  here:'\  nor  have  the 
defendants  reinstated  the  premises  so  insured  and  destroyed  as  aforesaid.  And 
the  plaintiff  claims  £ .  (w) 

2.  Upon  a  Policy  of  Insurance  against  Fire,  giving  the  Insurers  an 
Option  of  Reinstatement  in  Preference  to  the  Payment  of  Claims,  for 
not  properly  reinstating  as  they  elected  to  do. 

Brown  v.  The  Eoyal  Insurance  Co.  28  L.  J.  Q.  B.  275. 

show  an   interest  in   the  subject-matter  in-  penses  incurred  in  the  removnl   of  articles 

sured  ;  14  Geo.  3,  c.  48 ;  such  interest  need  insured  are  covered  by  the  policy.     3  Kent, 

not  be  the  absolute  property.     An  insolvent  375.     The  policy  covers  a  loss  by  fire  occa- 

may   insure   the  house   in  which   he   lives,  sioned  by  negligence,  if  without  fraud.  Shaw 

though    his    assignees    are    entitled   to   it;  v.  Rohbcrds,  6  Ad.  &  E.  75;   Goulstone  u. 

Marks  v.  Hamilton,  7  Ex.  323 ;  and  an  in-  Royal  Ins.  Co.  I  F.  &  F.  276. 
solvent  retains  an  insurable  interest  in  goods         (v)  As  to  thfe  general   averment  of  per- 

eoncealed  from  hia  creditors.    Goulstone  v.  formance  of  conditions  precedonl,  see  ante. 

Royal  Insurance  Co.  I  F.  &  F.  276.     Ware-  163,  note  (c).     As  to  tlie  effect  of  a  clause 

housemen  ;   Waters  v.  Monarch,  5  El.  &  Bl.  that,  in  case  of  disputes  touching  any  loss 

870;  [Eastern  R.  R.  Co.  «.  Relief  Fire  Ins.  or  dumiige,  the  matter  shall  be  referred  to 

Co.  98  Mass.  423  ;]  and  carriers;  London  &  arbitration,  and   that   until    the   arbitrators 

North  Western  Ry.  Co.  i:  Glvn,  1  El.  &  El.  have  determined, no  action  shall  be  brought; 

652  ;   [Eastern  R.  R.  Co.  v.  Relief  Fire  Ins.  Scott  v.  Avery,  5  H.  L.  Ca.s.  811 ;  [Elliott  v. 

Co.  supra  ,■]  may  insure  goods  in  their  posses-  Corporation  of  Royal  Exchange  Assurance, 

sion  as  such,  and   recover  the  whole  value  L.  R.  2  E,\.  237  ;]   Roper  v.  Lendon,  1  EI.  & 

under  a  policy  on   "goods  held  in  trust  or  El.  825;    Worsley  v.  Wood,  7   T.  R.  710; 

on  commission."     So  a  husband  may  insure  [Hurst  v.  Litchfield,  39  N.  Y.  377  ;  Rowe  v. 

goods  settled  to  the  separate  use  of  his  wife,  Williams,   97   Mass.    163  ;  Elliott  i'.  Eoyal 

but  of  which  he  has  the  joint  use  with  her.  Exchange  Ass.  Co.  L.  R.  2  Ex.  237 ;  Smith 

Goulstone  v.  Royal  Ins.  Co.  I  F.  &  F.  276.  v.  Boston,  C.  &  M.  R.  R.  36  .N.  H.  458,  487 ;] 

{«)   Or,  if  the  insurance  were  on  huildings  and  see  post,  Pleas,  "  Insurance,"  as  to  the 

partlji  damaged  hi/  fire,    "  were   partly   de-  non-performance  of  other  conditions  prece- 

stroyed  by  fire,  &c.  and  the  residue  of  the  in-  dent. 

surcd  premises  was  rendered  unsafe  and  dan-         [w)  [For  like  counts,  see  Roper  w.  Lendon, 

gerous,  and  were  necessarily  pulled  down."  28  L.  J.  Q.  B.  260  ;  Pirn  v.  Reid,  6  M.  &  G. 

If  during  a  fire  goods  be  feloniously  pillaged,'  1;  Sillem   v.  Thornton,  3   El.   &   Bl.   868; 

insurers  of  the  goods  are  liable  to  make  good  Stokes    v.    Cox,    1    H.   &   N".'320;  Glen   v. 

the  loss.     Levy  v.  Baillie,  7  Bing.  349.     A  Lewis,  8  Ex.  607  ;  Mason  v.  Harvey,  8  Ex. 

valued   policy  is  con.sidered  an  open  one  if  819  ;  ISaxendale  v.  Harvey,  4  H.  &  N.  445.] 
the  loss  be  not  total.    Damages  and  ex- 
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m.    ON  LIFE  POLICIES. 

1.  Against  an  Insurance  Office,  on  a  Policy  upon  the  Life  of  a  Third 

Person. 

For  that  by  a  certain  policy  of  insurance  bearing  date  the  day  of 

,  A.  D. ,  made  and  entered  into  by  and  between  the  defendant  and 

the  plaintijBf",  [or  "  by  a  policy  of  insurance  [4'C-]  made  \_^c.'\  and  sealed  with 
the  common  seal  of  the  defendants,"  (a;)]  after  reciting  that  the  said  plain- 
tiff, {y)  having  an  interest  in  the  life  of  T.  B.  of  [S(c.'\,  had  proposed  to  effect 
an  insurance  thereon  with  the  said  defendants,  and  for  that  purpose  had  depos- 
ited with  the  said  defendants  a  declaration  signed  by  himself,  bearing  date 
[4"c.],  stating,  among  other  circumstances,  the  age  and  state  of  health  of  the 
said  T.  B.,  and  had  paid  to  the  said  company  the  sum  of  £ as  a  consider- 
ation for  the  insurance  of  the  sum  therein  mentioned  on  the  life  of  the  said 
T.  B.  for  one  year  from  [4"c.],  and  had  agreed  to  pay  the  like  sum,  whether 
the  assured  should  be  in  health  or  not,  on  the day  of in  each  suc- 
ceeding year  during  the  life  of  the  said  T.  B.,  {z)  it  was  and  is  thereby  declared 
that  if  the  said  T.  B.  should  depart  this  life  at  any  time  within  the  said  term 
of  one  year,  or  at  any  time  within  the  years  that  should  follow,  provided  such 
payments  as  aforesaid  should  have  been  duly  made,  the  capital  stock  and  funds 
of  the  said  company  should  stand  charged  and  be  liable  to  pay  to  the  plaintiff, 
or  to  his  executors,  administrators,  or  assigns,  within  three  calendar  months 
after  the  decease  of  the  said  T.  B.  should  have  been  duly  notified  to  the  direc- 
tors of  the  said  company  by  declaration  on  oath,  by  the  certificate  of  burial, 
or  by  such  other  documents  as  might  reasonably  be  required,  the  full  sum  of 

£ of  lawful  money  of  Great  Britain  :  provided  always,  and  it  was  and  is 

thereby  agreed  and  declared  that  the  capital  stock  and  funds  of  the  said  com- 
pany should  alone  be  answerable  to  the  demand  thereupon  under  the  said 
policy :  provided,  furthermore,  that  the  insurance  thereby  granted  should  be 
valid  only  in  case  the  declaration  above  referred  to  contained  a  true  and  faith- 
ful representation  of  the  facts,  and  in  case  the  several  letters,  testimonials,  or 
other  documents,  addressed  or  deposited  with  the  company,  should  be  ^ound 
authentic  in  themselves,  without  fraud  or  collusion  in  the  matters  therein  con- 
tained, and  fully  explanatory  of  every  requisite  the  directors  should  be  ap- 
prised of  in  granting  such  insurance  ;  and  that  the  policy  should  become  void 

(x)  This  will  depend  upon  the   mode  in  his  principals.     Pritchard  v.  The  Merchants' 

which  the   jmrticular  policy  is  executed  ;  a  &  Tradesmen's  Mutual  Life  Ins.  Society,  27 

poh'cy  sealed  with  the  common  seal  of  an  L.  J.  C.  P.  170;  3  C.  B.  N.  S.  622. 

insurance  company,   affixed   by  the   proper  (2)  See  a  form  where,  by  the  policy,  the 

officers,  bonajida  effected  by  the  insurer,  and  annual  premium  was  payable  by  quarterly 

otherwise   in   accordance  with   the   deed  of  instalments ;  Sheridan  v.  The  Phoenix  Life 

settlement,  is  not  void  as  against  the  com-  Assurance  Co.  27  L.  J.  Q.  B.  227 ;  [31  L.  J. 

pany  for  want  of  an  order  by  three  directors  Q.  B.  91  ;]  such  a  policy  is  not  a  policy  from 

to  affix  the  seal,  which  order  was  required  quarter  to  quarter,  but  a  policy  for  a  year, 

by  the  deed  of  settlement.     Prince  of  Wales  and  the  insurers  are  liable  though  a  quar- 

Assurance  Co.  v.  Harding,  1  El.,  Bl.  &  El.  terly  instalment  is  in  arrear  at  the  time  of 

183.     A  general   form  of  declaring  against  death.     When  days  of  grace  are  given   for 

the  two  public  incorporated  insurance  com-  payment  of  premium  the  payment  must  bo 

panies  is  provided  by  6  Geo.  1,  c.  18,  s.  4  ;  H  made   during  the  life   assured  in  order  to 

Geo.  l,c.  30,  S.43.   See  Hughes  on  Insurance,  bind  the  insurers.     Pritchard  w.  Merchants' 

(y)  See  a  form  where  the  policy  was  ef-  &  Tradesmen's  Mutual  Life  Ins.  Society,  3 

fected  by  the  plaintiff  as  agent,  and  state-  C.  B.  N.  S.'622. 
ment  of  interest  partly  in  him  and  partly  in 
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if  the  said  T.  B.  should,  without  the  consent  of  the  directors  for  the  time  being, 
engage  in  the  actual  service  of  the  army  or  navy,  or  go  beyond  the  limits  of 
Europe,  (z^)  or  upon  the  seas,  unless  in  passing  from  one  part  of  the  British 
isles  to  another ;  (z")  and  the  plaintiff  says  that  he  the  plaintiff,  at  the  time  of 


(z^)  See  Notman  v.  Anchor  Ins.  Co.  27 
L.  J.  C.  P.  275.  See  a  form  ugainst  a  party 
for  making  void  an  insurance  on  his  life  by 
going  beyond  the  limits  covered  by  the  pol- 
icy, Vyse  w.  Wakefield,  6  M.  &  W.  422; 
8  Dowl.  377  ;  S.  C.  in  error,  7  M.  &  W.  126. 
[See,  also,  Hawkins  «.  Coulthiirst,  5  B.  &  S. 
343.1 

(a')  By  the  conditions  indorsed  upon  poli- 
cies it  is  nsually  provided  that  the  policy 
will  be  void  if  the  life  assured  die  by  his 
own  hands  (or  by  suicide),  or  by  the  liands 
of  justice,  or  by  duelling ;  but  if  any  third 
party  have  acquired  a  bond  fide  interest 
therein  by  assignment  or  by  legal  or  equita- 
ble lien  for  a  valuable  consideration,  the  as- 
surance to  the  extent  of  such  interest  shall 
nevertheless  be  valid.  [See  Moore  i>.  Wool- 
sey,  4  El.  &  Bl.  243,  2.55.]  Where  a  person 
who  had  insured  his  life  became  bankrupt 
and  committed  suicide,  it  was  held  his  as- 
signees in  bankruptcy  were  not  such  third 
persons  as  were  contemplated  by  such  a  con- 
dition, and  that  they  could  not  sue  upon  the 
policy ;  Jackson  «.  Foster,  28  L.  J.  Q.  B. 
166  ;  S.  C.  in  error,  29  lb.  8 ;  [1  EI.  &  El. 
463,  470  ;]  but  an  equitable  charge  to  a  cred- 
itor by  a  mere  letter  or  by  deposit  is  an  as- 
signment within  the  exception,  and  the  in- 
surance company  are  liable,  even  without 
notice  of  the  change.  Jones  v.  Consolida- 
tion Investment  Assurance  Co.  26  Beav. 
256;  Dafaur  !J.  Professional  Life  Assurance 
Co.  25  Beav.  599.  Suicide  incluiles  all  vol- 
untary self-destruction,  though  not  felonious, 
and  therefore  the  unsoundness  of  the  party's 
mind  is  immaterial.  Clift  v.  Schwabe,  3  C. 
B.  437 ;  Dormay  v.  Borradaile,  5  lb.  .380 ; 
but  see  Dufuur  t'.  Professional  Life  Assur- 
ance Co.  supra.  [In  Borradaile  o.  Hunter, 
5  M.  &  G.  639,  the  words  of  the  proviso  in 
the  policy  were,  "  if  the  assured  should  die 
by  his  own  hand."  He  drowned  himself  in 
the  River  Thames  ;  and  the  jury  found  that 
he  did  it  voluntarily,  but  that  he  was  not 
capable  of  judging  between  right  and  wrong. 
It  was  held  that  the  proviso  was  not  limited 
to  acts  of  felonious  suicide,  and  that  the 
policy  was  void.  Tindal  C.  J.  dissented. 
But  the  jury  were  instructed  that  it  must 
appear  that  the  assured  was  conscious  of  the 
probable  consequences  of  his  act,  and  did  it 
for  the  express  purpose  of  destroying  him- 
self voluntarily,  having  at  the  time  snificient 
mind  and  will  to  destroy  his  own  life.  See 
Hartman  v.  Keystone  Ins.  Co.  21  Peun.  St. 
466  ;  St.  Louis  Life  Ins.  Co.  v.  Graves,  6 
Bush,  268.  In  Clift  v.  Schwabe,  3  C.  B.  437, 
the  words  of  the  proviso  were,  "  Should 
commit  suicide."  U'he  assured  swallowed  a 
quantity  of  sulphuric  acid,  sufficient  to  cause 
death,  for  the  purpose  of  killing  himself,  and 
died  the  next  day  in  consequence  of  it.  It 
was  held  by  Paike,  Rolfe,  Alderson  BB. 
and  Patteson  J.  to  be  immaterial  whether 


he  was  a  responsible  agent.  Pollock  C.  B. 
and  Wightman  J.  dissented.  But  Aider- 
son  B.  says  the  words  do  not  apply  to  cases 
in  which  the  will  is  not  exercised  at  all,  as 
when  death  results  from  an  accident  or  de- 
lirium; but  when  the  destruction  is  volun- 
tary, though  the  will  may  he  perverted.  Gay 
V.  Union  &c.  Ins.  Co.  9  Blatchf.  142.  In 
Dean  v.  American  Ins.  Co.  4  Allen,  96,  the 
words  were  like  those  in  Borradaile  v.  Hun- 
ter, 5  M.  &  G.  639,  "  Shall  die  by  his  own 
hand."  The  assured  cut  his  throat  with  a 
razor.  The  plaintiff,  however,  alleged  and 
offered  to  prove  that  the  act  by  which  the 
death  was  caused,  was  the  direct  offspring 
of  insanity ;  that  the  insanity  was  what  is 
called  suicidal  depression,  impelling  him  to 
take  his  life,  and  that  suicide  is  the  necessary 
and  direct  result  of  such  insanity  or  disease  ; 
but  it  was  held  that  this  avoided  the  policy. 
But  Bigelow  C.  J.  in  giving  the  opinion  of 
the  court,  says  that  if  the  death  is  caused  in 
the  madness  of  delirium,  or  under  any  com- 
bination of  circumstances  from  which  it 
may  be  fairly  inferred  that  the  act  of  self- 
destruction  was  not  the  result  of  the  will 
and  intention  of  the  party  adapting  the 
means  to  the  end,  and  contemplating  tlie 
physical  nature  and  effects  of  the  act,  it 
would  not  be  within  the  proviso  of  the  policy. 
See  Borradaile  v.  Hunter,  5  M.  &  G.  639  ; 
Breasted  v.  Farmers'  L.  &  T.  Co.  4  Hill  N. 
Y.  73 ;  4  Selden,  299  ;  Gay  v.  Union  &c. 
Ins.  Co.  9  Blatchf  142.  This  subject  was 
thoroughly  discussed  by  Appleton  C.  J.,  de- 
livering the  opinion  of  the  court,  in  East- 
abrook  v.  The  Union  Mut.  Life  Ins.  Co.  54 
Maine,  224.  The  words  of  the  proviso  in 
this  case  were,  "shall  die  by  his  own  hand." 
The  jury  found  that  the  self-destruction  was 
the  result  of  a  blind  and  irresistible  impulse 
over  which  the  will  had  no  control,  and  was 
not  an  act  of  volition.  It  was  held  that  this 
did  not  avoid  the  policy ;  and  the  learned 
chief  justice  declares  the  decision  to  be  in 
entire  conformity  with  the  law  as  stated  in 
Dean  v.  American  Mut.  Life  Ins.  Co.  referring 
to  the  limitation  stated  above.  Kent  J.  dis- 
sented. See  Gay  v.  Union  Mut.  Life  Ins.  Co. 
U.  S.  C.  C.  Conn.  1871 ;  2  Bigelow,  4, 9  Blatchf 
142 ;  Tenny  v.  Life  Ins.  Co.  1  Dillon,  403 ;  S.  0 
15  Wallace,  580;  St.  Louis  Mut.  Life  Ins.  Co. 
V.  Graves,  6  Bush,  268;  2  Central  L.  Journ. 
651.  _  Theeffect  of  like  words:  "  Should  die 
by  his  own  hand,"  in  the  proviso  of  a  policy 
of  life  insurance,  was  the  subject  of  decision 
in  Breasted  v.  Farmers'  Loan  &  Trust  Co. 
4  Selden,  299  ;  S.C.  4  Hill  (N.  Y.),  74.  The 
majority  of  the  court  of  appeals,  three  of 
the  justices  dissenting,  held  in  that  case,  that 
if  the  insured  was  insane,  and  incapable  of 
discerning,  between  right  and  wrong,  his 
suicide  did  not  avoid  the  policy.  This  de- 
cision is  at  variance  with  the  interpretation 
given  to  the  same  words  in  Dean  v.  Ameri- 
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the  making  of  the  said  policy,  and  during  the  said  risk,  and  at  the  time  of  the 
death  of  the  said  T.  B.,  was  interested  in  the  life  of  the  said  T.  B.  to  the  full 
amount  insured  thereon  as  aforesaid,  (a)  and  that  during  the  said  risk  and 
whilst  the  said  policy  remained  in  force  the  said  T.  B.  died ;  and  all  conditions 
precedent  have  been  performed,  and  all  things  and  events  have  existed  and 


can  Mut.  Lifu  Ins.  Co.  supra,  but  sub.staii- 
tiiiUv  agrees  with  Life  Ins.  Co.  «.  Terrv,  15 
Wiil'laee,  580 ;  Fowler  v.  Mutual  &c.  Ins.  Co. 
4  Lansing,  202.  In  the  late  case  of  Cooper 
r.  Massaclinsetts  Mut.  Life  Ins.  Co.  102 
Mass.  227,  which  was  an  action  on  a  policy 
of  insurance  on  the  life  of  a  person  who  vol- 
nutarily  killed  himself,  it  was  provided  in 
the  policy  that  it  should  be  void  if  the  assured 
should  "  die  by  suicide."  The  plaintiff,  "in 
order  to  take  the  case  out  of  tlie  proviso," 
offered  to  prove  that  "  the  assured  at  the 
time  of  committing  the  act  of  self-destruc- 
tion was  insane,  that  he  acted  under  the  in- 
fluence and  impulse  of  insanity,  and  that  his 
act  of  self-desiruction  was  the  direct  result 
of  insanity,"  but  the  judge  ruled  that  such 


ested  therein,  or  for  whose  nse  or  benefit  or 
on  whose  account  it  is  made,  must  be  inserted 
therein.  Hodson  v.  Observer  Life  Assurance 
Society,  8  El.  &,  Bl.  40  ;  every  ouo  has  an 
insurable  interest  in  his  own  lil'e;  Waiue- 
wright  V.  Bland,  1  M.  &  Rob.  481  ;  [Campbell 
V.  New  England  Mut.  Life  Ins.  Co.  98  Mass. 
381  ;  Provident  Life  Ins.  &  Fire  Co.  v.  Baum, 
29  Ind.  236  ;]  so  has  a  wife  in  her  husband's 
life ;  Reed  v.  Royal  Exchange  Assurance 
Co.  Peake's  Add.  Ca.  70 ;  [Thompson  v. 
American  Tontine  L.  &  S.  Ins.  Co.  46  N.  Y. 
674  ;  Baker  v.  Union  Mut.  Life  Ins.  Co.  43 
N.  Y.  283  ;]  a  husband  in  his  wife's;  Huck- 
raan  v.  Feriiie,  3  M.  &  W.  505  ;  [see  Wight 
V.  Brown,  II  Ct.  of  Sess.  2d  Sess.  459 ;]  and 
a  creditor  in  his  debtor's  life.     Anderson  v. 


proof  would  not  entitle  the  plaintiff  to  re-    Edie,  Park  Ins.  64o ;    [Morrell  v.  Treutou 

Mut.  Life   &   Fire   Ins.  Co.  10   Cush.  282.] 

Except  in  the  above  cases,  an  insurer's  in- 
terest must  be  pecuniary ;  Hal  ford  v.  Kymer, 
10  B.  &  C.  724  ;  and  the  insurer  can  only 
recover  to  the  amount  or  value  of  his  inter- 
est. 14  Geo.  3,  c.  48,  s.  3.  [Some  of  the  cases 
go  to  sustain  the  proposition  that  one  person 
has  an  insurable  interest  in  the  life  of  an- 
other, whenever  there  is  a  reasonable  possi- 
bility that  he  will  gain  by  the  continued  life 
of  tlie  latter,  or  will  lo.se  by  his  death.  Mil- 
ler II.  Eagle  Life  &  H.  Ins.  Co.  2  E.  D. 
Smith,  268,  294  ;  Hoyt  v.  N.  Y.  Life  Ins.  Co. 
3  Bosw.  440.]  The  interest  of  a  creditor  in- 
suring his  debtor's  life  must  exist  at  the 
time  of  making  the  policy,  and  the  fact  that 
it  afterwards  ceases  or  is'  satisfied  aliunde, 
does  not  vitiate  the  policy  or  prevent  the 
creditor  from  recovering  the  amount  of  his 


cover,  and  directed  a  verdict  for  the  defend- 
ants, This  ruling  was  sustained.  Chap- 
man C.  .T.  having  noticed  the  above  cases, 
said :  "  Upon  a  careful  consideration  of  the 
elaborate  discussion  of  the  matter,  in  the 
cases  above  cited,  by  the  dissenting  judges 
as  well  as  by  those  in  the  majority,  we  think 
that,  as  applied  to  this  case,  there  is  no  sub- 
stantial difference  of  signification  between 
the  phrases  '  shall  die  by  his  own  hand,' 
'shall  commit  suicide,'  and  'shiiU  die  by 
suicide,'  and  that  they  include  self-destruc- 
tion, under  the  influence  of  insanity,  within 
the  limitation  above  stated."  See,  also.  White 
r,  British  Empire  Mut.  Life  Ass.  Co.  L.  R. 
7  Eq.  394;  Kimick  v.  Mut.  Benefit  Life  Ins. 
Co.  3  Brewster,  302  ;  S.  C.  3  Pittsb.  ( Pa.)  293 ; 
10  Am.  L.  Reg.  N.  S.  102.  But  if  no  excep- 
tion of  suicide  is  made  in  the  policy,  it  is 


not   avoided   by  suicide   committed    by   the    interest   at  the   time  when  he   effected    the 


party  while  insane  ;  although  felonious  sui- 
cide would  probably  avoid  such  a  policy 
on  the  grouiul  of  public  policy.  Horn  u. 
Anglo-Australian  &  Univ.  F.  L.  Ins.  Co.  7 
Jur.  673  ;  3  L.  J.  N.  S.  Ch.  511  ;  2  Bige- 
low,  602  ;  Ilartman  v.  Keystone  Ins.  Co.  21 
Penn.  St.  466  ;  and  the  remark  upon  it  by 
Hunt  J.  in  Life  Ins.  Co.  v.  Terry,  15  Wal- 
lace, 586.  As  to  policies  on  lives  conditioned 
to  be  void,  if  ihe  assured  die  in  known  vio- 
lation of  law,  see  Cluff  v.  Mut.  Ben.  Life 
Ins.  Co.  13  Allen,  308  ;  S.  C.  99  Mass.  317  ; 


policy.  Dalby  !;.  India  &  London  Assur- 
ance Co.  15  C.  B.  365  ;  24  L.  J.  C.  P,  2.  In 
this  respect  a  policy  is  not  in  the  nature  of 
an  indemnity.  [If  the  insured  had  an  inter- 
est at  the  time  the  policy  was  issued,  it  is  not 
necessary  that  he  should  have  one  at  the 
time  of  the  death.  See  Hebdon  v.  West,  3 
B.  &  S.  579,  581  ;  Rawle  v.  American  Mut. 
Life  Ins.  Co.  27  N.  Y.  282  ;  Mowry  i'.  Home 
Ins.  Co.  9  R.  I.  346 ;  Ins.  Co.  v.  Bailey,  13 
Wallace,  616,  619  ;  Robert  v.  New  Eng.  Mut. 
Life  Ins.  Co.  2  Disney,  106  ;  Loomis  v.  Eagle 


Overton  v.  St.  Louis  Mut.  Life  Ins.  Co.  39     Life  Ins.  Co.  6  Giay,  396,  401  ;  Law  jj.  Lon- 


Misson.  122  ;  Harper  v.  Phoeni.x  Ins.  Co. 
19  Missou.  506;  S.  C.  18  Missou.  109; 
Bradlev  v.  Mut.  Benefit  Life  Ins.  Co.  45  N. 
Y.  422."] 

(a)  Shilling  v.  Accidental  Death  Ins.  Co. 
2  H.  &  N.  42 ;  and  ante,  172,  note  («).     By 


don  Indisputable  L.  P.  Co.  1  K.  &  J.  223. 
So  it  is  not  necessary  that  a  bond  fide  as- 
signee of  a  policy,  valid  in  its  origin,  should 
have  any  interest  in  the  life  insured.  Valton 
V.  National  L.  F.  L.  Ass.  Soc.  22  Barb.  9 ; 
S.  C.  20  N.  Y.  32 ;  St.  John   v.  American 


the  statute  14  Geo.  3,  c.  48,  s.  1,  no  insurance  Mut.  Life  Ins.  Co.  13  N.  Y.  31 .]     A  policy 

shall  be  made  on  the  life  of  any  person,  or  of  insurance  on  the  lives  of  cattle  is  an  in- 

on  any  other  event  wherein  the  person  for  surance   on  lives  within  55  Geo.  3,  c    184. 

whose  use  or  benefit  or  on  whose  account  Attorney  Gen.  v.  Cleobnry,  4  Ex.  65.    [As  to 

sucli  policy  shall  be  made,  shall  have  no  in-  what  is  an  insurable   interest   and   amount 

torest,  or  by  way  of  gaming  or  wagering,  recoverable,  see,  further,  Hebden  v.  West,  32 

And  by  s.  2,  the  name  of  the  person  inter-  L.  J.  Q.  B.  85;  3  B.  &  S.  579.) 
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happened,  and  all  periods  of  time  have  elapsed,  to  entitle  the  plaintiff  to  pay- 
ment of  the  said  sum  of  £ ,  and  to  maintain  this  action  for  the  same ;  yet 

the  plaintiff  has  not  been  paid  or  satisfied  the  said  sum  of  £ ,  or  any  part 

thereof,  out  of  the  capital  stock  and  funds  of  the  said  company  or  otherwise, 
and  the  same  is  wholly  due  and  in  arrear  and  unsatisfied.  [^Add  count  for 
money  had  and  received,  and  accoimX  stated,  as  ante,  34,  35.]  And  the  plain- 
tiff claims  £ . 

2.  Upon  a  Police/  of  Insurance  on  the  Life  of  a  Third  Person  against 

an  Insurance  Company,  setting  the  Policy  out  verbatim.  (6) 

For  that  by  a  policy  of  insurance  made  by  the  defendants  [or  "signedby 

of  the  directors,  and  sealed  with  the  common  seal  of  the  said  company," 

according  to  the  mode  of  execution^  it  was  agreed  between  the  plaintiff  and 
defendants  as  therein  contained ;  and  the  said  policy  is  in  the  words  and  figures 
following,  that  is  to  say  [Aere  set  out  the  whole  of  the  policy  verbatim,  with  the 
conditions  or  such  of  them  as  are  material;  see  ante,  168,  172-175].  And 
the  plaintiff  says  that  the  person  in  the  said  policy  called  "A.  B."  and  "the 
assured"  was  the  plaintiff;  and  that  the  company  called  "The  Com- 
pany" were  and  are  the  defendants  [aver  the  plaintiff's  interest  in  the  life  and 

the  death  of  the  said ,  the  life  insured,  whilst  the  policy  was  in  force,  and 

the  performance  of  all  conditions  precedent,  and  the  non-payment  of  the  sum 
assured,  as  in  Form  1]. 

3.  By  Executors  against  an  Insurance  Company  upon  a  Policy  of 
Insurance  under  Seal  effected  by  the  Testator  on  his  own  Life. 
Commencement  as  ante,  13,  Form  23.]     For  that  the  said  company,  by  a 

policy  of  insurance  under  their  common  seal,  dated  [4"<^-]'  covenanted  with  the 
said  O.  P.  (the  testator),  that  they,  the  said  company,  or  their  successors,  if 
their  corporate  funds,  property,  and  effects  for  the  time  being,  including  the 
amount  of  capital  subscribed  for,  and  not  paid  vip,  if  any,  after  satisfying  all 
prior  claims  and  charges  thereon,  should  be  sufficient  for  the  purpose,  and  if 
the  current  premium  should  have  been  paid,  and  the  other  regulations  in- 
dorsed thereon  should  have  been  observed  by  the  person  entitled  to  the  benefit 
of  that  assurance,  would,  within  two  calendar  months  next  after  satisfactory 
proof  should  have  been  made  according  to  the  rules,  regulation,  and  practice 
of  the  said  company  for  the  time  being,  of  the  death  of  the  said  0.  P.,  pay 

unto  his  executors  or  administrators  the  full  sum  of  £^ sterling,  and  all 

such  other  sums,  if  any,  as  the  said  company,  by  their  directors,  might  have 
ordered  to  be  added  to  such  amount  by  way  of  bonus  or  otherwise,  according 
to  their  practice  for  the  time  being :  provided  always,  that  that  policy  was- 
made  subject  to  the  conditions  and  regulations  thereon  indorsed ;  and  the  sq^d 
conditions  and  regulations  indorsed  upon  the  said  policj'  were,  amongst  others, 
as  follows :  [here  set  out  such  of  the  conditions  as  amount  to  warranties,  or 
exceptions  to  the  defendants'  liability,  or  relate  to  acts  or  events  which  are  con- 
ditions precedent"]  and  the  said  0.  P.  afterwards  and  during  the  said  risk,  and 
whilst  the  said  policy  was  in  force,  departed  this  life ;  and  that  all  the  condi- 

{!))  See  another  form  where  the  policy  is     Society,  3  C.  B.  N.   S.  622.    [See  Hodson  v. 
set  out  verbalim,   Pritchard   v.    Merchants'     Observer  Life  Ass.  Co.  8  El.  &  Bl.  40.] 
&    Tradesmen's    Mutual     Life     Insurance 
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tions  and  regulations  indorsed  upon  the  said  policy  were  observed  and  per- 
formed, and  all  conditions  have  been  fulfilled,  and  all  events  have  happened 
and  existed,  and  all  periods  of  time  have  elapsed,  to  entitle  the  plaintiffs,  as 
executors  as  aforesaid,  to  have  the  said  sum  of  £ paid  to  them  as  execu- 
tors as  aforesaid ;  yet  the  said  plaintiffs  have  not  been  paid  the  said  sum  of 

£ according  to  the  said  policy,  and  the  same  still  remains  wholly  due  and 

unpaid  to  them.     And  the  plaintiffs,  as  executors  as  aforesaid,  claim  £ . 

[See  Fowkes  v.  Manchester  &  London  Life  Assurance  Ass.  3  B.  &  S.  917.] 

4.  By  the  Assignees  of  a  Bankrupt  upon  a  Policy  effected  hy  him 
upon  his  own  Life. 

Cazenove  v.  The  British  Equitable  Assurance  Co.  6  C.  B.  N.  S.  437 ;  Jack- 
son V.  Forster,  1  EI.  &  El.  463 ;  ante,  173,  note  (2^). 


IV.    ON  POLICIES   OF  INSURANCE   AGAINST    DEATH    OR  INJURY 

BY  ACCIDENT. 

Obs. —  See  forms  of  declarations  and  law  in  the  following  cases:  Hooper  v.  The 
Accidental  Death  Insurance  Company,  29  L.  J.  Ex.  340;  [5  H.  &  N.  546;] 
Trew  %\  The  Railway  Passengers'  Assurance  Company,  5  H.  &  N.  211  ;  29 
L.J.  Ex.  218;  as  to  what  is  accidental  death,  Shilling  v.  The  Accidental 
Death  Insurance  Company,  2  H.  &  N.  42  ;  27  L.  J.  Ex.  16;  Theobald  v.  The 
Railway  Passengers'  Assurance  Co.  10  Ex.  45;  Simpson  v.  The  Accidental 
Death  Insurance  Co.  2  C.  B.  N.  S.  257.  [As  to  what  is  an  accident,  see 
Sinclair  ;.•.  Maritime  &c.  Co.  30  L.  J.  Q.  B.  77.]  An  insurance  against  the 
death  of  a  third  person  by  accident  is  within  the  14  Geo.  3,  c.  48,  s.  2,  as  to 
interest.  Shilling  v.  The  Accidental  Death  Insurance  Co.  1  F.  &  E.  116,  and 
supra. 


V.    ON  POLICIES  OF  INSURANCE  AGAINST  COMMERCIAL  LOSSES. 

Bamberger  v.  The  Commercial  Credit  Mutual  Assurance  Society,  15  C.  B. 
676 ;  Solvency  Mutual  Guarantee  Society  v.  York,  3  H.  &  N.  588. 


ON  JUDGMENTS. 

Obs.  —  An  action  of  contract  is  maintainable  upon  judgments,  although  the  trans- 
action in  its  origin  was  wholly  unconnected  with  any  contract,  the  law  imply- 
ing, from  the  legal  obligation,  a  contract  or  promise  on  defendant's  part,  to  pay 
the  sum  recovered ;  3  Bl.  Com.  163;  [1  Chitty  Contr.  (Uth  Am.  ed.)  87,  88;] 
Russell  V.  Smyth,  9  M.  &  W.  810,  818;  as  upon  judgments  of  the  superior 
courts,  or  the  inferior  courts  of  record  in  this  country;  Read  v.  Pope,  1  Cr.,  M. 
&  R.  302;  Williams  u.  Jones,  13  M.  &  W.  628;  2  D.  &  L.  680;  but  an 
1  action  is  not  maintainable  in  the  superior  courts  on  judgments  of  the  modern 
county  courts ;  Austin  v.  Mills,  9  Ex.  288 ;  Berkley  v.  Elderkin,  1  El.  &  Bl. 
805;  or  in  such  county  courts  on  the  judgments  of  the  superior  courts.  19  & 
20  Vict.  0.  108,  s.  27. 
So  an  action  lies  upon  the  judgment  of  a  foreign  court ;  Walker  v..  Witter, 
Douri.  1;  Hall  v.  Odber,  11  East,  118;  Smith  v.  Nicholls,  5  B.  &  C.  208;  7 
Dowl  283,  S.  C;  Meeus  v.  Thellusson,  8  Ex.  638;  Reynolds  v.  Fentoh,  3  C. 
B.  187;  [1  Chitty  Contr.  (11th  Am.  ed.)  87,  and  note  (2/);]  unless  it  be 
contrary  to  natural  justice,  or  to  the  law  of  the  country  in  which  the  judg- 
ment was  given,  or  the  country  where  the  original  contract  was  made;  Bec- 
quetw.  McCarthy,  2  B.  &  Ad.  951;  Novelli  v.  Rossi,  2  B.  &  Ad.   737;  Rei- 
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Ob8.  mors  V.  Druce,  23  Beav.  145;  Barber  v.  Lamb,  8  C.  B.  N.  S.  9.5;  29  L.  J.  C. 
E.  234;  Sheehj-  v.  Professional  Life  Assurance  Co.  3  C.  B.  N.  S.  397;  Cam- 
mell  V.  Sewell,  3  H.  &  N.  670;  [Messina  w.  Petrpooccbino,  L.  E.  4  P.  C.  144;] 
as  upon  an  Irish  judgment;  Harris  o.  Saunders,  4  \i.  &  C.  411;  Sheehy  v. 
Professional  Life  Assurance  Co.  supra ;  upon  a  Scotch  decree  for  costs ; 
Douglass  V.  Forrest,  4  Bing.  68«  ;  1  M.  &  P.  663  ;  Russell  !'.  Smyth,  9  M.  & 
W.  810;  Cowan  v.  Braidwood,  1  M.  &  G.  882;  Patrick  v.  Shedden,  2  El.  & 
Bl.  14;  Robertson  v.  Struth,  5  Q.  B.  951;  a  colonial  judgment  or  decree  find- 
ing a  sum  certain  due  to  the  plaintiff  as  a  balance  on  partnership  accounts, 
and  ordering  payment  thereof  to  the  plaintiff;  Henderson  v.  Henderson,  6  Q. 
B.  288  ;  2  Chit.  PI.  7th  ed.  305;  Henly  v.  Soper,  8  B.  &  C.  16  ;  on  the  judg- 
ment of  a  court  baron;  Dawson  v.  Gregory,  14  L.  J.  Q.  B  286;  on  a  decree 
of  the  high  court  of  chancery  for  payment  of  a  specific  sum  founded  on 
equitable  considerations  only.  Henderson  v.  Henderson,  supra;  Carpenter  c. 
Thornton,  3  B.  &  Aid.  52;  Henly  v.  Soper,  8  B.  &  C.  20.  [It  has,  however, 
recently  been  held  that  it  is  no  bar  to  an  action  on  a  judgment  of  a  foreign 
court,  in  personam,  that  it  appears  on  the  face  thereof,  that  the  foreign  tri- 
bunal has  put  a  construction  on  an  English  contract,  which  was  erroneous 
according  to  English  law.  Godard  v.  Gray,  L.  R.  6  Q.  B.  139.  See  Houl- 
ditch  V.  Donegall,  2  CI.  &  Fin.  (Am.  ed.)  470,  note  (2)  and  cases  cited  ;  Don 
V.  Lippmann,  5  CI.  &  Fin.  (Am.  ed.)  1,  and  note  (4);  1  Chitty  Contr.  (11th 
Am.  ed.)  87,  note  (e/).] 

An  action  is  not  generally  maintainable  on  mere  interlocutory  onlers  or  decrees 
of  courts  of  law  or  equity;  Carpenter  v.  Thornton,  supra;  Fry  v.  Malcolm, 
4  Taunt.  705;  Patrick  ».  Shedden,  supra;  Sheehy  o.  Professional  Life  As- 
surance Company,  2  C.  B.  N.  S.  211,  and  supra;  or  upon  a  rule  of  court  or 
upon  a  judge's  order ;  Dent  v.  Basham,  9  Ex.  469 ;  even  though  made  by  con- 
sent, and  containing  an  undertaking  on  defendant's  part  to  do  some  act; 
Hookpayton  v.  Bussell,  10  Ex.  24  ;  The  Thames  Iron  Works  &c.  Co.  v.  Patent 
Derrick  Co.  [1  Johns.  &  H.  93;]  29  L.  J.  Chanc.  714 ;  but  an  action  lies  on 
the  final  order  of  the  privy  council  for  payment  of  the  costs  of  an  appeal. 
jHutchinson  v.  Gillespie,  11  Ex.  798. 

In'an  action  on  a  judgment  debt,  the  writ  may  be  specially  indorsed  under  Com. 
L.  P.  Act,  1852,  s.  2.5,  and  final  judgment  signed  if  the  defendant  does  not 
appear.  Hodsoll  o.  Baxter,  28  L.  J.  Q.  B.  61,  Ex.  Ch.  [Verdict  for  plaintiff 
in  action  for  personal  injuries.  Judgment  signed  after  his  death  is  regular. 
Common  Law  Prpcedure  Act,  1852,  s.  39.  Kramer  v.  Waymark,  L.  R.  1 
Ex.  241.] 

Costs.  — In  an  action  upon  a  judgment  recovered  in  any  court  in  England  or 
Ireland,  the  plaintiff  is  not  entitled  to  costs,  "  unless  the  court  in  which  such 
action  on  the  judgment  shall  be  brought,  or  some  judge  of  the  same  court 
shall  otherwise  order."  43  Geo.  3,  c.  46,  s.  4.  This  does  not  apply  to 
actions  on  judgments  of  nonsuit,  &e.  recovered  by  defendants.  Bennet  v. 
Neale,  14  East,  343.  The  plaintiff  will  not  in  general  be  allowed  his  costs  if 
he  might  have  issued  execution  or  realized  his  judgment  by  other  means. 
Wood  V.  Silleto,  1  Chit.  Rep.  473;  Hanmer  v.  White,  12  M.  &  W.  519; 
Mason  V.  Nicholls,  14  M.  &  W.  118.  Aliter  where  defendant  has  acted  vex- 
atiously  by  pleading  a  false  plea;  Samuel  v.  Barker,  5  Taunt.  264;  or  the 
defendant  has  no  goods,  and  the  original  judgment  debt  was  under  £20,  so 
that  the  defendant  could  not  be  taken  in  execution. 

The  application  for  an  order  for  costs  cannot  be  made  at  nisi  prius^  Jones  v. 
Lake,  8  C.  &  P.  395 ;  but  must  be  made  in  the_/?r.<i<  instance  to  a.  judge  at  cham- 
bers, not  to  the  court;  Claridge  v.  Wilson,  26  L.  J.  Ex.  246;  by  summons,  or 
rule  nisi,  supported  by  affidavit;  Revell  v.  Wetherell,  3  C.  B.  321 ;  it  ought 
not  to  be  granted  ex  parte.  Lomax  v.  Berry,  2  H.  &  N.  127.  As  to  proceed- 
ings upon  judgments  by  writ  of  revivor,  see  C.  L.  P.  Act,  1852,  s.  131, 132  ; 
post.  Appendix. 

1.  On  a  Judgment  of  either  of  the  /Superior  Courts  at  Westminster. 

Commencement  as  ante,  5.     The  venue  must  be  laid  in  Middlesex,  (c)]     For 

(c)  In  actions  on  judgments  of  courts  of    tions  on  foreign  judgments  the  venue  may  bo 
record  the  venue  is  local  and  must  be  laid    laid  in  any  county. 
in  the  county  where  the  record  is;  in  ac- 
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that  the  plaintiff,  on  the day  of ,  a.  d. ,  in  the  court  of  Q.  B. 

[or  "  C.  P."  or  "  Ex.  of  Pleas "]  at  Westminster,  by  the  consideration  and 

judgment  of  the  said  court,  recovered  against  the  defendant  the  sum  of  £ , 

and  £ (rf)  for  his  costs  of  suit,  whereof  the  defendant  was  convicted,  (e) 

which  judgment  still  remains  in  force  unreversed  and  unsatisfied,  and  upon 
which  the  plaintiff  hath  not  obtained  any  execution  or  satisfaction.  And  the 
plaintiff  claims  £ .  (/) 

2.    On  Judgments,   ^e.  of  Foreign   or    Colonial   Courts,   or  Inferior 

Courts  of  Record. 
See  forms  of  declarations  in  the  several  cases  referred  to  in  the  Obs.  supra. 

[3.  Count  on  a  Judgment  of  a  French  Court. 

That  on  the day  of ,  A.  d. ,  in  the  Empire  of  France,  in  a 

suit  depending  between  the  now  plaintiff  and  defendant  in  the  court  of , 

being  a  court  of  the  said  empire  duly  holden,  and  having  jurisdiction  in  that 
behalf,  the  plaintiff  recovered  against  the  defendant  by  the  judgment  of  the 

said  court,  and  according  to  the  laws  of  said  empire,  the  sum  of francs, 

which  is  equivalent  in  money  of  the  United  States  to  $ ,  and  which  the 

now  defendant  was  by  the  said  court  adjudged  and  ordered  to  pay  to  the  now 
plaintiff;  and  the  said  judgment  is  still  in  force  and  unsatisfied. 

Like  counts.  Vallee  v.  Dumergue,  4  Ex.  290  ;  De  Cosse  Brissac  v.  Rath- 
bone,  6  H.  &  N.  301. 

Count  on  a  judgment  obtained  in  a  French  tribunal  of  commerce  by  the  repre- 
sentative of  the  deceased  drawer  of  a  hill  against  the  acceptor.  Vanquelin  v. 
Bouard,  15  C.  B.  N.  S.  341. 

Count  on  a  decree  of  the  tribunal  of  commerce  at  Brussels.  Reynolds  v. 
Fenton,  3  C.  B.  187  ;  Meeus  v.  Thellusson,  8  Ex.  638. 

Count  on  a  judgment  of  the  supreme  court  of  New  York.  Munroe  v.  Pilkin- 
ton,  2  B.  &  S.  11. 

4.  Count  on  a  Scotch  Decree. 

That  on  the  day  of ,  a.  d. ,  in  the  sheriff's  court  of  the 

county  of ,  in  Scotland,  in  an  action  then  depending  in  the  said  qpurt  at 

the  suit  of  the  now  plaintiff  against  the  now  defendant,  the  plaintiff,  by  the 
judgment  of  the  said  court,  then  having  lawful  jurisdiction  and  authority  in 

that  behalf,  recovered  against  the  defendant  the  sum  of  £ ,  for  the  debt  due 

from  the  defendant  to  the  plaintiff,  for  goods  sold  and  delivered  by  the  plain- 
tiff to  the  defendant,  with  legal  interest  thereon  at per  cent,  per  annum, 

from  the day  of •  then  last,  until  payment,  and  the  sum  of  £ for 

costs  of  suit,  which  sums  of  money  and  interest  the  defendant  was  by  the  said 
court  adjudged  and  ordered  to  pay  to  the  plaintiff;  and  the  said  judgment  is 
still  in  force  and  unsatisfied. 

(rf)  See  Com.  L.  P.  Act,  1852,  b.  95.     In  ery  by  the  plaintiff  against  the  defendant  of 

an  action  on  the  judgment  of  an  infcrio!'  a  judgment  for  a   certain   sum  as   damages 

court  tlic  declaration  (ilioiild  allege  that  the  and    another   certain   sum   as   costs,   which 

cause  of  action  arose  within  the  jurisdiction  judgment  remains  in  fall  force  and  not  im- 

of  such  court.     Kead  v.  Pope,  1  Cr.,  M.  &  R.  paired,   annulled,   or  satisfied,  whereby  an 

.102  ;  Williams  v.  Jones,  13  M.  &  W.  628.  action  hath  accrued  to  the  plaintiff  to  have 

(e)  An  allegation  of  pro  ut  patet  per  re-  and  recover  of  the  defendant  the  balance  dne 
cardam  is  not  necessary.  thereon    and    interest,  Is   sufficient   on   iei- 

(f)  [A  declaration,  setting  forth  the  rccoy-     murrcr.     O'Neal  v.  Kittredgc,  .3  Allen,  470. 
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Like  counts.  Douglas  v.  Forrest,  4  Bing.  686  ;  Cowan  v.  Braidwood,  1  M. 
&  G.  882  ;  Patrick  v.  Shedden,  2  El.  &  Bl.  14. 

Oount  for  costs  awarded  by  a  decreet  of  the  court  of  session  in  Scotland  in  a 
suit  for  divorce.     Russell  v.  Smyth,  9  M.  &  W.  810. 

Oount  on  a  judgment  of  the  court  of  queen's  bench  in  Ireland.  Sheehy  v. 
•Professional  Life  Assurance  Co.  13  C.  B.  787. 

Oount  on  a  colonial  judgment.  Robertson  v.  Strnth,  5  Q.  B.  941.  On  a 
decree  of  a  colonial  court  of  equity.    Henderson  v.  Henderson,  6  Q.  B.  288.] 


LANDLORD   AND  TENANT. 

Ons.  —  At  common  law  a  demise,  except  of  incorporeal  hereditaments,  such  as  of 
a  right  to  shoot.  Bird  i>.  Higginson,  6  Ad.  &  E.  824,  or  fish,  Jones  v.  Rey- 
nolds, 4  Ad.  &  E.  805,  or  a  demise  of  tithes,  Gardiner  v.  Williamson,  2  B.  & 
Ad.  336,  need  not  have  been  in  writing.  But  by  the  statute  of  frauds  (29 
Car.  2,  c.  3,  s.  1),  all  leases,  estates,  interests  of  freehold,  or  terms  of  years, 
or  any  uncertain  interest,  of,  in,  to,  or  out  of  any  messuages,  manors,  lands, 
tenements,  or  hereditaments,  made  or  created  by  livery  and  seisin  only,  or  by 
parol,  and  not  put  in  writing,  and  signed  by  the  parties  so  making  or  creating 
the  same,  or  their  agents  thereunto  lawfully  authorized  by  writing,  shall  have 
the  force  and  effect  of  leases  or  estates  at  will  only;  and  shall  not,  at  law  or 
in  equity,  have  any  greater  effect,  notwithstanding  any  consideration  for  mak- 
ing such  parol  leases  or  estates.  As  to  the  sufficiency  of  a  memorandum  under 
this  section,  see  Bayley  v.  Fitzmaurice,  8  El.  &  Bl.  664;  27  L.  J.  Q.  B.  143, 
Ex.  Ch.;  affirmed  in  House  of  Lords,  8  W.  R.  750.  Section  2  excepts  "  all 
leases  not  exceeding  the  term  of  three  years  from  the  making  thereof,  where- 
upon the  rent  reserved  to  the  landlord,  diuring  such  term,  shall  amount  unto 
two-third  parts  at  the  least,  of  the  full  improved  value  of  the  thing  demised." 

By  the  8  &  9  Vict.  c.  106,  s.  3,  it  is  enacted,  "  that  every  lease,  required  by 
law  to  be  in  writing,  of  any  tenements  or  hereditaments,  made  after  the  1st 
day  6f  October,  1845,  shall  be  void  at  law  unless  made  by  deed."  But  an 
instrument,  though  void  as  a  lease,  governs  the  terms  of  the  holding;  and  at 
the  end  of  the  term  the  tenant  is  bound  to  quit  without  notice.  Tress  v.  Sav- 
age, 4  El.  &  Bl.  36 ;  Lee  y.  Smith,  9  Ex.  662,  665,  per  Martin  B.;  Parker  v. 
Taswell,  2  De  G.  &  J.  559;  Tooker  v.  Smith,  1  H.  &  N.  732  ;  [Bond  v.  Ros- 
ling,  1  B.  &  S.  371;  Tidy  „.  Mollett,  16  C.  B.  N.  S.  298.]  No  action  lies 
against  a  lessee  under  a  parol  demise  for  not  entering.  Edge  c.  Strafford,  1 
C.  &  J.  391. 

Until  the  passing  of  the  Com.  L.  P.  Act,  J852,  which  dispensed  with  the 
necessity  for  mentioning  the  form  of  action  in  the  writ,  there  were  nice  distinc- 
tions as  to  the  proper  form  of  action  to  be  adopted.  Where  the  contract  was 
not  under  seal,  either  assumpsit  or  debt  was  the  remedy.  Thus,  when  the 
action  was  for  rent  due  on  a  lease  executed  by  the  lessee,  either  debt  or  cov- 
enant might  be  maintained  by  the  lessor  or  his  assignees,  or  representatives 
against  the  lessee  or  his  assignees,  or  representatives;  with  this  exception, 
that  where  the  landlord  had  accepted  rent  from  the  assignee,  and  had  thus 
recognized  the  assignment,  he  could  not  sue  the  lessee  in  debt.  1  Saund. 
241  ;  2  Saund.  297;  1  Chit.  PI.  7th  ed.  126.  Where  the  claim  upon  a  lease 
was  not  for  rent,  an  action  thereon  by  the  lessor  or  lessee,  or  by  or  against 
either  of  their  personal  representatives,  must  have  been  in  covenant. 

Though  these  technical  forms  of  action  are  now  abolished,  where  the  contract 
is  under  seal,  it  must  be  declared  upon  according  to  its  terms  and  legal  effect. 
See  an  exception.  Form  3,  post,  184.  But  counts  on  the  contract  may  be 
joined  with  any  other  claim  a  landlord  may  have  against  his  tenant,  as  in  tort 
for  waste,  &c.     See  Marker  v.  Kenrick,  13  C.  B.  .198. 

The  venue  is  transitory  in  actions  on  leases  founded  on  the  privity  of  contract 
between  the  parties,  as  by  the  lessor  or  his  personal  representatives  against 
the  lessee,  or  by  the  lessee  against  the  lessor ;  by  the  assignee  of  the  rever- 
sion against  the  lessee,  or  by  the  lessee  against  the  assignee  of  the  rever- 
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Obs.  sion.  But  the  venue  is  local  where  the  cause  of  action  arises  out  of  the 
privity  of  estate,  and  not  by  reason  of  the  privity  of  contract,  as  by  the 
assignee  or  devisee  of  the  lessor  against  the  lessee;  by  the  lessor  or  his  per- 
sonal representatives,  or  the  assignee  of  the  reversion  against  the  assignee  of 
the  lessee;  against  the  executor  of  the  lessee  where  the  executor  is  charged, 
as  assignee;  and  by  the  assignee  of  the  lessee  against  the  lessor.  1  Saund. 
241  b,  c,  d,  note  ((i)  ;  1  Chit.  PI.  7th  ed.  284.  See,  as  to  the  statement  of 
venue  and  the  consequences  of  misstating  it,  ante,  2,  Obs.  (d).  In  Boyes  v. 
Hewitson,  2  Bing.  N.  C.  575  ;  7  C.  &  P.  127,  S.  C.;  in  a  local  action  of  cov- 
enant on  a  lease,  the  plaintiff  laid  the  venue  in  a  wrong  county,  but  as  the 
locality  of  the  premises  did  not  appear  on  the  declaration  and  no  issue  was 
raised  thereon,  it  was  decided  that  the  defendant  was  not  entitled  to  a  non- 
suit; the  defendant  ought,  it  seems,  to  have  pleaded  that  the  venue  was 
wrongly  laid.  Richards  i\  Easto,  3  D.  &  L.  515.  If  the  objection  appears 
upon  the  record  it  seems  that  defendant  may  demur.  Simmons  v.  Lillystone, 
8  Ex.  431 ;  Mayor  of  Berwick  upon  Tweed  v.  Shanks,  3  Bing.  459;  16  &  17 
Car.  2,  c.  8.  I'he  3  &  4  W.  4,  c.  42,  s.  22,  gives  a  power  to  the  court  to 
direct  local  actions  to  be  tried  in  any  county.  In  Tremeere  v.  Morrison,  1 
Bing.  N.  C.  89,  in  a  local  action  of  covenant,  the  declaration  stated  the 
county  in  the  margin,  and  charged  that  the  defendant  entered  and  became 
possessed  of  the  premises,  "  to  wit,  in  the  county  aforesaid,"  and  it  was 
held,  on  demurrer,  that  this  amounted  to  a  sufficient  allegation  that  the  prem- 
ises were  situate  in  the  county  mentioned  in  the  margin. 

In  general  a  party  suing  upon  a  lease  must  show  his  title  in  the  declaration. 
Where  the  lessor  is  the  plaintiff,  his  title  is  not  made  the  subject  of  any  spe- 
cial allegation,  because  the  lease  operates  as  an  e.-toppel  against  the  lessee 
and  his  assigns,  and  the  title  is  admitted;  Beckett  «.  Bradley,  7  M.  &  G. 
994;  post,  Pleas,  "  Eviction  ;  "  where  the  lessor  has  only  an  equitable  interest, 
that  fact  may  be  stated  in  the  declaration,  in  which  case  the  covenants  to  pay 
the  rent,  &c.  will  be  considered  as  covenants  in  gross,  so  as  to  estop  the 
defendant  from  pleading  that  the  plaintiff  had  no  reversion  in  the  premises. 
Pargeter  v.  Harris,  7  Q.  B.  708.  But  when  the  lessor's  title  begins  by  the 
estoppel  which  the  lease  creates  between  the  lessor  and  the  lessee,  such 
estoppel  runs  with  the  land  into  whosoever  hands  it  comes,  whether  heir,  or 
assignee,  or  devisee.  2  Wms.  Saund.  418  a,  (1);  Cuthbertson  v.  Irving,  4 
H.  &  N.  742  ;  28  L.  J.  Ex.  306  ;  affirmed  in  error,  8  W.  R.  704;  [4  H.  &  N. 
742;  6  H.  &  N.  135 ;]  and  this  whether  the  demise  was  by  lease  under  seal 
or  by  parol.  Hickman  v.  Machin,  28  L.  J.  Ex.  310  ;'  [4  H.  &  N.  716.  As  to 
the  rule  that  the  tenant  is  estopped  to  dispute  his  landlord's  title,  see  1  Chitty 
Contr.  (1 1th  Am.  ed.)  462,  and  note  (/)  and  cases  cited  ;  and  the  exceptions  to 
it,  see  1  Chitty  Contr.  (11th  Am.  ed.)  464-466,  and  notes,  6,  note  (6),  79,  note 
(m) ;  Swatman  v.  Ambler,  8  Ex.  72.  Where  the  estoppel  is  set  up  by  one 
claiming  as  assignee  of  the  lessor,  the  tenant  may  show  that  such  assi^ment 
was  ineffectual  to  pass  the  lessor's  title.  Gray  J.  in  liilbourn  v.  Fogg^,  99 
Mass.  12;  Gillett  v.  Mathews,  45  Missou.  307  ;  Dunshee  v.  Grundy,  15  Gray, 
317;  Bergman  v.  Roberts,  61  Penn.  St.  497.  See,  further,  for  exceptions  to 
the  estoppel,  1  Chitty  Contr.  (11th  Am.  ed.)  462,  note  (().] 

It  was  formerly  necessary,  in  actions  brought  by  the  assignee  or  representatives 
of  the  lessor,  specially  to  deduce  the  plaintiff's  title  on  the  face  of  the  decla- 
ration, and  to  show  what  the  lessor's  title  was,  and  how  it  passed.  But  in  an 
action  by  the  assignee  of  the  reversion,  it  would  seem  to  be  sufficient  to 
allege  that  the  lessor  by  deed  assigned  the  reversion  to  the  plaintiff,  without 
showing  what  the  lessor's  title  was,  though  a  departure' from  the  accustomed 
forms  is  to  be  deprecated.  See  Cuthberts-on  v.  Irving,  supra.  If  the  above 
mode  of  alleging  the  plaintiff's  title  be  adopted,  it  would  seem  that  an  appli- 
cation might  be  made  under  the  C.  L.  P.  Act,  1852,  s.  52,  to  compel  the 
plaintiff  to  deduce  his  title  specially,  on  the  ground  that  the  general  state- 
ment in  the  declaration  tended  to  embarrass  the  defendant.  Per  Martin  B. 
in  Cuthbertson  v.  Irving,  supra.  If  there  have  been  several  mesne  assign- 
ments under  which  the  plaintiff  is  entitled,  in  strictness  they  should  all  be 
stated;  1  Saund.  112  b,  note  (1);  lb.  234;  though  since  the  Com.  L.  P.  Act, 
1852,  probably  a  general  averment  that  the  reversion  was  assigned  to  the 
plaintiff  might  suffice,  subject  to  an  application  to  the  court  as  above ;  and 
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Obs.  to  this  disadvantage,  tliat  on  a  traverse  of  such  averment  the  plaintiff  would 
be  compelled  to  be  prepared  at  the  trial  with  evidence  of  the  whole  title; 
whereas,  if  he  deduced  the  title  step  by  step,  the  proof  might  be  narrowed  by 
a  part  only  of  the  title  being  put  in  issue  by  the  defendant.  See  post,  198, 
note  (h).  As  to  the  mode  of  describing  the  estate  and  quantity  of  interest, 
and  showing  the  derivation  of  title,  see  Steph.  4th  ed.  334,  342;  1  Chit.  Pi. 
7th  ed.  Index,  Title '  Pleaded.  In  deducing  a  title  it  is  the  established 
rule,  that  conveyances  are  to  be  j)leaded  as  they  operate.  Per  Parke  B. 
Price  V.  Williams,  1  M.  &  W.  14 ;  Moore  v.  Earl  of  Plymouth,  5  B.  &  Aid. 
70.  Thus,  if  a  deed  operate  in  law  as  a  surrender,  it  should  be  pleaded  as 
such,  though  it  purport  to  be  a  conveyance.     1  Saund.  23.T  b,  note  (9). 

Use  and  Occupation. — As  to  this  count,  see,  generally,  [I  Chitty  Contr. 
(11th  Am.  ed.)  510  et  seq. ;']  Woodfall's  Landlord  and  Tenant;  Rose.  Evi- 
dence. At  common  law  an  action  of  debt  was  maintainable  for  use  and  oc- 
cupation, even  though  there  was  an  actual  demise,  if  not  under  seal;  Gibson 
V.  Kirk,  1  Q.  B.  850;  and  by  11  Geo.  2,  c.  19,  s.  14,  it  is  enacted,  "  that  it 
shall  be  lawful  for  a  landlord,  where  the  agreement  is  not  by  deed,  to  recover  A 
reasonable  satisfaction  for  the  lands,  tenements,  or  hereditaments  held  or  occu- 
pied by  the  defendant  in  an  action  on  the  case  (i.  e.  assumpsit),  for  the  use 
and  occupation  of  what  was  so  held  or  enjoyed  ;  and  if  in  evidence  on  the  trial 
of  such  action,  any  parol  demise,  or  any  agreement  (not  being  by  deed), 
whereon  a  certain  rent  is  reserved,  shall  appear,  the  plaintiff  shiul  not  there- 
fore be  nonsuited,  but  may  make  use  thereof  as  an  evidence  of  the  quantum  of 
the  damages  to  be  recovered."  See  per  Holroyd  J.  Hall  «.  Burgess,  5  B.  &  C. 
.■i33.  [Assumpsit  for  use  and  occupation  of  land,  by  permission  and  assent  of 
the  plaintiff,  on  an  express  promise  to  pay  a  certain  sum,  or  in  general  to  pay 
to  the  plaintiff's  satisfaction  for  such  use,  lies  at  common  law  independently 
of  this  statute.  Eppes  v.  Cole,  4  Hen.  &  M.  171.  It  also  lies  on  an  implied 
promise.     See  1  Chitty  Contr.  (11th  Am.  ed.)  .5ll,  note  (x^)  and  cases  cited.] 

This  count  may  be  used  though  there  be  an  express  written  demise  not  being 
by  deed.  But  the  plaititiff  can  only  recover  according  to  the  terms  of  the 
express  contract.  CoUett  v.  Curling,  10  Q.  B.  785;  Watson  d.  King,  3  C. 
B.  603  ;  but  see  Smith  o.  Eldridge,  13  C.  B.  236.  If  there  be  a  demise  under 
seal,  the  plaintiff  must  declare  for  rent  on  a  demise,  as  post.  Form  3,  or  on 
the,  covenant  for  payment  of  rent,  as  post,  Form  4;  [Warren  «.  Ferdinand, 
9  Allen,  357;  Richards  v.  Killam,  10  Mass.  243;  Codman  u.  Jenkins,  14  Mass. 
93 ;]  but  a  lease  under  seal  executed,  but  never  delioered  so  as  to  operate  as 
a  lease,  will  not  defeat  the  action  for  "  use  and  occupation."  Giidgen  v.  Bes- 
sett,  6  El.  &  Bl.  986.  Where  there  is  a  written  agreement  or  demise,  it  must 
be  produced  by  the  plaintiff  duly  stamped,  and  parol  evidence  of  the  ten- 
ancy is  not  admissible;  and  if  it  appear  on  his  own  showing,  or  on  cross- 
examination  of  his  witnesses,  that  there  was  such  writing  in  reference  to 
the  claim  in  question,  and  plaintiff  did  not  produce  and  prove  it,  duly 
stamped,  he  will  be  nonsuited  (if  never  indebted  has  been  pleaded).  See 
Brewer  v.  Palmer.  3  Esp.  R.  213;  Ramsbottom  u.  Tunbridge,  2  M.  &  S.  434; 
Hodges  w.  Drakeford,  1  New  R.  273 ;  Fenn  c.  Griffiths,  6  Bing.  533.  If, 
however,  the  plaintiff  can  get  through  his  case  without  disclosing  that  fact,  it 
is  no  ground  of  nonsuit  if  it  afterwards  appears  that  there  is  such  a  written 
agreement;  Fry  v.  Chapman,  5  Dowl.  265;  and  the  defendant  cannot  then 
put  in  such  written  agreement  without  producing  it  stamped.  Fielder  v.  Ray, 
6  Bing.  332 ;  Rex  «.  Inhabitants  of  Padstow,  4  B.  &  Ad.  208.  This  count 
may  be  used  whether  a  specific  rent  were  agreed  upon,  or  the  rent  is  claimed 
on  a  quantum  meruit.     Collett  «.  Curling,  ubi  supra. 

The  action  is  one  of  contract,  and  is  founded  on  the  relation  of  landlord  and 
tenant,  and  it  requires  evidence  of  an  occupation  by  the  permission  of  the 
plaintiff,  and  under  a  contract  with  Mm.  Churchward  v.  Ford,  2  H.  &  N.  446 ; 
26  L.  J.  Ex.  354;  Sloper  c.  Saunders,  29  L.  J.  Ex.  276;  [5  H.  &  N.  964; 
Boston  i).  Binney,  11  Pick.  1;  Featherstonhaugh  v.  Bradshaw,  1  Wend.  134; 
Smith  V.  Stewart,  6  John.  46;  O'Conner  v.  Tyves,  3  Rich.  276;  Ward  c. 
Ball,  1  Branch,  271  ;  Stoddert  u.  Newman,  7  Harr.  &  J.  252;  Vandenheuvel 
(;.  Storrs,  3  Conn.  203  ;  Bancroft  c.  Wardwell,  13  John.  489;  Levi  o.  Lewis, 
9  C.  B.  N.  S.  872,  876  ;  Tew  v.  Jones,  13  M.  &  W.  12  ;  1  Chitty  Contr.  (11th 
Am.  ed.  515.]     This  contract  may  be  implied  in  favor  of  a  person  who  has  a 
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Obs.  legal  title  to  the  premises  held  by  the  defendant,  although  there  was  nc 
demise  by  the  plaintiff  to  the  defendant,  and  the  title  of  the  former  accrued 
from  the  defendant's  landlord  pending  the  defendant's  tenancy,  and  the  de- 
fendant has  not  attorned ;  as  in  the  case  of  a  mortgagee,  or  a  trustee,  &c. 
Standen  i.  Christmas,  10  Q.  B.  135;  Turner  v.  Cameron's  Coal  Co.  5  Ex. 
932 ;  Moss  v.  Gallimore,  Dougl.  279  ;  Rennie  v.  Robinson,  1  Bing.  147 ;  Bur- 
rough  V.  Graden,  1  D.  &  L.  218.  But  in  such  case  the  plaintiff  must  prove  a 
legal  title  to  the  premises;  Stephens  v.  Lynn,  8  C.  &  P.  389;  Cornish  v. 
Searell,  8B.&C.471;  a  contract  will  not  be  implied  in  favor  of  a  person  who 
has  a  mere  equitable  title,  but  where  there  is  an  express  demise  the  tenant  will 
be  estopped  from  disputing  the  title  of  his  lessor  or  his  lessor's  assignees. 
Hickman  v.  Machin,  28  L.  J.  Ex.  310  ;  [4  H.  &  N.  716  ;  ante,  180  ;  1  Shitty 
Contr.  (11th  Am.  ed.)  462,  and  note  {t),  464-466;  Towne  v.  Butterfield,  9  7 
Mass.  105;  Galloway  y.  Ogle,  2  Binn.  268;  George  v.  Putney,  4  Cush.  351.] 
As  by  the  assignee  of  a  mortgagor  who  had  subsequently  to  the  mortgage  let 
the  defendant  into  possession  as  his  tenant;  Hickman  v.  Machin,  28  L.  J. 
Ex.  310;  [4  H.  Sa- S.  716:]  and  this  count  maybe  maintained  by  the  as- 
signees of  the  reversion,  though  the  demise  to  the  defendant  was  by  parol. 
Standen  v.  Christmas,  uhi  supra ;  or  against  the  assignees  of  the  tenant. 
How  V.  Kennett,  3  Ad.  &  E.  659;  Hellier  o.  Sillcox,  19  L.  J.  Q.  B.  2!)5. 
And  where  a  tenant  held  over  after  his  own  term  and  that  of  his  landlord, 
having  applied  to  the  superior  landlord  for  a  fresh  term,  and  be  referred  to  his 
landlord  as  being  still  tenant,  and  the  latter  subsequently  paid  rent  to  the 
supei'ior  landlord;  held,  that  this,  was  evidence  from  which  a  jury  might 
infer  a  conti-act  by  the  tenant  to  pay  his  landlord  for  the  occupation.  Levy 
V.  Lewis,  [6  G.  B.  N.  S.  760;  S.  C.  9  C.  B.  N.  S.  872.] 
This  is  not  a  proper  form  of  action  to  try  a  title  in  the  absence  of  the  relation 
of  landlord  and  tenant;  [Boston  v.  Binney,  11  Pick.  1;  Binney  v.  Chapman, 
5  Pick.  127;  Codman  v.  Jenkins,  14  Mass.  96;  Williams  v.  Mayor,  6  Harr.  & 
J.  350;  Wyman  u.  Hook,  2  Greenl.  338;]  and  the  presumption  in  favor  of 
a  contract  arising  from  ownership  on  the  one  hand,  and  occupation  on  the 
other,  or  even  from  payment  of  rent.  Knight  v.  Cox,  18  C.  B.  645;  Harden 
V.  Hesketh,  4  H,  &  N.  175,  may  be  destroyed  by  any  evidence  negativing  a 
contract,  as  that  the  defendant  entered  under  a  contract  with  a  third  person; 
Marquis  Camden  u.  Batterbury,  28  L.  J.  C.  P.  335;  [see  Buell  v.  Cook,  4 
Cowen,  238;]  or  as  a  trespasser;  Turner  v.  Cameron's  Coal  Co.  5  Ex.  932; 
or  adcersely  to  the  plaintiff;  Tew  v.  Jones,  13  M.  &  W.  12 ;  [Boston  u.  Bin- 
ney, 11  Pick.  1;  Featherstonhaugh  u.  Bradshaw,  1  Wend.  134;  Smith  r.  Stew- 
art, 6  John.  46;  O'Conner  v.  Tyves,  3  Rich.  276;  Ward  u.  Ball,  1  Branch, 
271  ;  Stoddert  «.  Newman,  7  Harr.  &  J.  252;]  so  an  intended  purchaser  or 
intended  lessee  who  has  entered  under  an  agreement  for  sale  or  for  a  lease  to 
him,  and  has  occupied  beneficially,  until  the  contract  has  gone  off  for  want  of 
title,  is  not  on  these  grounds  alone  liable  in  this  form  for  the  period  of  his 
occupation  up  to  the  time  of  the  contract  going  off;  Winterbottom  w.  Ing- 
ham, 7  Q.  B.  611;  [Greenup  v.  Vernon,  16  111.  26;  1  Sugden  V.  &  P.  (8th 
Am.  ed.)  179,  180;  Hough  u.  Birge,  11  Vt.  190;  Littler.  Pearson,  7Pick.301; 
Carson  u.  Baker,  4  Dev.  220;  Jones  v.  Jones,  2  Rich.  542  ;  Brewer  v.  Craig, 
3  Harr.  214;  Doe  v.  Cochran,  1  Scam.  209;  Jones  o.  Tifton,  2  Dana,  295; 
Bell  V.  Ellis,  1  Stew.  &  P.  296 ;  Smith  v.  Stewart,  6  John.  46 ;  Coffman  v. 
Huck,  19  Miss.  435;  Bancroft  «.  Wardell,  13  John.  459;  McNair  a.  Schwartz, 
16  111.  24;  Rogers  v.  Wiggs,  12  B.  Mon.  504;]  but  if  he  continues  in  pos- 
session after  the  contract  goes  off,  he  may  be  liable  for  his  subsequent  occu- 
pation. Howard  v.  Shaw,  8  M.  &  W.  118;  [Dwight  «.  Cutler,  3  Mich.  566. 
If  the  contract  fails  by  accident,  as,  by  reason  of  the  destruction  of  the 
premises  by  fire,  before  the  conveyance,  but  while  the  vendee  is  in  possession; 
or  goes  off  by  consent,  the  tenant  is  liable  for  the  use  and  occupation  of  the 
premises,  so  far  as  beneficial;  Gould  v.  Thompson,  4  Met.  224;  or,  at 
least,  for  the  time  he  occupied,  after  the  termination  of  the  contract.  How- 
ard V.  Shaw,  and  Dwight  v.  Cutler,  uH  supra.  If  the  contract  fails  of  per- 
formance by  the  fault  of  the  vendee,  who  has  taken  possession,  he  is  liable 
for  an  occupation  rent.  Smith  c.  Stewart,  6  John.  46 ;  Bancrolt  v.  Wardell, 
13  John.  489;  Vandenheuvel  v.  Storrs,  3  Conn.  203;  Clough  i'.  Hosford,  6 
K.  H.  234  ;  Alton  v.  Pickering,  9  N.  H.  495,  498  ;  Ayer  v.  Hawkey,  11  N.  H. 
148;    Seabury  u.  Stewart,   22   Ala.  207;  Davidson  v.  Ernest,   7    Ala.  817; 
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Qbs.  Smith  V.  Wooding,  20  Ala.  324;  Patterson  n.  Stoddard,  47  Maine,  355; 
Hough  V.  Birge,  11  Vt.  109;  Johnson  v.  Beauchamp,  9  Dana,  124;  Towne 
V.  Butterfield,  97  Mass.  106;  Dunham  v.  Townseud,  110  Mass.  440.  This 
action  does  not  lie  against  the  vendor  who  remains  in  possession  after  a  sale. 
Greenup  v.  Vernon,  16  III.  26.] 
Where  there  has  been  an  actual  demise  this  count  cannot  be  maintained  when 
no  action  would  lie  on  the  demise,  as  where  the  tenant  has  been  evicted  be- 
fore rent  has  become  due  ;  Hall  v.  Burgess,  5  B.  &  C.  332;  Morrison  i'.  Chad- 
wick,  7  C.  B.  266,  283;  but  see  Smith  v.  Eldridge,  15  C.  B.  236;  and  where 
there  is  a  demise  of  premises  by  a  mortgagor  in  possession,  mere  notice  to 
the  tenant  by  the  mortgagee  to  pay  rent  to  him  will  not  make  the  occupier 
tenant  to  the  mortgagee.  Hickman  v.  Machin,  28  L.  J.  Ex.  310;  [4  H.  &  N. 
716;]  Cuthbertson  v.  Irving,  [4  H.  &  N.  742;  6  H.  &  N.  135,]  and  supra. 
It  suffices  to  establish  a  holding  or  tenancy,  without  showing  actual  occupation 
by  the  defendant ;  his  constructive  possession  is  enough  to  support  this  count ; 
Pinero  v.  Judson,  «  Bin^.  206;  How  o.  Kennett,  3  Ad.  &  E.  663  ;  Wooley  v. 
Watling,  7  C.  &  P.  610;  but  not  unless  there  has  been  an  actual  entry  by 
him;  Lowe  v.  Ross,  5  Ex.  553;  Towne  v.  D'Heinrich,  13  C.  B.  892;  aliter 
where  defendant  is  assignee.  How  v.  Kennett,  supra.  Where  two  persons 
enter  into  an  agreement  for  a  lease  to  them,  an  entry  by  one  upon  the  prem- 
ises may  opei'ate  so  as  to  render  them  both  liable  for  use  and  occupation. 
Glen  V.  Dungey,  4  Ex.  61.  But  occupation  by  one  of  two  executors,  of  prem- 
ises held  by  the  testator,  will  not  make  both  liable.  Nation  v.  Tozer,  1  Cr., 
M.  &  R.  172.  One  joint  tenant  holding  over  after  expiration  of  term, 
will  not  make  both  liable  in  this  form.  Tancred  v.  Christy,  12  M.  &  W.  316; 
Draper  v.  Crofts,  15  M.  &  W.  166.  One  co-tenant  of  a  house  or  a  farm,  who 
occupies  the  entirety,  and  takes  all  the  profits,  but  without  excluding  his  co- 
tenant,  is  not  impliedly  liable  to  his  co-tenant  for  use  and  occupation.  Hen- 
derson u.  Eason,  12  Q.  B.  986  ;  [Gowen  v.  Shaw,  40  Maine,  56.  But  when 
one  tenant  in  common  has  received  more  than  his  share  of  the  rents  of  the 
estate  owned  by  them  in  common,  in  money,  or  as  bailiff  of  the  other,  the  lat- 
ter may  maintain  an  action  for  his  share.  Sargeant  v.  Parsons,  12  Ma-ss 
148;  Sturdivant  u.  Smith,  29  Maine,  387;  Munroe  v.  Luke,  1  Met.  453  ;  Buck 
V.  Spofford,  31  Maine,  34 ;  Stinton  v.  Richardson,  13  M.  &  W.  17.]  A  hus- 
band cannot  be  sued  in  use  and  occupation  to  recover  half  a  year's  rent  of 
E remises  occupied  by  his  wife  partly  before  and  partly  after  marriage. 
Lichardson  t;.  Hall,  1  B.  &  B.  50.  It  lies  though  defendant  underlet;  Bull 
V.  Sibley,  8  T.  R.  327  ;  Bertie  v.  Beaumont,  16  East,  33  ;  or  the  premises 
were  burnt,  defendant  being  bound  to  repair,  &c.  Izon  v.  Gorton,  3  Bing.  N. 
C.  501  ;  Ibbs  v.  Richardson,  9  Ad.  &  E.  849;  1  P.  &  D.  618;  Packer  v.  Gib- 
bins,  12  Q.  B.  421;  Bennett  v.  Ireland,  28  L.  J.  Q.  B.  48;  [Baker  v.  Holt- 
zapifel,  4  Taunt.  45;  Davis  v.  Alden,  2  Gray,  313;  Kramer  w.  Cook,  7  Gray, 
550;  Foster  v.  Peyster,  9  Cush.  247;  Fowler  «.  Bott,  6  Mass.  63  ;  Leavitt  w. 
Fletcher,  10  Allen,  119,  121;  Beach  v.  Gray,  2  Denio,  84;  Pollard  <•. 
ShaafEer,  1  Dall.  210;  Neidelt  v.  Wales,  16  Missou.  214;  Wagner  v.  White, 
4  Harr.  &  J.  564;]  or  the  premises  have  become  unfit  for  occupation,  or  for 
the  purpose  for  which  they  were  let ;  Hart  v.  Windsor,  12  M.  &  W.  68  ;  Sut- 
ton V.  Temple,  lb.  52;  [Libbey  v.  Telford,  48  Maine,  317;  Foster  o.  Peyster, 
9  Cush.  242,  247;  Welles  v.  Castles,  3  Gray,  323,  326  ;  Cleves  k.  Willoughby, 
7  Hill,  83;  Dutton  v.  Gerrish,  9  Cush.  94;  Leavittu.  Fletcher,  10  Allen,  119, 
121;  Arden  v.  Pullen,  10  M.  &  W.  321;  Moffatt  v.  Smith,  4  Comst.  126; 
Royce  v.  Guggenheim,  106  Mass.  201,  202;]  aliter  perhaps  in  the  case  of 
furnished  apartments  infested  with  bugs.  lb.;  Smith  v.  Marrable,  11  M.  & 
W.  5.  [See  Howard  «.  Doolittle,  3  Duer,  464 ;  Dutton  v.  Gerrish,  9  Cush. 
89,  94.  In  Royce  o.  Guggenheim,  106  Mass.  202,  203,  Gray  J.  said:  "  The 
English  authorities,  ancient  and  modern,  are  conclusive,  that  even  where  the 
landlord  is  bound  by  custom  or  express  covenant  to  repair,  and  by  his  failure 
to  do  so  the  premises  become  uninhabitable,  or  unfit  for  the  purposes  for 
which  they  were  leased,  the  tenant  has  no  right  to  quit  the  premises,  or  to 
refuse  to  pay  rent  according  to  his  covenant,  but  his  only  remedy  is  by  action 
for  damages  ;  "  and  he  there  cites  the  ancient  and  modern  authorities  relied 
upon.]  So  it  lies  against  a  corporation  for  actual  occupation  by  them,  though 
there  be  no  contract  under  their  seal.  Finlay  v.  Bristol  &  Exeter  Ry.  Co. 
7  Ex.  409;  Lowe  v.  London  &  North  Western  Ry.  Co.  18  Q.  B.  632. 
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Obs.  Where  there  has  been  an  actual  enjoyment,  the  common  count  is  maintainable 
in  respect  of  the  rent  of  incorporeal  hereditaments;  Mayor  of  Carmarthen  v. 
Lewis,  6  C.  &  P.  608;  and  even  for  a  right  of  working  mines;  Jones  v.  Rey- 
nolds, 4  Ad.  &  E.  805 ;  Bird  v.  Higginson,  2  Ad.  &  E.  696  ;  or  a  mere  personal 
right,  as  a  right  to  fish.    Holford  v.  Pritchard,  3  Ex.  793;  ante,  130,  note  (y). 

1.  The  Common  Count  for  Use  and  Occupation.  (^) 
Oommencement  as  ante,  33.]     For  the  defendant's  use,  by  the  plaintiff's 
permission,  of  messuages  and  lauds  of  the  plaintiff  [or  "  of  a  fishery  of  the 
plaintiff,"  S^c.  as  the  case  may  be\. 

[la.  Another  Form. 
For  the  use  and  occupation  of  a  certain  tenement  hired  of  the  plaintiff  by 
tile  defendant.] 

2.  For  the  Rent  of  Furnished  or  Unfurnished  Lodgings.  (K) 

For  money  payable  by  the  defendant  to  the  plaintiff  for  the  defendant's  use, 
by  the  plaintiff's  permission,  of  rooms  and  apartments  being  part  of  a  mes- 
suage of  the  plaintiff,  with  certain  furniture,  and  effects,  and  chattels  of  the 
plaintiff  therein,  and  for  [add  account  stated  and  conclusion,  ante,  34,  Form  1]. 

3.  Upon  a  Lease  for  Rent,  (i) 
For  that  the  plaintiff  let  to  the  defendant  a  house.  No.  401  Piccadilly,  for 

seven  years,  to  hold  from  the day  of ,  a.  d. ,  at  £ a  year, 

payable  quarterly,  {j)  of  which  rent quarters  are  due  and  unpaid.     And 

the  plaintiff  claims  £ . 

4.  By  a  Lessor  against  his  Lessee  on  his  Covenant  for  Non-payment  of 

Rent.  (¥) 
For  that  the  plaintiff,  by  deed,  (I)  let  (m)  to  the  defendant  a  house,  land, 

(g)  This  form  is  given  by  the  Com.  L.  P.  demise  of  incorporeal  hereditaments ;  it  will 

Act,  1852,  sch.  B,  9,  10.     The  local  situation  be   observed   the  lease  is  not  set  out;  see 

of  the  premises  need  not  be  stated  ;  King  v.  1  Saund.  276,  note  (1),  202,  325,  note  (4) ;  2 

Frazer,   6  East,  348  ;  Egler  v.  Marsden,  3  lb.  297,  note  (1)  ;  Atty  v.  Parish,  1  New  R. 

Taunt.  128;  Davis  v.  Edwards,  3  M.  &  Sel.  104,  109  ;  the  lease  may  yet  be  given  in  evi- 

380  ;  the   venue  is    transitory  ;   Kirtland  v.  dence  lo  support  the  demand  at  the»  trial,  if 

Pounsett,  2  Taunt.  145  ;  Egler  v.  Marsden,  the  demise  be  denied  by  the  plea.     A  lease, 

5  Taunt.  28 ;  and  see  Mortimer  a.  Preedy,  even  though  cancelled,  if  cancelled  by  con- 

3  M.  &  W.  604.  sent  of  the  parties  after  the  rent  accrued  due, 

(A)  For  board   and   lodging,  ante,  87.    A  may  be  given  in  evidence.  Ward  w.  Lumley, 

contract  for  board  and  lodging  is  not  a  con-  5  H.  &  N.  87. 

tract  for  an  interest  in  land  within  the  stat-  [j)  Rent  is  payable  yearly  unless  other- 

ute  of  frauds.    Wright  v.   Stavart,  29  L.  J.  wise  reserved.     Gray  v.  Chamberlain,  4  C.  & 

Q.  B.  161.     There  is  no  duty  on  the  part  of  P.  260;  Com.  Dig.  Rent,  B.  8. 

a  lodging-house  keeper  to  take  care  of  bis  {k)  The  lessee  is  liable  at  all  times  upon 

lodger's  goods.   Houldcr  v.  Soulby,  29  L.  J.  his  express  covenants  contained  in  the  lease, 

C.  P.  246.  notwithstanding  he  has  assigned  the  term, 

(i)  This  form  is  given  by  the  Com.  L.  P.  and  he  may  be  sued  in  the  above  form ;  but 

Act,  1852,  sch.  B,  28.     See  supra,   Observa-  not   in  the   preceding   form   on    the    mere 

tions.     This  is  an  anomalous  form  ;  but  it  is  reservation   of  rent,   where  the  lessor    has 

frequently  preferable  to  use  and  occupation,  adopted  the  assignee  as  his  tenant  by  receiv- 

as  the   defendant  cannot  change  the  venue  ing  rent  from  him.  Ante,  Obs. ;  1  Saund.  240 ; 

when  it  is   adopted.   Herring   v.   Watts,   8  Wadham  v.  Marlowe,  1  H.  Bl.  437,  note ;  8 

Scott  N.  R.  755 ;  2  D.  &  L.  609.    It  applies  East,  314,  note, 

to  a  lease  under  seal,  except  in  a  case  of  a  (I)  The  word  "indenture  "  would  import 

(m)  The  legal  eifect  may  be  stated.   Wil-  1  B.  &  C.  694 ;  Isherwood  v.  Oldknow.  3  M. 

son  0.  Bramhall,  1  Y.  &  J\  2  ;  [1  Chitty  PI.  &  S.  382  ;  Yellowly  v.  Gower,  11   Ex.  274  ; 

312,  iindnotc.]  As  tomodeof  dcscribingleases  Morris    v.  The  Rhydydefed  Colliery  Co.  3 

under  powers  to  lease,  see  Portraove  v.  Bunn,  H.  &  N.  885,  Ex.  Ch. ;  19  &  20  Vict.  c.  120. 
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and  premises,  (n)  situate  in  the  county  aforesaid,  (o)  to  hold  to  the  defendant 

from  the day  of ',  a.  d. ,  for years,  (p)  at  £ per  year, 

payable  quarterly,  that  is  to  say,  on  [^^c.  stating  the  days  of  payment  (g)]  ;  and 
the  defendant  thereby  covenanted  with  the  plaintiff  to  pay  him  the  said  rent 
as  aforesaid ;  (r)  yet  two  quarters  of  the  said  rent  are  in  arrear  and  unpaid. 
And  the  plaintiff  claims  £ . 


0.  By  Lessor  against  Lessee  upon  a  Covenant  to  Repair,  (s) 

For  that  the  plaintiff,  by  deed,  let  to  the  defendant  a  house.  No.  401  Picca- 

day  of ,  A.  D. ,  and  the 


dilly,  to  hold  for  seven  years  from  the 


defendant,  by  the  said  deed,  covenanted  with  the  plaintiff  well  and  substantially 
to  repair  the  said  house  during  the  said  term  [according  to  the  covenantl ;  (t) 

separate  clause,  not  before  referred  to,  need 
not  be  noticed.  Hill  v.  Sanders,  1  C.  &  P. 
80;  infra,  note  (i).  Demise  for  seven  years, 
with  a  proviso  that,  if  notice  sliould  not  be 
given  to  determine  the  lease  at  the  end  of 
the  seven  years,  it  should  be  considered  a 
lease  upon  the  same  covenants  from  year  to 
year  until  notice  to  determine  it.  Held  to 
be  a  continuing  demise,  after  the  seven 
years,  until  determined  by  notice,  and  that 
the  covenants  were  binding.  Brown  i' 
Trumper,  26  Beav.  H. 

(q)  The  common  form  of  reddendum  in 
a  lease  is  to  the  above  effect.  If  there  be 
any  exception  in  the  reddendum  it  should  be 
stated.  As  to  the  construction  of  the  words 
"  free  of  all  outgoing.^,"  see  Parish  v.  Slee- 
man,  29  L.  J.  Ch.  96  ;  "  damage  by  fire  ex- 
cepted," Bennett  i'.  Ireland,  28  L.  J.  Q.  B. 
48.  In  Vavasonr  v.  Ormrod,  6  B.  &  C. 
430,  the  reservation  was  "  except  as  herein- 
after mentioned,"  refeiTing  to  a  subsequent 
proviso,  by  which  a  deduction  was  to  be 
made  in  a  certain  event,  which  had  not  hap- 
pened. Held,  a  variance  to  state  the  reser- 
vation as  absolute.  But  where  a  lease  con- 
tained a  distinct  proaiso  that  if  a  certain 
event  should  happen  after  the  execution  of 
the  lease,  the  rent  reserved  should  be  re- 
duced, it  was  held  that  the  covenant  to  pay 
rent  might  be  declared  on  as  an  absolute  cov- 
enant. Grogan  v.  Magan,  1  Alcock  &.  Na- 
pier, 366  (Irish)  ;  and  see  Thibault  v.  Gib- 
son, 12  M.  &  W.  88. 

()•)  An  averment  of  the  lessee's  entry, 
and  of  his  becoming  possessed  of  the  term, 
is  not  necessary.    1  Saund.  203,  note  (1). 

(s)  This  form  is  given  by  the  C.  L.  P. 
Act,  1852,  sch.  B,  24.  [See  Coward  v.  Greg- 
ory, L.  R.  2C.  P.  152.] 

(i)  If  there  be  any  qualification  or  pro 
viso  in  the  covenant  that  the  landlord  shall, 
in  the  first  instance,  put  the  premises  in 
good   repair,  Neale  v.   Ratclilfe,   15    Q.   B. 


an  instrument  in  writing  under  seal ;  Aveline 
V.  WhifSon,  4  M.  &  G.  801  ;  ante,  50,  note 
(/)  ;  it  is  not  necessary  to  state  the  date  of 
the  lease  ;  Hall  v.  Cazenove,  4  East,  477  ;  it 
is  generally  unnecessary  to  state  the  parties 
to  the  deed,  but  it  may  be  so  in  some  cases 
where  title  has  to  be  deduced  from  the  les- 
sor, or  where  the  covenant  is  not  with  the 
lessor.  If  they  be  described,  see  Mayelston 
c.  Palmerston,  2  C.  &  P.  474;  M.  &  M. 
6  ;  Arnold  u.  Eevonlt,  1  B.  &  B.  4.33,  as  to 
the  mode  of  description.  No  profert  of  the 
deed  is  necessary.  Com.  L.  P.  Act,  1852,  s. 
55. 

(n)  It  is  unnecessary  to  describe  the  prem- 
ises fully.  1  Saund.  233,  note  (2)  ;  2  Saund. 
366,  note  (1) ;  [1  Chitty  PI.  311.]  A  vari- 
ance would  be  amendable  at  the  trial. 

(o)  As  to  the  statement  of  the  local  de- 
scription, &c.  see  supra,  Obs.  When  the 
7!enue  is  transitory,  it  need  not  be  stated  in 
the  declaration  where  the  premises  are  sit- 
uate. 

(/))  The  term  for  which  the  premises  are 
demised  should  be  stated.  Turner  v.  Lamb, 
14  M.  &  W.  412;  2  D.  &  L.  871.  Some- 
times the  habendum  runs,  "  determinable 
nevertheless  as  hereinafter  mentioned,"  and 
the  lease  subsequently  contains  a  clause  for 
determining  the  lease  by  written  notice  at 
the  end  of  seven  or  fourteen  years.  In  this 
case  add  the  words,  "  determinable,"  &c. 
and  set  forth  the  clause  alluded  to  in  the 
declaration,  and  after  showing  the  lessee's 
entry,  if  the  lease  has  been  determined  by 
the  notice,  show  the  fact  as  follows :  "  And 
the  plaintiff'  avers  that  afterwards  and  dur- 
ing the  said  term  of  twenty-one  years,  to 
wit,  at  the  expiration  of  tlie  first  seven  years 
of  the  said  term,  that  is  to  say,  on  [^c]  the 
said  term  was  ended  and  determined  by 
virtue  of  a  certain  notice  in  writing,  given 
by  the  defendant  to  the  plaintiff  sIk  calendar 
months   before   the   expiration   of   the  first 


seven  years  of  the  said  term  of  twenty-one  916,  or  shall  provide  timber  or  materials 
years,  to  wit,  on  [^c]  of  his  the  defendant's  for  repairs,  it  must  be  stated  ■  ""''  thpro 
intention  to  quit  the  said  premises,  and  de- 
sire to  determine  the  said  term  at  the  expi- 
ration of  the  said  first  seven  years  of  the 
said  term  of  twenty-one  years."  But  where 
the  habendum  is  for  twenty-one  years  abso- 
lutely, a  power  to  determine,  contained  in  a 


and   there 

must  be  an  allegation  that  the  landlord  has 
performed  all  conditions  precedent.  Thomas 
V.  Cadwallader,  Willes  R.  496 ;  Lewis  v. 
Wells,  7  C.  &  P.  222  ;  Campbell  v.  Jones, 
6  T.  E.  571  ;  Levy  v.  Herbert,  7  Taunt. 
314 ;  Bristol,  Dean  and  the  Chapter  of,  v. 


18G 


DECLARATIONS  ON  CONTKACTS.   LANDLORD,  ETC. 


yet  the  said  house  was,  during  the  said  term,  out  of  good  and  substantial 
repair,  (m)     And  the  plaintiff  claims  £ . 


Jones  or  Nugent,  28  L.  J.  Q.  B.  201 ;  5  Jur. 
N.  S.  956 ;  Martyn  v.  Clue,  18  Q.  B.  661  ; 
[1  Chitty,  PI.  329.]  See  form  of  averment  of 
performance  of  conditions  precedent,  ante, 
39.  It  is  also  necessary  to  state  any  excep- 
tions in  the  covenant,  such  as  "  reasonable 
use  and  wear,"  "  casualty  by  accidental  fire," 
or  "  tempest ; "  Brown  v.  Knill,  2  B.  &  B. 
395  ;  Tempany  v.  Burnand,  4  Camp.  20 ; 
1  Chit.  PI.  7th  ed.  311 ;  Wright  v.  Goddard, 

8  Ad.  &  E.  148 ;  the  breach  will  in  such  lat- 
ter cases  be,  "  Yet  the  said  house,  &c.  was 
during  the  said  term  out  of  good  and  sub- 
stantial repair,  besides  reasonable  use  and 
wear  thereof,  and  although  no  casualty  hap- 
pened thereto  by  fire  or  tempest."  See  the 
next  form.  So  if  the  covenant  be  to  reiiair 
after  notice  in  writing,  it  must  be  fio  described 
in  the  declaration.  Although  there  be  a 
covenant  to  repair  after  notice,  yet  if  there  be 
a  general  covenant  to  repair,  the  action  may 
be  grounded  on  the  latter  covenant,  which 
is  independent.  Doe  v.  Meux,  4  B.  &  C. 
606;  Wood  v.  Dav,  7  Taunt.  646;  Baylis 
V.  Le  Gros,  4  C.  B."N.  S.  537  ;  4  Jur.  N.  S. 
513.  Evidence,  &c. ;  Mantz  o.  Goring,  4 
Bing.  N.  C.  454 ;  if  breaches  are  assigned  on 
each  of  the  covenants,  the  damages  from 
each  should  be  separately  stated.  Wright 
u.  Goddard,  8  Ad.  &  E.  144,  148. 

{«)  A  covenant  to  keep  in  repair  is  broken 
by  non-repair  during  the  term,  though  the 
term  be  not  ended ;  Luxmore  v.  Eobson,  1 
B.  &  Aid.  584 ;  and  the  landlord,  in  an  ac- 
tion brought  during  the  term,  is  entitled  to 
more  than  nominal  damages ;  Bell  v.  Hay- 
den,  9  Ir.  C.  L.  Rep.  301,  Q".  B. ;  the  measure 
of  damages  is  in  general  the  amount  re- 
quired to  put  the  premises  in  repair ;  in 
some  cases  the  amount  to  which  the  rever- 
sion is  injured  at  the  time  of  action  brought 
by  the  premises  being  out  of  repair.  Doe 
M.  Rowlands,  9  C.  &  P.  734  ;  Smith  v.  Peat, 

9  Ex.  161,  observed  upon  in  Davies  v.  Un- 
derwood, 2  H.  &  N.  570.  As  to  the  measure 
of  damages  where  the  premises  have  been 
destroyed  by  fire,  and  have  to  be  rebuilt, 
Yates  V.  Dunster,  11  Ex.  15.  In  actions  of 
this  kind  the  age  and  condition  of  the  prem- 
ises at  the  time  when  the  tenancy  com- 
menced must  be  considered.  Mantz  v.  Gor- 
ing, 4  Bing.  N.  C.  451 ;  Stanley  v,  Towgoorl, 
3  lb.  4;  Burdett  v.  Withers,  7  Ad.  &  E. 
136  ;  Hart  v.  Windsor,  12  M.  &  W.  77,  per 
Parke  B. ;  Payne  v.  Haine,  16  M.  &  W. 
541.  [Where  there  is  an  express  and  un- 
conditional agreement  to  repair  and  keep  in 
repair,  the  tenant  is  bound  to  do  so,  although 
the  premises  be  destroyed  by  fire,  or  other 
accident.  Paradiue  v.  Jane,  Aleyn,  27 ; 
Bullock  V.  Dommett,  6  T.  R.  650  ;  Digby  n. 
Atkinson,  4  Camp.  275  ;  rule  recognized  in 


Spence  v.  Chadwick,  10  Q.  B.  517,  530.  "It 
has  been  the  established  rule  of  the  common 
law  for  ages  that  an  express  covenant  to 
repair  binds  the  covenantor  to  make  good 
any  injury  which  human  power  can  remedy, 
even  if  caused  by  storm,  flood,  fire,  inevita- 
ble accident,  or  the  act  of  a  stranger."  Gray 
J.  in  Leavitt  v.  Pletcher,  10  Allen,  12l'; 
Wells  V.  Calnan,  107  Mass.  517,  518;  Fowl- 
er V.  Bott,  6  Mass.  63 ;  Kramer  v.  Cook,  7 
Gray,  550;  Warren  o.  Hitchins,  5  Barb.  66; 
Proctor  V.  Keith,  12  B.  Mon.  252  ;  Jaques 
V.  Gould,  4  Cush.  384,  388;  Wilde  J.  in 
Bigelow  V.  CoUamore,  5  Cush.  226,  231  ; 
Allen  V.  Culver,  3  Denio,  294;  Derraott  v. 
Jones,  2  Wallace,  7,  8 ;  3  Kent,  468  ;  Til- 
den  V.  Tilden,  13  Gray,  103,  109;  Graves  v. 
Berdan,  26  N.  Y.  498  ;  S.  C.  29  Barb.  100; 
Womack  v.  McQuarry,  28  Ind.  103.  But 
where  A.  agreed  with  B.  to  give  him  the  use 
of  a  music  hall  on  certain  specified  days,  for 
the  purpose  of  holding  concerts,  with  no 
express  stipulation  for  the  event  of  the  de- 
struction of  the  music  hall  by  fire,  it  was 
held  that,  upon  the  occurrence  of  such 
event,  both  parties  were  excused  from  per- 
formance of  the  contract.  Taylor  v.  Cald- 
well, 3  B.  &  S.  826.  The  principle  of  the 
distinction  is  stated  in  this  case  by  Blacl?- 
burn  J.  See,  also,  Appleby  v.  Myers,  L.  R. 
2  C.  P.  651  ;  Ford  v.  Cotesworth,  L.  R.  5  Q. 

B.  544,  548 ;  Lovering  v.  Buck  M.  Coal  Co. 
54  Penn.  St.  291 ;  Kerr  v.  Merchants'  Ex- 
change Co.  3  Edw.  Ch.  315;  Winton  v.  Cor- 
nish, 5  Ohio,  477;  Stockwell  v.  Hunter,  11 
Met.  448 ;  Buerger  v.  Boyd,  25  Ark.  441  ; 
Ainsworth  v.  Ritt,  38  Cal.  89 ;  McMillan  v. 
Solomon,  42  Ala.  356.]  There  is  a  distinc- 
tion between  a  covenant  to  keep  in  repair 
and  a  covenant  to  put  in  repair ;  in  either 
case  the  tenant  is  not  bound  to  substitute 
new  for  old  premises  ;  Soward  v.  Leggatt,  7 

C.  &  P.  613;  Belcher  v.  Mcintosh,  2  M.  & 
Rob.  186;  Maltyn  v.  Clue,  18  Q.  B.  661, 
674;  but  a  tenant  under  a  covenant  "well 
and  substantially  to  repair  and  keep  in  good 
substantial  repair,  and  so  well  and  substan- 
tially repaired  to  give  up  at  the  end  of  the 
term,"  is  bound  to  give  up  the  premises  in 
as  good  a  state  as  when  he  took  them,  and  it 
will  be  inferred  that  they  were  then  iu  a 
tcnantable  state.  Brown  v.  TrumpiT,  26 
Beav.  11.  A  covenant  to  keep  in  repair, 
docs  not  extend  to  repair  of  damage  done 
before  the  lease  was  executed,  though  after 
the  date  fixed  for  the  commencement  of  the 
term  Shaw  v.  Kay,  1  Ex.  412.  As  to  the 
meaning  of  the  term  "habitable  repair," 
Belcher  v.  Mcintosh,  8  C.  &  P.  720.  Breach 
in  non-repair  of  external  walls,  &c.  Green  v. 
Eales,  2  Q.  B.  225. 
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[6.    Lessor  against  Lessee  upon  a    Covenant  to  repair,   subject  to 

certain  Exceptions. 
That  the  plaintiff  by  deed  let  to  the  defendant  a  house,  to  hold  for 


years  from  the day  of ,  a.  d. ,  and  the  defendant  by  the  said 

deed  covenanted  with  the  plaintiff  to  keep  the  said  house  in  good  and  substan- 
tial repair  (x)  during  the  term,  casualties  by  tire  or  tempest  &c.  [according  to  the 
covenant^  excepted ;  yet  the  said  house  during  the  said  term  was  not  in  good  and 
substantial  repair,  although  no  casualty  by  fire  or  tempest  &c.  [accordinff  to 
the  coie.nant^,  happened  thereto.  [The  covenant  should  he  stated  accurately, 
with  all  the  exceptions  contained  in  it,  as,  casualties  by  fire  &c. ;  Browne  v. 
Knill,  2  B.  &  B.  395 ;  reasonable  wear  and  tear ;  Wright  v.  Goddard,  8  Ad. 
&  El.  144 ;  and  the  breach  must  follow  the  terms  of  the  covenant  in  this 
respectJ] 

6a.    For  not  delivering  up  the  Premises  in  good  Repair. 
That  the  defendant  became  and  was  tenant  to  the  plaintiff  of  a  messuage 

and  premises  of  the  plaintiff  for  a  term  of years  from  the day  of 

,  A.  D. ,  upon  the  terms,  amongst  other  things,  that  the  defendant 

should,  at  the  expiration  of  the  said  term,  deliver  up  to  the  plaintiff  the  said 
messuage  and  premises,  with  all  fixtures  thereon,  in  the  same  state  and  condi- 
tion as  they  were  in  at  the  time  of  the  defendant  becoming  such  tenant  as 
aforesaid,  reasonable  wear  and  tear  only  excepted;  and  the  said  term  expired, 
and  all  conditions  were  performed,  and  all  things  happened,  and  all  times 
elapsed,  necessary  to  entitle  the  plaintiff  to  a  performance  by  the  defendant  of 
the  said  terms ;  yet  the  defendant  did  not,  at  the  expiration  of  the  said  term, 
deliver  up  to  the  plaintiff  the  said  messuage  and  premises  with  all  the  fixtures 
thereon,  in  the  same  state  and  condition  as  they  were  in  at  the  time  of  the 
defendant  becoming  such  tenant  as  aforesaid,  reasonable  wear  and  tear  only 
excepted.] 

7.  Sy  Landlord,  on  an  Agreement  for  renting  Apartments  against 
the  Tenant  for  not  paying  his  Proportion  of  Rates  and  Taxes  as 
agreed. 

Hooper  v.  "Woolmer,  10  C.  B.  370.    Declaration  for  not  paying  taxes.   Tre- 
meere  v.  Morrison,  1  Bing.  N.  C.  89 ;  Hurst  v.  Hurst,  4  Ex.  571. 

8.  Against  a  Tenant  for  not  keeping  the  Premises  in  Tenantable  Re- 

pair, contrary  to  his  express  Agreement  not  under  Seal,  (jj') 

For  that  the  plaintiff  let  to  the  defendant  a  messuage  and  premises,  with  the 
appurtenances,  of  the  plaintiff,  to  hold  for  one  year  from  the day  of , 

(x)  A  covenant  in  a  lease  to  repair  all  &  N.  793.  A  covenant  to  repair  and  amend 
buildings  then  standing  or  to  be  erected  dur-  does  not  include  a  covenant  to  paint.  Dar- 
ing the  terra,  extends  to  buildings  erected  by  lington  v.  Hamilton,  24  L.  J.  33,  V.  C.  W. 
the  tenant  during  the  term,  partly  on  the  (y)  The  venue  is  transitory.  Buckworth 
demised  land  and  partly  on  the  waste  land  v.  Simpson,  1  Cr.,  M.  &  R.  834.  See  form,  &c. 
adjoining.  Newbury  in  re  White  v.  Wakley,  Richardson  v.  Gifford,  1  Ad.  &  E.  52.  It 
28  L.  J.  Chan.  77.  An  assignee,  though  not  was  there  held  to  be  applicable  where  the  de- 
named,  is  liable  to  repair  buildings  erected  fendant  took  the  premises  for  three  years  and 
during  the  term.     MinshuU  v.  Oakes,  2  H.  a  quarter,  and  engaged  to  keep  them  in  good 
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A.  1). [and  so  on  from  year  to  year  so  long  as  they  should  respectively 

please],  upon  the  terms  that  the  defendant  should  during  his  tenancy  [put 
and]  keep  the  said  premises  in  good  and  tenantahle  repair  [according  to  the 
agreement  («)]  ;  yet  the  defendant  did  not  during  such  tenancy  [put  and] 
keep  the  said  demised  premises  in  good  or  tenantable  repair,  and  the  same 
were  during  such  tenancy  out  of  good  and  tenantable  repair  [this  will  depend 
upon  the  extent  of  defendants  contract^,  and  still  are  in  bad  and  untenant- 
able repair,  (a)     [See  next  form,  which  may  he  added  as  a  second  count.^ 

9.  For  not  using  the  Premises  in  a  Tenant-like  Manner.  (h~) 

For  that  the  defendant  became  and  was  tenant  to  the  plaintiff  of  a  messuage 
and  premises  of  the  plaintiff,  upon  the  terms  that  he  should  use  the  same  in 
a  tenant-like  and  proper  manner  during  the  said  tenancy ;  yet  the  defendant, 
during  the  said  tenancy,  used  the  said  messuage  and  premises  in  an  untenant- 
like  and  improper  manner,  (c) 

10.  Against  a  Tenant  for  not  Repairing,  ^c.  who  held  over  at  an  in- 
creased Rent,  but  on  the  same  Terms  in  other  Respects  as  those  con- 
tained in  an  old  Lease  granted  hy  Plaintiff 's  Predecessor. 
Walliss  V.  Broadbent,  4  Ad.  &  E.  877. 


Obs.  —  The  declaration  may  allege  that  the  defendant  became  and  was  tenant  to 
the  plaintiff  of  a  messuage  or  farm  and  lands,  &e.  upon  the  terras  that 
(stating  those  terms  of  the  holding  which  have  been  broken  by  the  defend- 


repaii';  but  the  agreement,  being  unsigned, 
was  void  under  the  statute  of  frauds  as  re- 
garded the  duration  of  tlie  term.  See  an- 
other form,  Dietvichsen  o.  Giubelei,  14  M.  & 
W.  845.  If  there  be  a  lease  or  written  agree- 
ment as  to  repairs,  tlie  declaration  should  be 
grounded  thereon.  See  forms  5  and  6.  Where 
the  demise  is  not  under  seal,  the  lessor  may 
.sue  the  tenant  on  his  contract  to  repair,  al- 
though the  lessor  has  assigned  the  reversion. 
Bickford  v.  Parson,  5  0.  B.  920.  As  to  the 
liability  of  a  tenant  to  repair,  in  the  absence 
of  an  express  covenant  or  agreement,  see 
Co.  Litt.  57a,-  2  Saund.  352,  note  (7)  ;  [1 
Chitty  Contr.  (lUhAxa.eA.), i6S  et  seij.;]  per 
Bayley  J.  in  Wise  v.  Metcalfe,  10  B.  &  C. 
312 ;  Anworth  u.  .Johnson,  5  C.  &  P.  239. 
[See  Muiiiford  v.  Brown,  6  Cowen,  475 ; 
Long  V.  ritzsimmons,  1  Watts  &  S.  530 ; 
Libbey  v.  Tolford,  48  Maine,  318.]  A  yearly 
tenant,  or  tenant  not  under  agreement  to 
repair,  is  only  bound  impliedly  to  keep  the 
premises  in  tenantahle  repair,  i.  e.  to  keep  the 
premises  wind  and  water  tight,  repair  broken 
windows,  tiles,  &c.  to  prevent  injury ;  Tor- 
riano  v.  Young,  6  C.  &  P.  8;  Harnett  w. 
Maitland,  16  M.  &  W.  257  ;  and  the  state  of 
the  premises  at  the  time  of  the  demise  is 
material.  Burdett  v.  Withers,  7  Ad.  &  E. 
136  ;  post,  Declarations  in  Tort,  "  Land- 
lord and  Tenant."  There  is  also  an  implied 
promise  to  use  the  premises  in  a  tenant-like 
manner  (see  next  form),  which  should  in 
general  be  added  as  a  second  count  in  cases 
where  damage  has  been  wantonly  done.     In 


Brown  v.  Crump,  6  Taunt.  300,  the  declara- 
tion stated,  that  in  consideration  that  the 
defendant  had  become  and  was  tenant  to  the 
plaintiff  of  a  certain  messuage  (not  adding 
"  upon  the  terms,"  &c.  as  above),  he  prom- 
ised to  keep  it  in  tenantable  repair,  and  to 
uphold  and  support,  and  to  leave  the  premises 
in  the  state  he  found  them.  This  was  held  bad 
(after  verdict),  such  a  promise  not  resulting, 
or  being  implied  by  law,  from  the  relation  of 
landlord  and  yearly  tenant.  See  other  simi- 
lar instances.  Granger  v.  Collins,  6  M.  &  W. 
458  ;  and  Jackson  v.  Cobbiu,  8  Jtf.  &  W. 
790. 

(z)  If  there  be  any  condition  or  exception 
to  the  defendant's  agreement  it  should  be 
stated,  ante,  185,  note  (s). 

(a)  Dam.iges  for  not  being  able  to  re-let 
mav  be  laid  and  recovered.  Woods  v.  Pope, 
6  C.  &  P.  782  ;  1  Bing.  N.  C.  467. 

(6)  This  form  is  founded  on  the  promise 
implied  by  law ;  see  supra,  note  (y)  ;  where 
there  is  no  express  contract  as  to  repairs. 
Standen  v.  Christmas,  10  Q.  B.  135;  CoUey 
V.  Streeton,  2  B.  &  C.  273 ;  White  v.  Reeves, 
4  M.  &  G.  95.  The  plaintiff  wonld  not  be 
allowed  to  recover  on  the  last  count  as  well 
as  on  this.  Holtbrd  v.  Dunnett,  7  M.  &  W. 
348  ;  ante,  5,  note  (a) ;  Dare  v.  Ivey,  3  G.  & 
D.  470. 

(c)  This  amounts  to  an  allegation  of  vol- 
untary, and  does  not  include  permissive  waste. 
Martin  v.  Gilham,  7  Ad.  &  E.  540;  post. 
Declarations  in  Tort,  tit.  "  Landlord,"  &c. ; 
and  see  Marker  v.  Kenrick,  13  C.  B.  98. 
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Obs.  ant,  and  assigning  a  breach,  as  in  the  preceding  forms).  In  sucli  case 
both  the  fact  of  defendant's  continuing  to  hold  over  as  tenant,  and  also  on 
what  terms  he  held  over,  are  for  the  jury.  Johnson  v.  Churchwardens  of  St. 
Peter,  4  Ad.  &  E.  526,  per  Lord  Denman;  and  Jones  v.  Shears,  lb.  437;  Elgar 
V.  Watson,  1  Car.  &  M.  494 ;  Drury  Lane  Company  v.  Chapman,  I  Car.  &  K. 
14.  In  the  absence  of  evidence  to  the  contrary,  a  tenant  under  a  lease  hold- 
ing over  becomes  tenant  from  year  to  year,  subject  to  such  covenants  in  the 
lease  as  are  applicable  to  and  not  inconsistent  with  that  species  of  estate. 
Doe  V.  Amey,  12  Ad.  &  E.  476;  Thomas  v.  Packer,  1  H.  &  N.  669;  Tooker 
V.  Smith,  1  H.  &  N.  732;  Clarke  v.  Smarridm-,  7  Q.  B.  957;  Hyatt  v.  Grif- 
fiths, 17  Q.  B.  505  ;  [Oaklev  v.  Monck,  3  H.  &  C.  706;  S.  C.  L.  R.  1  Ex. 
159;]  Mayor  of  Thetford  i:  Tyler,  8  Q.  B.  95 ;  Finch  u.  Miller,  5  C.  B.  428. 
And  if  the  breach  happened  during  the  term  created  by  a  lease  under  seal,  the 
tenant  could  not  be  sued  on  the  new  implied  promise  to  repair  the  premises 
that  were  in  the  very  condition  when  he  became  tenant,  in  which  he  is  sup- 
posed by  the  implied  promise  to  have  undertaken  they  should  never  fall  into. 
Johnson  u.  The  Churchwardens  of  St.  Peter,  Hereford,  4  Ad.  &  E.  526.  A 
new  tenancy  is  not  necessarily  created  by  an  increase  or  decrease  of  rent. 
Doe  0.  Geejiie,  1  Car.  &  K.  307;  5  Q.  B.  841,  S.  C;  Digby  v.  Atkinson,  4 
Camp.  27.5;  Clarke  o.  Moore,  1  Jones  &  Lat.  723  (Irish).  One  joint  tenant 
cannot  bind  the  other  by  himself  holding  over.  Christie  v.  Tancred,  9  M.  & 
W.  438;  12  M.  &  W.  316,  S.  C;  Draper  v.  Crofts,  15  M.  &  W.  166. 

11.  Similai-  Form  against  a  New  Tenant  who  came  in  on  the  Terms  of 

the  Old  Holding. 
Arden  v.  Sullivan,  14  Q.  B.  832;   Buckworth  v.  Simpson,  1  Cr.,  M.  &  R.  834. 

Obs.  —  SemUe,  forms  8  and  9  would  suffice  both  for  this  and  the  last  case.  See  a 
form  on  an  agreement  to  farm  land  in  the  same  way  that  ^  an  outgoing  ten- 
ant had  farmed  it.  Lord  Hood  v.  Kendall,  17  C.  B.  260.  As  to  charging 
the  assignee  of  a  termor,  see  How  v.  Kennett,  3  Ad.  &  E.  659.  Assignees  of 
a  bankrupt,  Thomas  v.  Pemberton,  7  Taunt.  206;  Hanson  v.  Stevenson,  1  B. 
&  Aid.  303;  Clarke  v.  Hume,  Ry.  &  Moo.  207;  a  tenancy  from  year  to  year  is 
a  term  that  may  vest  in  them  by  the  statute,  per  Littledale  J.  in  How  v. 
Kennett,  supra.  And  see  Naish  v.  Tatlock,  2  H.  Bl.  319.  So  a  tenancy 
under  a  parol  agreement.  Slack  v.  Sharp,  8  Ad.  &  El.  366  ;  3  N.  &  P.  390; 
and  see  Lambert  v.  Norris,  2  M.  &  W.  333. 

12.  A-gainst  a  Tenant,  for  not  cultivating  a  Farm  according  to  the 

Custom  of  the  Country,  (d) 
For  that  the  defendant  became  and  was  tenant  to  the  plaintiff  of  a  farm, 

lands,  and  premises,  situate  in  the  county  aforesaid,  [or,  "  county  of ,"] 

upon  the  terms  that  he  the  defendant  should  manage,  use,  and  cultivate  the 
said  farm,  lands,  and  premises  in  a  good  and  husbandlike  manner,  and  accord- 
ing to  the  custom  of  the  country  where  the  said  farm,  lands,  and  premises  were 
situate ;  (e)  yet  the  defendant  did  not  during  the  said  tenancy  manage,  use,  or 

(d)  See  forms,  &c.  Earl  of  Falmouth  v.  not  apply ;  see  Webb  v.  Plumraer,  2  B.  & 

Thomas,    1    Cr.   &   M.    19;    Angerstein   v.  Aid.  746  ;  Holding  u.  Piggott,  7  Bing.  465  ; 

Handson,  1  Or.,  M.  &  R.  789.     This  form  is  Roberts  «.  Barker,  1  Cr.  &  M.  808;  unless  the 

founded  on  the  implied  promise  of  the  tenant  lease  be  not  inconsistent  with  the  custom, 

of  a  farm.     See  lb. ;  Powley  v.  Walker,  5  Hutton  v.  Warren,  1  M.  &  W.  466 ;  Clarke 

T.  R.  373 ;  Horsefall  v.  Mather,  Holt  N.  P.  v.  Royston,  13  M.   &  W.  752 ;  Muncey   o. 

R.  7,  8;   [1  Ohitty  Contr.  (11th  Am.  ed.)  Dennis,  1  H.  &  N.  216. 
471.  472;  Lewis  v.  Jone.s,  17  Penn.  St.  262  ;        (e)  Evidence  is  not  admissible  of  the  cus- 

Bell    J.  in  Moulton  v.  Robinson,  27  N.  H.  tom  of  a  particular  estate,  or  the  property  of 

561  ;  Nesmith  J.  in  Perry  v.  Carr,  44  N.  H.  a  particular  person,   however  extensive  it 

120.]     Where  there  is  a  lease  or  particular  may  be,  it  not  being  shown  that  the  tenant 

agreement  on  the  subject  of  cultivation,  the  was  aware  of  it.     v^omersley  v.  Dally,  26 

custom  —  and  consequently  this  form  —  does  L.  J.  Ex.  219. 
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cultivate  the  said  farm,  lands,  and  premises  in  a  good  and  husbandlike  manner, 
and  according  to  the  said  custom.*  (/) 

13.  A  Similar  Form,  but  alleging  Specific  Breaches. 

As  in  the  preceding  form  to  the  asterisk,  and  then  as  follows:^  In  this,  that 
the  defendant,  during  the  said  tenancy,  had  more  than  one  half  of  the  said 
demised  arable  land  in  corn.  And  that  the  defendant  omitted  and  neglected 
to  have  one  fourth  or  any  part  whatever  of  the  said  arable  land  in  seed  eaten 
by  cattle.  And  that  the  defendant  suffered  and  permitted  a  small  portion  and 
much  less  than  one  fourth  of  the  said  arable  land,  to  be  in  fallow  or  turnips 
[alleging  any  other  breaches  of  the  customary  mode  of  farming^,  whereby 
the  said  farm  and  lands  became  exhausted,  unproductive,  and  diminished  in 
value. 

14.  On  a  Written  Demise  (not  under  Seal)  for  not  fallowing  or  man- 
uring ;  for  reinoving  Manure,  and  yielding  up  the  Lands  in  a  De- 
teriorated State,  ^c.  (£) 

For  that  by  agreement  made  by  and  between  the  plaintiff  and  defendant 
the  plaintiff  agreed  to  let  and  the  defendant  agreed  to  take  certain  arable  and 
other  lands  and  tenements,  to  hold  the  same  to  the  said  defendant  from  the 
[i^c],  for  the  term  of  [three]  years  {h)  thence  next  ensuing,  at  the  yearly  rent 
[Sfc.~\ ;  and  the  defendant  thereby  agreed  with  the  plaintiff  that  he  the  defend- 
ant would,  during  the  said  tenancy,  after  every  crop  of  wheat  that  should  be 
grown  on  any  part  of  the  said  arable  land,  let  such  land  remain  in  fallow  and 
out  of  tillage  for  one  year  at  least,  or  sow  the  same  either  with  clover,  tares, 
pease,  or  beans,  and  if  of  either  of  the  two  latter  description  of  crops  should 
and  would  drill  and  keep  the  same  perfectly  clear ;  and  also  would  in  a  hus- 
bandlike manner  spend  and  employ  in  and  upon  the  said  lands  thereby  let,  all 
the  manure  arising  from  the  hay  and  straw  that  should  grow  and  be  made 

(/)  Where  a  declaration  had  this  allejra-  &c.  but,  if  stated,  and  traversed  by  the  de- 
tion,  it  was  held  that  evidence  that  the  fendant  (see  Pleas,  post),  it  must  be  proved 
agreement  was  to  farm  the  land  in  a  hns-  as  laid.  See  Angerstein  v.  Handson,  1  Cr., 
bandlike  manner,  "  to  be  kept  constantly  in  M.  &,  R.  789.  In  Harris  v.  Mantli,  3  T.  R. 
grass,"  conld  not  be  received.  Sannderson  307,  the  declaration  charged  that  the  de- 
V.  GiiiEths,  2  B.  &  C.  909.  The  declaration  fendant  had  not  used  the  farm  in  a  husband- 
should  have  been  framed  on  such  particular  like  manner,  "  but  on  the  contrary  thereof 
stipulation.  An  amendment  at  the  trial  may  had  committed  waste  ;  "  and  it  was  held 
now  be  allowed.  The  breach  as  laid  in  the  that  it  was  not  sufficient  for  him  to  prove 
text  applies  to  had  cultivation.  If  defend-  merely  that  defendant  had  used  the  farm 
ant  has  not  cultivated  the  land  at  all,  the  in  an  unhusbandlike  manner,  but  that  the 
breach  should  lie  to  that  effect.  The  breach  form  of  allegation  bound  the  plaintiff  to 
as  laid  is  proved  by  showing  a  breach  of  the  _  prove  that  defendant  had  committed  waste: 
prevalent  course  in  the  neighborhood;  as  by  and  see  Edgei'.  Pemberton,  12  M.  &  W.  187  ; 
tilling   half,  no   other   farmer  tilling  more  1  D.  &  L.  467. 

than   a  third,   though  some   tilled  onlv   a        (g)  See   other  forms   on   farming  leases, 

fourth.    I^egh  v.  Hewett,  4  East,  154  ;  Dalby  Hammond  v.  Colls,  1  C.  B.  916  ;  3  D.  &  L. 

f.  Hirst,  1  B.  &  B.  224.     In  the  Earl  of  Fal-  164;  Hindle  v.  PoUett,   6   M.  &   W.  !J29; 

mouth  V.  Thomas,  1  Cr.  &  M.  89,  110,  111,  Lowndes  v.  Fountain,  II  Ex.  487  ;  25  L.  J. 

it  seems  to  have  been   considered  doubtful  Ex.  49  ;  Tooker  v.  Smith,  1  H.  &  N.  732  ; 

whether  a  general  breach  in  this  form,  not  Fuller  v,  Fenwick,  3  C.  B.  705  ;  Lord  Hood 

showing  what  was  the  custom  of  the  country,  o.  Kendall,  17  C.  B.  260. 
or  in  what  particular  it  has  been  violated,         (h)  A  demise  for  more  than  three  years 

was  sufficient  on  special  demurrer  ;  and  sp.m-  from  the  making  thereof  must  be  under  seal 

Ue,  it  is  ])rudent  in  cases  where  there  is  no  Ante,  179,  Obs. 
difficulty  as  to  the  facts  to  set  out  the  custom, 
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thereon  during  the  continuance  of  the  said  agreement,  or  in  case  any  part  of 
such  hay  and  straw  should  be  sold,  then  would  expend  so  much  of  the  money 
arising  from  such  sale  in  purchasing  as  much  good  dung  and  manure  as  the 
said  hay  and  straw  would  have  produced  if  the  same  had  been  used  and  con- 
sumed on  the  said  lands  thereby  let ;  and  also  would,  from  time  to  time  ^nd 
at  all  times  during  that  agreement,  immediately  after  every  crop  of  potatoes 
on  any  part  of  the  said  lands  thereby  let,  lay  out,  expend,  and  spread  in  a 
husbandlike  manner,  on  each  and  every  acre  of  such  land,  as  much  good  lime 
or  dung  as  should  at  such  time  or  times  be  of  the  value  of  £3  at  the  least  for 
each  acre  of  potatoes  as  therein  aforesaid ;  and  also  shojdd  and  would,  at  the 
expiration  of  the  term,  peaceably  and  quietly  leave,  surrender,  and  yield  up  to 
the  plaintiff  the  lands,  hereditaments,  and  premises  thereby  let,  in  the  same  or 
the  like  good  state  and  condition  as  the  same  then  were.  And  the  defendant 
entered  upon  and  held  the  said  premises  and  was  tenant  thereof  to  the  plain- 
tiff upon  the  terms  aforesaid  for  and  during  the  said  term,  and  although  the 
plaintiff  hath  performed  [general  averment  of  all  conditions  precedent,  as  ante, 
39]  ;  yet  the  defendant  disregarded  the  said  agreement  in  this,  that  although  a 
crop  of  wheat  was,  during  the  first  year  of  the  said  term  and  tenancy,  grown 
on  part  of  the  said  demised  arable  land,  he  the  defendant  did  not,  after  such 
crop  of  wheat,  let  such  land  remain  at  fallow  and  out  of  tillage  for  one  year  at 
least  or  otherwise,  or  sow  the  same  either  with  clover,  tares,  pease,  or  beans ; 
and  although  the  defendant  did,  during  the  said  term,  sow  a  certain  other  part 
of  the  said  arable  lands  with  a  crop  of  beans,  a  crop  of  wheat  having  immedi- 
ately before  that  time  and  during  the  said  term  been  grown  on  the  said  last- 
mentioned  part  of  the  said  arable  lands,  yet  the  defendant  did  not  drill  the 
said  last-mentioned  part  of  the  said  arable  land  and  keep  the  same  perfectly 
clear ;  and  although  diVers,  to  wit,  500  cart-loads  of  manure,  from  time  to  time 
during  the  said  term,  arose  from  the  hay  and  straw  that  were  during  that  time 
grown  and  made  on  the  said  lands,  yet  the  defendant  did  not  nor  would,  during 
the  said  term,  in  a  husbandlike  manner  or  otherwise,  spend  or  employ  in  and 
upon  the  said  lands  (i)  any  part  of  the  said  manure.  And  although  a  crop  of 
potatoes  was,  during  the  last  year  of  the  said  term,  grown  on  and  taken  by  the 
defendant  from  a  certain  part  of  the  said  land,  yet  the  defendant  did  not, 
during  the  said  term,  at  any  time  after  such  crop,  lay  out,  expend,  or  spend 
in  a  husbandlike  manner  or  otherwise  on  any  part  of  the  land  on  which  the 
potatoes  were  grown,  as  much  good  lime  or  dung  as  was  at  that  time  of  the 
Value  of  £3,  or  any  other  sum,  for  each  of  the  said  acres  of  potatoes.  And 
the  defendant  further  disregarded  the  said  agreement  in  this,  that  he  the 
defendant,  at  the  end  of  the  said  term,  left  the  said  demised  premises  in  a 
much  worse  state  and  condition  than  the  same  were  in  at  the  time  of  the  mak- 
ing of  the  said  agreement,  whereby  the  said  lands  were  deteriorated  in  value, 
and  the  plaintiff  was  unable  to  re-let  the  same.  And  the  plaintiff  claims 
£ . 

(i)  When  the  terms  are  that  the  tenant  breach,  Hindle  v.  Pollett,  6  M.  &  W.  529 

shall  not  sell  any  straw  or  manure  without  As  to  breach  for  selling  hay  and  straw,  see 

the  landlord's  license,  he  is  disabled  from  Lowndes  v.  Fountain,  11   Ex.  487;  Leigh 

selling  it,  even  after  the  tenancy  has  expired,  v.  Lillie,  [6  H.  &  N.  165  ;]  30  L.  J.  Ex.  25 

Massey  t'.  Goodall,  17  Q.  B.  310.    As  to  this  infra. 
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15.  For  Breach  of  a  Covenant  not  to  plough  up  or  convert  Pasture 
Land  into  Tillage,  or  to  pay  an  increased  Rent  for  every  Acre 
ploughed  up. 

For  that  the  plaintiiFby  deed  let  to  the  defendant  a  certain  farm  and  lands 
[^•c.  as  ante,  184,  Form  4,  stating  the  demise  to  the  defendant,  and  the  defend- 
ants covenant,  the  hreach  of  which  is  complained  of;  if  the  covenant  he  to  pay 
an  increased  rent  at  the  same  time  that  the  reserved  rent  is  payable,  then  the. 
declaration  should  show  how  the  reserved  rent  was  payable;  this  will  not  be 
necessary  if  one  payment  in  the  nature  of  a  penalty  is  reserved.  (Jc)  And  then 
assign  a  breach  according  to  the  words  of  the  covenant,  as  follows :]  yet  the 
defendant,  during  the  said  term,  that  is  to  say,  in  and  during  the  year  a.  d. 

,  ploughed  up  and  converted  into  tillage acres  of  the  said  demised 

pasture  lands,  whereby  he  became  liable  to  pay  to  the  plaintiff  the  said  in- 
creased rent  of  £5  for  each  of  the  said  acres  so  ploughed  up  and  converted 
into  tillage,  that  is  to  say,  at  the  first  and  next  rent  day  which  happened  after 

the  said  forfeiture.     And  [although  all  conditions,  S^c.  as  ante,  39]  yet  £ 

for  and  in  respect  of  such  increased  rent  for quarters  ending  on  the 

day  of ,  A.  D. ,  and  then  last  elapsed,  is  now  due  and  unpaid  to  the 

plaintiff.     And  the  plaintiff  claims  £ . 

16.  By  Lessor  against  Lessee  on  Covenant  not  to  cut  down  or  lop 
or  top  Trees  under  a  Penalty  of  £20  for  each  Tree  cut,  lopped, 
or  topped. 

Obs.  —  Plaintiff  may  proceed  for  the  penalty,  or  for  unliquidated  damages.  If  in 
his  declaration  he  does  not  allege  non-payment  of  the  penalty,  it  must  be  as- 
sumed that  the  plaintiff  sues  for  the  breach  of  covenant  in  cutting  and  lop- 
ping, and  not  for  non-payment  of  the  penalty,  and  the  jury  are  not  bound  to 
give  the  whole  penalty.  Hurst  v.  Hurst,  4  Ex.  571 ;  Leigh  v.  Lillie,  30  L.  J. 
Ex.  25. 

17.  By  a  Landlord  against  Ms  Tenant,  for  not  delivering  up  Pos- 
session, whereby  the  Superior  Landlord  recovered  Double  Bent  and 
Costs  against  the  Plaintiff,  (l) 

For  that  the  plaintiff  was  possessed  of  a  certain  warehouse  and  premises  as 

tenant  thereof  to  one  E.  F.,  for  the  remainder  of  a  term  of years,  ending 

on  the day  of ,  a.  d.  .  at  a  yearly  rent  of  £ ,  payable  quar- 

{k)  A  sum  r&served  for  every  acre  of  laud  form  27.     Where  the  covenant  is  not  to  do 

ploughed  up  may  be  recovered  as  liquidated  an  act  except  under  a  penalty  or  increased 

damages,  even  though  it  be  termed  a  pen-  rent,  the  declaration   must  allege   non-pay- 

alty.     Jones  v.  Green,  3  Y.  &  J.  304  ;  Birch  meut  of  the  penalty  or  rent,  as  the  covenant 

V.   Stephenson,   5   Taunt.   469 ;   Farrant   v.  U,  in  effect,  a  license  to  do  the  act  on  pay- 

Olmius,  3  B.  &  Aid.  692;  Fuller  ?;.  Fenwick,  ment   of   such   penalty   or   rent.     Leigh   v. 

3   C.  B.  705,  712;  Bringloe   v.  Goodson,  8  Lillie,  6  H.  &  N.  165. 

Scott,  71.     Where  the  sum  is  reserved  as  a  (/)  Where  a  tenant  holds  over  after  notice 

further  rent,  payable  on  the  same  days  as  the  to  quit,  his   landlord  may  recover   against 

rent  of  the  premises,  the  increased  rent  at-  him  the   damages   and  costs  which  he  the 

taches  upon  one  breach,  and  is  payable  until  landlord  has  been  compelled  to  pay  a  third 

the  end  of  the  term.     Bowers  a.  Nixon,  12  party  to  whom  he  had  agreed,  to  the  tenant's 

Q.  B.  55S.     As  to  what  is  a  user  of  laud,  knowledge,  to  let  the  premises,  and  to  whom 

otherwise    than    for    pasture    or    meadow,  he  was  unable  to  give  possession.     Bramley 

Aldridgs  u.  Howard,  4  M.  &  G.  921 ;  post,  ,-.  Che.sterton,  2  C  B.  N.  S.  592. 


DECLAKATiOxfS  ON  CONTKAOTS.   LANDLORD,  ETC.        193 

terly  by  the  plaintiff  to  the  said  E.  F. ;  and  the  plaintiff  let  to  the  defendant 
the  said  warehouse  [4'c.]i  ^^d  the  defendant  became  tenant  thereof  to  the 
plaintiff  upon  the  terms  that  he  the  defendant  would  quit  and  yield  up  pos- 
session of  the  said  warehouse  [^c.J  to  the  plaintiff,  on  demand,  at  the  expira- 
tion of  the  said  term,  and  of  the  plaintiff's  said  interest  therein ;  yet  the 
defendant  did  not  quit  or  yield  up  the  said  warehouse  [4"c.J  to  the  plaintiff  at 
the  expiration  of  the  said  term,  although  then  requested  by  the  plaintiff  so  to 
do,  but  wrongfully  withheld  the  possession  thereof  from  the  said  plaintiff  and 
the  said  E.  F.,  for  a  long  time  after  the  expiration  of  the  said  term,  and  of  the 
said  interest  of  the  plaintiff  therein ;  by  reason  whereof  the  said  E.  F.,  after 
the  expiration  of  the  said  term,  brought  an  action  against  the  plaintiff  for  the 
recovery  of  double  the  value  of  the  said  premises  to  which  he  was  entitled  for 
the  holding  over  of  the  said  warehouse  [<§•<;.]  by  the  defendant  as  aforesaid, 

and  the  plaintiff  was  compelled  to  and  did  pay  to  the  said  E.  F.  £ ,  being 

the  amount  of  the  damages  payable  by  the  plaintiff  in  respect  of  the  possession 
of  the  said  warehouse  [^'c]  being  withheld  and  held  over  as  aforesaid,  and  of 
the  costs  of  the  said  E.  F.  in  the  said  action ;  and  the  plaintiff  also  incurred 
expenses  in  resisting  and  settling  the  said  action.     And  plaintiff  claims  £ . 

18.  By  a  Landlord  for  Double  Value  against  Ms  Tenant  for  holding 
over  after  Notice  to  quit  given  hy  the  Landlord.  Qni) 

Commencement,  as  ante,  5.]  For  that  the  defendant  was  tenant  to  the 
plaintiff  of  a  messuage  and  premises,  to  wit,  from  year  to  year,  (n)  for  so  long 
a  time  as  the  plaintiff  and  defendant  should  respectively  please,  [or  "  for  a  cer- 
tain term  of  years  ending  on  the day  of ,  a.  d. ,"]  the  rever- 
sion of  the  said  premises,  with  the  appurtenances,  during  all  that  time  belong- 
ing to  the  plaintiff;  and  thereupon,  during  the  said  tenancy,  and  whilst  the 
said  reversion  thereof  belonged  to  the  plaintiff  as  aforesaid,  the  plaintiff  gave 

(m)  By  the  stat.  4  Geo.  2,  c.  28,  s.  1,  "  in  expires  by  efflux  of  time,  or  a  yearly  ten- 
case  any  tenant  for  life,  lives,  or  years,  or  ancy  is  determined  by  notice  to  quit  given 
other  persons  who  shall  come  into  possession  by  the  landlord,  the  latter  is  entitled  to 
of  any  lands,  tenements,  or  hereditaments,  double  the  yearly  uate  of  the  premises,  under 
by,  from,  or  under,  or  by  collusion  with  the  i  Geo.  2.  W'here  the  tenant  holds  over 
such  tenant  or  tenants,  shall  wilfully  hold  after  he  has  given  notice,  the  claim  is  for 
over  any  lands,  &c.  after  the  determination  double  rent  under  11  Geo.  2,  c.  19,  s.  18.  See 
of  their  term,  and  after  demand  made  and  post,  194,  form  19.  It  is  only  the  landlord 
notice-  in  writing  given  for  delivering  the  or  person  who  stands  in  the  relation  of  land- 
possession  thereof  by  his  or  their  landlord  lord  to  the  defendant  at  the  end  of  the  ten- 
or lessor,  or  the  person  to  whom  the  remain-  ancy  who  can  bring  this  action ;  a  person  to 
der  or  the  reversion  of  such  lands,  &c.  shall  whom  the  landlord  has  re-let  the  premises 
belong,  his  or  their  agents  thereunto  law-  cannot  sue.  Blatchford  v.  Cole,  28  L.  J.  C. 
fully  authorized,  snch  persons  so  holding  P.  140.  Tenants  in  common  cannot  sue 
over  shall,  for  the  time  he  or  they  shall  so  jointly  for  double  value  for  holding  over,  un- 
hold  over  or  keep  the  person  or  persons  en-  less  there  has  been  a  joint  demise  by  them, 
titled  out  of  the  possession  of  the  said  lands,  Wilkinson  v.  Hall,  1  Bing.  N:  C.  713  ;  SBing. 
&c.  pay  to  the  person  or  persons  so  kept  N.  C.  510.  Husband  and  wife  cannot  join 
out  of  possession,  their  executors,  adminis-  in  action  where  there  is  a  parol  demise  by 
trators,  or  assigns,  at  the  rate  of  double  the  husband  alone  of  land  of  which  he  is  seised 
yearly  value  of  the  said  lands,  &c.  for  so  in  right  of  his  wife.  Havcourt  v.  Wyman, 
longtime  as  the  same  are  detained,  to  be  3  Ex.  817.  As  to  whether  one  joint  tenant 
recovered  by  action  of  debt  in  one  of  the  is  liable  for  the  holding  over  of  the  other, 
queen's  courts  of  record."  Chita's  Stat-  see  Hirst  v.  Horn,  6  M.  &  W.  393. 
utes  by  Welsby,  tit.  "  Landlord  and  Tenant ;  "  (n)  A  quarterlytenancy  will  not  support 
Woodfali,  Land,  and  Tenant.   Where  a  term  this  allegation.     Wilkinson  v.  Hall,  supra. 
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notice  in  writing  to  the  defendant,  (o)  and  thereby  then  demanded  (p)  and 
required  the  defendant  to  quit  and  deliver  up  the  possession  of  the  said  tene- 
ments, with  the  appurtenances,  of  the  plaintiff,  on  the  said day  of , 

A.  D. ,  whereby  the  tenancy  was  duly  determined  on  the  last-mentioned  day 

by  the  said  notice,  and  that  after  [^or  "  upon,"a«  the  case  may  5e]  the  determin- 
ation of  the  said  term  as  aforesaid,  the  plaintiff  being  entitled  to  the  possession 
of  the  said  premises,  by  a  certain  notice  {q)  in  writing  given  by  him  to  the  de- 
fendant, demanded  and  required  the  defendant  to  deliver  the  possession  of  the 
said  premises  to  the  plaintiff ;  yet  the  defendant  wilfully  (r)  held  over  the  said 
tenements  for months  after  the  determination  of  the  said  term  and  ten- 
ancy, and  after  the  said  notice  had  expired,  and  after  the  said  demand  so  made 
as  aforesaid,  during  which  time  the  defendant  kept  the  plaintiff,  being  the  per- 
son entitled  to  the  possession  thereof,  out  of  such  possession,  and  by  reason  of 
the  premises  and  by  force  of  the  statute  in  such  case  made  and  provided,  the 

defendant  became  liable  to  pay  the  plaintiff  the  sum  of  £ ,  («)  being  at  the 

rate  of  double  the  yearly  value  of  the  said  tenements,  with  the  appurtenances, 
for  so  long  as  the  same  were  so  detained  as  aforesaid.  \_A  count  for  use  and 
occupation  may  he  added  if  there  he  any  douht  as  to  the  plaintiff's  right  to 
recover  under  the  statute,  Thornton  v.  Whitehead,  1  M.  &  W.  14;  4  Dowl. 
747,  S.  C,  and  one  on  an  account  stated,  and  conclusion  as  ante,  35.]  («) 

19.  By  Landlord  for  Double  Rent  under  11   Greo.  2,  c.  19,  s.  IB, where 
Tenant  holds  over  after  Notice  to  quit  given  by  him.  (i) 

For  that  the  defendant  was  tenant  to  the  plaintiff  of  a  house  and  premises 

from  year  to  year  [or  as  the  case  may  he'],  at  the  yearly  rent  of  £ ,  payable 

quarterly,  and  the  defendant's  said  tenancy  was  duly  determined  by  a  notice  (m) 
given  by  him  to  the  plaintiff  of  his  the  defendant's  intention  to  quit  the  said 
premises  on  the day  of ,  a.  d. (or  "  on  a  day  mentioned  in  such 

(o)  See  Humberstone  v.  Dubois,  10  M.  &  tention  to  quit  the  premises  holden  by  him 

W.  765 ;  2  Dowl.  N.  S.  506.  at  a  time   mentioned  in   such   notice,  and 

(p)  Evidence  of  authority  to  make  this  shall  not  accordingly  deliver  up  the  posses- 
demand.  Poole  V.  Warner,  8  Ad.  &  E.  582  ;  sion  thereof  at  the  time  in  such  notice  con- 
Wilkinson  V.  Colley,  5  Burr.  2694.  tained,  then   such   tenant,  his  executors  or 

(q)  It  seems  the  written  notice  to  quit  is  a  administrators,  shall  thencefoi'ward  i)ay  to 

demand  within    the   statute.     Wilkinson   v.  the  landlord  double  the  rent  or  Sum  which 

Colley,   5   Burr.   2694 ;   Lake  v.    Smith,    I  he  should  otherwise  have  paid,  to  be  levied. 

New  R.  174,  179;  Cobb  v.  Stokes,  8  East,  sued  for,  and  recovered,  at  the  times  and  in 

358  ;  Hirst  v.  Horn,  6  M.  &  W.  393.     In  the  the  same  manner  as  the  single  rent  or  sum, 

form  in  Poole  v,  Warner,  ubi  supra,  this  alle-  before  the  giving  of  such   notice,  could  be 

gation  is  omitted.  levied,   &c.   and   such   double   rent  or  sum 

(r)  Where  a  tenant  holds  over  under  a  shall  continue  to  be  paid  during  the  time 

claim  of  right,   though  misfounded,  this  is  such    tenant    shall   continue   in   possession, 

not  a  wilful  holding  over  within  the  statute ;  See  other   forms,  2   Chit.   PI.   7th   ed.  40; 

Wright  V.  Smith,  5  Esp.  203  ;  the  holding  Crocker  v.  Fothergill,  2  B.  &  Aid.  652. 
over  must  be   contumacious.      Swinfen    v.         (m)  The  notice  to  quit  under  this  statute 

Bacon,  [6  H.  &  N.  184;]  30  L.  J.  Ex.  33.  need  not  be  in  writing.     Timmins  v.  Rawlin- 

(s)  Exact  amount  need  not  be  stated,  but  son,  3   Burr.   1603.     But  the   statute  only 

lay  enough.     See  Anon.  LofFt  E.  275.     As  applies  where  a  valid  notice  sufficient  to  de- 

to   the  damages   recoverable,   see    Cobb    v.  termine   the   defendant's  tenancy   has   been 

Stokes,  8  East,  361 ;  Robinson  v.  Learoyd,  given.      Farrance   r.    Elkington,   2    Camp. 

7  M.  &  W.  53.     The  value  of  the  land,  with  591  ;  Johnstone  v.   Hudlestone,  4  B.  &  C. 

its  real  easements  only,  is  to  be  estimated,  922.     See  a  form  of  an  avowry  for  double 

not  steam  power  let  with  it.    lb.  rent,  Humberstone  v.  Dubois,  10  M.   &  W. 

(t)  This  count  is  founded  on  the  stat.  11  765;    2  Dowl.  N.   S.  506;   post,    tit.  "Ee- 

Geo.  2,  c.  19,  s.  18,  which  enacts  "  that  if  plevin." 
any  tenant,  &c.  shall  give  notice  of  his  in- 
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notice,  which  has  long  elapsed  "),  but  the  defendant  did  not  accordingly  de- 
liver up  the  possession  of  the  said  premises  at  the  time  in  such  notice  con- 
tained, but  continued  to  hold  the  same  thence  hitherto  [o?-  "  for "],  and 

by  force  of  the  statute  in  such  case  made  and  provided,  the  defendant  became 
liable  to  pay  double  the  rent  aforesaid,  of  which  one  quarter  is  in  arrear  and 
unpaid.     [^Add  account  stated,  S^c.  as  ante,  34,  36.] 

20.  Lessee  against  Ms  Assignee,  for  a  Breach  of  Covenant  to  pay  the 
Rent  to  the  Lessor,  whereby  the  Plaintiff  was  obliged  to  pay  it.  (x) 

Commencement,  ante,  5.]  For  that  E.  F.,  by  deed,  let  to  the  plaintiff  and 
his  assigns  a  certain  messuage  and  premises  to  hold  [^'c]  at  the  yearly  rent 
[_^c.'],  and  the  plaintiff  thereby  covenanted  [^c. ;  set  out  covenant  to  pay  rent'], 
and  the  plaintiff,  being  possessed  of  the  said  premises  during  the  said  term,  by 
deed,  assigned  to  the  defendant  all  his  the  plaintiff's  estate  and  interest  therein, 
sitbject  nevertheless  (y)  to  the  payment  of  the  said  yearly  rent,  and  to  the  per- 
formance and  observance  of  the  several  covenants  and  agreements  which,  on 
the  lessee's  or  tenant's  part,  were  and  are  thereby  required  to  be  performed 
and  observed.  And  the  defendant  thereby  covenanted  with  the  plaintiff  that 
he  the  defendant  should  and  would  well  and  truly  pay  \_Src. ;  set  out  the  cove- 
nant to  pay  the  rent  and  perform  the  covenants  and  indemnify  the  plaintiff']  ;  (z) 
yet  the  plaintiff  says  that  after  the  defendant  became  such  assignee,  and  dur- 
ing the  said  demised  term,  £ for  one  quarter  of  a  year  of  the  rent  afore- 
said became  due ;  yet  the  defendant  did  not  pay  the  same,  whereupon  the 
plaintiff  was  called  upon  to  pay  and  paid  the  same  to  the  said  E.  F.  [or  "  to 
a  certain  person,  to  wit,  G.  H.,  who  then  had  lawful  right  and  title  to  the  said 
tenements  subject  to  the  said  lease,  and  had  the  estate  and  right  of  the  said 
E.  F.  therein,  and  lawful  right  and  title  to  demand  and  receive  tne  said  sum 

of  £ from  the  plaintiff  as  such  lessee  upon  the  said  lease  "],  of  which  the 

defendant  had  notice,  but  the  defendant  hath  not  repaid  the  same  to  the  plain- 
tiff.    And  the  plaintiff  is  now  damnified  to  the  amount  thereof. 

21.  By  a  Lessee  against  his  Underlessee  for  not  repairing,  whereby 
a  Forfeiture  was  incurred,  and  the  Superior  Landlord  entered. 

Obs.  —  The  value  of  the  lease  forfeited  cannot  be  recovered,  unless  the  forfeiture 
was  solely  owin^  to  the  unJerlessee's  non-repair.  Clow  v.  Brogden,  2M.  & 
G.  39  ;  2  Scott  N.  R.  303 ;  unless  the  underlease  contains  a  covenant  to  indem- 
nify, the  underlessee  is  only  liable  for  such  damages  as  necessarily  result 
from  the  breach  of  his  own  covenants ;  though  the  covenants  in  the  original 
lease  and  those  in  the  underlease  are  identical  in  their  terms ;  the  Jpase  is 

(x)  See  Neale  v.  Willie,  3  B.  &  C.  533 ;  of  the  lease  to  the  original  lessor.     Green- 

and  Obs.  to  the  next  form.  wood  v.  Taylor,  9  Jur.  480. 

(y)  It  has  been  decided  that  these  words,  (z)  Where  an  underlessee  covenants  to 
"  subject,  &c."  do  not  constitute  a  covenant ;  observe  the  covenants  in  the  original  lease, 
ao  that  the  action  of  covenant  does  not  lie  it  is  the  same  as  if  those  covenants  had  been 
except  upon  the  express  covenant  of  the  les-  inserted  at  length  in  the  underlease ;  Pig- 
see,  and  case,  in  the  absence  of  such  cove-  gott  v.  Stratton,  29  L.  J.  Chan.  1 ;  [Brabant 
nant,  is  the  proper  remedy.  See  Wolveridge  v.  Wilson,  L.  R.  1  Q.  B.  44]  ;  but  such  cove- 
V.  Steward,  1  Cr.  &  M.  644,  in  error ;  Bur-  nant  is  limited  in  its  operations  to  the  period 
nett  V.  Lynch,  5  B.  &  C.  589.  A  reassign-  during  which  the  original  lease  is  subsisting 
ment  by  the  assignee  does  not  destroy  the  unsurrendered.  lb.  A  breach  should  be 
assignor's  right  of  action  against  him  upon  assigned  upon  the  covenant  to  indemnify  if 
the  covenant  to  indemnify;  see  Harley  v.  the  plaintiff  has  been  put  to  any  costs  or  ex- 
King,  2  Cr.,  M.  &  R.  18  ;  nor  the  surrender  penses.     Sec  the  Obs.  next  form. 


196 


DECLARATIONS  ON  CONTRACTS.   LANDLORD,  ETC. 


Obs.  forfeited  by  the  breach  of  the  plaintiff's  covenants,  not  the  defendant's  cov- 
enant. Loo-an  V.  Hall,  4  C.  B.  598 ;  Walker  v.  Hatton,  10  M.  &  W.  249.  See 
a  form,  Clow  v.  Brogden,  2  M.  &  G.  39;  2  Scott  2S[.  R.  303  ;  Smith  v.  Howell, 
6  Ex.  730;  Smith  v.  Peat,  9  Ex.  161. 

22.  By  a  Lessee  against  Sub-Lessee  for  not  repairing,  ^e.  stating 
Special  Damage  by  Reason  of  the  Lessor  having  sued  the  Plaintiff 
for  Breaches  of  Covenant. 

Walker  v.  Hatton,  10  M.  &  W.  249  ;  2  Dowl.  N.  S.  263. 

Obs.  —  It  was  held  in  that  case  that  the  plaintiff  could  not  recover  the  costs  of  de- 
fending the  action  brought  against  him  by  the  lessor,  but  it  would  seem  he 
might  recover  such  costs  if  he  received  the  sanction  of  the  underlessee  for 
defending  it;  see  Blyth  v.  Smith,  5  M.  &  G.  405,  412  ;  ante,  152;  he  may 
recover  the  amount  of  dilapidations  recovered  against  himself,  and  occasioned 
by  the  underlessee's  neglect.     Penley  v.  Watts,  7  M.  &  G.  601. 

23.  By   Lessor   against   Assignee  for  Non-payment  of  Rent,  and  not 

Repairing,  (a) 

Commencement,  ante,  5.]     For  that  the  plaintiff,  by  deed,  let  to  A.  B.  [jiro- 

ceed  as  in  the  preceding  forms  to  the  end  of  the  statement  of  the  lease  granted 

to  the  lessee,  naming  him,  and  covenants  hy  him  applicable  to  the  case^  ;  and 

the  plaintiff  says,  that  after  the  making  of  the  said  deed,  and  during  the  said 

term,  all  the  estate,  interest,  and  term  of  years  of  the  said  E.  F.  of,  in,  and  to 

the  said  demised  premises,  vested  in  the  defendant  by  assignment ;  (5)  yet  the 

lessee's  term,  by  way  of  security,  is  liable  as 
assignee  to  the  lessor,  although  he  never  en- 
tered or  took  possession.  Williams  v.  Bo- 
sanquet,  1  B.  &  B.  238.  In  order  to  change 
the  assignee  in  this  form,  the  original  cove- 
nant with  the  lessor  need  not  contain  the 
word  "  assigns."  Smith  v.  Arnold,  3  Salk. 
4  ;  Martvn  v.  Clue,  18  Q.  B.  661 ;  Minshull 
V.  Oakes,  2  H.  &  N.  793. 

(h)  As  the  lessor  ia  supposed  not  to  know 
precisely  kow  the  defendant  became  assignee, 
and  that  fact  is  more  peculiarly  within  the 
defendant's  knowledge,  this  general  state- 
ment of  the  title  and  liability  of  the  latter 
sufiices  as  against  him.  See  1  Sauttd.  112  h, 
note  (1) ;  Steph.  PI.  4th  ed.  250.  It  is  the 
proper  form  against  any  party  who  is 
charged  aa  assignee  in  law,  as  an  executor 
or  administrator  of  the  lessee,  &c.  Acland 
V.  Pring,  2  M.  &  G.  937 ;  WoUaston  v. 
Hakewill,  3  M.  &  G.  297  ;  Hopwood  v.  Wha- 
ley,  6  C.  B.  744.  And  an  executrix  of  an 
assignee  may  be  charged  in  this  form,  though 
she  has  never  entered  or  taken  the  profits. 
WoUaston  i'.  Hakewill,  2  M.  &  G.  321  ;  -post. 
Pleas,  "Landlord  and  Tenant."  Where 
the  defendant  is  assignee  of  part  only  of  the 
premises,  he  should  be  declared  against  ac- 
cordingly. See  Curtis  v.  Spitty,  1  Bing.  N. 
C.  756  ;  Merceron  v.  Dowson,  5  B.  &  C.  479  ; 
Heap  V.  Livingstone,  1 1  M.  &  W.  91 ;  post, 
Pleas,  "  Landlord  and  Tenant."  It  is  not 
necessary  to  allege  an  entry  against  a  lessee 
or  assignee  for  years;  1  Saund.  203,  note 
( 1 ) ;  or  that  they  became  possessed  of  the 
term.  Ante,  185,  note  (r) ;  Turner  v.  Eich- 
ardson,  7  East,  340,  note  (a).    Where  the 


(a)  See  form,  &c.  Harley  v.  King,  2  Cr., 
M.  &  R.  18.  As  to  the  liability  of  the  as- 
signee of  a  lease,  see  Harrison's  Woodfall, 
tit.  "  Assignees  ;  "  post,  Pleas  in  Contract, 
tit.  "  Landlord  and  Tenant."  The  liability 
is  confined  to  breaches  of  covenant  running 
with  the  land,  committed  while  the  party 
continues  to  be  assignee.  lb. ;  Minshull  v. 
Oakes,  2  H.  &  N.  793;  Martyn  v.  Clue,  18 
Q.  B.  661.  An  heir;  Derisley  v.  distance, 
4  T.  R.  75  ;  a  devisee ;  Isherwood  v.  Old- 
know,  3  M.  &  S.  382;  Mayor  of  Carlisle  v. 
Blamire,  8  East,  487  ;  or  an  executor  right- 
ful or  de  son  tort,  or  administrator  of  the 
lessee  or  an  assignee ;  1  Saund.  1  a,  note  ; 
1  Salk.  309,317;  WoUaston  o.  Hakewill,  3 
M.  &  G.  297  ;  PauU  v.  Simpson,  9  Q.  B. 
365  ;  Buckworth  v.  Simpson,  1  Cr.,  M.  &  R. 
834;  Nation  v.  Tozer,  1  Cr.,  M.  &  R.  172; 
post,  Pleas,  "  Landlord  and  Tenant ;  "  or 
the  assignees  of  a  bankrupt  lessee  where 
they  htive  unequivocably  elected  to  take  the 
benefit  of  the  lease;  Goodwin  v.  Noble,  27 
L.  J.  Q.  B.  204 ;  may  be  charged  in  this 
form  for  breach  of  covenant  after  he  becomes 
interested;  but  not  an  underlessee;  Hol- 
fovd  V.  Hatch,  Cowp.  766;  Doug.  183,  445  ; 
Earl  of  Derby  v.  Taylor,  I  East,  502 ;  nor 
can  a  person  who  becomes  a  mere  equitable 
owner  of  a  lease  by  contract,  between  him- 
self and  the  lessee,  but  who  takes  no  legal 
assignment,  in  the  absence  of  special  circum- 
stances, he  sued  in  equity  by  the  lessor  for 
rent  or  breach  of  covenant  accrued  or  com- 
mitted whilst  he  is  in  possession.  Cox  v. 
Bishop,  26  L.  J.  Ch.  389.  A  mortgagee 
who  takes  an  assignment  of  the  whole  of  the 
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plaintiff  says  that  [_Sfc. ;  state  the  breaches  as  in  the  preceding  forms,  taking  care 
to  show  that  the  breach  occurred  after  the  assignment,  as  that  "  during  the  said 
term  and  after  the  said  assignment,  two  quarters  of  the  said  rent  became  due 
■  from  the  defendant,"  (c)  or  "  that  during  the  said  term  and  after  the  said  as- 
signment the  said  house  was  out  of  good  and  substantial  repair"]. 

24.  By  the  Weir  of  the  Lessor  against  the  Lessee,  (d) 

Commencement,  ante,  5.]  For  that  one  E.  F.  now  deceased,  being  seised  (e) 
in  his  demesne  as  of  fee  (f)  of  and  in  certain  tenements,  by  deed,  let  the  same 
to  the  defendant  [^c.  /  state  the  lease  and  the  covenants  broken,  as  in  the  preceding 
forms,  alleging  them  to  have  been  made  with  the  said  E.  F.  and  his  heirs'],  and 
the  said  E.  F.  afterward?,  and  during  the  said  term,  died  so  seised  of  the  said 
reversion  of  and  in  the  said  demised  premises,  whereupon  and  whereby  the 
said  reversion  descended  to  the  plaintiff  as  [son]  (g)  and  heir  of  the  said  E.  F. 
deceased ;  yet  [S;c. ;  assign  breaches  as  usual,  showing  that  they  were  committed, 
"  after  the  death  of  the  said  E.  F."]. 

25.  £y  the  Heir  of  Lessor  against  Assignee  of  Lessee  for  not  keeping 
Premises  in  Repair,  held  under  an  Agreement  not  under  Seal. 

Alderman  v.  Neate,  4  lil.  &  W.  704. 

26.  Br/  the  Devisee  of  the  Lessor  against  the  Lessee.  (K) 

Commencement,  ante,  5.]  For  that  [Sjc. ;  state  the  lessor's  seisin  in  fee,  the 
demise,  the  defendant's  covenants,  alleging  them  to  have  been  made  with  and  to 
the  said  E.  F.  and  his  assigns,  as  in  Form  24,  supra} ;  and  the  said  E.  F., 
being  so  seised  of  the  said  reversion  of  and  in  the  said  premises,  died,  having 
first  duly  made  and  published  his  last  will  and  testament  in  writing,  and  thereby 
devised  the  said  reversion  of  and  in  the  said  demised  premises  to  the  plaintiff, 
to  hold  the  same  unto  and  to  the  use  of  the  plaintiff,  his  heirs  and  assigns  for- 
ever; yet  [<^c.  /  assign  breaches  as  in  the  preceding  forms,  shoioing  that  they 
occurred  "  after  the  death  of  the  said  E.  F.  and  during  the  said  term  "]. 

27.  By  a  Plaintiff,  who  was  partly  Devisee  and  partly  Heir  of  a 

Lessor,  for  increased  Rent  (under  a  Penal  Clause)  for  converting 

Pasture  Land  to  other  Purposes  than  were  allowed  by  the  Lease. 

Aldridge  v.  Howard,  4  M.  &  G.  924;  ante.  Form  15. 

declaration  alleged  that  defendant  continued  (/)  As  to  the  statement  of  a  freehold 

in  possession  until  the  end  of  the  term,  and  title,  see  Steph.  4th  ed.  343.     In  Harris  w. 

whilst  he  was  in  possession  as  such  assignee  Bevan,  4  Bing.  646,  the  action  was  by  the 

suffered  non-repair,  and  the  proof  was,  that  assignee  of  the  rerersion,  and  the  declaration 

he  ceased  to  be  assignee  before  the  end  of  alleged  that  the  "  lessor  was  seised,"  without 

the    term,   held    no   variance.     Burnett    u.  stating  of  what  estate,  and  being  so  seised, 

Lynch,  5  B.  &  C.  589.  devised,  &c.  to  plaintiff  in  fee.     After  verdict, 

(c)  [See  Dubois  v.   Van  Orden,  6  John,  held  a  sufficient  allegation  of  title.     The 
105;  1  Chitty  PI.  244,  note  {h).]  allegation   in  the  text  suffices,  though  the 

(d)  See  2  Saund.  45  a,  305  a,  note  (13),  fee  were  conditional  or  determinable  on  a 
418 ;   2  Chit.   PI.  7th  ed.  413,  note   (n) ;  1  certain  event.     Dt.  PI.  287. 

Har.  Ind.  tit.  "  Covenant ; "  Jones  v.  King,  {g)  Must   show  how  heir,  &c.     Lidgbird 

4  M.  &  S.  188.     And  see  a  form  on  a  con-  v.  jndd,  7  D.  &  R.  517. 

tract  not  under  seal.   Alderman   v.  Neate,  (A)  2   Saund.  235,  253,  276  a,  note   (a) ; 

4  M.  &  W.  704,  and  Pleas.  Steph.  4th  ed.  341 ;  1  Har.  Ind.  tit.  "  Cove- 

(e)  That  is,  seised  at  the  time  of  the  de-  nant." 
mise.     Per  Parke  B.  Smith  v.  Adkins,  8 

M.  &  W.  369. 
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28.  By  the  Assignee  of  the  Reversion  in  Fee  against  the  Lessee.  (J) 
Commencement,  ante,  5.]  For  that  whereas  one  G.  H.,  being  seised  in  his 
demesne  as  of  fee  (k)  of  and  in  certain  "  messuages  "  [S/'c.  describing  the  prem- 
ises shortly,  ante,  184,  Form  4],  by  deed,  let  the  same  to  the  defendant  iSfc; 
state  the  demise  and  covenants  "  with  the  said  E.  F.  and  his  assigns,"  as  in  the 
Forms  4  and  5,  ante,  185,  and  then  proceed  as  follows  .•]  And  the  said  E.  F., 
being  so  seised  of  the  said  reversion  as  aforesaid,  afterwards  and  during  the 
said  term  granted,  conveyed,  and  assigned  to  the  plaintiff  the  said  reversion  in 
the  said  demised  premises ;  yet  [4"C. ;  state  the  breaches,  as  in  Forms  4  and  5, 
ante,  alleging  that  they  occurred  after  "  the  plaintiff  became  seised  as  afore- 
said"]. 

29.  By  the  Assignee  of  a  Lessor  being  a  Termor,  against  the  Lessee.  (V) 

Commencement,  ante,  5.]  For  that  one  E.  F.,  being  possessed  of  a  house  \_^c. 
ante,  184,  Form  4],  for  the  residue  of  a  certain  term  of years,  commenc- 
ing from  the day  of .  a.  d. ,  by  deed,  let  the  same  to  the  de- 
fendant [S^c.  ;  here  state  the  lease  and  covenants  broken,  alleging  them  to  have 
been  made  by  the  defendant  with  the  said  E.  F.  and  his  assigns,  as  ante,  184, 
Form  4],  and  the  said  E.  F.,  being  possessed  of  and  in  the  said  reversion 
therein,  by  deed,  assigned  to  the  plaintiff  the  said  reversion  of  and  in  the  said 
demised  premises ;  yet  the  plaintiff  says  that  [state  the  breaches,  as  in  the  Forms 
4,  5,  and  6,  showing  that  they  occurred  "during  the  term  and  after  the  plaintiff 
became  possessed  of  and  in  the  said  reversion  as  aforesaid  "]. 

[i)  See  the  Obs.  ante ;  2  Saund.  10,  275  ;  to  kill  game.     Hooper  v.  Clark,  L.  B.  2  Q. 

Wootton   V.    Steffenoni,  12   M.    &  W.    129.  B.  200.] 

Assignees  of  the  reversion  can  only  sue  and  {h)  Tenants  in  common,  assignees  of  the 
be  sued  by  virtue  of  the  stat.  32  Hen.  8,  c.  reversion,  may  sue  and  be  sued  jointly  on 
34.  This  act  applies  only  to  leases  by  deed,  the  covenants  in  the  lease.  Womersley  v. 
Standen  v.  Christmas,  10  Q.  B.  135.  Parol  Dally,  26  L.  J.  Ex.  219.  The  assignee  of 
contracts  do  not  run  with  the  reversion;  the  reversion  of  part  of  the  premises  demised 
where  the  lease  is  not  under  seal  the  assignee  may  sue  for  not  repairing.  Twynam  v. 
of  the  reversion  cannot  sue  the  lessee  for  Pickard,  2  B.  &  Aid.  105.  By  the  assignee 
breach  of  his  contract  to  repair ;  but  in  such  of  the  reversion  against  the  executor  or  ad- 
case  the  lessor  may  sue  notwithstanding  the  ministrator  of  the  lessee.  Perry  v.  Watts, 
assignment.  Bickford  v.  Parson,  5  C.  B.  3  M.  &  G.  775;  Badely  «.  Vigurs»  4  El.  & 
920.  And  in  cases  where  the  assignee  can  Bl.  71.  By  assignee  of  reversion  against 
determine  the  tenancy,  the  continued  hold-  assignee  of  lessee.  MinshuU  w.  Oakes,  2  H. 
ing  of  the  tenant  under  him  is  evidence  of  &  N.  793.  By  assignee  of  reversion  by  es- 
an  agreement  on  the  part  of  the  tenant  with  toppel.  Cuthbertson  v.  Irving,  28  L.  J.  Ex. 
the  assignee  to  hold  on  the  old  terms.  Buck-  306  ;  [4  H.  &  N.  742  ;]  29  L.  J.  Ex.  485  ;  [6 
worth  V.  Simpson,  1  Cr. ,  M.  &  K.  834 ;  H.  &  N.  1 35.]  Where  a  termor  of  mines  de- 
Arden  v.  Sullivan,  14  Q.  B.  832.  In  strict-  mised  them  by  deed  to  the  defendant,  reserv- 
ness  it  should  be  shown  what  was  the  nature  ing  a  rent  for  a  longer  term  than  his  own, 
of  the  lessor's  title,  and  how  it  has  passed  to  and  then  assigned  his  interest  and  the  rent, 
the  plaintiff;  but  see  Cuthbertson  v.  Irving,  it  was  held  that  the  assignee  could  sue  the 
28  L.  J.  Ex.  306 ;  [4  H.  &  N.  742 ;]  affirmed,  defendant  for  the  rent  reserved.  Williams 
29L.  J.  Ex.485;  [6  H.  &N.  135.]  The  les-  w.  Hayward,  28  L.  J.  Q.  B.  374. 
Bor's  title  as  alleged  is  traversable.  Weld  v.  [1)  In  general  the  commencement  of  par- 
Baxter,  1  H.  &  N.  568.  See  several  forms  ticular  estates  must  be  shown,  that  is, 
of  titles  and  estates  pleaded,  2  Chit.  PI.  7th  traced  from  the  title  in  fee  ;  but  there  is  an 
ed.  403  et  seq,;  1  Saund.  251,  258;  2  lb.  exception,  where,  as  in  the  above  case,  the 
275.  The  remedy  given  by  the  statute  only  action  is  mainly  grounded  on  the  lease,  and 
extends  to  covenants  running  with  the  land,  the  title  is  alleged  as  matter  of  inducement 
Gibson  v.  Doeg,  27  L.  J.  Ex,  37 ;  [2  H.  &  N.  only.  Stephen,  4th  ed.  337  ;  ante,  181.  An 
615;]  Martin  v.  Williams,  1  H.  &  N.  817.  underlessee  of  a  termor  may  enforce  a  cove- 
[Covenant  running  with  the  land.  Declara-  nant  entered  into  with  the  latter  by  a  pre- 
tion  by  assignee  of  reversion  against  licensee  vious  under-tenant.    Wright  v.  Burroughs, 

C.  P.  Nov.  10,  1846. 
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30.  By  the  Executor  of  the  Lessor,  a  Termor,  against  the  Lessee,  (rri) 

Commencement  as  Executor,  ante,  13,  Form  23.]  For  that  l_8fc. ;  state  that 
the  lessor  was  possessed  of  a  term  (n)  as  in  the  Form  29,  ante,  198,  unless  the 
action  be  confined  to  breaches  of  covenant  committed  in  the  lifetime  of  the  testa- 
tor ;  and  after  showing  the  lease  and  covenants  as  in  the  Forms  4  and  5,  ante, 
184,  185,  proceed  thus  .•]  and  the  said  E.  F.,  being  possessed  of  and  in  the  said 
reversion  of  and  in  the  said  premises,  during  the  said  term  so  demised  to  the 
defendant,  died,  having  duly  made  and  published  his  last  will  and  testament  in 
writing,  and  thereby  appointed  the  plaintiff  executor  thereof,  after  whose  death 
the  plaintiff  duly  proved  the  said  last  will  and  testament,  and  took  upon  him- 
self the  burden  of  the  execution  thereof;  (o)  and  the  plaintiff,  as  executor  as 
aforesaid,  became  possessed  of  the  said  reversion  of  and  in  the  said  tenements ; 
yet  [Sfc. ;  state  breaches  as  usual,  showing  whether  they  occurred  "  in  the  lifetime," 
or  "  after  the  death,  of  the  said  E.  F."]. 

31.  By  the  Legatee  of  a   Termor,  who  was  the  Lessor,  against  the 

Lessee. 

Commencement,  ante,  5.]  For  that  E.  F.  [^c.  /  state  that  tlie  lessor  was  pos- 
sessed of  a  term,  the  lease,  and  the  defendant's  covenants,  alleging  them  to  have 
been  made  with  the  said  E.  F.  and  his  assigns,  as  ante,  198,  Form  29] ;  and 
the  said  E.  F.,  being  so  possessed  of  the  said  reversion  as  aforesaid,  afterwards 
and  during  the  said  term  so  granted  to  the  defendant,  died,  having  duly  made 
and  published  his  last  will  and  testament  in  writing,  and  thereby  given  and 
bequeathed  the  said  reversion  of  and  in  the  said  demised  premises,  with  the 
appurtenances,  unto  the  plaintiff  and  his  assigns,  and  by  his  said  will  appointed 
G.  H.  executor  thereof,  after  whose  death  the  said  G.  H.  duly  proved  the  said 
will,  and,  as  such  executor,  assented  (p)  to  the  said  bequest  to  the  plaintiff ; 
yet  [^-c. ;  state  breaches  as  usual,  showing  they  were  "  after  the  plaintiff  became 
possessed  of  the  said  reversion  as  aforesaid  "]. 

32.  For  not  granting  a  Lease  to  Plaintiff  pursuant  to  Agreement. 
Wright  V.  CoUs,  8  C.  B.  150. 

(m)    See    forms,  Baker    v.    Gostling,    1  ecutor  of  a  tenant  for  life  may  recover  for 

Bing.  N.  C.  18  ;  4  M.  &  Sc.   539,  S.   C.     By  the  breach  of  covenant  to  repair  committed 

the  executor  of  the  lessor  against  the  ex-  by  the  lessee  of  the  testator  in  his  lifetime, 

ecutor  of  the  lessee ;  Penley  v.  Watts,  7  M.  without  averring  damage  to  the  personal 

&  W.  601  ;  and  see  a  form  by  the  executor  estate.    Kicketts  t>.  Weaver,  12  M.  &  W. 

of  the  lessor  against  the  lessee  for  cutting  718. 

trees  in  the  lifetime  of  the  testator,  Lid-  (o)  It  has  been  usual,  but  semble,  it  is  not 

dard  v.  Holmes,  2  Cr.,  M.  &  E.  588.  necessary,   to   insert  the    averment   within 

(n)  This  is  essential  where  the  breach  is  brackets,  the  plaintiff  being  described  in  the 

after  the  testator's  death,  because  the  prop-  commencement  of  the  declaration  as  exec- 

erty  and  right  of  action  would  pass  to  the  utor  or  administrator  of  the  deceased, 

heir  or  devisee,  if  the  testator  had  a  free-  (p)  In  the  case  of  leasehold  property,  the 

hold  estate.     See  Mackay  v.  Mackreth,  2  executor's  assent  to  the  bequest  is  essential. 

Chit.  R.  461  ;  4  Doug.  213.     When  execu-  and  must   be   alleged;  1   Saund.  278,  note 

tors  may  sue  on  lease  or  covenant,  &c.    lb. ;  (5) ;  whether  this  assent  has  taken  place  is 

Kingdon  «.  Nottle,  1  M.  &  S.  355.    See  10  matter  of  fact  for  the  jury.    Mason  v.  Far- 

Bing.  533;  2  Cr.,  M.  &  K.  588.     The  ex-  neU,  12  M.  &  W.  674. 
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33.  On  an  Agreement  to  recover  a  Sum  of  Money  agreed  to  he  paid  by 
Defendant  to  Plaintiff,  Plaintiff  agreeing,  upon  Payment,  to  grant 
a  Lease  to  Defendant. 

Baggalley  v.  Pettit,  5  C.  B.  N.  S.  637.    [Declaration  on  an  agreement  for  a 
lease.     Implied  covenant  for  title.     Stranks  v.  St.  John,  L.  R.  2  C.  P.  376.] 

34.  By  Tenant  against  Landlord  upon  a  Contract,  not  under  Seal,  of 
Demise  to  the  Plaintiff,  with  an  Option  of  Purchase,  for  not  making 
a  Good  Title. 

Worthington  v.  Warrington,  5  C.  B.  635. 

35.  For  not  putting  Plaintiff  into  Possession,  the  Defendant  having  let 

the  Premises  to  him  hy  a  present  Demise,  not  under  Seal. 

Coe  V.  Clay,  3  M.  &  P.  57  ;  5  Bing.  440 ;  Drury  v.  Macnamara,  5  El.  &  Bl. 
612  ;  Jinks  v.  Edwards,  11  Ex.  775. 

86.  By  a  Tenant  against  a  Landlord,  for  not  sending  Furniture  into 
a  House  pursuant  to  an  Agreement  under  which  the  Plaintiff  had 
become  Tenant. 

Mechelen  v.  Wallace,  7  Ad.  &  E.  49. 

37.  Form,  showing  that  the  Landlord  had  not  Title  to  demise. 
Brashier  v.  Jackson,  6  M.  &  W.  549 ;  Messent  v.  Reynolds,  3  C.  B.  194. 

38.  By  a  Lessee  against  his  Lessor  for  Breach  of  his   Covenant  for 
Quiet  Enjoyment,  alleging  a  Distress  by  the   Q-round  Landlord.  (c[) 

For  that  the  defendant,  by  deed,  demised  and  let  to  the  plaintiff  a  messuage 

[^•c.]  and  premises  to  hold  to  the  plaintiff  for years,  from  the day 

of ,  A.  D. ,  and  the  defendant  thereby  covenanted  with  the  plaintiff  that 

he,  the  plaintiff,  his  executors,  administrators,  and  assigns,  paying  [^c.J  (r) 
and  observing  [^•c.  as  in  the  covenant],  should  and  might  peaceably  and  Quietly 

(q)  [Lock  u.  Furze,  19  C.  B.  N.  S.  96.]  not  for  good  title.  Bandy  ».  Cartwright,  8 
The  word  "  demise  "  implies  tliis  covenant;  Ex.  813 ;  [Hall  v.  City  of  London  Brewery 
Linet).  Stephenson,  5  Bing.  N.C.  183;  6  Scott,  Co.  31  L.  J.  Q.  B.  257.]  As  to  the  con- 
447  ;  so  also  does  the  word  "  grant."  Bar-  struction  of  covenants  for  title  and  quiet  en- 
ber  V.  Harris,  9  Ad.  &  E.  532 ;  [Moore  v.  joyment,  see  Young  v.  Eaincock,  7  C.  B. 
Weber,  71  Penn.  St.  429  ;  Gallup  v.  Albany  310,  340.  [The  implied  covenants  for  title 
R.  R.  7  Lansing,  471.  That  is,  these  words  and  quiet  enjoyment  are  limited  to  the  dura- 
imply  a  covenant  for  quiet  enjoyment  dur-  tion  of  the  lessor's  estate,  and  cease  upon 
ing  the  period  of  the  lessor  s  interest  in  its  determination.  Adams  v.  Gibney,  6 
the  premises.  Penfold  o.  Abbott,  32  L.  J.  Bing.  656  ;  and  see  Williams  v.  Burrell,  1 
Q.  B.  67,]  But  in  deeds  executed  since  1st  C.  B.  402  ;  Penfold  v.  Abbott,  32  L.  J.  Q. 
October,  1845,  the  words  "give"  and  B.  67.  The  measure  of  damages  for  a 
"  grant "  shall  not  imply  any  covenant  in  breach  of  the  covenant  for  quiet  enjoyment 
law ;  8  &  9  Vict.  c.  106,  s.  4 ;  the  words  is  the  value  of  the  lease.  Williams  v.  Bur- 
"  warrant  and  defend,"  occurring  in  a  lease,  reU,  1  C.  B.  402 ;  Lock  v.  Turze,  34  L.  J.  C. 
amount  to  an  express  covenant.  Williams  P.  201 ;  35  lb.  141 ;  19  C.  B.  N.  S.  96.] 
V.  Burrill,  1  C.  B.  402.  An  implied  cove-  (r)  The  payment  of  the  plaintifTs  rent  is 
nant  is  qualified  and  restrained  by  an  ex-  not  a  condition  precedent  to  the  perform- 
press  covenant  for  quiet  enjojyment.  On  a  ance  by  defendant  of  his  covenant.  Dawson 
parol  demise  there  is  an  implied  agreement  v.  Dyer,  5  B.  &  Ad.  584 ;  Briant  v.  Pilcher, 
for  quiet  enjoyment  during  the  term,  but  6  C.  B.  354 ;  ante,  1 5.5,  note  (/). 
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have,  hold,  occupy,  possess,  and  enjoy  the  said  demised  premises  for  and 
during  the  said  term,  without  the  let,  suit,  trouble,  denial,  interruptions,  pro- 
testations, or  disturbance  of  him,  the  defendant,  his  heirs  or  assigns,  or  any 
other  person  or  persons  lawfully  claiming  or  deriving,  or  to  claim  or  derive, 
by,  from,  or  under,  or  as  trust  for  him  or  them,  or  any  or  either  of  them,  or 
by  or  through  their  or  either  of  their  acts,  means,  defaults,  or  procurement ; 
and  although  the  plaintiff  hath  performed  all  conditions  [^c.  as  ante,  39], 
*yet,  after  the  said  demise  and  during  the  said  term,  a  distress  was  lawfully 
made  by  A.  B.  on  the  goods  of  the  plaintiflF  upon  the  demised  premises  for 

£ arrears  of  rent  then  due  and  owing  from  the  defendant  to  the  said  A. 

B.,  as  ground  landlord  of  the  said  premises,  whereby  the  plaintiff  was  put  to 
great  trouble  and  inconvenience,  and  disturbed  in  his  possession  of  the  said 

premises,  and  was  obliged  to  and  did  pay  the  said  sum  of  £ ,  and  £ 

for  the  charge  of  the  said  distress. 

39.  A   Similar   Form,  hut   alleging  as  a  Breach  that  Plaintiff  was 

evicted,  (s) 

As  in  the  preceding  form  to  the  *.]  Yet  after  the  said  demise  and  during 
the  said  term,  A.  B.,  who,  at  the  time  of  the  demise  to  the  plaintiff  and  thence 
hitherto,  claimed  to  have  and  had  lawful  right  and  title  to  the  said  demised 
premises  and  the  possession  thereof  by,  through,  and  under  the  defendant,  en- 
tered into  the  said  premises  and  evicted  the  plaintiff  therefrom  [or  "  molested 
and  disturbed  the  plaintiff  in  the  possession  thereof,"  if  there  has  been  no  act- 
ual eviction  ;  see  Carpenter  v.  Parker,  25  L.  J.  C.  P.  78-88,  per  Willes  J.]. 

40.  By  a  Tenant  against  his  Landlord,  for  not  allowing  him  for  Off- 

going  Crops,  according  to  the  Custom  of  the  Country,  (i) 

See  a  form  in  such  case  on  a  covenant  in  a  lease.  Newson  v.  Smythies,  28 
L.  J.  Ex.  97 ;  3  H.  &  N.  840 ;  Hutton  v.  Warren,  1  M.  &  W.  466. 

(s)  See  a  form  of  declaration  in  Carpen-  and  disturbance  by  the  lessor  in  working 
ter  V.  Parker,  3  C.  B.  N.  S.  206.  As  to  iron-stone  between  the  mine  and  surface,  and 
what  is  an  eviction,  lb. ;  [1  Chittv  Contr.  causing  roof  of  mine  to  fall  in ;  Shaw  v. 
(11th  Am.  ed.)  512,  note  (6) ;  2  lb.  1081,  Stenton,  27  L.  J.  Ex.  253;  2  H.  &  N.  858; 
note  (c) ;  Upton  t.  Townend,  17  C.  B.  30,  form  by  lessee  against  lessor  for  breach  of 
64 ;  liOunsbery  v.  Snyder,  31  N.  Y.  514 ;  the  covenant  for  quiet  possession ;  Dawson 
Gilhooley  v.  Washington,  4  Comst.  217  ;  v.  Dyer,  5  B.  &  Ad.  584  ;  hy  the  assignee  of 
Edgerton  v.  Page,  1  Hilton,  320 ;  20  N.  T.  a  lessee  v.  lessor  for  eviction ;  Brookes  v. 
281 ;  Royce  v.  Guggenheim,  106  Mass.  201 ;  Humfreys,  5  Bing.  N.  C.  55;  7  Dowl.  118; 
Elliot  V.  Aiken,  45  N.  H.  30 ;  Greton  v.  Stanley  v.  Hayes,  3  Q.  B.  105  ;  against  ex- 
Smith,  33  N.  Y.  245,  249 ;  Jackson  v.  Eddy,  ecutor  of  lessor  in  such  case ;  Adams  v.  Gib- 
12  Missou.  209  ;  3  Kent,  454,  note  (/).]  An  ney,  6  Bing.  656  ;  see  form,  &c.  by  a  mort- 
entry  and  distress  for  land-tax  due  from  the  gagor  against  a  purchaser,  for  not  keeping 
lessor  before  the  demise  to  plaintiff  is  not  a  plaintiff  indemnified  against  the  mortgagee, 
disturbance  by  any  one  claiming  under  the  AUard  v.  Kimberley,  12  M.  &  W.  410 ;  and 
lessor;  it  is  a  claim  against  him;  Stanley  other  forms  on  indemnities,  a7ite,  155,  156, 
V.  Hayes,  2  Q.  B.  105;  semble,  plaintiff  a  refusal  by  the  defendant  to  let  the  plaintifl 
might  have  paid  the  tax,  and  sued  for  into  possession  will  not  support  a  declaration 
money  paid.  The  entry  by  the  third  party  charging  that  defendant  evicted  the  plaintiff, 
claiming  lawful  title  is  not  the  less  a  breach  Hawkes  v.  Horton,  5  Ad.  &  E.  367. 
of  covenant,  because  the  plaintiff  may  have  (()  Where,  by  custom,  the  incoming  ten- 
instigated  him  to  enforce  his  claim ;  Young  ant  pays  the  value  of  the  fallows,  &c.  and 
V.  Raincock,  7  C.  IB.  310  ;  see  Neale  v.  Wil-  the  tenancy  is  determined  so  that  there  is  no 
lie,  3  B.  &  0.  533 ;  see  a  form  by  a  lessee  incoming  tenant,  there  is  an  implied  con- 
of  a  mine  against  the  lessor  for  "breach  of  tract  on  the  part  of  the  landlord  to  pay  the 
covenant  for  quiet  enjoyment  by  molestation  value.    Eaviell  v.  Gaskoin,  7  Ex.  723. 
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41.  By  Outgoing  Tenant  against  the  Assignees  of  the  Reversion  on  a 
Contract  or  Custom  of  the  Country  hy  which,  on  notice  to  quit  hy  the 
Landlord,  the  Tenant  is  entitled  to  he  paid  for  Tillages. 

Womersley  v.  Dally,  26  L.  J.  Ex.  219. 

42.  By  a  Lessee  against  the  Assignee  of  the  Lessor  for  a  Breach  of 

Covenant  in  not  destroying  Rabbits  on  a  Farm, 

'    Sturgeon  v.  Wingfield,  15  L.  J.  Ex.  212;  15  M.  &  W.  224;  Martin  v. 
Wniiams,  1  H.  &  N.  187. 

43.  By  Lessee  against  Lessor,  on  Covenant  by  I>efendant  in  Consid- 
eration of  the  Surrender  of  the  Term  to  pay  for  Manure,  Tillages, 
^c.  upon  a  Valuation. 

Newson«>.  Smythies,  28  L.  J.  Ex.  97 ;  3  H.  &  N.  840;  1  F.  &  F.  447. 

44.  By  Assignee  of  the  Lessee  against  the  Lessor  for  Breach  of  his 
Covenant  to  repair,  whereby  the  Plaintiff  was  injured  in  his  Trade 
and  compelled  to  remove,  (u) 

Green  v.  Eales,  2  Q.  B.  225. 


LIMITATIONS,   STATUTE   OF. 

Count  on  a  Conditional  Promise  to  pay  a  Debt  barred  by  the  Statute 

of  Limitations,  (x) 

For  that  whereas  heretofore  and  more  than  six  years  next  before  the  mak- 
ing of  the  defendant's  promise  in  this  count  mentioned,  to  wit,  on  the  1st  day 
of  January,  a.  d.  1839,  the  defendant  was  indebted  to  the  plaintiff  in  £100 
for  money  payable  by  the  defendant  to  the  plaintiff  {S^c. ;  state  the  debt  as  usual], 
and  six  years  from  the  time  the  plaintiff's  cause  of  action  thereon  accrued 
had  elapsed,  and  the  right  of  action  of  the  plaintiff  against  the  defendant  for 
the  recovery  of  the  said  money  had,  by  reason  of  such  lapse  of  time,  but  not 
otherwise,  become  barred  by  virtue  of  the  statute  in  such  case  made  and  pro- 
vided, and  at  the  time  of  the  making  of  the  promise  next  mentioned,  and 
thereupon  the  said  money  being  wholly  unpaid  and  in  arrear  to  the  plaintiff, 

(u)  A  landlord  is  under  no  obligation  to  14  M.  &  W.  1  ;  Hart  v.  Prendergast,  14   M. 

repair  demised  premises  unless  he  has  ex-  &  W.  741  ;  per  cur.  Earle  v.  Oliver,  2  Ex. 

pressly  contracted  to  do  so ;  Gott  v.  Gandy,  71-90;    Higgins    v.   Hopkins,   3   Ex.    163; 

2  El.  &  Bl.  845  ;  what  are  sufficient  words  to  Smith  v.  Thome,  18  Q.  B.  134 ;  [Betton  v. 

create  such  a  contract  or  covenant,  Cannock  Cutta,  11  N.  H.   170;  2  Chitty  Contr.  (11th 

V.  Jones,  3  Ex.  233  ;  5  lb.  713.  Am.  ed.)  1261,  1263.]     But  there  are  cases 

{x)  See  [2  Chitty  Contr.  (11th  Am.  ed.)  in  which  the  new  promise  or  acknowledg- 
1261  et  seq!]  ;  see  a  form,  &c.  Lechmere  v.  ment  may  be  so  qualified  as  to  render  it  ad- 
Fletcher,  1  C.  &  M.  623  ;  Waters  v.  Earl  of  visable  to  frame  a  special  declaration,  as 
Thanet,  2  Q.  B.  757.  It  would  seem  that  where  the  promise  is  to  pay  in  a  particular 
the  common  form  of  declaration  would  suf-  manner,  by  bill  or  note,  or  out  of  a  particular 
fice  where  the  conditional  contract  has  be-  fund,  or  at  a  certain  time  after  demand, 
come  absolute,  creating  a  liability  to  pay  the  Waters  v.  Earl  of  Thanet,  2  Q.  B.  757  ; 
debt  instanter.     See  Humphreys  v.  Jones,  [2  Chitty  Contr.  (Uth  Am.  ed.)  1263c(sey.] 
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and  the  plaintiff  being  justly  entitled  to  receive  the  same ;  the  defendant, 
within  six  years  next  before  the  commencement  of  this  suit,  to  wit,  on  the  1st 
day  of  January,  a.  d.  1845,  in  consideration  of  the  premises,  by  a  certain 
memorandum  in  writing,  then  signed  by  him,  promised  the  plaintiff  to  pay  the 
said  moneys  to  him,  the  plaintiff,  when  [^c.  ;  state  the  terms  of  the  defendant's 
promise^ ;  and  although  [_aver  the  happening  of  the  condition^,  and  all  con- 
ditions have  been  performed  and  fulfilled,  and  all  events  and  things  have 
existed  and  happened,  and  all  periods  of  time  have  elapsed  to  entitle  the 
plaintiff  to  a  performance  of  the  defendant's  contract,  and  to  enable  him  to 
maintain  this  action ;  yet  the  defendant  hath  not  paid  the  plaintiff  the  said 

sum  of  £ [or,  hath  not.  made  or  delivered  to  the  plaintiff  a  "  bill,"  or 

"  promissory  note,"  Sfc.  according  to  the  terms  of  the  contract.  Add  account 
stated^. 


LIQUIDATED  DAMAGES. 

Obs.  — Whether  a  specified  sum  is  to  be  treated  as  a  "  penalty,"  i.  e.  a  sum  merely 
intended  to  cover  any  damage  which  maybe  actually  incurred,  or  as  "liqui- 
dated damages,"  i.  e.  a  sum  agreed  to  be  paid  for  a  breach  of  contract,  without 
reference  to  the  extent  of  the  injury  sustained,  depends  in  each  particular  case 
on  the  intention  of  the  parties,  to  be  collected  from  the  language  they  have 
used.  The  intention  is  not  determined  by  the  mere  use  of  the  word  "  pen- 
alty," or  the  words  "  liquidated  damages',"  but  by  the  nature  of  the  provi- 
sion and  the  language  of  the  whole  instrument.  But  if  the  instrument  contains 
many  stipulations,  of  varying  importance,  or  relating  to  objects  of  small  value 
calculable  in  money,  there  is  the  strongest  ground  for  supposing  that  a  stipula- 
tion, applying  generally  to  a  breach  of  all  or  any  of  them,  was  intended  to 
be  a  penalty  and  not  liquidated  damages.  Dimech  v.  Corlett,  12  Moore  P. 
C.  199;  Sparrow  v.  Paris,  31  L.  J.  Ex.  137;  [7  H.  &  N.  594;]  Kerable  v. 
Farren,  6  Bing.  141  ;  Green  v.  Price,  13  M.  &  W.  695  (in  error),  16  M.  &W. 
346  ;  see  forms,  ante,  1 35,  136,  and  Sparrow  v.  Paris,  uhi  sup. ;  Galsworthy  v. 
Strutt,  1  Ex.  659;  Mercer  w.  Irving,  El.,  Bl.  &  El.  563  ;  2  Chitty  on  PI.  219,  7th 
ed. ;  [2  Chitty  Contr.  (11th  Am.  ed.)  1314  et  seq.  ;  Whitefield  v.  Levy,  6  Vroom, 
149;  Bagley  v.  Peddie,  5  Sandf.  192;  Perkins  v.  Lyman,  11  Mass.  76;  Wil- 
liams V.  Dakin,  17  Wend.  447,  455;  S.  C.  22  Wend.  201;  Heard  v.  Bowers, 
23  Pick.  455;  Shaw  C.  J.  in  Shute  v.  Taylor,  5  Met.  61,  67;  Hodges  w.  King, 
7  Met.  583,  588;  Beale  v.  Hayes,  5  Sandf.  640;  Hoag  v.  McGinnis,  22  Wend. 
163;  Chamberlain  u.  Bay  ley,  11  N.  H.  234,  240;  Brewster  v.  Edgerly,  13  N. 
H.  275;  Gammon  v.  Howe,  14  Maine,  250;  Lingley  v.  Cutler,  7  Conn.  291; 
Davis  V.  Gillett,  52  N.  H.  126,  and  oases  cited.  Upon  the  breach  of  a  con- 
tract secured  by  a  penalty,  the  plaintiff  may  either  sue  for  the  penalty,  assign- 
ing the  breach  —  in  which  case  he  can  recover  the  damage  actually  sustained, 
not  exceeding  the  amount  of  the  penalty ;  or  he  may  sue  for  unliquidated  dam- 
ages for  the  breach,  to  be  assessed  by  the  jury  irrespectively  of  the  penalty. 
In  the  former  case  the  recovery  of  the  full  penalty  will  be  a  satisfaction  for  all 
breaches  of  the  contract,  but  in  the  latter  the  plaintifif  may  sue  toties  quoties 
there  are  breaches,  and  recover  a  fuU  indemnity.  See  per  Lord  Mansfield  in 
Lowe  V.  Peers,  2  Burr.  2225,  2228;  Winter  v.  Trimmer,  1  W.  Bl.  395  ;  Har- 
rison V.  Wright,  13  East,  343;  Astley  v.  Weldon,  2  B.  &  P.  346:  1  Wms. 
Saund.  58;  Bramwell  B.in  Betts  v.  Burch,  4  H.  &  N.  506,  510.  Where  the 
plaintiff  sues  for  liquidated  damages  the  non-payment  of  the  damages  must 
be  assigned  as  a  breach  of  the  contract,  otherwise  the  count  will  be  taken  as 
claiming  unUquidated  damages,  and  the  jury  may  assess  a  smaller  sum  ;  Hurst 
V.  Hurst,  4  Ex.  571;  where  the  contract  is  alternative,  either  to  do  a  thing  or 
to  pay  a  liquidated  sum,  the  breach  must  negative  both  the  alternatives. 
Leigh  V.  Lillie,  6  H.  &  N.  165.  The  plaintiff  cannot  sue  for  the  liquidated 
damages  payable  on  a  breach  of  the  contract  and  also  claim  an  injunction  to 
restrain  the  breach,  but  he  may  sue  for  unliquidated  damages  for  a  breach 
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Obs.  and  also  claim  an  injunction.  Carnesu.  Nesbitt,  7  H.  &  N.  778.  On  a  bond 
conditioned  not  to  carry  on  a  business  within  certain  limits  or  to  pay  liqui- 
dated damages,  an  injunction  may  be  granted  to  enforce  the  condition. 
Howard  v.  Woodward,  34  L.  J.  Ch.  47. 

Count  on  a  Covenant  in  a  Deed  of  Sale  of  a  Business,  to  pay 
Liquidated  Damages  in  the  event  of  Defendant  carrying  on  the 
Business. 

That  by  a  deed  bearing  date  the  day  of ,  a.  d. ,  made  be- 
tween the  plaintiiF  and  the  defendant,  the  defendant  assigned  to  the  plaintiff  all 
the  interest,  benefit,  and  profit  to  be  henceforth  made  from  the  profession  or 
practice  of  a  surgeon  and  apothecary  as  theretofore  carried  on  by  the  defend- 
ant at ,  or  from  any  of  the  patients  belonging  thereto,  and  by  the  said 

deed  the  defendant  covenanted  with  the  plaintiff  that  the  defendant  would  not 
at  any  time  afterwards,  directly  or  indirectly,  by  himself  or  in  copartnership 
with  any  other  person  or  persons,  carry  on  or  exercise  the  practice  or  pro- 
fession of  a  surgeon  and  apothecary,  or  either  of  them,  either  by  residing  or 
by  visiting  any  patient  within  the  distance  of  three  miles  from  the  then  place 

of  business  of  the  defendant  at aforesaid,  and  that  in  case  of  any  breach 

of  the  last-mentioned  covenant,  the  defendant  would  pay  to  the  plaintiff  the 

sum  of  $ ,  to  be  recovered  against  him  as  and  for  liquidated  damages,  and 

not  as  a  penalty ;  and  the  defendant  afterwards  carried  on  and  exercised  the 

practice  or  profession  of  a  surgeon  and  apothecary,  within  three  miles  of 

aforesaid,  by  visiting,  within  the  said  distance  from  that  place,  G.  H.,  a  patient 
of  the  defendant,  in  his  character,  practice,  and  profession  of  a  surgeon  and 
apothecary ;  yet  the  defendant  has  not  paid  to  the  plaintiff  the  said  sum  of 


Like  counts.  Rawlinson  v.  Clarke,  14  M.  &  W.  187;  Green  v.  Price,  13 
M.  &  W.  695 ;  Mallan  v.  May,  11  M.  &  W.  653 ;  Hitchcock  v.  Croker,  6  Ad. 
&  E.  438 ;  Reynolds  v.  Bridge,  6  El.  &  Bl.  528. 

Count  on  a  contract  for  the  services  of  the  defendant  as  a  commercial  trav- 
eller, stipulating  that  if  he  travelled  over  the  same  ground  for  any  other  person 
he  should  pay  the  plaintiff  a  stated  sum.  Mumford  p.  Gething,  7  C.  B.  N.  S. 
305.  See  Galsworthy  v.  Strutt,  1  Ex.  659  ;  Leighton  v.  Wales,  3  M.  &  W. 
545. 

Count  on  a  covenant  in  a  lease  not  to  top  trees  under  a  penalty  for  each  tree 
so  topped.  Hurst  v.  Hurst,  4  Ex.  571  ;  Farrant  v.  Olmires,  3  B.  &  Aid.  692 ; 
Aldridge  v.  Howard,  4  M.  &  G.  921 ;  Leigh  v.  Lillie,  6  H.  &  N.  165 ;  Spar- 
row V.  Paris,  7  H.  &  N.  594.] 

1 

MAIfDAMUS. 
See  Com.  L.  P.  Act.  1854,  s.  68  et  seq.,  ajidpost,  Tort,  "Mandamus."' 
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MARRIAGE,  (y) 

1.  Count  for  Breach  of  a  G-eneral  Promise  of  Marriage,  (z) 

For  that  the  plaintiff  and  defendant  agreed  to  marry  one  another,  (y)  and  a 
reasonable  time  for  such  marriage  has  elapsed,*  and  the  plaintiff  has  always 


(y)  See,  in  general,  [2  Chitty  Coutr.  (llth 
Am.  ed.)  790  et  seq.]  tit.  "  Marriage  ;  "  de- 
fences and  evidence,  post,  Pleas,  tit.  "Mar- 
riage." The  promise  must  be  mutual,  ex- 
cept that  an  infant  may  sue,  though  not  lia- 
ble on  his  promise  to  marry  ;  Holt  v.  Ward, 
Stra.  937  ;  [Perry  v.  Orr,  6  Vroom,  295] ; 
but  see  Harvey  v.  Johnston,  6  C.  B.  695 ; 
where  the  defendant's  promise  was  alleged 
to  be  "in  consideration  that  the  plaintiff 
would  go  to  Ireland  for  the  purpose  of  mar- 
rying the  defendant."  The  plaintiffs  prom- 
ise to  marry  the  defendant  is  a  sufKcieut 
consideration  for  the  defendant's  promise, 
though  defendant  were  then  a  married  man, 
and  the  plaintiff's  promise,  therefore,  not 
binding  on  her,  she  having  no  notice.  De- 
fendant cannot  take  advantage  of  his  own 
wrong  and  non  constat  that  his  wife  might 
not  have  died  before  the  time  arrived  for  his 
marrying  the  plaintiff'.  Wild  v.  Harris,  7 
C.  B.  999;  MiUward  v.  Littlewood,  5  Ex. 
775  ;  [Kelley  v.  Eiley,  106  Mass.  339.]  But 
quaere,  whether  a  promise  by  a  married  man 
to,  marry  another  woman  after  his  wife's 
death,  is  good.  lb.  The  action  is  sustaina- 
ble by  a  man  against  a  woman.  Harrison  v. 
Cage,  Carth.  467 ;  1  Salk.  24  ;  1  Ld.  Raym. 
386;  5  Mod.  511,  S.  C.  But  an  executor 
cannot  sue  fpr  the  breach  of  a  promise  to 
marry  made  to  his  testator,  and  in  whose 
lifetime  it  was  violated,  unless  he  alleges 
and  proves  special  damage  to  the  testator's 
estate.  Chamberlain  v.  Williamson,  2  M. 
&  S.  408 ;  [1  Chitty  PI.  22  ;  Hovey  v.  Page, 
55  Maine,  142  ;  Smith  v.  Sherman,  4  Cush. 
408,  413.]  Nor  can  an  executor  be  sued  for 
non-performance  of  the  testator's  promise 
to  marry  a  person,  not  broken  in  his  life- 
time, lb.  [See  Kelley  v.  Riley,  106  Mass. 
339 ;  Shuler  v.  Millspaps,  71  N.  Car.  297.] 
The  promise  need  not  be  in  writing ;  Phill- 
pot  V.  Wallett,  3  Lev.  65  ;  Harrison  v.  Cage, 
1  Ld.  Raym.  380;  Bui.  N.  P.  180;  [see 
Derby  v.  Phelps,  2  N.  H.  515;  Clark  v. 
Pendleton,  20  Conn.  495 ;  Lawrence  v. 
Cooke,  56  Maine,  187] ;  nor  need  a  writing 
containing  the  promise  be  stamped.  Orford 
<,-.  Cole,  2  Stark.  E.  351. 

(z)  'This  form,  and  form  No.  2,  are  given 
hy  the  C.  L.  P.  Act,  1852,  sch.  B,  Nos.  19, 
20 ;  and  it  is  better  to  adopt  it  when  it  is 
not  clear  that  the  promise  was  to  marry  at  a 
particular  period,  or  upon  a  condition,  &c. ; 
in  which  latter  cases  tlie  declaration  should 
be  framed  accordingly.  In  the  absence  of 
an  express  stipulation  as  to  the  period  with- 
in which  the  marriage  should  take  place, 
the  law  infers  a  promise  to  marry  "  within 


a  reasonable  time  after  request."  Harrison 
V.  Cage,  Carth.  467  ;  1  Ld.  Raym.  386,  S. 
C. ;  Potter  v.  DebDos,  1  Stark.  R.  82  ;  At- 
chinson  v.  Baker,  Peake  Ad.  C.  103.  [In 
such  a  case,  it  is  sufficient  for  a  female  su- 
ing for  a  breach  to  allege  her  readiness  to 
marry  the  defendant ;  that  a  reasonable 
time  had  elapsed ;  the  defendant's  failure 
to  marry  her,  and  his  continued  neglect 
and  refusal  to  do  so.  Clements  v.  Moore, 
1 1  Ala.  35.]  If  the  defendant  has  married 
another,  a  request  to  marry  plaintiff  is  not 
necessary ;  see  forms  2,  3  ;  Caines  v.  Smitb, 
15  M.  &W.  189;  Short  ;;.  Stone,  8  Q.  B. 
358;  [see  Clements  v.  Moore,  11  Ala.  35; 
Greenup  v.  Stoker,  3  Gil.^202  ;  Blattmacher 
V.  Saal,  29  Barb.  22 ;]  and  notice  that  de- 
fendant does  not  intend  to  perform  his 
promise  has  been  held  a  sufficient  breach. 
Gough  V.  Farr,  2  C.  &  P.  631.  [As  to  the 
effect  of  a  positive  refusal  to  perform  a  con- 
tract to  marry,  although  the  time  specified 
in  the  performance  has  not  arrived,  see 
Burtis  V.  Thompson,  42  N.  Y.  246;  Hol- 
loway  V.  Griffith,  32  Iowa,  409  ;  Frost  v. 
Knight,  L.  R.  5  Ex.  322.]  In  a  case  where 
only  one  promise  was  proved,  viz.  to  marry 
after  the  death  of  defendant's  father,  and 
the  declaration  charged  only  a  general  prom- 
ise, Lord  Kenyon  held  there  was  a  fatal 
variance.  Atchinson  v.  Baker,  ubi  sup.  But 
where  the  defendant  stated  to  the  plaintiffs 
father  that  "he  had  pledged  himself  to 
marry  his  daughter  in  six  months  or  a 
month  after  Christmas,"  Lord  EUenborough 
left  it  to  the  jury,  "  whether  they  would  not 
presume,  from  the  circumstances,  a  general 
promise  to  marry  (which  the  law  would  con- 
sider as  a  promise  to  marry  within  a  reason- 
able time),  and  whether  the  declarations  of 
the  defendant  had  any  other  effect  than  to 
render  that  definite  and  certain  which  before 
was  uncertain."  Potter  v.  Deboos,  1  Stark. 
E.  82.  And  in  Phillips  v.  Crutchley,  3  C. 
&  P.  1 78,  it  was  held  that  the  jury  might, 
from  circumstances,  infer  and  find  a  promise 
so  as  to  support  a  verdict  on  the  above  gen- 
eral form  of  count,  though  the  proof  was 
that  defendant  said  he  would  marry  the 
plaintiff  "  in  July."  If  the  promise  be  con- 
ditional to  marry  the  plaintiff  within  a  con- 
venient time  after  the  death  of  the  defend- 
ant's father,  it  should  be  so  declared  upon. 
See  Cole  i:  Cottingham,  8  C.  &  P.  75 ;  Har- 
rison V.  Cage,  Carth.  467,  1  Ld.  Raym.  386 ; 
Seymour  v.  Gartside,  2  D.  &  R.  55 ;  [Clark 
V.  Pendleton,  20  Conn.  495.]  Any  variance, 
however,  may  now  be  amended  at  the  trial. 
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been  ready  and  willing  (a)  to  marry  the  defendant ;  yet  the  defendant  has 
neglected  and  refused  to  marry  the  plaintiff,  (b) 

[la.  Form  prescribed  hy  the  Massachusetts  Practice  Act. 

And  the  plaintiff  says  that  she  and  the  defendant  mutually  promised  to 
marry  each  other ;  and  she  has  always  been  ready  to  marry  the  defendant,  but 
the  defendant  refuses  to  perform  his  promise.] 

2.  For  Breach  of  a  Promise  to  marry  on  a  Particular  Bay. 

For  that  the  plaintiff  and  defendant  agreed  to  marry  one  another  on  a  day 
now  elapsed,  and  the  plaintiff  was  ready  and  willing  to  marry  the  defendant 
on  that  day ;  yet  the  defendant  neglected  and  refused  to  marry  the  plaintiff. 

3.  For  a  Breach  of  Promise  of  Marriage,  where  the  Defendant  has 
married  Another  Person,  (c) 
Proceed  as  in  Form  1  to  the  asterish.']    And  although  the  plaintiff  was  ready 


(o)  [This  is  a  material  averment  and  tlie 
burden  is  on  the  plIintifE  to  establish  it.  Hook 
V.  George,  108  Mass.  324.]  It  implies  ability 
to  marry ;  Wallis  v.  "Warren,  4  Ex.  361 ; 
Spotswood  w.  Barrow,  1  Ex.  804 ;  but  it  is 
no  defence  that  the  plaintiff  at  the  time  of 
the  defendant's  promise,  was  engaged  by  her 
promise  to  be  married  to  another  person,  of 
which  fact  defendant  was  ignorant ;  Beachey 
V.  Brown,  EI.,  Bl.  &  El.  796;  nor  is  it  any 
defence  that  defendant  after  his  promise  be- 
came afflicted  with  disease  and  incapable  of 
marriage  without  danger  to  his  life ;  Hall  v, 
Wright,  El.,  Bl.  &  El.  746  ;  nor  is  prior  lu- 
nacy a  defence.  Baker  v.  Cartwright,  30  L. 
J.  C.  P.  364.  If  the  parties  be  related  within 
the  Levitical  degrees,  their  promises  are  void, 
and  no  action  will  lie  for  the  breach  of  prom- 
ise. Harrison  v.  Cage,  1  Ld.  Rayra.  386. 
As  to  the  defence  generally,  see  post,  Pleas. 

(6)  The  damages  should  not  be  laid  at  a 
ridiculously  large  amount.  The  court  will 
not  interfere  with  the  discretion  of  the  jury 
as  to  the  amount  given  by  their  verdict,  un- 
less there  has  been  obvious  error  or  miscon- 
ception on  their  part,  or  it  is  made  apparent 
that  they  have  been  actuated  by  undue  mo- 
tives. Smith  V.  Woodfine,  1  C.  B.  N.  S.  660. 
[Although  this  action  is  assumpsit  in  form, 
it  has  always,  as  to  the  measure  of  damages, 
been  classed  with  actions  of  tort.  Thorn  v. 
Knapp,  42  N.  Y.  474 ;  Wells  v.  Padgett,  8 
Barb.  323  ;  Johnson  v.  Jenkins,  24  N.  Y. 
252;  Hunt  u.  Burnet,  19  John.  173;  Bunns 
V,  Buck,  1  Lansing,  268.]  The  jury  may 
give  damages  for  injury  to  the  plaintiff's 
feelings,  as  also  for  the  loss  of  an  advanta- 
geous settlement  and  establishment  in  life, 
though  not  laid  as  special  damage.  Atchin- 
son  V.  Baker,  Pcake's  Ad.  C.  1 24  ;  [Harrison 
V.  Swift,  13  Allen,  144;  Kelley  v.  Riley,  106 
Mass.  339 ;  Lawrence  v.  Cooke,  56  Maine, 
187  ;  Sherman  v.  Rawson,  102  Mass.  395, 
399,  400,  and  cases;  Grant  v.  Wiley,  101 
Mass.  336 ;  Thorn  v.  Knapp,  42  N.  Y.  474; 
Smith   V.    Woodfine,  1    C.  B.   N.    S.   660  ; 


Berry  v.  Da  Costa,  1  L.  R.  C.  P.  331 ; 
Greenleaf  v.  McColley,  14  N.  H.  303  ;  Frost 
V.  Knight,  L.  R.  5  Ex.  322 ;  Southard  v. 
Rexford,  6  Cowen,  254.  The  fact  of  plain- 
tifE's  seduction  by  the  defendant,  if  it  exists, 
may  be  taken  into  consideration  by  the  jury 
on  the  question  of  damages.  Sherman  v. 
Rawson,  102  Mass.  395;  Kelley  v.  Riley, 
106  Mass.  339  ;  Paul  v.  Erazier,  3  Mass.  73  : 
Coil  V.  Wallace,  24  N.  J.  (Law)  291  ;  Mat- 
thews V.  Cribbett,  11  Ohio  St.  330;  Good- 
all  V.  Thurman,  1  Head,  209 ;  Matteson  v. 
Curtis,  1 1  Wise.  424 ;  Wells  v.  Padgett,  8 
Barb.  323 ;  Kniffen  v.  McConnell,  30  N.  Y. 
285  ;  Tubbs  v.  Van  Kleek,  12  III.  446 ;  but 
see  Weaver  v.  Bachert,  2  Penn.  St.  80 ; 
Baldy  u.  Stratton,  11  Penn.  St.  316.  The 
length  of  time  during  which  the  engagement 
of  marriage  subsisted  is  an  element  tor  the 
consideration  of  the  jury.  Grant  v.  Willey, 
101  Mass.'356.]  And  the  defendant's  affluent 
circumstances  may  be  given  in  evidence  in 
aggravation.  Per  cur.  Hamlin  v.  The  Great 
Northern  Ry.  Co.  1  H.  &  N.  408  ;  [>y  gen- 
eral evidence.  Kniffen  v.  McConnell,  30 
N.  Y.  285  ;  Lawrence  v.  Cooke,  56  Maine, 
187.  As  to  the  evidence  admissible  in  miti- 
gation of  damages,  see  Button  v.  McCau- 
iey,  5  Abb.  Pr.  N.  S.  29 ;  Palmer  v.  An- 
drews, 7  Wend.  142  ;  Thorn  v.  Knapp,  42 
N.  Y.  474  ;  Johnson  v.  Jenkins,  24  N.  Y. 
252 ;  Kniffen  v.  McConnell,  30  N.  Y.  285.1 
(c)  Where  the  defendant  has  married 
another,  it  is  not  necessary  to  allege  or  prove 
a  request  to  marry  the  plaintiff.  Short  v. 
Stone,  8  Q.  B.  358 ;  Caines  v.  Smith,  16  M. 
&  W.  189 ;  Lovelock  v.  Franklyn,  8  Q.  B. 
371 ;  [2  Chitty  Contr.  (11th  Am.  ed.)  792, 
and  note  (;').]  The  discharging  a  defendant 
from  his  promise  to  many,  is  a  sufficient 
consideration  for  a  promise  to  pay  a  sum  of 
money,  and  it  is  sufficient  in  declaring  to 
aver  generally  that  the  plaintiff  did  dis- 
charge the  defendant  without  showing  how. 
Baker  v.  Smith  ;  cited  in  Aglionby  v.  Tow- 
erson.  Sir  T.  Baym.  400. 
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and  willing  to  marry  the  defendant  until  he  broke  his  contract  as  hereinafter 
mentioned,  yet  the  defendant,  after  the  said  agreement,  married  another  person. 
[Like  •counts.     Caines  v.  Smith,  15  M.  &  W.  189  ;  Short  v.  Stone,  8  Q.  B. 
358. 

4.  For   Breach  of  a  Promise   to  marry,  subject  to   the  Consent  of 

Another  Person. 

That  the  plaintiff  and  defendant  agreed  to  marry  one  another  upon  condi- 
tion that  G.  H.  would  consent  to  the  said  marriage ;  and  the  said  G.  H. 
consented  to  the  said  marriage,  whereof  the  defendant  had  notice,  and  a  rea- 
sonable time  for  such  marriage  afterwards  elapsed,  and  the  plaintiff  has  always 
been  ready  and  willing  to  marry  the  defendant ;  yet  the  defendant  has  neg- 
lected and  refused  to  marry  the  plaintiff.] 

5.  On  a  Contract  to  pat/  Money  to  the  Plaintiff  in  Consideration  of  his 

marrying  a  Certain  Person,  (c?) 

For  that  in  consideration  that  the  plaintiff,  at  defendant's  request,  would 

marry  A.  B.  [on  or  before  the day  of ,  a.  d. ],  the  defendant 

promised  the  plaintiff  to  pay  him  £ within (e)  after  his  marriage. 

And  the  plaintiff  says  that  he  did  ["  before  "  or  "  on  "  the  said day  of 

,  A.  D. ]  marry  the  said  A.  B.,  of  which  defendant  had  notice,  and 

that  the  period  for  payment  of  the  said  sum  of  £ has  elapsed ;  yet  the 

defendant  has  not  paid  the  same. 

[^A  Eke  count,  setting  out  the  promise  verbatim.  Shadwell  v.  Shadwell,  6  C.  B. 
N.  S.  679 ;  9  lb.  159.] 


MASTER  AND   SERVANT. 
1.  Indebitatus  Count  for  Wages  as  a  Cleth  or  Servant.  (/) 

For  the  wages  (or  salary)  of  the  plaintiff  payable  by  the  defendant  to  the 
plaintiff,  for  work  and  services  by  him  done  and  rendered  as  the  hired  ["  ser- 

[d)  By  the  4th  section  of  the  statute  of  If  a  man  promises  another  that  if  he  will 
frauds,  29  Car.  2,  c.  3,  no  action  shall  be  marry  his  daughter  he  will  give  him  as 
brought  "  to  charge  any  person  upon  any  much  as  he  should  give  to  any  of  his  other 
agreement  made  upou  consideration  of  mar-  daughters,  and  dies,  leaving  one  of  the  latter 
riage."  unless  the  agreement,  or  some  mem-  a  sum  of  money,  his  executor  or  adminis- 
orandum  or  note  thereof,  shall  be  in  writing,  trator  may  be  sued  on  his  promise.  2  Leon, 
and   signed   by  the  person   to   be   charged  3 ;  Cro.  Eliz.  59. 

therewith,  or  tiome  other  person  thereunto  (/)  See  a  special  count  for  non-payment 

by  him  lawfully  authorized.    As  to  what  is  of  wages.   Cuckson  v.  Stones,  1  El.  &  Bl.  240. 

a  sufBcient  writing  to  satisfy  the  statute,  see  Under   the   above   indebitatus  count,  wages 

2    Vent.  361  ;  2  Vern.  600 ;  Barkworth   v.  earned  and  due  may  be  recovered.     Where 

Young,  26  L.  J.  Ch.  153;  Warden  v.  Jones,  the  servant  has  been  wrongfully  dismissed 

2  De  G.  &  J.  76  ;  Sliadwell  ".  Shadwell,  9  C.  during  the  currency  of  th«v  period  for  which 

B.  N.  S.  154.    See  a  form  of  declaration  and  the  wages  are  payable,  one  of  the  special 

notes,  2   Chit.   PI.   7th  ed.   188;  and  see  1  counts  following  must  be  adopted.    And  see 

Roll.  Abr.  6  M.  PI.   1;  Cro.   Car,  194.     If  note  (i),  pos<,  209  ;  [Wallis  u.  Warren,  4  Ex. 

the  defendant's  contract  be  under  seal,  the  361;  2  Chitty  Contr.  (11th  Am.  ed.)  855; 

covenant  should  be  declared  on  thus  ;  "  For  Harris  v.  Separks,  71  N.  Car.  372.]     Where 

that  the  defendant  by  deed  covenanted  with  a  servant  improperly  leaves  his  master's  em- 

the  plaintiff  to  pay  him  £ ,  &c."  follow-  ploy  ;  Huttman  v.  Boulnois,  2  C.  &  P.  510  ; 

ing  the  terms  of  the  covenant.  [2  Chitty  Contr.   (11th   Am.   ed.)  844,  and 

(e)  This  may  be  varied  to  meet  the  terms  note  (rf"),  845-847,  and  note  ((/*)] ;  or  is  justi- 
of  the  particular  contract,  as  to  pay  on  the  fiably  dismissed  during  the  currency  of  the 
day  of  marriage  or  to  pay  a  sum  annually,  period  for  which  the  wages  are  payable,  this 
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vant "  or  "  clerk  "]  of  the  defendant,  at  his  request,  and  for  [account  stated,  S^c. 
as  ante,  33,  Form  1]. 

2.  By  a  Servant  against  Ms  Master,  for  discharging  him  before  the 
end  of  his  Term  of  Service.  (^) 

For  that  in  consideration  that  the  plaintiff  would  enter  into  the  employ  of 
the  defendant  in  the  capacity  (A)  of  ["  a  reporter  of  the  proceedings  of  the 
court  of  queen's  bench,  and  also  of  proceedings  in  the  house  of  commons,  and 
would  furnish  reports  of  such  proceedings  to  the  defendant,  his  servants  or 
agents,  for  the  purpose  of  publication  in  a  public  newspaper  of  the  defendant," 
as  the  case  may  6e]  for  one  year,  (%)  at  a  salary,  the  defendant  promised  to 


is  a  forfeiture  of  the  accruing  wages,  and  he 
cannot  recover  any  of  his  salary  from  the 
last  pay-day  to  the  time  of  his  leaving  or 
dismissal.  Ridgway  v.  Huugerford  Market 
Company,  3  Ad.  &  E.  171  ;  Lilley  v.  Elwin, 

11  Q.  B.  742;  Atkin  v.  Acton,  4  C.  &  P. 
208;  Taylor  v.  Laird,  1  H.  &  N.  266;  [2 
Chitty  Contr.  (11th  Am.  ed.)  848  ;  Beach  v. 
MuUin,  .5  Troom,  343.  But  a  different  rule 
has  been  adopted  in  Maine  and  several 
others  of  the  American  states,  and  the  ser- 
vant has  been  allowed  to  recover  even  after 
dismissal  for  good  cause,  at  least  so  far  as 
his  service.s  have  been  beneficial  to  his  em- 
ployer. Lawrence  v.  Gullifer,  38  Maine, 
532 ;  Jones  v.  Jones,  2  Swan,  605 ;  Eakin  v. 
Harrison,  4  McCord,  249  ;  Byrd  v.  Boyd,  4 
McCord,  246.  See  Clark  v.  Manchester,  51 
N.  H.  594]  As  to  the  form  of  particulars  of 
demand,  see  Harris  v.  Montgomery,  11  C. 
B.  393.  An  officer  appointed  by  commis- 
sioners under  a  local  paving  act,  at  a  salary 
to  be  paid  out  of  the  rales,  Bogg  v.  Pearse, 
10  C.  B.  534,  or  an  officer  of  a  municipal 
corporation,  Addison  v.  Mayor  of  Preston, 

12  C.  B.  108,  cannot  sue  the  corporate  body 
for  wages  ;  the  remedy  is  by  mandamus.  lb. ; 
and  see  Ward  o.  Lowndes,  28  L.  J.  Q.  B. 
265.  As  to  the  case  of  a  person  contracting 
to  do  work  on  the  credit  of  a  particularyanif, 
see  Landman  v.  Entwisle,  7  Ex.  638;  Hig- 
gins  V.  Hopkins,  3  Ex.  163. 

{g)  See  a  similar  form,  Dnnn  v.  Murray, 
9  B.  &  0.  680  ;  Williams  v.  Byrne,  7  Ad.  & 
E.  177;  Gould  v.  Webb,  4  El.  &  Bl.  933; 
Brown  v.  Symons,  8  C.  B.  N.  S.  208;  29  L. 
J.  C.  P.  251  ;  Wilkinson  v.  Gaston,  9  Q.  B. 
137  ;  Spotswood  v.  Barrow,  1  Ex.  804;  and 
see  in  general,  [2  Chitty  Contr.  ( 1 1  th  Am. 
ed.)  844  et  seq\  Burn's  J.  tit.  "  Servants." 
The  declarations  should  in  general  be  spe- 
cial, as  above,  for^  dismissing  a  servant,  &c. 
before  the  expiration  of  the  stipulated  period. 
See  Hulle  w.  Heightman,  2  East,  145. 
Where  the  salary  is  payable  quarterly,  or  at 
some  other  stated  period,  and  the  dismissal 
occurs  during  the  currency  of  such  period, 
30  that  the  plaintiff,  though  he  has  served 
during  part  of  the  period,  has  been  preoented 
from  earning  the  wages,  no  part  of  such  quar- 
ter's salary  can  be  recovered  on  the  common 
indebitatus  count;  Smith  v.  Hayward,  7  Ad. 
&  Vi.  544  ;  Ridgway  v,  Hungerford  Market 
Company,  3  Ad.  &  E.  171  ;  Fewings  v.  Tis- 


dal,  1  Ex.  295;  Lilley  k.  Elwin,  11  Q.  B. 
742 ;  even  though  the  action  he  brought  after 
the  expiration  of  the  quarter.  Goodman  v. 
Pocock,  15  Q.  B.  576,  581  ;  Emmens  v.  El- 
derton,  13  C.  B.  495,  507.  [See  Derby  t-. 
Johnson,  21  Vt.  17 ;  Hall  v.  Rnpley,  10 
Barr,  312;  Clark  v.  Marsiglia,  1  Denio, 
317;  Moulton  v.  Trask,  9  Met.  577;  Web- 
ster V.  Enfield,  5  Gilman,  298 ;  Sloan  v.  Hay- 
den,  HO  Mass.  141;  Partington  «.  Wamsutta 
Mills,  110  Mass.  467.]  Aliter,  when  the 
dismissal  takes  place  by  mutual  consent ; 
Thomas  v.  Williams,  1  Ad.  &  E.  685 ;  Lam- 
burn  V.  Cruden,  2  Scott  N.  R.  533 ;  2  M.  &  G. 
253  ;  and  see  Turner  v.  Robinson,  6  C.  &  P. 
16  ;  5  B.  &  Ad.  789  ;  Lacy  v.  Osbaldiston, 
8  B.  &  Ad.  87,  note  ;  in  which  case  a  new 
agreement  to  pay  pro  raid  may  be  inferred, 
lb. ;  and  see  Robms  v.  Power,  4  C.  B.  N.  S. 
778;  [Cranmer  v.  Graham,  1  Blackf.  407; 
Rogers  v.  Steele,  24  Vt.  513.]  On  the  other 
hand,  wages  actually  due  before  the  dismis- 
sal cannot  be  recovered  under  this  count. 
Hartley  v.  Harman,  11  Ad.  &  E.  798.  [But 
where  the  employer  has  broken  and  deter- 
mined the  contract  on  his  part,  the  party 
employed  may  treat  it  as  determined,  and 
may  recover  on  the  common  counts  the 
value  of  his  services  previously  earned.  See 
Canada  v.  Canada,  6  Cush.  15  ;  Cranmer  v. 
Graham,  1  Blackf.  407;  2  GreenL.Ev.  § 
104.]  As  to  the  various  remedies  and  the 
times  at  which  they  may  be  enforced,  see 
notes  to  Cutter  v.  Powell,  2  S.  L.  Ca.  1. 

(h )  The  capacity  is  material  here ;  not  so 
the  amount  of  the  salary.  Cooper  v.  Blick, 
2  Q.  B.  915. 

(i)  The  time  during  which  the  service  was 
to  continue  is  a  material  averment.  Beck- 
ham if.  Knight,  1  M.  &  G.  738.  It  would  be 
a  variance  to  describe  the  contract  as  an  ab- 
solute hiring  for  a  year,  if  there  was  any 
stipulation  or  any  usage  of  trade  for  deter- 
mining the  hiring  at  any  earlier  period,  or 
by  any  particular  notice.  lb. ;  Parker  v. 
Ibbetson,  4  C.  B.  N.  S.  346 ;  Metzner  v.  Bol- 
ton, 9  Ex.  518  ;  Baxter  v.  Nurse,  6  M.  &  G. 
935 ;  Lilley  v.  Elwin,  11  Q.  B.  742.  A  gen- 
eral hiring  is  usually  a  hiring  for  a  year, 
Beeston  v.  Collier,  4  Bing.  311,  but  there  is 
no  inflexible  rule  on  the  subject,  as  every 
case  depends  on  its  own  peculiar  circum- 
stances, and  is  for  the  jurv  to  determine ; 
Fairman  v.  Gakford,  5  H.  &"  N.  535  ;  29  L. 
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retain  him  in  such  employment  on  the  terms  aforesaid  during  the  said  year, 
and  the  plaintiiF  entered  into  such  employ  and  continued  therein  until  he  was 
dismissed  as  heieinafter  mentioned.  And  although  the  plaintiff  was  always 
ready  and  willing  (k)  to  continue  in  the  employ  of  the  defendant  on  the  terms 
aforesaid  ["  and  to  furnish  such  reports  as  aforesaid  for  the  purpose  aforesaid, 
for  the  remainder  of  the  said  year,"]  and  has  performed  all  conditions  \_S^c.  as 
ante,  39]  ;  yet  the  defendant,  before  the  expiration  of  the  said  year,  wrong- 
fully discharged  (I)  him,  whereby  the  plaintiif  lost  the  wages,  profits,  and 
advantages  which  he  would  have  derived  from  being  continued  in  the  said 
employ,  and  has  been  out  of  employ  for  a  long  time.  (»j)]  Add  an  indebitatus 
count,  ante.  Form  1,  if  any  wages  are  actually  due,  as  they  could  not  be  recov- 
ered on  this  count.    Hartley  v.  Harman,  11  Ad.  &  E.  798.] 


J.  Ex.  459,  except  in  the  case  of  menial  ser- 
vants; Tawcett  v.  Cash,  5  B.  &  Ad.  907; 
post,  211,  note  (r),  and  gardeners  ;  Nowlan  v. 
Ablett,  2  Cr.,  M.  &  R,  58  ;  Johnson  v.  Blen- 
kinsop,  5  Jur.  870;  and  it  seems  a  general 
hiring  of  husbandry  servants  is  a  yearly  hir- 
ing. Lilley  v.  Elwin,  U  Q.  B.  732.  Clerks 
are  not  menials;  Hnttmann  v.  Boulnois,  2 
(;.  &  P.  510;  Beeston  v.  Collyer,  4  Bing. 
309  ;  nor  foremen,  and  if  engaged  at  wages 
"  per  annum,"  a  yearly  hiring  wonld  be  im- 
plied ;  there  being  no  cn.stom  or  usage  in  the 
particular  trade  to  the  contrary ;  lb. ;  if 
there  be  any  custom  or  usage,  it  will  be 
taken  to  form  part  of  the  contract,  if  not 
inconsistent  with  it.  Metzner  v.  Bolton,  9 
Ex.  518;  Parker  v.  Ibbetson,  4  C.  B.  N. 
346  ;  Turner  i'.  Robinson,  5  B.  &  Ad.  789. 
But  a  general  hiring  may  be  explained  by 
evidence  to  the  effect  that  the  services  were 
to  be  paid  for  at  their  worth ;  Bayley  v. 
Pjmmell,  1  M.  &  W.  507 ;  Hensman  v. 
Schram,  10  M.  &  W.  553 ;  Foord  v.  Morley, 
1  P.  &  F.  496 ;  or  that  the  remuneration 
was  to  be  left  to  the  option  of  the  employer, 
in  which  case  the  servant  would  have  no 
riglit  of  action  for  wages ;  Roberts  v.  Smith, 
4  H.  &  N.  315  ;  and  indeed  in  all  cases  it  is 
a  question  oi  fact  for  the  jury  whether  or  not 
the  hiring  was  for  a  year.  Baxter  v.  Nurse, 
6  M.  &  G.  935  ;  Down  v.  Pinto,  9  Ex.  327. 
Where  a  contract  of  hiring  was  to  be  bind- 
ing for  twelve  months  certain  from  the  date, 
and  to  continue  from  time  to  time  until 
three  months'  notice  in  writing  be  given  by 
either  party  to  determine  the  same,  it  was 
held  that  it  might  be  determined  by  notice 
expiring  at  the  end  of  the  first  year.  Brown 
V.  Symons,  8  C.  B.  N.  S.  208  ;  29  L.  J.  C. 
P.  251. 

(k)  This  implies  ability  to  continue,  as 
that  plaintiff  has  not  entered  into  the  ser- 
vice of  another  person,  Spotswood  >•.  Bar- 
row, 1  Ex.  804,  or  is  not  in  such  a  state  of 
health'  as  to  be  permanetitli/  incapacitated 
from  performing  the  duties  of  his  service ; 
and  that  the  plaintiffhad  ability  in  point  of 
skill  to  perform  the  duties  undertaken.  Har- 
mer  v.  Cornelius,  5  C.  B.  N.  S.  236.  It  is 
not  necessary  to  aver  that  plaintiff  offered  to 
VOL.  II.  14 


continue.  Wallis  o.  Wassen,  4  Ex.  361. 
As  to  what  justifies  dismissal,  see  post,  Pleas, 
"  Master  and  Servant."  [If  a  party  is  pre- 
vented, by  sickness  or  other  similar  inability 
occasioned  by  a  visitation  of  Providence, 
from  laboring  during  the  stipulated  period, 
he  may  recover,  upon  a  quantum  meruit,  for 
the  sen-ices  actually  performed,  as  far  as 
they  have  been  beneficial  to  the  employer. 
Fenton  v.  Clark,  11  Vt.  557  ;  Patrick  v.  Put- 
nam, 27  Vt.  759;  Hubbard  v.  Belden,  27 
Vt.  645;  Ryan  u.  Dayton,  25  Conn.  188; 
Lakeman  ;;.  i?ollard,  43  Maine,  463 ;  Dickey 
V.  Linscott,  20  Maine,  453 ;  Fuller  r.  Urowii, 
11  Met.  440 ;  Fahv  v.  North,  19  Barb.  341  ; 
Wolfe  V.  Howes,  24  Barb.  174;  Mc.VIulicn 
V.  Kelso,  4  Texas,  235 ;  Seaver  v.  Morse,  20 
Vt.  620  ;  Nichols  v.  Coolahan,  10  Met.  449  ; 
Hunter  c.  Waldron,  7  Ala.  753  ;  Thomas  v. 
Woodruff,  2  Speers,  148.  Effect  of  offer  to 
return  after  recovery  from  sickness.  Kyanw. 
Dayton,  25  Conn.  188.] 

{I)  If  an  employing  firm  dissolves  part- 
nership, qucere  if  this,  per  se,  is  a  breach  of 
the  contract  to  employ.  A  discharge  by  a 
remaining  partner  would  be.  Hobson  v. 
Cowley,  27  L.  J.  Ex.  205.  As  to  the  effect 
of  the  death  of  one  partner,  see  Tasker  v. 
Shepherd,  6  H.  &  N.  575.  See  post,  211, 
note  (s). 

(m)  The  plaintiff  is  entitled  as  damages  to 
his  salary  up  to  the  time  when  his  service 
could  have  been  legally  determined,  and  the 
jury  should  also  take  into  consideration  the 
wages  for  the  broken  period  up  to  the  dis- 
missal. Goodman  «.  Pocock,  15  Q.  B.  576; 
Emmcns  i'.  Elderton,  13  C.  B.  495  ;  [Moody  v. 
Leverich,  4  Daly  (N.  Y.),  401 .]  We  have  seen 
he  cannot  recover  such  salary  on  the  common 
count,  ante,  208,  note  (9).  He  is  also  entitled 
to  compensation  for  the  loss  of  board,  lodging, 
commi-sion,  &c.  to  which  he  would  have  been 
entitled  Avhilst  in  defendant's  service,  and 
compensation  for  being  out  of  employment. 
But  the  plaintiff  ought  not  to  enhance  the 
damage-^  by  remaining  out  of  employ ;  and  if 
he  has  obtained  employment  as  eligible  as  de- 
fendant's, a  small  amount  of  damage  will  in- 
demnify him.  Emmens  v.  Elderton,  tibi  sup. ; 
[2  Chitty,  Contv.  (11th  Am.  ed.)  855.  856.] 
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3.  By  a  Servant  against  his  Master  for  Breach  of  a  Special  Agree- 
ment as  to  the  Terms  of  Service,  (n) 
For  that  by  agreement  between  tlie  plaintiff  and  defendant,  the  plaintiff  en- 
tered into  the  service  of  the  defendant  as  foreman  and  manager  of  the  defend- 
ant's business  of ,  at  a  yearly  salary,  payable  quarterly  [monthly  or  weekly, 

according  to  the  agreenient'\,  upon  the  terms  that  such  service  should  continue 

for years,  determinable  by  • — —  months'  notice  (in  writing)  to  be  given 

by  either  party  to  the  other,  expiring  at  the  end  of  any  current  quarter  [or  at 
the  end  of  any  year  of  the  said  term],  and  that  the  defendant  should  find  and 
provide  for  the  plaintiff  during  the  continuance  of  such  service,  rooms  and 
apartments  in  the  [house  or]  factory  of  the  defendant,  for  the  use  and  occupa- 
tion of  the  plaintiff  and  his  family,  with  firing,  gas-light,  &c.  for  their  use 
[according  to  the  special  terms  agreed  upon'].  And  although  the  plaintiff  was 
always  ready  and  willing  to  continue  in  the  said  service  on  the  terms  aforesaid, 
of  which  defendant  had  notice,  and  although  the  plaintiff  has  performed  all 
conditions  [^c.  as  ante,   39]  ;  yet  the  defendant,  before  the  expiration  of  the 

said  term  of years,  wrongfully  dismissed  the  plaintiff  from  his  service 

without  giving  any  such  notice  as  aforesaid,  and  refused  to  allow  him  to  con- 
tinue therein,  (o)  whereby  [S;c.  as  in  Form  2]. 

4.  By  a  Menial  or  Domestic  Servant  entitled  to  a  Month's  Warning  or 
a  Month's  Wages  against  a  Master  for  a  wrongful  Dismissal,  (p) 

For  that  in  consideration  that  the  plaintiff  would  enter  into  the  service  of 
the  defendant  in  the  capacity  of  a  menial  and  domestic  servant  [to  wit,  a  cook] 
at  wages  at  the  rate  of  £ per  year,  such  employment  and  service  to  con- 
tinue until  either  of  the  said  parties  should  determine  the  same  by  giving  to 
the  other  of  them  one  calendar  month's  notice  of  his  intention  so  to  do,  or  in 
case  of  the  defendant's  dismissing  the  plaintiff  from  such  service  without  such 
notice,  then  that  the  defendant  should  pay  the  plaintiff  his  [or  her]  wages  at 
the  rate  aforesaid  for  one  calendar  month,  (q)  the   defendant  promised   the 

(n)  This  form  may  be  readily  adapted  to  hirings  be  for  more  than  a  year,  the  con- 
any  case  in  which  special  terms  have  been  tract  must  be  in  writing  under  tlie  statute  of 
agreed  upon  between  the  plaintiff  and  de-  frauds,  29  Car.  2,  c.  3,  8.  4.  (Jirand  v. 
fendant ;  see  forms,  Harmer  u.  Cornelius,  5  C.  Richmond,  2  C.  B.  835.  But  any  written 
B.  N.  S.  236  ;  Cuckson  v.  Stones,  1  El.  &  Bl.  contract  for  the  hiring  of  a  menial  sei'vant  is 
248  ;  Brown  v.  Symons,  8  C.  B.  N.  S.  208.  exempt  from  stamp.     55  Geo.  3,  c.  184.    A 

(o)  If  there  was  not  an  actual  dismissal  head  gardener,  living  in  a  house  within  his 

of  the  plaintiff,  but  the  defendant  failed  to  master's  grounds,  is  a  domestic  servant  with- 

find  him  apartments  or  coals,  &c.  the  breach  in  the  above  rule;  Nowlan  i>.  Ablett,  2  Cr., 

may  be  confined  to  that  part  of  the  case.  M.  &R.  54  ;  Johnson  v.  Blenkiiisop,  ulrisup,  ; 

(p)  Domestic  servants  are  generally  hired  but  a  governess  is  not;  Todd  v.  Kerrick,  8 

at  yearly  wages ;  but  it  is  implied  that  they  Ex.  151,  nor  are  clerks;  Huttman  k.  Boul- 

are  liable  to  be  dismissed  at  a  month's  no-  nois,  2  C.  &  P.  510;  nor  foremen.     Turner 

tice,  or  on  payment  of  a  month's  wages,  v.  Robinson,  5  B.  &  Ad.  789.     The  month's 

Turner  v.  Mason,  14  M.  &  W.  112  ;  Fewings  wages  are  payable  in  the  nature  of  damages 

V.  Tisdal,  1  Ex.  295 ;  Fawcett  v.  Cash,  5  B.  for  the  wrongful  dismissal ;  they  cannot  be 

&  Ad.  904;  Robinson  w.  Hindman,  3  Esp.  recovered  under  form  1,  for  sei-vices  rendered  ; 

235  ;  and  the  contract  should  be  described  Fewings  v.  Tisdal,  1  Ex.  295  ;  but  semble,  an 

as  in  the  above  form.     Williams  v.  Byrne,  7  indebitatus  count  might  be  framed  for  the 

Ad.  &,  E.  177;  see  a  form,  Hartley  v.  Har-  purpose  of  recovering  the  month's  wages; 

man,  11   Ad.   &  E.  798.     'These  terms  are  East  Anglian  Ry.  Co.  «.  Lythgoe,  10  C.  B. 

implied  in  cases  where  there  is  a  written  con-  726  ;  such  wages  may  be  set  off  against  any 

tract  of  hiring  not  inconsistent  with  them,  money  claim  made  by  the  master.     lb. 
Johnson  v.  Blenkiusop,  5  Jnr.  870.     If  the         (q)  See  last  note. 
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plaintiff  to  retain  him  [or  her]  in  his  service  until  such  service  should  be  de- 
termined as  aforesaid ;  and  the  plaintiff  entered  into  the  defendant's  service, 
and  was  ready  and  willing  to  continue  therein,  of  which  the  defendant  had 
notice ;  yet  the  defendant  wrongfully  dismissed  the  plaintiff  from  his  service 
without  such  notice  as  aforesaid,  and  without  paying  the  plaintiff  one  month's 
wages  a*  the  rate  aforesaid.  (/•)  \^Add  Form  1  for  any  arrears  of  wages  due  at 
the  time  of  dismissal,  and  a  count  on  an  account  stated,  as  ante,  Form  2.] 

5.  Against  an  Employer  for  refusing  to  receive  a  Hired  Servant  into 

his  Employ.  («) 

For  that  in  consideration  that  the  plaintiff,  at  the  defendant's  request,  had 

agreed  with  the  defendant  to  enter  into  the  service  of  the  defendant  as , 

and  to  serve  him  in  that  capacity  for  [one  year],  at  wages  at  the  rate  of  £ 

a  year,  payable  [state  the  terms  of  the  hiring  accurately,  as  in  the  preceding 
forms'],  the  defendant  promised  the  plaintiff  to  receive  him  into  the  defend- 
ant's service,  and  retain  him  therein  on  the  terms  aforesaid ;  and  although  the 
plaintiff  was  ready  and  willing  to  enter  into  the  defendant's  service,  of  which 
he  had  notice,  and  has  performed  all  conditions  precedent  [as  ante,  39]  ;  yet 
the  defendant  refused  to  receive  the  plaintiff  into  his  service,  whereby  the 
plaintiff  has  been  for  a  long  time  unemployed. 

6.  By  Master   against  his   Servant  for  leaving  his  Employ  without 

Notice,  or  hefore  the  Expiration  of  his  Term  of  Service. 
'  Messiter  v.  Eose,  13  C.  B.  162;  Less  «;.  Whitcombe,  5  Bing.  34. 

[7.  By  an  Employer   against  his  Servant  for  doing  Work  under  a 

Contract  negligently. 

Holmes  v.  Onion,  2  C.  B.  N.  S.  790.] 


OTHER  FORMS. 

1.  By  an  Editor  of  a  Newspaper. 
Cooper  V.  Blick,  2  Q.  B.  915. 

(t)  It  is  not  unusual  to  aver  as  special  damages.    Hochster  v.  De  la  Tour,  2  El.  & 

damage  the  loss  of  wages  and  advantages  Bl.  678 ;  and  see  The  Danube  &  Black  Sea 

which  would  have  accrued  from  a  continu-  Ry.  Co.  t>.  Zenos,  [11  C.  B.  IS.  S.  152 ;]  31 

ance  in  the  defendant's  service,  and  that  the  L.  J.  C.  P.  284;  [2  Chitty  Contr.  (11th  Am. 

plaintiff  has  remained  unemployed;  but  in  ed.)   1079,   1080,  and  notes.     See  forms  and 

the  case  of  domestic  servants,  the  month's  law,  and  cases  there  cited ;  also,  a  form  for 

wages  in  lieu  of  a  month's  warning  appears  not  allowing  plaintiff  to  complete  a  voyage 

to  be  the  measure  and  extent  of  damages  as  boatswain  on  board  defendant's  ship,  and 

recoverable.     Hartleyu.Harman.il  Ad.  &  for  not  paying  him  his  wages,  2  Chit.  PI.  (7th 

E.  798.  ed.)  239,  240.     See  form,  Leroux  u.  Brown, 

(s)  Where  an  employer,  before  the  time  12  C.  B.  801,  for  not  receiving  plaintiff  into 

for  service  has  arrived,  renounces  the  con-  defendant's  employ  as  clerk  and  agent ;  and 

tract,  and  refuses  to  receive  the  plaintiff  into  a  form  for  not  employing  plaintiff  as  shep- 

his  service,  the  latter  may  at  once  treat  this  herd,  Clarke  v.  AUatt,  4  C.  B.  335  ;  and  see 

as  a  breach  of  contract,  and  sue  thereon  ;  and  Snelling  v.  Lord  HuntingfieM,  1  Cr.,  M.  & 

though  he  has  entered  into  another  engage-  R.  20. 
ment,  that  will  merely  go  in  reduction  of 
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2.  By  a  Reporter  to  a  Newspaper. 

Dunn  V.  Murray,  9  B.  &  C.  780;  Gould  v.  Webb,  4  El.  &  Bl.  933;  WU- 
liams  V.  Byrne,  7  Ad.  &  E.  177. 

3.  By  a  Printer  of  a  Newspaper  against  the  Publisher.' 
Cunningham  v.  Fonblanque,  6  C.  &  P.  44. 

4.  By  an  Editor  of  a  Periodical. 
Baxter  v.  Nurse,  1  C.  &  K.  10 ;  6  M.  &  G.  935 ;  and  see  Holcroft  v.  Bar- 
ber, 1  C.  &  K  4. 

6.  By  a  Secretary. 
Wilkinson  v.  Gaston,  9  Q.  B.  137. 

6.  By  an  Usher  in  a  School. 
Fillieul  V.  Armstrong,  7  Ad.  &  E.  557. 

7.  By  Croverness. 
Todd  V.  Kerrick,  8  Ex.  151. 

8.  By  Actor  against  the  Manager  of  a  Theatre,  and  Plea  of  Mis- 
conduct. 
Lucy  V.  Osbaldiston,  8  C.  &  P.  80 ;  Webster  v.  Emery,  10  Ex.  901. 

9.  By  Actor  against  the  Manager  of  a  Theatre  for  Salary. 

Frazer  v.  Bunn,  8  C.  &  P.  704,  and  by  manager  against  actor  for  not  per- 
forming according  to  agreement.  Batty  v.  Melillo,  10  C.  B.  282. 

10.  By  Scene  Painter. 
Harmer  v.  Cornelius,  5  C.  B.  N.  S.  236. 

11.  By  Accountant. 
Baillie  v.  Kell,  4  Bing.  N.  C.  638. 

12,  By  Commercial  Traveller. 
Metzner  v.  Bolton,  9  Ex.  518.     See  Spotswood  v.  Barrow,  5  Ex.  110; 
Hart  V.  Denny,  1  H.  &  N.  609. 

13.  By  Country  Traveller  to  a  Wine  Merchant  for  refusing  to  allow 

him  to  make  the  stipulated  Journeys. 
Brown  v.  Symonds,  8  C.  B.  N.  S.  208. 

14.  By  Agent  or  Representative  of  Defendant  in  his  Business   of 

Woollen  Manufacturer. 
Parker  v.  Ibbetson,  4  C.  B.  N.  S.  346. 

15.  By  Manager  of  a  Shipping  Business. 
Smith  V.  Thompson,  8  C.  B.  44. 
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16.  By  Manager  of  a  Ootton  Factory,  ^c. 
Cussons  V.  Skinner,  11  M.  &  W.  161;  Hobson  v.  Cowley,  27  L.  J.  Ex.  205. 

17.  By  Foreman  of  Type  Founders. 
Beckham  v.  Knight,  1  M.  &  G.  738. 

18.  By  Foreman  and  Manager  of  Foreign  Smelting  or  other  Manu- 
facturing Works. 

Down  V.  Pinto,  9  Ex.  327  ;  Lomax  v.  Arding,  10  Ex.  734. 

19.  By  Superintendent  of  Coal  Works. 
Hartley  v.  Harman,  11  Ad.  &  E.  798. 

20.  By  Mercantile  Clerk,  and  Plea  that  Plaintiff  set  up  a  Claim  of 

Partnership  with  Defendant. 
Amor  V.  Fearon,  9  Ad.  &  E.  548. 

21.  By  Attorney  against  a  Public  Company  for  Breach  of  an  Agree- 
ment to  employ  him  permanently  at  a  Salary  in  lieu  of  rendering  a 
Bill  of  Costs. 

Emmens  v.  Elderton,  13  C.  B.  495. 

22.  By  Attorney's  Clerk. 
Mercer  v.  Whall,  5  Q.  B.  447. 

23.  By  Courier  engaged  to  travel  Abroad,  and  Pleas. 
Fischer  v.  Aide,  3  M.  &  W.  486  ;  Hochster  v.  De  la  Tour,  2  El.  &  Bl.  678. 

24.  By  Ship's  Carpenter,  for  wrongfully  putting  him  on  Shore,  and 

Plea  that  he  mutinied. 
Renno  v.  Bennett,  3  Q.  B.  768. 

25.  For  refusing  to  take  Plaintiff  into  Defendant's  Service  as  Farm- 

ing Bailiff. 
Snelling  v.  Lord  Huntingfield,  1  Cr.,  M.  &  E.  20. 

26.  For  refusing  to  receive  Plaintiff  into  Defendant's  Service  as  Shep- 

herd. 
Clarke  v.  AUatt,  4  C.  B.  335. 

27.  For  not  employing  Plaintiff  in  a  certain  Trade,  or  using  best 

Endeavors  to  procure  him  Similar  Employment. 
Rust  V.  Nottidge,  1  El.  &  Bl.  99. 

28.  Against  a  Surgeon  who  had  engaged  to  go  on  board  a  Ship  in  that 

Capacity  for  not  performing  his  Engagement,  and  Pleas. 
Richards  v.  Hayward,  2  M.  »&  G.  54. 
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29.  By  a  Journeyman  against  Ms  Master  on  a  Custom  of  the  Trade, 
for  not  paying  his  Expenses  back  from  the  Country  where  his  Mas- 
ter had  sent  him,  and  Plea  of  Misconduct. 

Read  v.  Dnnsman,  9  C.  &  P.  588. 


MEDICAL   ATTENDANCE.     See  "Apothecary,"  ante,  iZ. 


MINES. 

1.  For  the  Use  of  Land  and  Veins  of  Minerals. 

Obs.  —  See  a  form,  Jones  v.  Reynolds,  4  Ad.  &  E.  805;  where  a  person  enters  into 
the  occupation  of  a  mine,  under  an  agreement  to  grant  him  a  lease  thereof, 
he  takes  not  a  mere  license,  but  such  an  hereditament  in  respect  of  which  use 
and  occupation  will  he.    lb. 

2.  For  Non-payment  of  Gtaleage  Rent  of  Coal  Mines. 
See  a  form,  2  Chit.  PL  7th  ed.  400. 


MORTGAGE  DEEDS. 
1.    On  the  Covenant  in  a  Mortgage  Deed,  (f) 
For  that  the  defendant,  by  deed  dated  the day  of ,  a.  d. 


(t)  Formerly  the  remedy  was  by  action  of 
debt  or  covenant  on  the  mortgage  deed ;  by 
debt  where  the  covenant  was  absolute,  Ev- 
ans V.  Jones,  5  M.  &  W.  295,  but  not  where 
it  was  collateral,  as  to  pay  if  A.  or  B.  did 
not  do  so ;  Harrison  v.  Matthews,  10  M.  & 
W.  768;  Addison  v.  Gibson,  10  Q.  B.  Ill ; 
"White  V.  Handcock,  2  C.  B.  830;  though 
the  distinctions  between  the  forms  of  action 
are  abolished,  the  terms  of  the  particular 
covenant  must  be  attended  to  in  framing  the 
declaration.  If  the  money  was  only  paya- 
ble after  demand  in  writing,  it  wiU  of  course 
be  necessary  to  describe  the  covenant  and  to 
aver  such  demand.  See  Trott  v.  Smith,  10 
M.  &  W.  453  ;  12  M.  &  W.  688 ;  and  see 
another  form.  King  v.  Greenhill,  6  M.  &  G. 
59.  "Where  the  covenant  was  to  pay  the 
money  at  a  certain  time  and  place,  it  was 
held  no  material  variance  to  omit  all  men- 
tion of  the  place  in  setting  out  the  covenant. 
Paine  v.  Emery,  4  Dowl.  191.  Declaration 
stated  defendant  covenanted  for  himself,  his 
"  heirs,"  &c. ;  the  covenant  did  not  contain 
the  word  "  heirs ; "  held  not  a  variance.  Ham- 
burgh V.  "Wilke,  1  Chit.  R.  518 ;  4  M.  &  S. 
474,  note.  See  a  form  for  not  paying  the 
premiums  on  a  policy  of  insurance  which  de- 
fendant covenanted  in  the  mortgage  deed  to 
keep  up  as  an  additional  security,  Bennett 
V.  Burton,  12  Ad.  &  E.  657.  See  a  similar 
form,  Brown  v.  Price,  4  C.  B.  N.  S.  598, 


and  also  "Warburg  v.  Tucker,  5  El.  &  Bl.  384 ; 
Wodehouse  v.  Farebrother,  5  El.  &  Bl.  277, 
As  to  the  amount  of  damages  recoverable, 
lb. ;  National  Ins.  Co.  v.  Best,  2  H.  &  N. 
605.  If  a  mortgage  deed  contain  no  cove- 
nant for  the  payment  of  the  principal  or  in- 
terest, an  action  for  money  lent  will  lie  not- 
withstanding. Yates  V.  Aston,  4  Q.  B.  182  ; 
Matthew  v.  Blackmore,  1  H.  &  N.  762,  and 
see  Brown  v.  Price,  uU  sup.,  and  ante,  28.  A 
mortgagee  may  sue  although  he  has  never 
executed  the  deed.  Morgan  v.  Pike,  14  C. 
B.  473  ;  The  Northampton  Gas  Light  Co. 
V.  PameU,  15  C.  B.  690.  But  see  the  dis- 
tinction in  cases  of  demise  by  indenture.  Pit- 
man V.  Woodburn,  3  Ex.  4 ;  Cooch  v.  Good- 
man, 2  Q.  B.  580 ;  see  post,  deed  pleas.  A 
municipal  corporation  may  be  sued  on  a 
covenant  in  a  mortgage  deed  under  their 
common  seal,  though  the  mortgage  may 
have  been  ultra  vires,  and  it  is  no  answer 
that  the  corporation  has  no  property  liable 
to  execution  in  such  action.  Payne  v.  The 
Mayor  of  Brecon,  3  H.  &  N.  572.  By  7 
Geo.  2,  c.  20,  s.  1,  where  no  foreclosure  suit 
is  pending,  if  the  mortgagor  render  the 
principal,  interest,  and  costs  into  court,  it 
shall  be  deemed  a  satisfaction,  and  the  court 
may  compel  the  mortgagee  to  surrender  the 
premises.  See  post,  "  Ejectment ;  "  C.  L.  P. 
Act,  1852,  s.  219. 
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covenanted  with  the  plaintiff  [this  should  correspond  in  substance  with  the 
defendant's  covenant  contained  in  the  deed'\,  that  he  the  defendant  would  pay 

to  the  plaintiff  £ ,  with  interest  at  the  rate  of  [£5]  per  cent,  per  annum, 

upon  the day  of then  next  ensuing,  but  the  defendant  did  not  pay 

the  same.    \_Add  a  count  on  an  account  stated,  which  would  be  proper,  per  Lord 
Denman,  Simmons  v.  Wood,  5  Q.  B.  1 73.]  (m) 

2.  Declaration  on  a  Mortgage  Deed  for  securing  the  He-transfer  of 

Stock. 
Morgan  v.  Pike,  14  C.  B.  473. 


NECESSARIES,  (x) 

For  meat,  drink,  washing,  lodging,  attendance,  and  other  necessaries,  and 
goods  found,  supplied,  and  provided  by  the  plaintiff  for  the  defendant  ["  and 
other  persons,"  if  the  fact']  at  his  request,  and  for  [add  money  paid,  if  appli- 
cable, and  account  stated]. 


« 
PARTNERS. 

Obs.  —  All  cases  of  partnership  depend  on  the  same  principles  as  cases  of  agency. 
[See  1  Lindley  Partn.  (3d  Eng.  ed.)  40  et  seg.  ;  1  Chitty  Contr.  (llth  Am. 
ed.)  328,  344;  Lord  Cranworth  and  Lord  Wensleydale  in  Wheatcroft  v. 
Hickman,  9  C.  B.  N.  S.  47,  92,  99;  Cox  v.  Hickman,  8  H.  L.  Cas.  268; 
Kilshaw  v.  Jukes,  3  B.  &  S.  847;  BuUen  v.  Sharp,  L.  R.  1  C.  P.  86;  East- 
man V.  Clark,  53  N.  H.  276,  in  which  the  cases  are  fully  reviewed.  ]  One 
partner  cannot  sue  his  copartner  at  law  in  any  matter  connected  with  the 
partnership  business  accounts;  [1  Chitty  Contr.  (llth  Am.  ed.)  339  et  neq.  ; 
CoUyer  Partn.  §  264  et  seq. ;  Lawrence  v.  Clark,  9  Dana,  257;  Gridley  v. 
Dole,  4  Comst.  486;  Leidy  u.  Messinger,  71  Penn.  St.  177;  Klase  v.  Bright, 
71  Penn.  St.  186,  192;  Chase  u.  Garvin,  19  Maine,  211;  Chadsey  v.  Har- 
rison, 11  111.  151;  Kennedy  o.  M'Faden,  3  Harr.  &  J.  194;  Causten  r. 
Burke,  2  H.  &  Gill,  295;  Bevans  v.  Sullivan,  4  Gill,  383;  Chandler  o.  Chand- 
ler, 4  Pick.  78;  Johnson  v.  Ames,  6  Pick.  330;  Brinley  v.  Kupfer,  6  Pick. 
179;  Henshaw  v.  Williams,  12  Pick.  59;  2  Lindley  Partn.  (3d  Eng.  ed.) 
919  et  seq.f\  except  in  the  county  court,  when  the  whole  or  part'  of  the  un- 
liquidated balance  of  a  partnership  account  does  not  exceed  £50;  9  &  10 
Vict.  e.  95,  s.  65;  13  &  14  Vict.  c.  61,  s.  1.  But  partners  may  sue  each 
other  on  express  contracts  or  covenants  between  tliem,  as  on  a  covenant  to 
account  ;  Foster  v.  AUanson,  2  T.  R.  482;  Owston  v.  Ogle,  13  East,  538; 
Venning  v.  Leckie,  13  East,  7;  Elgie  v.  Webster,  5  M.  &  W.  518;  Brown  v. 
Tapscott,   6  M.  &  W.  119;    [2  Lindley  Partn.  (3d  Eng.  ed.)  910  et  seq.; 

(u)  A  sum  sufficient  to  cover  principal  remain  in  arrear,  by  half-yearly  payments, 

and   interest.     The  interest  which   has  ac-  the  breacli  may  be  framed  thus :  "  Yet  the 

crued  since  tlie  day  fixed  for  payment  is  in     defendant  did  not  pay  the  said  sum  of  £ 

strictness   claimable   only   as   damages,  ani    and  the  interest  thereon  on  the  said day 

tlie  declaration  should  therefore  conclude  by     of ,  A.  D. ,  and  there  is  now  due  and 

claiming  an  amount  sufficient  to  cover  all    owing  £ of  the  said  principal,  and  £ 

such  interest.  Simmons  v.  Wood,  5  Q.  B.  170.    for  interest  thereon,  to  the  said day  of 

The  jury  can  give  as  the  debt,  only  the  priu-    A.  D. .     If  the  interest  reserved  by 

cipal  and  the  exact  arrears  of  interest  to  the  the  deed  be  XI 0  per  cent.,  and  the  principal 

dav  on  which  defendant  covenanted  to  pay  be  not  paid  at  the  day,  interest   continues 

the  interest.     See  Watkins  v.  Morgan,  6  C.  payable  at  the  same  rate  of  £10  per  cent. 

&  P.  651  ;  3  &  4  W.  4,  c.  42.     If  the  cove-  Morgan  v.  Jones,  8  Ex.  620. 

nant  be  to  pay  the  principal  on  a  day  cer-  (x)  For  board  and  lodging,  see  ante,  87 ; 

tain,  and  in  case  of  non-payment  to  pay  in-  furnished   apartments,  aide,   184;    Chit.  jr. 

terest  on  the  principal,  so  long  as  it  should  Cont.  Index,  "Infant,"  "Husband  and  Wife." 
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Obs.  Leighton  v.  "Wales,  3  M.  &  W.  545 ;  Barker  v.  Allan,  5  H.  &  N.  6 1  ;  Green- 
ham  V.  Gray,  4  Ir.  Com.  Law  Rep.  501;]  or  on  any  other  agreement  or 
transaction,  so  separated  from  the  partnership  affairs  as  not  to  involve  any 
general  account ;  Coffee  v.  Brian,  3  Bing.  54 ;  Jackson  f.  Stopherd,  2  C.  & 
M.  361;  Lomas  «.  Bradshaw,  9  C.  B.  620;  [Gibson  v.  Moore,  6  N.  H.  547  ; 
Sawyer  v.  Proctor,  2  V't.  480;  Lawrence  v.  Clark,  9  Dana,  257;  Gridloy  v. 
Dole,  4  Comst.  486;  Gulick  v.  Gulick,  2  Green,  578;  Clark  v.  Dibble,  16 
Wend.  601  ;  McColl  i'.  Oliver,  1  Stewart,  510 ;]  thus  an  action  lies  for 
money  received  by  one  partner  to  the  separate  use  of  the  other,  but  wrong- 
fully carried  to  the  partnership  account;  Smith  v.  Barrow,  2  T.  E,.  746;  or 
money  which  one  partner  has  been  compelled  to  i)ay  in  satisfaction  of  a 
promissory  note  wrongfully  made  by  his  copartner  in  the  name  of  the  firm, 
and  given  for  his  own  debt ;  Cross  v.  Cheshire,  7  Ex.  43  ;  ante,  28  ;  or  a 
copartner's  share  of  money  paid  by  plaintiff  his  partner,  in  taking  up  a  prom- 
issory note  made  and  negotiated  by  them  for  raising  money  for  the  partner- 
ship ;  Sedgwick  v.  Daniell,  2  H.  &  N.  319  ;  or  money  advanced  by  one 
partner  for  his  copartner,  as  his  share  of  the  capital  of  the  firm.  French  v. 
Styring,  2  C.  B.  N.  S.  357;  ante,  28. 

And  if  upon  winding  up  of  the  business  and  striking  a  final  balance  of  all 
partnership  accounts,  money  be  found  due  from  one  partner  to  another,  it  may 
be  recovered  at  law;  Bovill  i.  Hammond,  6  B.  &  C.  149  ;  Coffee  o.  Brian,  3 
Bing.  54 ;  Foster  u.  AUanson,  2  T.  E.  482 ;  without  any  expresx  promise  to 
pay  the  same.  Wray  v.  Milestone,  5  M.  &  VV.  21 ;  Middleditch  v.  Ellis,  2 
Ex.  623-627;  Sedgwick  .,.  Daniell,  2  H.  &  N.  319,  per  Bramwell  B.;  [1 
Chitty  Contr.  (11th  Am.  ed.)  342,*and  note  (6)  ;  Fanning  c.  Chadwick,  3 
Pick.  423;  Williams  v.  Henshaw,  11  Pick.  82;  S.  C.  12  Pick.  378;  CoUyer 
Partn.  §  281,  in  notes.]  , 

Subscribing  creditors  to  a  deed  of  assignment  are  not  partners  as  to  third  per- 
sons. Hickman  v.  Cox,  [8  H.  L.  Cas.  2(f8;  S.  C.  3  C.  B.  N.  S.  522,]  Dom. 
Proc. 

A  partner  in  a  private  partnership  as  in  a  mining  company  conducted  on  the 
cost-book  principle,  cannot  be  sued  for  calls  due  to  the  partnership,  either  by 
any  other  partner  in  the  firm,  or  by  the  purser,  though,  by  the  rules  of  the 
company,  calls  in  arrear  shall  be  considered  to  be  debts  due  fiom  defaulting 
shareholders  to  the  purser,  one  partner  not  being  liable  to  be  sued  at  law  by 
his  copartner,  and  there  being  no  privity  or  consideration  between  the  de- 
fendant and  purser.     Hybart  v.  Parker,  4  C.  B.  N.  S.  209. 

It  is  no  answer  to, an  action  on  an  agreement  to  enter  into  a  partnership  with  A., 
that  A.  had  been  guilty  of  fraud  and  dishonesty  towards  a  former  partner, 
which  was  unknown  to  the  defendant  at  the  time  of  entering  into  the  agree- 
ment.    Andrewes  v.  Garstin,  [10  C.  B.  N.  S.  444.] 

See,  further,  as  to  the  law  of  partners,  Waugh  o.  Carver,  1  S.  L.  Ca. ;  Smith's 
Merc&,ntile  Law,  tit.  Partners  ;  Story's  Equity  Jurisprudence  ;  Seton  on 
Decrees,  su6  voce.;  Lindley  on  Partnership;  [CoUyer  on  Partn.;  BuUen  v. 
Sharp,  L.  R.  1  C.  P.  86  ;  st.  28  &  29  Vict.  c.  86.] 

1.  By  a  surviving  Partner  for  Croods  sold,  ^o.  hy  the  late  Firm,  and 
Account  stated  with  the  Survivor,  (jf) 

Commencement  in  the  ordinary  form,  not  noticing  the  deceased.    See  forms 
of  commencement  where  the  death  occurs  after  (he  writ,  ante,  15.]     For  money 

{i/)  See   form  on  a  bill  of  exchange   by  veck  v.  Shaftoe,  1   Esp.  R.  468  ;  Lloyd   u. 

surviving  drawer  against  acceptor,  ante,  84,  Arehbowle,  2  Taunt.  324 ;  and  that  even  a 

Form  27.   The  executor  of  the  deceased  part-  nominal  or   ostensible    partner,   having  no 

ner  cannot  be  added  as  a  plaintiff.     1  Chit,  interest,  and  not  in  fact  contracting,  need 

Plead.  7th  ed.  22;  ante,  119,  120.     In  gen-  not  be  joined  as  a  plaintiff;  Kell  v.  Naiu- 

eral  all  the  partners,  when  living,  must  joiti,  by,  10  B.  &  C.  20  ;  [Spurr  v.  Cass,  L.  R.  5 

or  the  plaintiff  may  be  nonsuited.  See  Pleas,  Q.  B.  656  ;  1  Lindley  Partn.  (3d  Eng.  ed.) 

"Partners,"  post;  C.  L.  P.  Act,   1852,  ss.  490,   491];    but  a  partner  really   interested 

34,  35.     Ajid  now  by  C.  L.  P.  Act,  1860,  s.  may  be  joined  as  plaintiff,  though  not  a  con- 

19,  all  persons  supposed  to  be  legally  enti-  tracting  partner.     Garrett  v.  Handley,  4  B. 

tied  may  be  joined.    But  it  seems  that  a  &  C.  664 ;  Cooke  v.  Seeley,  2  Ex.  746 ;  and 

dormant  partner  may  be  omitted.     See  Le-  a  surviving   partner   must  sue  specially  as 
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payable  by  the  defendant  to  the  plaintiff  for  goods  sold  and  delivered  by  the  , 
plaintiff  and  one  E.  F.,  since  deceased,  to  the  defendant,  and  for  [stating  any  i 
other  debt,  as  ante,  33,  Form  1,  writing  the  words  "plaintiff  and  the  said  E.  F." 
for  "  plaintiff,"  and  proceed  thus  ;]  and  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiff  and  the  said  E.  F.  on  accounts  stated  between  them, 
and  for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  on  accounts 
stated  between  them,  (s) 

Against  a  Surviving  Partner. 

Obs.  —  It  is  never  necessary  to  declare  against  a  surviving  partner  as  such  :  he  may 
be  sued  as  having  solely  contracted,  and  in  such  form  debts  due  from  him  in- 
dividually and  from  the  late  firm  may  be  recovered.  Richards  v.  Heather,  1 
B.  &  Aid.  29;  ante,  15.  If  the  cause  of  action  were  joint,  and  not  joint  and 
several,  the  executor  of  the  deceased  is  not  liable  at  law.  1  Chit.  Plead.  S8, 
7th  ed. ;  ante,  119.  A  dormant  partner  may  be  sued,  but  need  not  if  no  party 
to  the  contract.  See  lb.  49;  Chit.  jr.  Contr.  tit.  "Partners;"  Farrer  w. 
Duflinne,  1  Car.  &  K.  580;  De  Mautort  v.  Saunders,  B.  &  Ad.  398;  Beckham 
V.  Knight,  1  M.  &  G.  738.  Form  against  three  partners  on  an  agreement 
signed  by  two  only,  Beckham  v.  Drake,  9  M.  &  W.  79. 


BY  ONE  PARTNER  AGAINST  HIS   COPARTNER. 

[1.  Bi/  one  Partner  against  his  Copartner  on  a  Stipulation  to  render 

an  Account  and  divide  Profits. 

Owston  V.  Ogle,  13  East,  538.] 

2.  On  a  Deed  of  Dissolution  of  Partnership  between  Plaintiff  and 
Defendant,  by  which  Defendant  covenanted  not  to  carry  on  Busi- 
ness within  Certain  Limits  during  a  period  of  Seven  Years,  or  to 
pay  .£1,000  as  Liquidated  Damages.  , 

Galsworthy  v.  Strutt,  1  Ex.  6.59. 

3.  By  a  Partner  against  his  Copartner,  for  improperly  closing  the 

Business  Premises,  in  Breach  of  the  Covenant  of  the  latter. 
Hodges  V.  Gray,  4  Dowl.  733. 

4.  Against  Surviving  Partner  on  a  Contract  to  Employ,  for  not  con- 

tinuing to  Employ. 

Tasker  v.  Shepherd,  6  H.  &  N.  577. 

5.  For  Breach  of  an  Agreement  to  enter  into  Partnership. 
Andrewes  v.  Garstin,  31  L.  J.  C.  P.  15  ;  10  C.  B.  N.  S.  444 

iuch  for  a  debt  due  to  the  firm.    Jell  o.  date  of  the  contract.    Boyd  v.  Moyle,  2  ( . 

Douglas,  4  B.  &  Aid.  374 ;  Israel  v.  Sim-  B.  644. 

mous,  2  Stark.  R.  3.56  ;  [1  Llndley  Partn.         (z)  A  count  may  also  be  added  on  a  cause 

(3d  Eng.  ed.)  505.]     But  a  coutract  with  A.  of  action  accruing  entirely  to  the  plaintiff 

&  Co.  may  be  described  as  a  contract  with  only.     Hancock  v.  Haywood,  3  T.  R.  433 ; 

A.  only  If  he  was  surviving  partner  at  the  Slipper  v.  Slidstone,  5  T.  R.  493 ;  Jell  v. 

Douglas,  4  B.  &  Aid.  374. 
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PARTY  WALLS. 

Obs.  —  The  common  use  of  »  wall  separating  adjoining  lands  belonging  to  different 
owners  is  prima  facie  evidence  that  the  wall  and  the  land  on  which  it  stands 
belongs  to  the  owners  of  those  adjoining  lands  in  equal  moieties  as  tenants  in 
common.  Cubitt  o.  Porter,  8  B.  &  C.  257,  and  note,  259;  [3  Kent,  437,  438, 
and  note  (a).]  But  this  presumption  will  be  rebutted  if  it  can  bo  shown  that 
part  of  the  wall  stands  upon  the  land  of  each.  Matts  o.  Hawkins,  5  Taunt. 
20.  If  one  tenant  in  common  pull  down  the  common  party  wall  in  order  to 
rebuild  it  the  other  cannot  maintain  trespass.  Per  Crompton  J.  Stedman  v. 
Smith,  8  El.  &  Bl.  1. 

See,  further,  as  to  the  general  law  relating  to  party  walls.  Gale  on  Easements 
by  Willes,  411;  Woodfall's  Landlord  and  Tenant,  Murley  v.  McDormott,  8 
Ad.  &  E.  138;  Stedman  ?;.  Smith,  vhi  supra.  But  where  party  walls  are  situ- 
ated within  the  metropolis  and  its  neighborhood,  many  (questions  relating  to 
them  are  regulated  by  "The  Metropolitan  Building  Act,  1859,"  18  &  19 
Vict.  c.  122,  and  "The  Metropolitan  Building  Act  (amendment),  1860," 
23  &  24  Vict.  c.  52. 

The  rights  of  the  building  and  adjoining  owner  respectively  with  regard  to  re- 
pairing or  rebuilding  party  walls  in  the  metropolis  and  its  neighborhood  are 
defined  by  18  &  19  Vict.  c.  122,  ss.  83,  84.  Section  88  lays  down  rules  as  to 
the  expenses  of  party  structures  to  be  borne  by  the  building  and  adjoining 
owners  respectively.  By  section  89  the  building  owner  is  to  deliver  to  the 
adjoining  owner  an  account  in  writing  of  the  expense  to  be  borne  in  whole  or 
in  part  by  him.  By  section  90,  within  one  month  after  the  delivery  of  such 
account,  the  adjoining  owner  may  object  to  such  account,  and  in  such  case 
the  dispute  is  to  be  referred  as  directed  by  s.  85.  But  if  he  do  not  object 
within  one  month  then  he  shall  be  deemed  to  have  accepted  the  same,  and  if 
he  fail  to  pay  it  on  demand,  it  may  be  recovered  as  a  debt.  As  to  payment 
of  expenses  by  the  owners,  vide  s.  97.  The  jDlaintiff  may  recover  in  the  cases 
provided  for  by  the  act  on  a  count  for  money  paid.  Peck  v.  Wood,  5  T.  R. 
130;  Barrett  v.  Duke  of  Bedford,  8  T.  R.  602.  A  contract  for  the  erection 
of  a  building  in  contravention  of  the  building  acts,  cannot  be  enforced.  Ste- 
vens V.  Gourley,  7  C.  B.  N.  S.  99. 

In  many  provincial  towns  local  acts  regulate  the  structure  of  party  walls;  they 
must,  of  course,  be  looked  into  before  framing  a  declaration  in  an  action  arising 
thereon,  see  forms,  2  Chit,  on  Pleading,  7  ed.;  and  see  post,  "  Torts." 


PATENT. 

1.  Indebitatus  Count  for  Remuneration  for  License  to  Use.  (a) 

For  money  payable  by  the  defendant  to  the  plaintiff  for  the  license  and 

[a)  See  similar  forms  in  Chanter  v.  Hop-  67  ;   [Warner  !■.  Willington,  3  Drew.  523 ; 

kins,  4  M.  &  W.  399  ;  Chanter  v.  Deedhurst,  Reuss  v.  Picksley,  2  R.  I.  Ex.  342.]     If  the 

12  M.  &  W.  823 ;  Chanter  v.  Johnson,  14  M.  license  be  by  deed,  the  deed  is  an  estoppel 

&  W.  408  ;  Lawes  v.  I'urser,  6  El.  &  Bl.  930 ;  to  the  defendant's  disputing  the  validity  of 

and  see   forms   of  special  counts,  Chanter  the  patent.     Smith  v.   Scott,  6  C.  B.  N.  S. 

V.  Lees,  4  M.  &  W.  295  ;  5  lb.  698 ;  Hall  v.  771  ;  28  L.  J.  C.  P.  325.    As  to  warranting 

Bainbridge,   5   Q.   B.   233  ;    [Oxley  v.  Hoi-  that  the  patent  is  valid,  see  Hall  v.  Conder, 

den,  8  C.  B.  N.  S.  666;   Smith  v.  Scott,  6  2  C.  B.  N.  S.  22;   Smith  v.  Scott,  6  C.  B. 

C.  B.  N.  S.  771.]     The  license  to  use  a  pa-  N.  S.  771.     The  assignor  of  a  patent,  who 

tented  invention  need  not   be  under  seal ;  has  sold  it  as  valid,  cannot,  as  between  liim- 

Chanter  v.  Deedhurst,  12  M.  &  W.  823;  if  self  and  the  assignee  to  whom  he  has  sold  it, 

under   seal,   semUe,   it   does  not   require   a  raise  any  question  as  to  the   patent  being 

stamp ;   Chanter  v.  Johnson,  14  M.  &  W.  void  for  want  of  novelty.     Walton  v.  Lav- 

408;    where   the    plaintiff's  invention   has  ator,  29  L.  J.  C.  P.  272  ;  8  C.  B.  N.  S.  163  ; 

been  actually  used  under  license  from  him,  [uor  can  the  assignee  dispute  the  validity  of 

a  plea  that  the  plaintiff's  patent  was  void  is  the  patent  as  against  the  assignor.     Hills  v, 

had,  the  action  being  on  an  executed  con-  Laming,  9  Ex.  256  ;   Smith  v.  Neale,  2  C.  B. 

sideration.     Lawes  v.  Purser,   9  El.   &  Bl.  N.  S.  67  ;  Lawes  v.  Pur.ser,  6  El.  &  Bl.  930 ; 

930,  and  see  Smith  i/.  Neale,  2  C.  B.  N.  S.  Crossley  v.  Dixon,  10  H.  L.  Cas.  293.] 
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permission  of  the  plaintiiF,  by  him  granted  to  the  defendant  at  his  request,  to 
use  a  certain  patent  invention,  of  which  the  plaintiff  was  the  owner  and  pro- 
prietor, and  for  the  defendant's  use  thereof  under  such  license  and  permission. 

2.  On  a  Deed  hy  which  Plaintiff  licensed  the  Defendant  to  use  the 
Plaintiff ^ s  Patented  Invention  for  making  Wire  Rope,  Defendant 
covenanting  to  pay  £1  per  Ton  for  all  Rope  manufactured  by  him, 
to  render  periodically  an  Account  of  the  Quantity  of  Rope  manufact- 
ured, and  to  allow  the  Plaintiff  to  inspect  Defendant's  Boohs,  assign- 
ing Breaches  of  each  of  the  Covenants. 

Smith  V.  Scott,  6  C.  B.  N.  S.  771. 

3.  On  a  Deed  of  Covenant  to  pay  a  Royalty  for  every  Ton  of  Articles 
Tnanufactured  under  a  License  granted  to  Use  a  Patent,  and  to  ren- 
der Accounts. 

Bower  v.  Hodges,  13  C.  B.  765. 

4.  By  Patentee  of  Improvements  in  Slubhing  Machines,  against  Licensee 
on  his  Covenant,  not  to  Make  or  Sell  any  Machines  without  applying 
Plaintiff 's  Patented  Improvements. 

Jones  V.  Lees,  1  H.  &  N.  189. 

5.  On  a  Covenant  by  a  Public  Company  to  pay  a  Sum  of  Money  to  the 
Plaintiff  out  of  the  first  Calls  on  Shares  of  the  Company,  in  consid- 
eration of  Plaintiff  covenanting  to  convey  his  Patent  to  the  Defend- 
ant. 

Pilbrow  V.  Pilbrow's  Atmospheric  Railway  Company,  5  C.  B.  440. 

6.  Por  Breach  of  an  Agreement  to  do  all  that  was  necessary  for  obtain- 
ing and  perfecting  a  Patent  about  to  be  taken  out  by  the  Plaintiff,  on 
the  occasion  of  the.  Assignment  to  the  Defendant  of  a  Share  therein. 

Hill  V.  Mount,  18  C.  B.  72. 

7.  On  an  Agreement  for  the  Sale  by  the  Plaintiff  to  the  Defendant,  of  a 
Moiety  of  the  Plaintiff 's  Interest  in  a  Patent  which  he  had  obtained, 
assigning  Breaches  for  Non-payment  of  the  Purchase-money,  ^c. 

Hall  V.  Conder,  2  C.  B.  N.  S.  22. 

8.  On  an  Agreement  by  whiph  Plaintiff'' s  Patent  was  to  be  assigned  to 
and  worked  by  the  Defendant,  the  Plaintiff  receiving  Percentages 
upon  all  Groods  sold  to  which  the  Patent  applied,  and  the  Defend- 
ant agreeing  to  make  the  necessary  Periodical  Payments  for  Stamp 
Duty,  to  keep  the  Patent  alive,  for  not  making  such  Payments, 
whereby  Plaintiff's  Patent  ceased. 

Smith  V.  Neale,  2  C.  B.  N.  S.  67. 


PENAL   STATUTES.     See  "  Statutes." 
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PENALTY.     See  "  Liquidated  Damages.' 


PHYSICIAN. 

Obs.  —  The  rule  that  a  physician  shall  not  recover  his  charges  in  an  action,  is 
founded  on  the  general  custom  of  the  profession  not  to  charge.  [But  see 
American  law  upon  this  subject,  ante,  48, 49.]  There  is  nothing  to  prevent  his 
making  a  special  contract  that  he  shall  be  paid  for  his  services,  and  recover- 
ing under  such  contract.  The  Attorney  General  v.  The  Boyal  College  of 
Physicians,  30  L.  J.  Ch.  767.  Now  by  21  &  22  Vict.  c.  90,  s.  31,  every  per- 
son registered  under  that  act  may  recover  his  reasonable  charges,  but  it  is 
also  provided  that  any  college  of  physicians  may  pass  a  by-law  to  the  effect 
that  no  one  of  their  fellows  or  members  shall  be  entitled  to  sue,  and  such 
by-law  may  be  pleaded  in  bar,  and  see  ante,  "  Apothecaries,"  Obs.  47-49. 


POUNDAGE.     See  "  Sherifi',"  post,  244. 


PRINCIPAL  AND   SURETY.     See  "  Guaranties,"  ante,  136,  137. 


PROMISSORY  NOTES  IN  ORDINARY  CASES. 
See  the  Obs.  and  notes  to  the  forms  on  Bills,  ante,  73 . 


1.  Payee  against  Maker.  (6) 
For  that  the  defendant,  (c)  on  the day  of , 


A.  D. 


{d)  by  his 


promissory  note,  (e)  now  overdue,  promised  to  pay  to  the  plaintiff  (y)  £- 


(b)  This  form  is  the  one  given  b'v  the  C. 
L.  P.  Act,  1852,  sch.  B,  15. 

(c)  Although  the  note  be  made  by  many 
persons  jointly  and  severally,  yet  if  one  only 
De  sued,  it  niay  be  stated  that  "  he  "  (only) 
made  the  note,  without  noticing  the  other 
makers.  Mountstephen  v.  Brook,  1  B.  & 
Aid.  224  ;  Bulbeck  v.  Jones,  5  Jur.  N.  S. 
1317  ;  Beeeham  v.  Smith,  El.,  Bl.  &  El.  442. 
If  a  note  be  made  by  several  persons  jointly, 
if  one  only  be  sued,  by  which  the  risk  of  a 
plea  in  abatement  will  be  incurred,  unless 
the  others  be  dead  or  out  of  the  jurisdiction 
of  the  court,  it  should  be  stated  that  the 
defendant  only  made  the  note.  On  a  prom- 
issory note  in  the  ordinary  form  "  we  prom- 
ise to  pay,"  signed  by  the  members  describ- 
ing themselves  as  directors  or  trustees  of  a 
building  society,  the  makers  are  personally 
liable.  Healey  v.  Story,  3  Ex.  3 ;  Price  v. 
Taylor,  5  H.  &  N.  540  ;  Mare  v.  Charles,  5 
El.  &  Bl.  978 ;  ante,  73,  note  [k) ;  when  oth- 
erwise, Aggs  V.  Nicholson,  1  H.  &  N.  165; 
Lindus  u.Melrose,  3  H.  &  N.  167.  A  prom- 
issory note  signed  by  directors  of  a  company, 
may  be  binding  on  a  company  though  not 
drawn  strictly  in  pursuance  of  the  provi- 
sions of  the  deed  of  settlement,  so  as  to  be 


binding  on  the  shareholders.  Allen  v.  The 
Sea  Fire  &  Assurance  Company,  9  C.  B. 
574  ;  Gordon  v.  The  Sea  Fire  &  Life  Assur- 
ance Society,  1  H.  &  N.  599  ;  Enthoven  v. 
Hoyle,  13  C.  B.  373. 

(d)  As  to  the  date,  ante,  73,  note  (g). 
The  date  of  the  bill  should  be  inserted  here 
as  being  presumptively  the  day  on  which  it 
was  accepted.  Morgan  v.  Whitmore,  6  Ex. 
716.  If  the  defendant  really  accepted  on  a 
day  different  from  the  date,  that  would  be 
immaterial ;  Smith  v.  Lord,  2  D.  &  L.  759  ; 
or  amendable  at  the  trial.  Bentying  v.  Scott, 
4  C.  &  P.  24. 

(c)  As  to  ambiguity  in  the  nature  of  the 
instrument,  see  ante,  73,  note  (f),  and  see 
Arinfield  «.  Allport,  27  L.  J.  Ex.  42.  A 
note,  "  I  promise  to  pay  or  cause  to  be  paid," 
may  be  declared  on  as  a  note  in  the  common 
form.  Lovell  v.  Hill,  6  C.  &  P.  238.  There 
must  be  a  delivery  of  the  note  to  the  plaintiff 
with  an  intention  to  give  him  a  title  to  it ; 
Gough  II.  Findon,  7  Ex.  48  ;  Marston  v.  Al- 
len, 8  M.  &  W.  494 ;  but  such  delivery  need 
not  be  averred.  Brind  v.  Hampshire,  1  M. 
&  W.  371. 

(/)  A  promissory  note  is  not  a  negotiable 
instrument,  within  the  3  &  4  Ann.  c.  9,  s.  1  ; 
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two  months  after  date,  (g)  but  did  not  pay  the  same.  [^Add  count  on  the  origi- 
nal debt,  and  upon  an  account  stated,  ante,  74,  note  (jo).  See  Fryer  v.  Roe, 
12  C.  B.  437.] 

[la.  Form  prescribed  by  Massachusetts  Practice  Act. 

And  the  plaintiff  says  the  defendant  made  a  promissory  note  payable  to  the 
plaintiff  or  order,  a  copy  whereof  is  hereto  annexed.  And  the  defendant  owes 
the  plaintiff  the  amount  of  said  note  and  interest  thereon.  {g^y\ 

2.  Indorse^  against  Maker. 

For  that  the  defendant,  on  [4"c.],  .by  his  promissory  note,  now  overdue, 
promised  to  pay  to  one  E.  F.  or  order  £100,  two  months"  after  the  date 
thereof ;  and  the  said  E.  F.  indorsed  the  said  note  [to  one  G.  H.,  who  then 
indorsed  the  same]  to  the  plaintiff;  and  the  defendant  has  not  paid  the  same. 
\_Add  count  upon  the  original  consideration,  if  any,  between  these  parties.^ 

3.  Indorsee  against  Payee  or  other  Indorser. 

For  that  one  E.  F.,  (K)  on  [^'cj,  by  his  promissory  note,  now  overdue, 
promised  to  pay  to  the  defendant  [or  "  G.  H."]  or  order,  £100,  two  months 
after  the  date  thereof ,  and  the  defendant  [or  "  G.  H."]  indorsed  the  said  note 
[to  I.  J.,  who  indorsed  (i)  the  same]  to  the  plaintiff ;  and  the  said  note  was 
duly  presented  {k)  for  payment,  and  was  dishonored,  whereof  the  defendant 
had  due  notice,  (Z)  but  did  not  pay  the  same.  [Add  count  upon  the  considera- 
tion for  the  note,  if  any,  between  the  plaintiff  and  defendant,  as  directed  in  last 
form,  and  see  note."] 

[3a.  Form  prescribed  by  Massachusetts  Practice  Act. 
And  the  plaintiff  says  that  one  C.  D.  made  a  promissory  note,  a  copy  of 

nnless  a  payee  be  expressly  named,  or  ap-  to  designating  a  name  by  initials  or  contrac- 

Seara  by   necessary  implication.     Flight  v.  tions,  see  ante,  74,  note  [q).    Form,  &c.  when 

laclean,  16  M.  &  W.  51 ;  Wood  v.  Mytton,  payees  or  indoraers  are  a,  firm,  75,  note  (t).  As 

10  Q.  B.  805.      Therefore  a  note  payable  to  to  stating  all  the  indorsements,  ante,  75,  note 

maker's  own  order,  is  not  per  se  a  negotiable  (y),  and  see  Waynam  o.  Bend,  1  Camp.  175. 

instmment,  but  when  indorsed  in  blank,  it  (g)  When  no  time  for  payment  of  the  note 

has  the  effect  of  and  should  he  declared  on  was  -stated,  a  demurrer  objecting  this,  was 

as  a  note  payable  to  bearer ;  Masters  v.  Bar-  set  aside  as  frivolous.     Gumev  v.  Hill,  2 

retto,  8  C.  B.  433  ;  Brown  v.  De  Winton,  6  Dowl.  N.  S.  936. 

C.  B.  836;  when  indorsed  specially  as  a  note  (g^)  [Hollis  v.  Richardson,  13  Gray,  392  ; 

payable  to  the  indorsee  or  his  order ;  Gay  v.  Moore  v.  Eoyce,  10  Allen,  556.] 

Lander,  6   C.  B.  336 ;  Hooper  v.  Williams,  (A)  See  ante,  220,  note  (rf). 

2  Ex.  13;  Absalon  v.  Marks,  11    Q.  B.  19;  (i)    As  to  stating    all   the   indorsements, 

an  instrument  payable  to  the  order  of  the  ante,  75,  note  [y).     If  an  indorsement  to  the 

secretary  yb;'  the  time  being  of  an  insurance  plaintiff  be  not  stated,  it  mil  be  fatal  after 

company,  is  invalid  as  ~  promissory  note  or  verdict.     Ante,  75,  note   [y).    Delivery  neei 

bill  of  exchange.     Storm  v.  Stirling,  3  El.  not  be  stated ;  but  in  order  to  char{,'e  an  in- 

&  Bl.  832 ;  6  El.  &  Bl.  333 ;  Yates  v.  Nash,  dorscr,  there  must   be  a  delivery  with  the 

8  C.  B.  N.  S.  581.  The  addition  of  the  words  intention  to  create  a  liability  and  contract  be- 

"  as  per  memorandum  of  agreement,"  to  a  tween  the  parties  ;  indorsement  alone  is  not 

promissory  note  in   the  ordinary  form,  does  sufficient;  Castriqne  v.  Buttigieg,  10  Moore 

not  qualify  the  note  or  render  it  void ;  Jury  w.  P.  G.   C.  94;  though  as  against  the  maker 

Barker,  27  L.  J.  Q.  B.  245 ;  where  money  was  such  an  indorsement  as  gives  the  indorsee  a 

advanced  on  a  note  to  the  maker  upon  the  un-  title  to  the  note,   is  sufficient,  although  it 

derstanding  that  defendant  would  sign  it  as  might  not  give  a  right  of  action  against  the 

surety,  which  he  subsequently  did,  it  was  held  indorser.    Smith  v.  Johnston,  3  H.  &  N.  222. 

that  he  was  liable  to  be  sued  on  it  as  a  maker.  (i)  As  to  presentment,  ante,  76,  note  (e). 

Dodge  V.  Pringle,  29  L.  J.  Ex.  115.    As  (l)  As  to  notice,  onte,  76,  note  (/). 
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which,  with  the  indorsements  thereon,  is  thereto  annexed,  payable  to  said 
E.  F.  or  order ;  and  the  said  E.  F.  indorsed  the  same  to  the  plaintiff ;  and 
payment  of  said  note  was  duly  demanded  of  said  C.  D.,  who  neglected  to  pay 
the  same,  and  due  notice  of  its  non-payment  was  given  to  the  said  E.  F. ;  and 
the  said  E.  F.  owes  the  plaintiff  the  amount  of  said  note  and  interest  thereon.] 

4.  Payee  against  Maker  of  Note  made  in  the  Body  payable  at  a  Par- 

ticular Place.  (»i) 

For  that  the  defendant,  on  \Sfc.],  by  his  promissory  note,  now  overdue, 
promised  to  pay  to  the  plaintiff,  at  [Messrs.  E.  F.  and  Co.,  Lombard  Street, 
London],  £100,  two  months  after  the  date  thereof,*  and  the  said  note  was  duly 
presented  at  [Messrs.  E.  F.  and  Co.,  Lombard  Street,]  for  payment  thereof, 
but  has  not  been  paid.    \_Add  count,  Sfc] 

5.  Payee  againstMaher  of  Note  payable  on  Demand,  or  after  Notice,  (n) 

For  that  the  defendant,  on  \^c.'\,  by  his  promissory  note,  now  overdue, 
promised  to  pay  to  the  plsiintiff  on  demand  £100,  but  did  not  pay  the  same. 

\_If  payable  " months  after  notice"  state  the  note  accordingly,  and  aver 

"and  afterwards  notice  was  given  by  the  plaintiff  to  the  defendant  to  pay 

the  said  money months  after  notice,  and  the  time  for  payment  thereof 

elapsed  before  the  commencement  of  this  suit,  but  the  defendant  did  not  pay 
the  same."] 

6.  Against  a  Maker  of  a  Note  payable  by  Instalments  where  the  whole 

Sum  is  due.  (o) 

For  that  the  defendant,  on  [^rc.],  by  his  promissory  note,  promised  to  pay 
to  the  plaintiff  £100  in  manner  following,  viz.  £20  on  the  1st  day  of  Feb- 

(m)  When  a  note  is  made  payable  at  a  immediately,  and  the  statute  of  limitations 
particular  place  in  the  body  of  the  note,  the  begins  to  run  from  its  date.  No  demand  is 
note  must  be  so  described  and  a  present-  necessary ;  Norton  r.  EUam,  2  M.  &  W.  461 ; 
ment  at  the  particular  place  must  be  averred  ;  even  though  the  defendant  be  only  a  surety. 
Vander  Douckt  v.  Thellusson,  8  C.  B.  812;  Whitworth  v.  Mayor,  2  Mont.,  D.  &  D.  8. 
Emblin  v.  Dartnell,  12  M.  &  W.  830  ;  Spin-  But  the  notice  in  the  second  case  is  essential, 
dler  V.  Grellet,  \  Ex.  SSI  ;  Sanderson  v.  Dixon  v.  Nnttall,  I  Cr.,  M.  &  R.  307,  And 
Bowes,  14  East,  50O ;  Dickinson  v.  Bowes,  a  presentment  is  necessary  where  a  note  is 
16  East,  110  ;  even  though  the  maker  be  not  payable  at  or  after  sight.  Holmes  v.  Kerri- 
at  the  named  place  to  pay,  or  may  have  ab-  son,  2  Taunt.  323.  A  promissory  note  pay- 
sconded  and  left  no  effects  there  or  other  able  on  demand  cannot  be  treated  as  over- 
means  of  payment.  Sands  w..  Clarke,  8  C.  due,  so  as  to  affect  an  indorsee  with  any 
B.  751.  A  promise  by  defendant  to  pay  the  equities  against  the  indorser,  merely  because 
note,  is  evidence  against  him  of  due  present-  it  is  indoi'sed  a  number  of  years  after  its 
ment.  Croxen  v.  Worthen,  5  M.  &  W.  5.  date,  and  no  interest  had  been  paid  on  it 
It  is  a  variance  to  omit  the  statement  that  for  several  years  before  such  indorsement, 
the  note  was  thus  specially  payable,  pro-  Brooks  v.  Mitchell,  9  M.  &  W.  15.  See 
vided  that  defendant  plead  that  he  did  not  Bartrum  v.  Caddy,  9  Ad.  &  E.  275.  An 
make  the  note,  and  take  the  objection  at  the  additional  signature  to  a  note,  payable  on 
trial.  Trinder  v.  Smedlejf,  1  H.  &  W.  164.  demand  placed  there  some  years  after  its 
If  the  particular  place  ol  payment  be  men-  date,  is  not  an  alteration  making-  the  note 
tioned  only  at  the  foot  or  in  the  margin  of  void,  but  an  addition  in  the  nature  of  an  in- 
the  note,  it  is  merely  a  memorandum  which  dorsement  though  on  the  face  of  the  note.  Ex 
does  not  form  part  of  the  contract,  and  the  parte  Yates,  2  De  G.  &  J.  191.  A  note  pay- 
ordinary  form  of  declaration  suffices.  Mas-  able  on  demand  is  within  the  bills  of  ex- 
ters  V.  Baretto,  8  C.  B.  433 ;  Williams  v.  change  act.  Maltby  v.  Murrells,  5  H.  &  N. 
Waring,  10  B.  &  C.  2  ;  Exon  v.  Russell,  4  813. 
M.  &  S.  505.  (o)  A  promissory  note  payable  b^  instal- 

(n )  A  note  payable  on  demand  is  payable  ments  is  a  negotiable  instrument  within  the 
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ruary  in  the  year  aforesaid,  £40  on  the  1st  day  of  March  in  the  year  aforesaid, 
and  the  remainder  of  the  said  sum  of  £100  on  the  1st  day  of  April  in  the  year 
aforesaid,  all  which  periods  had  elapsed  before  the,  commencement  of  this  suit, 
but  the  defendant  did  not  pay  any  of  the  said  instalments. 

7.  The  like,  where  the  Times  for  Payment  of  some  only  of  the  Instal- 
ments have  elapsed. 

The  form  will  be  like  the  last,  except  that  instead  of  the  allegation  "  all  which 
periods .  had  elapsed,"  S^c.  it  should  be  slated,  "  and  although  the  periods  for 
payment  of  the  said  first  and  second  instalments  [the  instalments  in  arrear, 
according  to  the  fact^  had  elapsed  before  the  commencement  of  this  suit,  the 
defendant  hath  not  paid  the  same,  \_lfby  the  terms  of  the  note  the  whole  of  the 
principal  is  at  once  to  become  due  if  any  instalment  be  not  paid,  set  out  the 
note  accordingly,  and  show  the  non-payment  of  the  instalment  first  in  arrear, 
and  the  breach  at  the  end  will  be  that  defendant  hath  not  paid  "  any  of  the  said 
moneys."] 

8.  On  Note  payable  to  E,  F.  or  Bearer. 

For  that  the  defendant,  on  [^c.J,  by  his  promissory  note,  now  overdue, 
promised  to  pay  to  E.  F.  or  bearer  £100,  two  months  after  the  date  thereof, 
and  the  plaintiff  is  the  lawful  bearer  thereof;'  but  the  defendant  did  not  pay  the 
same.     \_Add  count,  and  conclude  as  directed,  ante,  220,  Form  l.J 

[8a.  Form  prescribed  ly  Massachusetts  Practice  Act,  on  Note  payable 

to  Bearer. 

And  the  plaintiff  says  the  defendant  made  a  promissory  note,  a  copy  of 
which  is  hereto  annexed,  payable  to  G.  H.  or  bearer ;  and  the  plaintiff  is  the 
bearer  of  said  note,  and  the  defendant  owes  him  the  amount  of  said  note  and 
interest  thereon.  \_If  payments  are  indorsed  on  the  note,  the  declaration  should 
be  varied  as  follows :  "  a  copy  whereof,  with  the  indorsements  thereon,  is  hereto 
annexed,  and  the  defendant  owes  the  plaintiff  the  balance  of  said  note  and  in- 
terest thereon."  ^  payments  have  been  made  which  are  not  indorsed  on  the 
note,  the  allegation  should  be  varied  accordingly. '\ 

9.   On  a  Country  BanTc-note  payable  in  the  Body  in  Toivn  or  Coun- 
try, (p} 

For  that  the  defendants,  on  [^c-J,  by  their  promissory  note,  promised  to 
pay  the  bearer,  on  demand,  at  the  [Truro  Union  Bank],  or  at  [Messrs.  E.  F. 
and  Co.,  bankers,  Lombard  Street,  London],  £100 ;  and  the  plaintiff  became 
the  lawful  bearer  thereof,  and  the  said  note  was  duly  presented  for  payment  at 
the  said  [Messrs.  E.  F.  and  Co.,  bankers,  Lombard  Street,  London,  aforesaid, 

statute  3  &  4  Ann.  c.  9  ;  Oiridge  v.  Sher-  Oliver,  10  Q.  B.  704.  See  Chambers  v.  Mil- 
borne,  11  M.  &  W.  ,374;  and  an  indorsee  ler,  32  L.  J.  C.  P.  30.  If  a  man  take  a 
may  sue  on  it  whether  all  or  some  only  of  bank-note  or  other  negotiable  security  bond 
the  instalments  have  become  due.  Carlon  v.  fide,  i.  e,  giving  value  for  it,  and  without  no- 
Kenealy,  12  M.  &  W.  139.  The  maker  is  tice  that  the  party  from  whom  he  takes  it 
entitled  to  the  days  of  grace  for  payment  of  has  no  title,  he  is  entitled  to  recover  upon 
each  instalment.  lb.  it,  although  he  may  at  the  time  have  had  the 
(/))  As  to  the  law  of  bank-notes,  &c.  means  of  knowledge  of  that  fact,  and  neg- 
given  before  the  failure  of  a  bank,  see  Tur-  lected  to  avail  himself  of  it.  Raphael  v. 
ner  v.  Stones,  1  D.  &  L.  122 ;  Robson  v.  Bank  of  England,  17  C.  B.  161. 
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or  at  the  said  Truro  Union  Bank  (a  presentment  at  one  place  only  suffices)'], 
but  has  not  been  paid.  ^Add  a  count  on  the  original  debt,  if  any  ;  at  all  events, 
on  an  account  stated.] 

10.  Against  Payee,  being  Indorser,  who  had  not  due  Notice  of  Dis- 
honor, hut  had  no  Effects  with  Maker. 

The  form  will  be  like  Form  3,  ante,  221,  omitting  the  averment,  "  whereof 
the  defendant  had  due  notice,"  and  inserting  instead  the  following  allegation, 
"  and  the  plaintiff  says  that  neither  at  the  time  when  the  said  note  was  made," 
proceed  according  to  the  principle,  ante,  Fortti  15,  p.  79,  which  may  easily  be 
adapted,  and  add  a  count  on  the  original  debt  and  on  the  account  stated,  S^c.  ; 
see  ante,  221,  Form  3. 


IN  CASE  OF  PARTICULAR  PERSONS. 

1.  By  Executor  or  Administrator  of  Payee  against  Maker.  (c[) 

Commencement  as  ante,  7  or  13.]  For  that  the  defendant  in  the  lifetime 
of  the  said  E.  F.,  on  [<^c.],  by  his  promissory  note,  now  overdue,  promised  to 
pay  to  the  said  E.  F.  £100,  two  months  after  the  date  thereof,  but  hath  not 
paid  the  same.  \_Proceed  as  directed  in  Forms  19,  20,  ante,  81,  82,  declaring, 
if  expedient,  in  another  count,  as  there  suggested.] 

2.  Against  the  Executor  or  Administrator  of  the  Maker. 

Commencement  as  ante,  8  or  13.]  For  that  the  said  E.  F.  in  his  lifetime, 
on  [4"c-],  hy  his  promissory  note,  now  overdue,  promised  to  pay  to  the  plain- 
tiiF£100,  two  months  after  the  date  thereof;  but  the  said  E.  F.  in  his  lifetime 
did  not  pay,  nor  hath  the  defendant  as  executor  as  aforesaid  paid  the  said  note. 
[^Proceed  as  directed,  ante,  82,  Form  21. J 

3.  By  the  Assignees  of  a  Bankrupt  Payee  against  the  Maker. 

Commencement  as  ante,  8,  Form  7.]  For  that  the  defendant,  before  the 
bankruptcy  of  the  said  E.  F.  on  [^'c],  by  his  promissory  note,  now  overdue, 
promised  to  pay  to  the  said  E.  F.  £100,  two  months  after  the  date  thereof, 
but  the  defendant  has  not  paid  the  same.  And  the  plaintiffs  also  sue  the 
defendant  for  money  payable  [^c.  ;  proceed  as  directed,  ante,  83,  Forms  24,  25]. 

4.  By  a  Surviving  Payee  against  Maker,  (r) 

Commencement  as  ante,  15.]  For  that  the  defendant  in  the  lifetime  of  one 
E.  F.  since  deceased,  on  [^fc.],  by  his  promissory  note,  now  overdue,  promised 
to  pay  to  the  plaintiff  and  the  said  E.  F.  £100,  two  months  after  the  date 
thereof,  but  did  not  pay  the  same.     \_Add  a  count  on  the  original  debt.] 

(q)  If  the  action  be  by  the  representative  sary,  be  on  the   principle  of  forms  19,  20, 

of  an  indorsee  against  an  indorser,  form  3,  ante,  81,  82. 

ante,  221,  may  readily  be  altered  to  meet  the        (r)  An  action  against  a  surviving  maker 

case,  using  the  words  "  the  said  E.  F.  in  his  may  be  in  the  ordinary  form,  not  noticing 

lifetime,"  instead  of  the  words  "  the  plain-  the  deceased,  ante,  84,  form  27  ;    ante,  220, 

tiff; "  and  the  declaration  should,  if  neces-  note  (a). 
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5.  By  Hushand  and  Wife,  on  Note  payable  to  Wife  before  Marriage, 

against  the  Maker,  (s) 

Oommencement  as  ante,  14.]  For  that  the  defendant,  whilst  the  said  [Mary] 
was  sole  and  unmarried,  on  [c^-c.J,  by  his  promissory  note,  now  overdue,  prom- 
ised to  pay  to  the  said  [Mary]  £100,  two  months  ["weeks"  or  "days"]  after 
the  date  thereof,  but  hath  not  paid  the  same.  \_Proceed  as  directed,  ante,  84, 
Form  28,  attending  to  the  directions  there  given.'\ 

6.  By  Siisband  and  Wife  on  a  Note  given  to  the  Wife  dum  sola,  pay- 
able by  Instalments,  where  some  of  them  became  due  before  and  some 
after  the  Marriage,  (f) 

Spindler  v.  Grellet,  1  Ex.  384. 

7.  Against  Husband  and  Wife  on  a  Note  made  by  the  Wife  before 

Marriage. 

For  that  the  said  defendant  "  Mary,"  whilst  she  was  sole  and  unmarried,  on 
[4"c.],  by  her  promissory  note,  now  overdue,  promised  to  pay  to  the  plaintiff 

£ two  months  after  date  [or,  if  the  plaintiff  is  not  <Ae  joayee, "  promised  to 

pay  to  one  E.  F.  £ two  months  after  the  date  thereof,  and  the  said  E.  F. 

indorsed  the  said  note  to  the  plaintiff  "]  ;  but  the  same  is  still  unpaid. 

8.  On  Foreign  Promissory  Notes. 

See  a  form  of  Declaration  and  Pleas,  and  the  law  on  this  subject,  Vander 
Donckt  V.  TheUusson,  8  C.  B.  812. 


PUBLIC  COMPANY. 

1.  For  Calls  by  a  Railway  or  other  Public  Company  under  the  Com- 
panies Clauses  Consolidation  Act,  1845. 

Obs.  —  See  in  general  as  to  actions  for  calls,  and  the  evidence  necessary  in  them, 
Wordsworth's  Joint  Stock  Companies;  Rose.  Ev. 

By  8  &  9  Vict.'c.  16,  s.  22  ("  Companies  Clauses  Consolidation  Act,  1845  "), 
power  is  given  to  public  companies  to  make  calls  after  twenty-one  days'  pre- 
vious notice;  and  by  s.  25  an  action  may  be  brought  to  recover  the  amount  of 
such  calls,  with  interest,  from  the  time  when  due;  accordingly  a  count  for 
interest  will  not  be  allowed.  Southampton  Dock  Company  v.  Richards,  1  M. 
&G.  448;  and  see  London  &  Brighton  Ry  Co.  v.  Fairclough,  2  M.  &  G. 
690. 

By  section  26,  "In  any  action  or  suit  to  be  brought  by  the  company  against 
any  shareholder  to  recover  any  money  due  for  any  call,  it  shall  not  be  nec- 

(s)  See  forms  on  bills  by  and  against  hus-  937  ;  Obs.  ante,  146.     On  a  bill  or  note  given 

band  and  wife,  ante,  84,  85.     In  this  case  the  to  the  wife  during  coverture,  the  husband  may 

wife  must   be  joined   as  a  plaintiff.    As  to  sue  alone  or  the  wife  may  be  joined.    How- 

when  husband  and  wife  should  be  made  par-  ard  v.  Oakes,  3  Ex.  136. 
ties  as  plaintiffs  or  defendants,  Obs.  ante,  147,        (t)  The  wife  may  be  joined  as  a  plaintiff 

148.    The  assignees  of  a  bankrupt  husband  in  this  case  to  recover  the  instalments  due 

cannot  sue  on  such  a  note.     Sherrington  v.  subsequently  to  the  marriage.     She  must  he 

Yates,  12  M.  &  W.  855.     See  form  by  exe-  a  plaintiff  to  recover  those  due  before  the 

cutors  of  deceased  wife  on  bill  or  note  given  marriage.     See  Obs.  ante,  147,  148. 
to  wife  dum  sola.    Hart  v.  Stevens,  6  Q.  B. 

VOL.  II.  15 
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Obs.  essary  to  set  forth  the  special  matter,  but  it  shall  be  sufficient  for  the  com- 
pany to  declare  that  the  defendant  is  the  holder  of  one  share  or  more  in  the 
company  (stating  the  number  of  shares),  and  is  indebted  to  (he  company  in 
the  sum  of  money  to  which  the  calls  in  arrear  shall  amount  in  respect  of  one 
call  or  more  on  one  share  or  more  (stating  the  number  and  amount  of  each  of 
such  calls),  whereby  an  action  hath  accrued  to  the  company  by  virtue  of  this 
and  the  special  act." 

By  section  27,  "  On  the  trial  or  liearing  of  such  action  or  suit,  it  shall  be  suffi- 
cient to  prove  th^  the  defendant  at  the  time  of  making  such  call  was  a 
holder  of  one  share  or  more  in  the  undertaking,  and  that  such  call  was  in  fact 
made,  and  such  notice  thereof  given,  as  is  directed  by  this  or  the  special  act; 
and  it  shall  not  be  necessary  to  prove  the  appointment  of  the  directors  who 
made  such  call,  nor  any  other  matter  whatsoever,  and  thereupon  the  com- 
pany shall  be  entitled  to  recover  what  shall  be  due  upon  such  call,  with  inter- 
est thereon,  unless  it  shall  appear  either  that  any  such  call  exceeds  the  pre- 
scribed amount,  or  that  due  notice  of  such  call  was  not  given,  or  that  the 
prescribed  interval  between  two  successive  calls  had  not  elapsed,  or  that  calls 
amounting  to  more  than  the  sum  prescribed  for  the  total  amount  of  calls 
within  one  year,  had  been  made  within  that  period." 

By  section  28,  the  production  of  the  register  of  the  shareholders  shall  be  prmB, 
facie  evidence  of  such  defendant  being  a  shareholder,  and  of  the  number  and 
amount  of  his  shares.     See  note  (x),  infra. 

By  section  16,  "No  shareholder  shall  be  entitled  to  transfer  any  share,  after 
any  call  shall  have  been  made  in  respect  thereof,  until  he  shall  have  paid  all 
calls  for  the  lime  being  due  on  every  share  held  by  him."  Where  a  person 
was  a  shareholder  at  the  time  the  call  was  made,  but  transferred  his  shares 
before  the  day  upon  which  the  call  was  payable,  it  was  held  that  he,  and  not 
the  person  who  accepted  the  transfer,  was  liable  for  the  amount  of  the  call; 
Aylesbury  Ey.  Co.  v.  Mount,  2  Dowl.  N.  S.  143;  4  M.  &  G.  G51 ;  Aylesbury 
Ry.  Co.  V.  Thompson,  10  L.  J.  Q.  B.  124.  This  decision  was  upon  clauses 
of  the  Aylesbury  Railway  Act,  similar  to  the  clauses  in  the  more  recent  gen- 
eral act.  [See  Hubbersty  v.  Manchester  &c.  Ry  Co.  L.  R.  2  Q.  B.  69, 
47I.J 

See,  further,  post,  Pleas,  title,  "  Public  Company."  And  as  to  the  legality  of 
the  sale  of  shares,  post,  227,  note  (V).  [Declaration  against  a  dock  com- 
pany for  not  docking  vessel  acconiing  to  contract.  Wilson  v.  Newport  Dock 
Co.  L.  R.  1  Ex.  17  7.  Power  of  directors  to  bind  company.  Totterdell  ». 
The  Fairham  Blue  Brick  and  Tile  Co.  L.  R.  1  C.  P.  674.] 

2.  Declaration  for  Calls. 

Commencement,  ante,  11,   Form   17.]     For  that  (u)   the  defendant  is   the 
holder  (x)  of  [100]  shares  in  the  said  company,  and  is  indebted  to  the  said 

(m)  In  some  of  the  railway  acts  passed  739 ;  [East  Gloucestershire  Ry.  Co.  v.  Bar- 
before  the  general  companies  clauses  con-  tholomew,  L.  R.  3  Ex.  15.]  But  a  defendant 
solidation  act,  there  were  clauses  containing  is  not  liable  to  pay  calls  unless  the  shares 
similar  forms  for  declarations.  See  a  form  which  have  been  allotted  to  him  are  specifi- 
of  declaration  on  such  an  act,  Edinburgh,  catly  numbered  and  appropriated  by  num- 
Leith  &  Newhaven  Railway  Company  v.  ber.  The  Irish  Peat  Co.  v.  Phillips,  1  B.  & 
Hebblewhite,  6  M.  &  W.  802.  The  form  in  S.  598  ;  Wolverhampton  New  Waterworks 
the  text  is  that  authorized  by  the  companies  Co.  /•.  Hawksford,  U  C.  B.  N.  S.  456.  But 
clauses  act,  1845,  s.  26,  and  should  be  strictly  if  the  defendant  was  a  shareholder  when  the 
followed;  see  forms  and  law.  The  Newport  calls  were  made,  but  transferred  them  before 
Ry.  Co.  0.  Hawes,  3  Ex.  476 ;  Birkenhead  L.  the  calls  became  payable,  he  and  not  his  trans- 
&  C.  Ry.  Co.  V.  Wilson,  lb.  478 ;  Wilson  w.  feree  is  liable  for  the  dalls.  Aylesbury  Ry. 
Birkenhead  L.  &  C.  Ry.  Co.  6  Ex.  626  ;  Co.  v.  Mount,  4  M.  &  G.  651  ;  Aylesbury 
Wolverhampton  New  Waterworks  Co.  v.  Ry.  Co.  v.  Thompson,  10  L.  J.  Q.  B.  124; 
Hawkesford,  29  L.  J.  C.  P.  121.  Wolverhampton    New   Waterworks   Co.   v. 

(x)    The   defendant    must    have   been   a  Hawkesford,  29  L.  J.  C.  P.  121  ;  31  L.  J.  C. 

holder  of  shares  when  the   call  was   made.  P.   184;  [6  C.  B.  N.  S.  336;  11   C.  B.  N. 

Wolverhampton    New   Waterworks   Co.   v,  S.  456.]     A  transferee  may,  however,  be  a 

Hawkesford,  [6  C.  B.  N.  S.  336  ;  11  C.  B.  shareholder  though  his  name  is  not  on  the 

N.  S.  456  ;]  28  L.  J.  C.  P.  242  ;  Belfast  &  register  of  shareholders,  if  it  is  on  the  regis- 

County  Down  R.   Co.  v.   Strange,   1   Ex.  ter  of  transfers  when  the  calls  is  made.    lb. 
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company  in  £500,  in  respect  of  a  call  {y)  of  £5  upon  each  of  the  said  shares, 

[or  "  two  several  calls,  the  first  of  the  said  calls  being  a  call  of  £ upon 

each  of  the  said  shares,  and  the  other  of  the  said  calls  being  a  call  of  £- 


upon  each  of  the  said  shares  "]  duly  made  by  the  said  company,  whereby  an 
action  hath  accrued  to  the  said  company  "by  virtue  of  "  The  Companies  Clauses 
Consolidation  Act,  1845,"  and  also  by  virtue  of  an  act  of  parliament  made  and 
passed  in  a  session  of  parliament  held  [^rc-J,  and  intitliled  "  An  act  [^c.J,  (z) 
[the  special  railway  act  of  the  company'^,  to  demand  from  the  defendant  the 
said  sum  of  £ ,-yet  the  said  defendant  has  not  paid  the  said  sum.  (a) 

3.  For  refusing  to  transfer  Railway  Shares  or  Scrip  hought  hy  thk 
Plaintiff  from  the  Defendant.  (6) 
Tempest  v.  Kilner,  2  C.  B.  300 ;  Stephens  v.  De  Medina,  4  Q.  B.  422 ; 


This  form  does  not  apply  in  an  action 
against  an  executor  for  calls  made  in  the 
testator's  lifetime.  Birkenhead  L.  &  C.  Ry. 
Co.  V.  Cotesworth,  5  Ex.  226.  See  Ness  v. 
Armstrong,  4  Ex.  21  ;  Wills  v.  Murray,  lb. 
843.  An  infant  may  become  a  shareholder 
in  a  railway  company,  and  if  sued  as  in  the 
form  for  calls,  a  plea  of  infancy  when  the 
calls  were  made  will  be  no  defence,  unless  it 
be  shown  that  he  is 'still  an  infant  or  has  re- 
pudiated the  shares  ;  North  Western  Ry.  Co. 
i>.  Sir  Michael,  5  Ex.  114 ;  Birkenhead  L.  & 
C.  Ry.  Co.  «.  Pilcher,  lb.  121 ;  Cork  &  Ban- 
don  Ry.  Co.  V.  Cazenove,  10  Q.  B.  53.5.  As 
to  the  liability  of  a  bankrupt  or  his  assignees 
for  calls  made  on  shares  of  the  bankrupts, 
see  The  South  Staffordshire  By.  Co.  v.  Burn- 
side,  5  Ex.  129.  The  company  cannot  sue 
an  original  subscriber  for  such  calls,  as  upon 
a  common  law  liability  arising  upon  the 
subscription  contract  —  the  covenants  there- 
in being  made  with  third  persons  —  not 
with  the  company.  Wolverhampton  New 
Waterworks  Co.  v.  Hawksford,  28  L.  J. 
C.  P.  242  ;  [6  C.  B.  N.  S.  336  ;  7  lb.  795 ; 
1 1  lb.  456.]  It  seems  that  defendant  must 
be  on  some  register  of  shareholders,  lb.  29 
L.  J.  C.  P.  121  ;  31  L.  J.  C.  P.  184,  with  the 
name  of  such  holder  inserted  therein,  as  the 
holder  of  shares  numbered  and  specifically 
appropriated  to  him ;  but  it  is  not  necessary 
that  such  register  should  have  been  sealed  at 
the  ordinary  meeting  of  the  company.  lb. ; 
The  Irish  Peat  Co.  v.  Phillips,  1  B.  &  S. 
598;  30  L.  J.  Q.  B.  114.  If  the  book  of 
shares  of  the  company  be  made  by  statute 
prima  facie  evidence  of  the  propietorship,  it 
must  have  had  the  seal  of  the  company  when 
the  call  was  made.  Cheltenham  &  Great 
Western  Union  Ry.  Co.  v.  Price,  9  C.  &  P. 
55 ;  and  see  London  Grand  Junction  Ry. 
Co.  V.  Freeman,  2  M.  &  G.  607  ;  and  Lon- 
don &  Brighton  Ry.  Co.  i'.  Eairclough,  2  M. 
&  G.  674.  But  a  non-compliance  with  mere 
directory  regulations  of  the  statute,  as  to  the 
mode  of  keeping  such  book,  or  the  time 
within  which  it  is  to  be  made  or  sealed, 
would  not  render  it  inadmissible ;  South- 
ampton Co.  V.  Richards,  1  M.  &  G.  448  ;  nor 
because  it  does  not  contain  the  names  of  all 


the  shareholders.  London  Grand  Junction 
Ry.  Co.  II.  Graham,  1  Q.  B.  271  ;  London 
Grand  Junction  Ry.  Co.  v.  Freeman,  2  M.  & 
G.  606.  A  book  bona  fide  intended  to  be 
valid  and  to  operate  as  such  may  be  valid  de 
facto,  as  a  register.  Wolverhampton  New 
Waterworks  Co.  u.  Hawksford,  29  L.  J. 
C.  P.  121  ;  31  L.  J.  C.  P.  184;  [7  C.  B. 
N.  S.  795  ;  11  lb.  456.]  Although  the  regis- 
ter is  prima  facie  evidence  against  a  defend- 
ant, it  is  not  conclusive :  he  may  show  that 
de  jure  he  is  not  a  shareholder.  Shropshire 
Union  Ry.  Co.  v.  Anderson,  3  Ex.  401  ; 
Waterford,  Wexford,  Wicklow  &  Dublin 
Ry.  Co.  V.  Pidcock,  22  L.  J.  Ex.  146.  As  to 
actions  on  the  covenant  on  the  deed  of  set- 
tlement, Smith  V.  Gcldsworthy,  4  Q.  B. 
430  ;  Hutts  v.  Giles,  12  M.  &  W.  492. 

[y)  If  the  action  is  brought  to  recover 
the  amount  of  several  calls,  the  declaration 
should  be  framed  accordingly.  So  where  the 
calls  are  payable  by  instalments,  which  they 
mav  be ;  The  North  Western  Ry.  Co.  i.  Mc- 
Michael,  6  Ex.  273 ;  The  Birkenhead  L.  & 
C.  Ry.  Co.  V.  Webster,  6  Ex.  277  ;  but  all  the 
instalments  must  be  due  before  an  action 
can  be  brought  for  any  one  instalment.  Am- 
bergate  &c,  Ry.  Co.  v.  Coulthard,  5  Ex. 
459 ;  see  forms,  Cork  &  Bandon  Ry.  Co.  v. 
Goode,  13  C.  B.  618;  Belfast  &  County 
Down  Ry.  Co.  v.  Strange,  1  Ex.  739 ;  New- 
port &c.  Ry.  Co.  V.  Hawes,  3  Ex.  476.  A 
general  meeting  is  not  necessary  to  enable 
the  directors  to  make  a  call.  Sheffield,  Ash- 
ton-nnder-Lyne  &  Manchester  By.  Co.  v. 
Woodcock,  7  M.  &  W.  574. 

(z)  This  allegation,  that  the  action  accrues 
by  virtue  of  the  general  and  special  acts,  is 
necessary  to  entitle  plaintiflF  to  this  statutory 
form  of  remedy.  Moore  v.  The  Metropoli- 
tan Sewage  Manure  Co.  3  Ex.  333. 

(a)  The  plaintifft  are  entitled  to  interest 
upon  the  calls  due  by  virtue  of  the  statute, 
s.  25  ;  and  a  count  for  interest,  therefore,  is 
not  necessary.  But  the  sum  claimed  here 
must  be  suiEcient  to  cover  the  debt  and  all 
interest  due  up  to  the  time  of  trial,  vid.  Obs. 
ante,  225. 

(b)  If  the  transfer  requires  a  deed,  then 
an  allegation  to  the  effect  that  the  deed  was 
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Powell  V.  Jessopp,  18  C.  B.  336 ;  "Watson  v.  Spratley,  10  Ex.  222 ;  Stray  v. 
Eussell,  1  El.  &  El.  888,  916. 

[4.  By  Vendor  of  Shares  against  Purchaser  for  not  accepting. 

That  in  consideration  that  the  plaintiif  would  sell  to  the  defendant 

shares  in  the  • — —  Company  at  the  price  of  $ per  share,  and  would  do 

all  things  necessary  on  the  plaintiff's  part  to  transfer  the  said  shares  to  the 

defendant  on  the day  of then  next,  the  defendant  promised  the 

plaintiif  that  he  would  at  the  time  aforesaid  accept  the  transfer  of  the  said 
shares,  and  do  all  things  necessary  on  his  part  in  that  behalf,  and  pay  the  said 
price  for  the  same  upon  the  transfer  thereof ;  and  all  conditions  were  fulfilled, 
and  all  things  happened,  and  all  times  elapsed,  necessary  to  entitle  the  plain- 
tiff to  have  the  said  promise  of  the  defendant  performed  by  him ;  yet  the 
defendant  did  not  accept  the  transfer  of  the  said  shares,  nor  do  all  things  neces- 
sary on  his  part  in  that  behalf,  nor  pay  the  said  price  for  the  same,  and  by 
reason  thereof  the  plaintiff,  as  the  legal  owner  of  the  said  shares,  became  liable 
to  pay  and  paid  calls  made  upon  the  said  shares,  subsequently  to  the  said 
breach  by  the  defendant  of  his  said  promise.  \_Such  calls  must  he  claimed 
specially,  and  are  not  recoverable  under  the  common  count  for  money  paid. 
Sayles  v.  Blane,  14  Q.  B.  205.] 

5.  Against  a  Railway  Company  upon  a  Judgment  of  the  Sheriff  for 
the  Damages  assessed  ly  his  Jury  as  Compensation  in  respect  of  the 
Plaintiff"' s  Lands  having  been  injuriously  affected  by  the  Defend- 
ant's Railway,  and  for  the  Costs  of  the  Inquiry. 

Mortimer  v.  The  South  Wales  Ry.  Co.  (c)  1  El.  &  El.  375 ;  Fletcher  v. 
Great  Western  Ey.  Co.  [4  H.  &  N.  242].  (rf) 

prepared  and  tendered  is  necessary.  By  grave  &  Hart's  case,  L.  R.  5  Eq.  204  ;  King's 
"The  Companies'  Acf,  1862,"  s.  22,  the  Case,  L.  E.  6  Ch.  Ap_.  196.]  The  proper 
mode  of  transferrinf;  shares  is  provided  by  measure  of  damages  is  the  difference  be- 
the  regulations  of  each  particular  company,  tween  the  price  agreed  on,  and  the  market 
Shares  in  companies  which  require  an  act  price  when  the  contract  was  broken,  but  not 
of  parliament  to  carry  them  into  effect,  such  for  a  further  advance,  which  took  place  af- 
as  railways,  &c.  may  be  legally  sold  by  parol  terwards  at  the  time  of  the  actua^issuing  of 
during  provisional  registration.  Young  v.  the  scrip.  Shaw  v.  Holland,  15  M.  &  W. 
Smith,  15  L.  J.  Ex.  81  ;  [15  M.  &  W.  121.]  136 ;  Tempest  v.  Kilner,  3  C.  B.  253.  See 
Afterwards  the  transfer  must  be  by  deed,  8  other  forms,  Stewart  v.  Canty,  8  M.  &  W. 
&  9  Vict.  c.  16,  s.  16,  but  cannot  be  made  160 ;  Hibblewhite  v.  M'Morine,  6  M.  &  "W. 
until  the  transferrer  has  paid  up  all  calls  212  ;  Hare  y.  Waring,  3  M.  &W.  362;  [Field 
due.  lb.  See  Wordsworth  on  Joint  Stock  !'.  Lelean,  6  H.  &  N.  617.] 
Companies,  5th  ed.  362.  If  the  transfer  bp  (c)  Where  the  lands  are  injuriously  af- 
not  legally  completed,  there  is  no  implied  fected  to  some  extent,  the  quantum  of  dam- 
liability  on  the  part  of  the  purchaser  to  re-  ages  given  by  the  jury  cannot  be  disputed 
imbnrse  the  seller  for  calls  which  he  is  sub-  — the  inquisition  is  conclusive.  [Liability  of 
sequently  oblit'ed  to  pay.  Humble  v.  Lang-  a  railway  company  to  pay  compensation  in 
ston,  7  M.  &  W.  517.  A  shareholder  may  respect  of  mines  lying  under  land  taken  by 
transfer  to  a  man  of  straw,  and  so  get  rid  of  them.  Great  Western  Railway  v.  Bennett, 
his  liability  if  the  transfer  is  made  tona ,/idc.  36  L.  J.  Q.  B.  133.] 

Re  The  Phoenix  Life  Assurance  Co.  ex  parte  (d)  But  it  may  be  shown  by  defendant 

Hatton ;  31  L.  J.  Ch.  340 ;  [2  J.  &  H.  441  ;]  that  the  lands  are  not  injuriously  affected 

Ex  parte  Costello,  30  L.  J.  Ch.  113  ;  [2  De  G.,  within  the  meaning  of  the  act,  and  that  the 

F.&  J.  (Am.  ed.)  302,  and  cases  in  note  (1).]  subjoined    matters    of   complaint    are    not 

In  re  Mexican   &   South   American  Co.  ex  within  the  68th  section.     Chapman  i:  Mon- 

parte  Hyam,  29  L.  J.  Ch.  243  ;  [1  De  G.,  F.  &  mouthshire  Railway  &  Canal  Co.  2  H.  &  N 

J.  75,  and  cases  in  note  ( 1 ) ;]  Ex  parte  Budd,  267, 
31  L.  .1.  Ch.  4  ;  [3  Do  G.,  E.  &  J.  297  ;  Mus- 
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Ob8.  —  There  is  a  right  to  compensation  under  the  act,  where  the  injury  is  done 
under  the  powers  given  to  the  company  by  act  of  parliament.  Where  the 
cause  of  injury  is  not  authorized  by  the  companies'  act,  the  common  law 
remedy  by  action  remains.  Imperial  Gas  Light  &c.  Co.  v.  Broadbent,  [7  H. 
L.  Cas.  600.] 

6.  Against  a  Railway  Company  for  the  Amount  awarded  to  the  Plain- 
tiff upon  an  Arbitration  under  the  Lands  Clauses  Consolidation  Act, 
1845,  8  &  9  Viet.  c.  18,  ss.  23-68,  as  Compensation  for  Lands  inju- 
riously affected. 

Evans  v.  Lancashire  &  Yorkshire  Ry.  Co.  1  El.  &  Bl.  754.  [What  is  the 
subject  of  compensation  under  lands  and  railway  clauses  consolidation  acts, 
Eickett  V.  Metropolitan  Ry.  Co.  L.  R.  2  H.  L.  175  ;  Brand  o.  Hammersmith 
Ry.  Co.  L.  R.  1  Q.  B.  130;  L.  R.  2  Q.  B.  223;  Beckett  v.  Midland  Ry.  Co. 
L.  R.  C.  P.  241 ;  L.  R.  3  C.  P.  82.  As  to  what  the  sections  as  to  costs  under 
lands  clauses  act  apply  to,  Copp  v.  The  Midwales  Ry.  Co.  L.  R.  1  Q.  B.  342. 
When  verdict  was  returned  for  less  than  the  oflfer  made  by  company,  that  offer 
including  plaintiff's  costs,  Balls  v.  Metropolitan  Ry.  Co.  L.  R.  1  Q.  B.  337.] 

7.  Declaration  for  recovery  of  the  Costs  of  an  Arbitration  under  s.  34 

of  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  o.  18. 
Martin  v.  The  Leicester  Waterworks  Co.  3  H.  &  N.  463. 

Obs.  —  The  costs  are  recoverable  by  action,  although  the  plaintiff  had  not  given 
any  notice  to  the  company  of  the  amount  of  compensation  claimed,  and  the 
company  in  consequence  had  not  offered  any  sum  to  the  plaintiff.  Martin  v. 
The  Leicester  Waterworks  Co.  3  H.  &  N.  463. 


THE  COMPANIES'  ACT,  1862. 

Obs. —  "The  Companies'  Act,  1862,"  25  &  26  Vict.  c.  89  (which  is  now  the  act 
regulating  trading  companies),  s.  70,  enacts  that,  "  In  any  action  or  suit 
brought  by  the  company  against  any  member  to  recover  any  call  or  other 
moneys  due  from  such  member  in  his  character  of  member,  it  shall  not  be 
necessary  to  set  forth  the  special  matter,  but  it  shall  be  sufficient  to  allege 
that  the  defendant  is  a  member  of  the  company,  and  is  indebted  to  the  com- 
pany in  respect  of  a  call  made  or  other  moneys  due,  whereby  an  action  or  suit 
hath  accrued  to  the  company." 

The  calls  on  shares  depend  upon  the  regulations  for  management  made  by  each 
company,  which,  of  course,  must  be  considered "  before  commencing  or  de- 
fending an  action.  See  ss.  14,  15,  and  16,  and  Table  A  in  the  first  schedule 
of  the  act. 

By  s.  41,  the  publication  of  the  name  of  a  limited  company  is  prescribed,  and 
if  the  company,  do  not  comply  with  the  requirements  of  the  section  certain 
penalties  may  be  imposed,  s.  42.  And  where  a  bill  of  exchange  was  ad- 
dressed to  a  limited  company,  with  the  omission  of  the  word  "limited,"  the 
secretary  who  had  accepted  it  as  secretary  of  the  company  was  held  person- 
ally liable.  Penrose  v.  Martyn,  EL,  Bl.  &  El.  499;  28  L.  J.  Q.  B.  28,  and 
form. 

As  to  promissory  notes  and  bills  of  exchange,  see  s.  47,  and  the  regulations  for 
the  management  of  the  particular  company. 

In  actions  brought  by  certain  Umited  companies  a  judge  may  in  particular  cases 
order  such  company  to  give  security  for  costs.     S.  69. 

Part  IX.  of  the  act  relates  to  the  repeal  of  acts  and  temporary  provisions,  and 
the  first  part  of  the  third  schedule  gives  a  list  of  the  repealed  acts,  and  the 
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* 
Obs.  second  part  saves  s.  47  of  7  &  8  Vict.  c.  113,  which  gives  to  existing  banking 
companies  the  power  of  suing  and  being  sued. 
It  is  not  competent  to  the  adventurers  or  shareholders  in  a  cost-book  mine  to 
stipulate  by  their  rules  that  unpaid  calls  shall  be  recovered  as  a  debt  due  from 
the  defaulting  shareholder  to  the  purser  of  the  mine.  Hybart  v.  Parker,  4 
C.  B.  N.  S.  209.  A  call  founded  on  colonial  acts  is  a  simple  contract  debt. 
The  Welland  Railway  Co.  v.  Blake,  6  H.  &  N.  410,  and  form. 

For  Calls  due  to  a  Company  registered  under  the  Companies'  Act,  1862. 

The Company,  Limited,  being  a  company  completely  registered  accord- 
ing to  the  "Companies'  Act,  1862,"  by ,  their  attorney,  sue ■.     For 

that  the  defendant  is  a  holder  (e)  of shares  in  the  said  company,  and  is 

indebted  to  the  plaintiffs  in  £ for  a  call  of  £ [or  "  for  two  calls  of 

the  respective  sums  of  £ and  £ "]  upon  each  of  the  said  shares  duly 

made  by  the  company  upon  the  defendant,  as  holder  of  such  shares,  in  accord- 
ance with  the  said  act ;  and  the  defendant  has  not  paid  the  same. 


REAL   PROPERTY.     See  "Vendors  and  Purchasers." 


RECOGNIZANCE   OF   BAIL.  (/) 

On  a  Recognizance  of  Bail  in  Q.  B.,  C.  P.,  or  Ex. 

.  The  venue  is  local,  and  should  he  laid  in  Middlesex  ;  the  recognizance,  when 
entered,  being  a  record.  The  sum  demanded  will  be  the  amount  recovered  by 
the  judgment  against  the  principal,  unless  the  recognizance  were  taken  in  G.  P., 
and  in  such  case  the  recognizance  is  taken  in  a  sum  certain,  which  i.i  to  be 
demanded  in  an  action  thereon.J     For  that  the  defendants,  on  [^'''•J;  came  into 

(e)  By  the   companies'   act,   1862,  s.  23,  he  alone  were  a  party  thereto,  without  notic- 

"The  subscribers  of  the    memoranclum   of  ing  the  other  bail.      The  two  bail   are   to- 

association  of  any  company  under  this  act  gether  uot  liable  in  C.  P.  beyond  the  amoarit 

shall  be  deemed  to  have  agreed  to  become  specified  in   the    recognizance.     Vansandau 

members  of  the  company  whose  memoran-  v.  Nash,   10    IBing.  329.     See   points   as   to 

diim   they   have   subscribed,  and  upon  the  the  declaration   and  setting  out  judgment, 

registration  of  the  company  shall  be  entered  2   Chit.   Plead.   7th    ed.   335  ;    England    v. 

as   members   on    the   register    of    members  Eyre,  •')  B.  &  Ad.  68.     The  above  form   can 

thereinafter  mentioned;"  s.  25,  "and  every  easily  be  adapted  to  the  form  used  in  the 

other  person  who  has  agreed  to   become  a  coartof  common  pleas.    The  plaintiff  should 

member  of  a  comp.iny  under  this  act  whose  enter  the  recognizance  on  the  roll,  and  carry 

name  is  entered  on  the  register  of  members,  in  and  docket  it,  before  the  bail  can  plead, 

shall  be  deemed  to  be  a  member  of  the  com-  as  they  might  otherwise  plead  nul  tiet  record; 

pany."    In  the  repealed  joint  stock  compa-  and  the  plaintiff,  would,  it   seems,  be  snb- 

nies'  act,   1856,  s.   19,  the  words  are  "  ac-  jeered  to  the  costs  of  such  plea,  if  the  re- 

cepted  any  share."  See  The  New  Brunswick  cognizance  were  not  cari'ied  in  when  it  was 

&c.  Railway  &  Land  Co.  v.  Muggeridge,  3  pleaded.     Hartley  v.  Hodson,  1   Moore,  430. 

H.  &  N.  160,  580.  The  statement  of  the  recognizance  should 

(/)  See  Practice,  &c.  Chit.  Arch.  Index,  correspond  with  the  entry  on, record.  [The 
"Recognizanceof  Bail,"  and  "  Bail;"  "Bail  declaration,  on  a  recognizance  to  prosecute 
Bond,"  ante,  67.  The  bail  may  be  sued  joint-  an  appeal  is  bad,  if  it  does  not  aver  that  tlie 
ly  or  separately.  If  there  be  any  difBculty  in  recognizance  was  returned  to  the  appellate 
serving  one  of  them  with  the  writ,  or  if  it  be  court,  and  there  entered  of  record ;  and  it 
material  to  preserve  the  legal  remedy  against  seems  that  such  declaration  must  show  that 
the  assets  of  each  in  the  event  of  death,  the  court  in  which  the  recognizance  was 
they  should  be  sued  separately ;  otherivise  taken  had  jurisdiction  of  the  action.  Tar- 
not.  In  declaring  against  one  bail  only,  it  bell  v.  Gray,  4  Gray,  444.] 
will  suffice  to  set  out  the  recognizance  as  if 
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the  court  of  queen's  bench  at  Westminster,  in  their  proper  persons,  and  became 
pledges  and  bail  for  E.  F.,  that  if  he  should  be  convicted  at  the  suit  of  the 
plaintiff  in  an  action  then  depending  in  the  said  court,  at  the  suit  of  the  plain- 
tiff, against  the  said  E.  F.,  then  the  defendant  consented  to  pay  all  such  moneys 
as  should  be  adjudged  to  the  plaintiff  in  that  behalf,  to  be  made  of  their  and 
each  of  their  lands  and  chattels,  and  levied  to  the  use  of  the  plaintiff,  if  it 
should  happen  that  the  said  E.  F.  should  not  pay  to  the  plaintiff  the  said 
moneys,  or  render  himself  to  the  queen's  prison  on  that  occasion  ;  and  although 
the  plaintiff  afterwards,  by  the  judgment  of  the  said  court,  recovered  in  the 

action  against  E.  F.  £ ,  (a)  for  his  damages  and  costs  of  suit  in  that  behalf, 

whereof  E.  F.  was  convicted,  yet  E.  F.  hath  not  paid  to  the  plaintiff  his  said 
moneys,  nor  rendered  himself  on  that  occasion  to  the  queen's  prison,  according 
to  the  said  recognizance,  and  the  said  recognizance  and  the  said  judgment  still 
remain  in  force ;  and  the  plaintiff  hath  not  obtained  any  execution  or  satis- 
faction of  the  said  judgment,  yet  the  defendants  have  not,  nor  hath  either  of 
them,  paid  the  said  moneys. 

* 

REPLEVIN. 

Obs.  —  Replevin  is  a  remedy  grounded  and  granted  upon  a  distress,  being  a  re- 
delivery of  the  thing  distrained,  to  remain  with  the  first  possessor  on  security, 
or  pledges  given  by  him  to  try  the  right  with  the  distrainor.  1  Inst.  145  b. 
It  lies  of  all  goods  and  chattels  unlawfully  taken  and  wrongfully  detained. 
Com.  Dig.  Repl.  A.  As  for  a  distress  levied  under  a  warrant  of  justices, 
George  v.  Chambers,  11  M.  &  W.  149.  So  if  goods  have  been  unlawfully 
taken,  though  not  as  a  distress  ;  Mellor  v.  Leather,  22  L.  J.  M.  C.  76;  [1 
El.  &  Bl.  619;]  and  in  every  case  of  an  alleged  wrongful  taking;  Allen  v. 
Sharp,  2  Ex.  352;  [Metcalf  J.  in  Richardson  v.  Reed,  4  Gray,  443;  Meany 
u.  Head,  1  Mason,  322;  Hopkins  v.  Hopkins,  10  John.  373.  How  far  tres- 
pass de  bonis  is  concurrent  with  replevin,  see  Richardson  v.  Reed,  4  Gray, 
443,  444;  Allen  v.  Crary,  10  Wend.  349;  Stewart  v.  Wells,  6  Barb.  79.] 
But  there  must  be  a  taking  out  of  the  possession  of  the  owner.  Meunie  v. 
Blake,  25  L.  J.  Q.  B.  399;  [6  El.  &  Bl.  842.]  But  he  who  brings  it  ought 
to  have  the  property  in  himself,  although  a  special  property  is  sufficient. 
Com.  Dig.  Repl.  B.  [As  to  cases  in  which  this  action  lies,  in  ,the  American 
states,  see  1  Chitty  PI.  181  et  seq.  and  notes;  8  Kent,  483,  note  (/).]  It  lies 
against  him  who  takes  or  commands  the  taking  of  the  goods,  or  both  together. 
Com.  Dig.  Repl.  C. ;  Jones  v.  Johnson,  5  Ex.  962.  But  it  does  not  lie  for 
goods  taken  in  execution ;  Com.  Dig.  Repl.  D. ;  the  claimant  must,  in  that 
case,  interplead.  [A  creditor  at  whose  suit  an  attachment  is  made  of  goods 
not  the  property  of  the  debtor  is  not,  in  Massachusetts,  liable  in  replevin  for 
the  goods  attached,  either  alone  or  jointly  with  the  attaching  officer.  Rich- 
ardson V.  Reed,  4  Gray,  441.  In  this  case  Metcalf  J.  said  :  "  In  our  opinion, 
replevin  cannot  be  maintained,  in  this  commonwealth,  against  a  person  who 
has  no  possession  or  control  of  the  goods  to  be  replevied.  Replevied  goods 
cannot  be  restored  and  returned  to  a  person  from  whom  they  were  never 
taken,  and  such  person  cannot  rightfully  be  made  a  defendant,  sole  or  joint,  in 
an  action  of  replevin."  Hall  v.  White,  106  Mass.  599.  But  see  Allen  v. 
Crary,  10  Wend.  349;  Stewart  u.  Wells,  6  Barb.  79;  Sharp  v.  Whittenhall, 
3  Hiir,  576.] 
The  sheriif  used  to  grant  replevin  and  take  replevin  bonds.  Now,  however, 
by  19  &  20  Vict.  c.  108,  s.  63,  the  powers  and  responsibilities  of  the  sheriff 
have  ceased,  and  the  registrar  of  the  county  court  of  the  district  in  which 
any  distress  subject  to  replevin  shall  betaken  is  empowered,  subject  to  certain 
reo'ulations,  to  approve  of  replevin  bonds,  and  to  grant  replevins,  and  to  is- 
sue all  necessary  powers  in  relation  thereto,  and  such  replevin  is  to  be  ex- 

(o)   Be    particular  in  making  this  sum    not  be  amended.    Davis  v.  Dunn,  1  Dowl 
agree  with  the  record,  as  a  variance  would    N.  S.  317. 
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Obs.  ecu  ed  by  the  higli  bailiff.  Actions  on  replevin  may  be  commenced  in  the 
superior  or  in  the  county  courts,  and  in  both  cases  the  registrar  shall,  at  the  in- 
stance of  the  person  whose  goods  have  been  distrained,  cause  the  same  to  be 
replevied  to  such  party  on  his  giving  securities  (s.  64),  in  the  former  ease  as 
-  pointed  out  by  s.  65,  and  in  the  latter  by  s.  66.  Replevins  may,  at  the  in- 
stance of  the  defendant,  be  removed  into  any  of  the  superior  courts  by  cej-- 
tiorari  in  certain  cases.  S.  67.  'i'here  is  an  appeal  on  questions  of  law  from 
the  county  court,  where  the  amount  of  rent  or  damages  exceeds  £20.     S.  68. 

The  security  to  be  given  by  the  replevisor  is  in  the  form  of  a  bond  with  sure- 
ties given  to  the  distrainor  at  the  costs  of  the  replevisor,  subject  to  the  con- 
ditions of  ss.  65  and  66  respectively.  S.  70.  The  duty  of  the  registrar  under 
s.  70  is  only  to  see  that  the  bond  is  executed  by  the  party  to  the  cause  with 
sureties.  And  as  to  the  sufficiency  of  the  sureties,  it  is  incumbent  on  the 
registrar  to  exercise  proper  and  vigilant  discretion;  but  he  is  not  called  upon 
to  examine  further,  nor  can  he  incur  any  liability.  .  Young  v.  The  Brompton 
&c.  Waterworks  Co.  [1  B.  &  S.  675]. 

By  the  C.  L.  P.  Act,  1862  (23  &  24  Vict.  c.  126),  =.  22,  the  provisions  of  the  19 
&  20  Vict.  c.  108,  which  relate  to  replevin,  shall  be  deemed  and  taken  to 
apply  to  all  cases  of  replevin  in  like  manner  as  to  the  cases  of  replevin  of 
goods  distrained  for  rent,  or  damage  feasant.  By  s.  23,  the  plaintifi  in  re- 
plevin may,  in  answer  to  an  avowry,  pay  money  into  court  in  satisfaction  in 
like  manner  and  subject  to  the  same  proceedings  as  to  costs  and  otherwise  as 
upon  a  payment  into  court  by  a  defendant  in  other  actions.  And  by  s.  24, 
such  payment  into  court  in  replevin  shall  not,  nor  shall  the  acceptance  thereof 
by  the  defendant  in  satisfaction,  work  a  forfeiture  of  the  replevin  bond. 

1.  On  a  Replevin  Bond  conditioned  to  sue  in  a  Superior  Court.  (^) 

For  that  the  defendants,  by  their  bond,  made  the day  of ,  a.  d. 

acknowledged  themselves  to  be  bound  to  the  plaintiff  in  £ ,  to  be 


paid  to  him,  subject  to  the  condition  that  if  the  defendant  A.  B.  should,  within 
one  week  from  the  date  of  their  said  bond,  commence  an  action  of  replevin 

against  the  plaintiff  in  her  majesty's  court  of ,  at  Westminster,  for  taking 

and  unjustly  detaining  certain  goods  and  chattels  of  the  plaintiff  in  the  said 
bond  mentioned,  and  prosecute  such  action  with  effect  and  without  delay,  and 
unless  judgment  be  obtained  thereon  by  default,  should  prove  before  the  said 

court  of that  he,  the  said  defendant  A.  B.,  had  good  ground  for  believing 

that  the  title  to  the  hereditament,  in  respect  to  which  the  distress  was  made, 
was  in  question,  [or  "  that  the  title  to  the  toll,  market,  fair,  or  franchise  in 
respect  of  which  the  distress  was  made  was  in  question,"  or  "  that  the  rent 
or  damage  in  respect  of  which  the  distress  was  made  exceeded  £20,"]  and 
should  make  a  return  of  the  said  goods  and  chattels  if  return  thereof  should  be 
awarded ;  and  the  said  defendant  A.  B.  did  not,  within  one  week  from  the 
date  of  the  said  bond,  commence  an  action  of  replevin  against  the  said  plain- 
tiff, [or  "  and  although  the  said  defendant  A.  B.  did  commence  an  action  of 
replevin  within  one  week  from  the  date  of  the  said  bond,  yet  he  did  not  pros- 
ecute such  action  with  effect  and  without  delay,]  (Ji)  [or  set  out  the  hreach  com- 
plained of,  according  to  the  particular  facts,  and  conclude  .•]  whereby  the  said 
bond  became  forfeited.  • 

2.  On  a  Replevin  Bond  conditioned  to  sue  in  a  County  Court,  (f) 
A  count  may  be  readily  framed  from  the  above,  reference  being  had  to  the 
bond  itself  and  the  section  of  the  act  of  parliament. 

{g)  19  &  20  Vict.  c.  108,  s.  65.  defendant.     Tummous  v.  Ogle,  6  El.  &  Bl. 

(A)  These  words  mean,  to  carry  the  suit  to  571 ;  25  L.  J.  Q.  B.  403. 
a  successful  termination,  and  are  applicable        (i)  19  &  20  Vict.  c.  108,  s.  66. 
to  a  case  removed  to  a  superior  court  by  the 
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REWARD. 

1.  For  a  Reward  offered  hy  the  Defendant  hy  Public  Advertisement 
for  the  Discovery  of  an  Offender.  (A) 

For  that  the  defendant  published  an  advertisement,  whereby,  after  reciting 
that  W.  C.  had  been  robbed,  and  that  there  was  great  reason  to  suppose  that 
he  had  been  murdered,  the  defendant  promised  that  whosoever  would  giv^ 
such  information  as  might  lead  to  a  discovery  of  the  murderer  of  the  said 
W.  C.  should,  on  conviction,  ^)  receive  a  reward  of  £20,  and  that  any  person 
concerned  therein,  or  privy  thereto,  except  the  person  who  actually  committed 
the  offence,  should  be  entitled  to  such  reward,  and  every  exertion  used  to  pro- 
cure a  pardon  ;  and  by  the  said  advertisement,  the  defendant  directed  that  the 
said  information  should  be  given,  and  application  for  the  said  reward  be  made, 
to  him,  or  Mr.  W.,  solicitor,  Hereford ;  and  the  plaintiff,  not  being  the  party 
who  actually  committed  the  said  offence,  gave  (m)  to  the  defendant  such  in- 


[Jc)  Williams  v.  Carwardine,  5  C.  &  P. 
566 ;  4  B.  &  Ad.  621,  S.  C. ;  [England  v. 
Davidson,  11  Ad.  &  E.  856  ;  Neville  v.  Kelly, 
12  C.  B.  N.  S.  740;  Tamer  v.  Walker,  L. 
R.  1  Q.  B.  641  ;  S.  C.  L'.  K.  2  Q.  B.  301 ;] 
and  see  forms  of  declarations  in  Lancaster 
V.  Walsh,  4  M.  &  W.  16  ;  [Neville  v.  Kelly, 
12  C.  B.  N.  S.  740  ;1  and  other  forms  in  the 
cases  cited  infra.  For  offering  premium  for 
best  plan  for  a  building ;  Ward  v.  Lowndes, 
28  L.  J.  Q.  B.  265  ;  [for  discovering^  a  lost 
child  ;  Fallick  v.  Barber,  1  M.  &  S.  108.] 
When  a  person  gives  the  required  informa- 
tion, he  may  sue  as  upon  a  contract,  although 
there  is  no  express  agreement  to  which  the 
plaintiff  and  defendant  were  parties.  Boll. 
Ab.  6  M.  PI.  per  Martin  B.;  Warlow  v. 
Harrison,  1  El.  &  El.  295  ;  per  Lord  Camp- 
hell,  Gerhard  v.  Bates,  2  El.  &  Bl.  488.  [In 
Loring  v.  Boston,  7  Met.  411,  Shaw  C.  J. 
paid  :  "  The  offer  of  a  reward  for  the  detec- 
tion of  an  offender,  is  an  offer  or  proposal 
on  the  part  of  the  person  making  it,  to  all 
persons,  which  any  one  capable  of  perform- 
ing the  service  may  accept  at  any  time  be- 
fore it  is  revoked,  and  perform  the  service ; 
and  such  an  offer  on  one  side  and  acceptance 
and  performance  of  the  service  on  the  other, 
is  a  valid  contract,  made  on  a  good  consider- 
ation, which  the  law  will  enforce."  See 
Symmes  «.  Erazier,  6  Mass.  344;  Freeman 
y.  Boston,  5  Met.  56 ;  Crawshaw  v.  Rox- 
bury,  7  Gray,  374 ;  Wentworth  v.  Day,  3 
Met.  352  ;  Gilmore  v.  Lewis,  12  Ohio,  281  ; 
Furman  v.  Parke,  1  N.  J.  310 ;  Denton  v. 
Great  Northern  Railway  Co.  5  El.  &  Bl. 
860,  865,  868.'  The  offer  or  proposal  should 
be  acted  upon  within  a  reasonable  time. 
Loring  v.  Boston,  7  Met.  409.  Such  an  offer 
may  be  withdrawn  or  revoked  at  any  timci 
before  acceptance.  Sanford  J.  in  Crocker  v. 
New  Lond.  Willimantic  &  Palmer  R.  R. 
Co.  24  Conn.  261  ;  Freeman  v.  Boston,  5 
Met.  56,  57.]  In  general  the  person  to  sue 
is  he  who  jirst  gives  the  required  information  ; 
Lancaster  v.  Walsh,  4  M.  &  W.  16  ;  Thatcher 


V.  England,  3  C.  B.  254  ;  though  led  to  in- 
form, not  by  the  proffered  reward,  but  by 
other  motives.  Williams  v.  Carwardine,  4 
B.  &  Ad.  621.  A  constable  m.iy  give  the  in- 
formation and  claim  the  reward.  England 
V.  Davidson,  11  Ad.  &  E.  856.  The  infor- 
mation must  be  given  with  the  intention  of 
its  being  acted  on,  and  not  in  the  course  of 
cursory  conversation  ;  Lockhart  v.  Barnard, 
14  M.  &  W.  674  ;  TuUock  v.  Barber,  1  M. 
&  S.  108 ;  and  if  two  give  it,  both  must  join 
in  the  action.  Lockhart  v.  Barnard,  ubi  sup. 
If  A.  communicate  the  means  by  which  the 
confession  of  the  guilty  party  may  be  pro- 
cured from  him,  which  leads  to  his  confess- 
ing and  being  convicted,  A.  will  be  entitled 
to  the  reward.  Smith  v.  Moore,  1  C.  B. 
438  ;  [Tamer  v.  Walker,  L.  R.  1  Q.  B.  641  ; 
L.  R.  2  Q.  B.  301.]  Corruptly  taking  a  re- 
ward for  helping  to  the  recovery  of  stolen 
property  without  bringing  the  offender  to 
trial,  is  prohibited  and  punishable.  24  &  25 
Vict.  c.  96,  s.  101.  And  in  publicly  advertising 
a  reward  for  the  return  of^stolen  or  lost  prop- 
erty, care  must  be  taken,  that  the  adver- 
tisement does  not  purport  that  no  questions 
will  be  asked,  or  that  the  reward  will  be 
given  or  paid  without  seizing  or  making  in- 
quiry after  the  person  producing  the  prop- 
erty, or  that  any  money  advanced  upon  the 
property  will  be  returned,  under  a  penalty 
of  £50,  to  be  sued  for  hy  action  of  debt  b\ 
any  person.  S.  102.  By  24  &  25  Vict.  c.  96, 
s.  20,  corruptly  taking  a  reward  to  restore 
dogs  is  made  a  misdemeanor. 

[l]  In  this  case  there  is  no  cause  of  action 
until  conviction.  Hernaman  v.  Smith,  10  Ex. 
659. 

(m)  This  will  depend  upon  the  facts  and 
nature  of  the  particular  advertisement.  It 
is  not  in  all  cases  necessary  that  the  infor- 
mation should  lie  given  to  the  defendant  if  it 
be  given  to  a  person  authorized  to  act  upon 
it,  as  to  a  constable.  See  Lancaster  «.  Walsh, 
4  M.  &  W.  16 ;  Thatcher  v.  England,  3  C. 
B.  254. 
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formation  as  led  to  the  discovery  that  E.  F.  was  the  murderer  of  the  said 
W.  C. ;  and  the  said  E.  F.  was,  in  due  course  of  law,  tried  for  and  convicted 
of  the  said  murder  in  consequence  of  such  information  so  given  by  the  plain- 
tiff as  aforesaid,  of  all  which  the  defendant  had  notice,  and  was  requested  by 
the  plaintiff  to  pay  him  the  said  money,  yet  the  defendant  hath  not  paid  the 
same.  \^Add  a  count  for  work  done  {n)  and  an  account  stated,  if  there  is  any 
evidence  to  support  the  latter.'] 

2.  For  recovery  of  a  Reward  offered  for  Lost  Property. 

For  that  the  defendant  promised  to  pay  £ — - —  to  any  person  who  should 
find  and  would  deliver  to  the  defendant  a  [watch]  then  lately  lost  by  him, 

and  the  plaintiff  having  found  the  ,  delivered  it  to  the  defendant,  and 

requested  him  to  pay  to  the  plaintiff  the  said  £ ,  but  the  defendant  hath 

not  paid  the  same. 

\_Gount  on  a  promise  made  hy  an  advertisement  offering  a  premium  to  the 
architect  who  should  produce  the  best  plan  for  a  building.  Ward  v.  Lowndes. 
28  L.  J.  Q.  B.  265.] 
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Obs.  —  See  the  common  indebitatus  count,  and  when  it  lies,  ante,  27,  28,  Obs.  1  and 
2.  The  declaration  should  be  special:  1st.  Wliere  the  action  is  no(  against 
the  vendee,  but  against  a  party  who  guarantied  the  price,  if  the  vendee 
made  default,  ante,  137,  Obs. ;  as  to  which  see  Dodsley  v.  Varley,  12  Ad.  &  K. 
632.  2d.  Where  there  has  been  no  delivery  or  acceptance  of  the  goods, 
and  by  reason  of  their  being  mixed  and  undistinguished  from  others,  or 
not  having  been  weighed  out,  &c.  so  as  to  ascertain  the  e.xact  price,  &c.  no 
property  in  the  identical  goods  has  vested  in  the  defendant,  and  they  have 
not  been  appropriated  to  his  use,  &e.  See  the  cases  cited,  Rhode  d. 
Tliwaites,  B  B.  &  C.  388;  Gillett  v.  Hill,  2  Cr.  &  M.  5.S5,  per  Bayley  J.; 
ElUot  V.  Pybus,  4  M.  &  Sc.  389;  S.  C.  10  Bing.  512;  [1  Chitty  PI.  166,  and 
notes;  Benj.  Sales  (1st  Am.  ed.),  §  352  et  seq.  and  notes,  §  358  et  seq,  and 
notes;  Blackburn  Sales,  122,  128;  Warren  v.  Buckminster,  24  N.  H.  336; 
Scudder  v.  Worster,  11  Cush.  373;  Ropes  u.  Lane,  9  Allen,  502;  Waldo  v. 
Belcher,  11  Ired.  609;  Messer  «.  Woodman,  22  N.  H.  172;  Bailey  v.  Smith, 
43  N.  H.  141;  Bell  o.  Farrar,  41  111.  400;  Rodee  v.  Wade,  47  Barb.  63; 
Chapman  u.  Shepard,  39  Conn.  413;  Hunter  v.  Hutchinson,  7  Barr,  140; 
Browning  v.  Hamilton,  42  Ala.  484;  1  Chitty  Contr.  (11th  Am.  ed.)  522  et 
seq.  and  notes;  Fuller  i:  Bean,  34  N.  H.  300;  Merchants'  National  Bank  v. 
Bangs,  102  Mass.  295.  As  to  sales  of  grain  stored  with  other  grain  of  the 
same  kind  in  elevators,  see  Benj.  Sales  (1st  Am.  ed.),  354,  note  (o);  Gush- 
ing V.  Breed,  14  Allen,  380;  Warren  u.  Milliken,  57  Maine,  97;  Kimberly 
V.  Patchin,  19  N.  Y.  330;  Russell  v.  Carrington,  42  N.  Y.  118;  Dole  r. 
Olmstead,  36  111.  160;  41  111.  344;  Youngu.  Miles,  20  Wise.  615;  23  Wise.  643; 
Chapman  v.  Shepard,  39  Conn.  413.]  3d.  Where  by  the  terms  of  the  contract 
the  goods  are  to  be  paid  for  by  a  bill  of  exchange  or  proniissorj-  note,  and  the 
vendee  refuses  to  give  it.  Paul  v.  Dod,  2  C.  B.  800;  Mussen  ji.  Price,  4 
East,  147;  Dutton  v.  Solomonson,  3  B.  &  P.  582;  [1  Chitty  PI.  357,  and 
notes;  1  Chitty  Contr.  (11th  Am.  ed.)  615;  Bass  v.  White,  7  Lansing,  171; 
Hunneman  v.  Grafton,  10  Met.  454,  458,  459;  Ascutnev  Bank  v.  McOrmsby, 
28  Vt.  721;  Eddy  o.  StafEord,  18  Vt.  235;  Rugg  v.  Weir,  16  C.  B.  N.  S. 
471 ;  Hanna  v.  Mills,  21  Wend.  90;  Rice  v.  Andrew.s,  32  Vt.  691.]  4th.  In  gen- 
eral, if  goods  are  p^id  for  partly  in  money  a,i^(!L  partly  in  giiods  to  be  deUvered, 

(n)  In  an  action  for  a  reward  offered  by  an  action  for  work  done  would  not  in  such 
advertisement,  "  there  is  the  consideration  a  case  lie."  Per  Crompton  J.  Denton  v. 
for  work  done,  and  I  never  could  see  why     The  Great  Northern  Ry.  Co.  5  El.  &  Bl.  868. 
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Obs.  the  vendor  should  declare  specially.  Harriaon  u.  Luke,  14  M.  &  W.  139  ; 
[1  Chltty  PI.  357.]  But  if  the  goods  are  delivered  to  him  in  part  perform- 
ance, the  money  may  be  recovered  under  the  common  count.  Bull  t'.  Parker, 
2  Dowl.  N.  S.  345  ;  ante,  119,  note  (d),  tit.  "  Exchange;  "  [1  Chitty.  PI.  357.] 

By  §  17  of  the  statute  of  frauds,  29  Car.  2,  c.  3,  it  is  enacted,  "That  no 
contract  for  the  sale  of  any  goods,  wares,  and  merchandises,  for  the  price  of 
ten  pounds  sterling  or  upwards  shall  be  allowed  to  be  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  th  it 
some  note  or  memorandum  in  writing  of  the  said  bargain,  be  made  and 
signed  by  the  parties  to  be  cliarged  by  such  contract,  or  their  agents  there- 
unto lawfully  authorized."  And  by  9  Geo.  4,  c.  14,  s.  7,  it  is  enacted,  after 
referring  to  the  17th  section  of  the  statute  of  frauds,  "  That  the  said  enact- 
ment shall  extend  to  all  contracts  for  the  sale  of  goods  of  the  value  of  ten 
pounds  sterling  and  upwards,  notwithstanding  the  goods  may  be  intended  to 
be  delivered  at  some  future  time,  or  may  not,  at  the  time  of  such  contract, 
be  actually  made,  procured,  or  provided,  or  fit  or  ready  for  delivery,  or  some 
act  may  be  requisite  for  the  making  or  completing  thereof,  or  rendering  the 
same  fit  for  delivery."  As  to  the  law  of  cases  upon  these  enactments,  see 
Smith's  Mercantile  Law;  Blackburn  on  the  Contract  of  Sale;  [1  Chitty 
Contr.  (11th  Am.  ed.)  540  et  serj.  and  notes;  Benj.  Sales  (1st  Am.  ed.),  §  90 
etseq.;  Gibson  v.  Holland,  L.  K.  1  C.  P.  1 ;  Vanderberg  c.  Spooner,  L.  R. 
1  Ex:  316;  Noble  v.  Ward,  L.  R.  1  Ex.  117  ;  L.  R.  2  Ex.  135;  Wilkinson  -. 
Evans,  L.  R.  1  C.  P.  407.] 

Damages.  —  Tn  actions  for  not  accepting  goods,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  market  price  on  the  day  when 
tlie  goods  ought  to  have  been  received  by  the  purchaser,  for  the  seller  may 
sell  his  goods  and  obtain  the  market  price  for  them.  Boormau  u.  Nash,  9 
B.  &  C.  145  ;  Barrow  v.  Arnaudj  8  Q.  B.  595»  610  ;  Phillpotts  v.  Evans,  5  M. 
&  W.  475;  [Benj.  Sales  (1st  Am.  ed.),  §  758  et  seq.  and  cases  in  notes;  Gor- 
don u.  Norris,  49  N.  H.  376  ;  Allen  v.  Jarvis,  20  Conn.  38  ;  Haskell  v. 
Hunter,  23  Mich.  305  ;  Whelan  c.  Lynch,  65  Barb.  329  ;  Griswold  v.  Sabin, 
51  N.  H.  167;  Norlhup  v.  Cook,  39  Missou.  208;  Orr  «.  Bigelow,  14  N.  Y. 
556;  Ballantine  v.  Robinson,  46  Penn..  St.  177;  Dana  v.  Fiedler,  12  N.  Y. 
40;  2  Chitty  Contr.  (11th  Am.  ed.)  1331,  and  cases  in  note  (s);  Whitmore  v. 
Coates,  14  Missou.  9;  Thompson  v.  Alger,  12  Met.  428,  443;  Ganson  v. 
Madigan,  13  Wise.  37.]  And  if  no  difference  is  proved,  the  plaintiff  is 
only  entitled  to  nominal  damages.  Valpy  v.  Oakley,  16  Q.  B.  941 ;  Griffiths 
V.  Perry,  1  El.  &  El.  680.  In  an  action  for  the  non-delicery  of  goods,  the 
damage  is  the  difference  between  the  contract  price  and  the  market  price  of 
similar  goods  at  the  time  when  the  delivery  ought  to  have  taken  place. 
Gainsford  v.  Carroll,  2  B.  &  C.  624  ;  Chinery  v.  Viall,  5  II.  &  N.  288  ;  Leigh 
V.  Paterson,  8  Taunt.  540 ;  Josling  v.  Irvine,  6  H.  &  N.  512  ;  Startup  c. 
Cortazzi,  2  Cr.,  M.  &  R.  165;  [Benj.  Sales  (1st  Am.  ed.),  §  758;  1  Chitty 
Contr.  (11th  Am.  ed.)  621,  and  note  (c);  2  lb.  1331;  Worthen  v.  Wilmot, 
30  Vt.  555;  Clement  &  Hawkes  Manuf.  Co.  v.  Meserole,  107  Mass.  362; 
Deming  c.  Grand  Trunk  R.  R.  Co.  48  N.  H.  455;  Cutting  «.  Grand  Trunk 
R.  R.  Co.  13  Allen,  381;  Gordon  v.  Norris,  49  N.  H.  376;  McNaught  i: 
Dodson,  49  111.  446.]  If  there  is  no  difference  the  damages  will  be  only 
nominal;  supra.  [Where  there  is  no  market  for  such  goods  to  which  the 
buyer  can  resort  to  replace  them,  the  seller  is  liable  for  the  special  damage 
caused  by  his  breach  of  contract,  which  the  buyer  cannot  prevent  accruing 
by  purchasing  the  goods  elsewhere.  Borries  v.  Hutchinson,  18  C.  P.  N.  S. 
445  ;  Beni.  Sales  (1st  Am.  ed.),  §  876;  Furlong  u.  Polleys,  30  Maine,  493, 
494;  Mcllose  v.  Fulmer,'  73  Penn.  St.  365.  Where  the  buyer  has  contracted 
to  resell  the  goods  at  a  greater  price  than  the  market  price  at  the  time  of  de- 
livery, he  cannot  in  general  recover  the  additional  profit  of  his  bargain  as  dam- 
ages. Williams  v.  Reynolds,  6  B.  &  8.  495;  and  see  Josling  v.  Irvine,  6  H. 
&  N.  512;  Randall  v:  Raper,  EL,  Bl.  &  El.  84.  It  cannot  be  taken  into  con- 
sideration in  assessing  the  damages  that  an  enhanced  price  was  agreed  for 
and  paid  in  consideration  of  delivery  at  the  time  specified.  Brady  v.  Oast- 
ier,  33  L.  J.  Ex.  300.] 

If  a  person  contracts  with  another  for  the  sale  of  a  particular  article,  and 
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Obs.  breaks  his  contract,  the  proper  damages  are  such  as  may  fairly  and  reason- 
ably be  considered  either  as  arising  naturally  from  the  breach  of  contract, 
or  such  as  may  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
the  parties  at  the  time  tliey  made  the  contract  as  the  probable  result  of  it. 
Hadley  v.  Baxendale,  9  Ex.  341 ;  [Wilson  v.  Newport  Dock  Co.  L.  K.  1  Ex. 
177;]  Smeed  v.  Toord,  1  El.  &  EI.  602;  Portman  v.  Middleton,  4  C.  B.  N.  S. 
322;  [Scott  V.  Boston  &  New  Orleans  Steamship  Co.  106  Mass.  468;  Wil- 
liams V.  Reynolds,  6  B.  &  S.  495;  Cate  r.  Gate,  50  N.  H.  149;  Home  «. 
Midland  Railway  Co.  L.  R.  8  C.  P.  131,  and  remarks  in  this  case  on  Hadley 
V.  Baxendale,  supra;  2  Chitty  Contr.  (llth  Am.  ed.)  1325,  and  note  (A), 
where  this  subject  is  fully  discussed,  and  tlie  cases  cited  ;  Ogle  v.  Vane,  L. 
R.  2  Q.  B.  275;  L.  R.  3  Q.  B.  272;  Cory  v.  Thames  &c.  Co.  L.  R.  3  Q.  B. 
181;  British  Columbia  Saw  Mill  Co.  v.  Nettleship,  L.  R.  3  C.  P.  499.]  In 
Fletcher  ;>.  Tayleur,  17  C.  B.  21,  Jervis  C.  J.  and  Willes  J.  were  of  opinion 
that,  as  in  the  case  of  breacli  of  a  contract  to  pay  money,  the  interest  of  the 
money  is  the  measure  of  damages;  so  in  the  case  of  a  breach  of  contract  to 
deliver  a  chattel,  the  measure  of  damages  should  be  the  average  profit  made 
by  the  use  of  such  chattel.  See,  also,  Grer  v.  The  Lancashire  &  Yorkshire 
Railway  Co.  6  H.  &  N.  211. 
The  purchaser  has  now  a  further  remedy  than  by  action  for  non-delivery.  He 
may  have  a  specific  delivery  of  the  goods.  By  the  mercantile  law  amend- 
ment act,  1856,  19  &  20  Vict.  u.  97,  s.  2,  it  is  enacted,  "In  all  actions  and 
suits  in  any  of  the  superior  courts  of  common  law  at  Westminster,  or  Dublin, 
or  in  any  court  of  record  in  England,  Wales,  or  Ireland,  for  breach  of  con- 
tract to  deliver  specific  goods  for  a  price  in  money,  on  the  application  of  the 
plaintiff,  and  by  leave  of  the  judge  before  whom  the  cause  is  tried,  the  jury 
shall,  if  they  find  the  plaintiff  entitled  to  recover,  find  by  their  verdict  what 
are  the  goods  in  respect  of  the  non-delivery  of  which  the  plaintiff  is  en- 
titled to  recover  and  which  remained  undelivered ;  what  (if  any)  is  the  sum 
the  plaintiff  would  have  been  liable  to  pay  for  the  delivery  thereof;  what 
damages  (if  any)  the  plaintiff  would  have  sustained  if  the  goods  should  be 
delivered  under  execution,  as  hereinafter  mentioned,  and  what  damages  if  not 
so  delivered;  and  thereupon,  if  judgment' shall  be  given  for  the  plaintiff,  the 
court,  or  any  judge  thereof,  at  their  or  his  discretion,  on  the  application  of  the 
plaintiff,  shall  have  power  to  order  execution  to  issue  for  the  delivery,  on 
payment  of  such  sum  (if  any)  as  shall  have  been  found  to  be  payable  by  the 
plaintiff  as  aforesaid,  of  the  said  goods,  without  giving  the  defendant  the 
option  of  retaining  the  same  upon  paying  the  damages  assessed;  and  such 
writ  of  execution  may  be  for  the  delivery  of  such  goods ;  and  if  such  goods 
so  ordered  to  be  delivered,  or  any  part  thereof,  cannot  be  found,  and  unless 
the  court,  or  such  judge  or  baron  as  aforesaid,  shall  otherwise  order,  the 
sheriff,  or  other  officer  of  such  court  of  record,  shall  distrain  the  defendant 
by  all  his  lands  and  chattels  in  the  said  sheriff's  bailiwick,  or  within  th^  juris- 
diction of  such  other  court  of  record,  till  the  defendant  deliver  such  goods, 
or,  at  the  option  of  the  plaintiff,  cause  to  be  made  of  the  defendant's  goods 
the  assessed  value  or  damages,  or  a  due  proportion  thereof;  provided  that 
the  plaintiff  shall,  either  by  the  same  or  a  separate  writ  of  execution,  be  en- 
titled to  have  made  of  the  defendant's  goods  the  damages,  costs,  and  inter- 
est in  such  action  or  suit." 

1.  Indebitatus  Count  for  G-oods  bargained  and  sold. 

Ante,  33,  34.  (o) 

2.  Indebitatus  Count  for  Goods  sold  and  delivered. 

Ante,  33,  34.  (p) 

(o)  This  form  is  given  by  the  C.  L.  P.        (p)  As  to  when  the  common  indebitatus 
Act,  1 852,  sch.  B,  1 .    As  to  when  it  lies,    count  lies,  see  ante,  27. 
see  ante,  28. 
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3.  Vendor  against  Vendee  vf  Goods  sold,  for  not  accepting  them.  Qf) 

For  that  the  defendant  bought  of  the  plaintiff,  and  the  plaintiff  sold  to  the 
defendant,  certain  goods  [or  state  the  kind  of  goods^,  at  a  certain  price,  and 
upon  the  terms  that  the  said  goods  should  be  delivered  by  the  plaintiff  to  the 
defendant,  and  accepted  and  paid  for  by  him ;  and  [here  aver  performance  of 
cortditions  precedent,  as  ante,  39],  yet  the  defendant  did  not  accept  or  pay  for 
the  same,  whereby*  the  plaintiff  has  incurred  expense  in  keeping  the  said 
goods,  and  in  endeavoring  to  procure  the  completion  of  the  said  contract  by 
the  defendant,  and  has  been  forced  to  resell  (r)  the  said  goods  for  a  less  price 
than  the  price  to  have  been  paid  by  the  defendant,  and  has  incurred  the  costs 
and  charges  of  such  resale.    [Add  account  stated.'] 

4.  Vendor  against  Vendee,  on  Ms  Promise  to  pay  for  Groods  hy  a  good 

Bill  of  Exchange,  (f) 

For  that  the  plaintiff  sold  to  the  defendant,  and  the  defendant  bought  of 
the  plaintiff,  forty  tons  of  iron,  on  the  terms  that  they  should  be  paid  for  by 
bill  of  exchange  drawn  at  three  months'  date,  or  made  equal  to  cash  in  three 
months,  on  delivery  of  the  said  goods,  such  bill  to  be  satisfactory  to  the  plain- 
tiff; and  the  plaintiff  delivered  the  said  iron  to  the  defendant  upon  the  terms 
aforesaid  ;  and  [here  aver  performance  of  conditions  precedent,  as  ante,  39], 
yet  the  defendant  hath  not  paid  the  price  of  the  said  iron  by  a  bill  of  exchange 
as  aforesaid,  whereby  the  plaintiff  hath  lost  and  been  deprived  of  the  use  and 
benefit  of  the  said  bill,  and  is  otherwise  injured. 

(q)  See  forms,  &c.  Boyd   v.  Lett,  2  D.  price  was  to  be  paid  on  a  named  day,  nor  is 

&  L.  847  ;  S.  C.  1  C.  B.  222 ;  Macdonald  v.  it  necessary  for  him  to  show  that  any  spe- 

Longbottom,  28  L.  J.  Q.  B.  293 ;  [1  El.  &  cific  goods  were  appropriated.      Dnnlop   v. 

El.  977  ;  Graves  v.  Legg,  9  Ex.  709  ;  Jones  Grote,  2  C.  &  K.  153  ;  [Benj.  Sales  (1st  Am. 

V.  Clarke,  2  H.  &  W.  725.]     See  forms  on  ed.),  §  762.     Vendee  is  justified  in  refusing 

bought  and  sold  notes,  Lucas  v.  Bristowe,  to  receive  goods  when  more  are  sent 'than 

27  L.  J.   Q.   B.  364 ;   [El.,  Bl.  &  &l.  907 ;]  have  been  ordered.     Levy  v.  Green,  1  EL  & 

Beckh  V.  Page,  5  C.  B.  N.  S.  708.     Another  El.  968.] 

form  may  be  adapted  from  that  for  not  ac-        (()   See  forms,  Fair  v.  M'lver,  16  East, 

cepting   railway   shares,   ante,  228,  form  4.  130;  ante,  239;  Gordon  v.  Whitehouse,  [18 

[Specific  goods.    Eight  to  reject.    Heyworth  C.  B.  747  ;]  25  L.  J.  C.  P.  300 ;  Clementson 

V.  Hutchinson,  L.  K.  2  Q.  B.  447.]  v.  Blessig,  11  Ex.  135.   And  for  not  delivering 

(r)  If  the  vendee  refuse  to  pay  for  the  goods   to  be  paid  for  by  bill,   Grifiiths  v. 

goods,  the  vendor  may  resell  and  sue   spe-  Purry,  28  L.  J.  Q.  B.  204;  [1  E1.&  El.  680;] 

cially  for  the  loss  on  the  resale.     Maclean  law,  ante,  27, 28.   )Vhere  a  bill  is  to  be  given, 

a.  Dunn,   4  Bing.   722 ;    Hone    v.    Milner,  the  price  of  the  goods  cannot  be  recovered 

Peake  E.  58,  3d.  ed. ;  [1  Chitty  Contr.  (llth  on  the  common  counts  until  the  period  of 

Am.  ed.)  599,  600;  Benj.   Sales  (1st  Am.  credit  has  expired.    Paul  v.  Dod,  2  C.  B. 

ed.),  §  782  et  seq.,  §  788  ;  2  Kent,  495,  504  ;  800 ;  Mnssen  v.  Price,  4  East,  147  ;  Button 

Sargent  J.  in  Gordon  v.  Norns,  49  N.  H.  w.  Solomonson,  3  B.  &  P.  582 ;  [1  Chitty  PI. 

383 ;  Sands  v.  Taylor,  5  John.  395 ;   East-  357.]     But  if  the  credit  has   expired,  then 

'man  J.  in  "Warren  v.  Buckminster,  24  N.  H.  the   common   count  suflSces.      lb.      Where 

336,  344  ;  Pollen  v.  Le  Eoy,  30  N.  Y.  558 ;  goods  are  sold  and  delivered  to  be  paid  for  by 

Haines  v.  Tucker,  50  N.  H.  307,  313;  Apple-  a  bill  at  a  certain  date,  if  the  bill  be  not 

ton  V.  Hogan,  9  B.  Mon.  69  ;  Redmond  o.  given,  interest  on  the  price,  from  the  time 

Smock,  28  Ind.  365 ;  Saladin  v.  Mitchell,  45  when  the  bill  would  have  become  due,  may 

111.  80 ;  M'Combs  v.  M'Kennan,  2  Watts  &  be  recovered  as  part  of  the  estimated  value 

5.  216.1  Sed  vide  Greaves  v.  Ashlin,  3  Camp,  of  the  goods  on  the  common  count  for  goods 
426.  If  the  vendor  has  not  resold,  he  may  sold  and  delivered.  Farr  v.  Ward,  3  M.  & 
recover  the  full  price  of  the  goods  If  that  W.  25. 
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5.  Vendor  against  Vendee,  for  not  giving' Security  for  the  Price  of 
Groods  sold  by  Auction,  according  to  the  Conditions,  the  Credit  not 
having  expired,  (u) 

For  that  the  plaintiflF  caused  to  be  put  up  and  exposed  to  sale  by  public 
auction,  in  lots,  certain  goods  and  chattels,  one  of  the  said  lots  being  a  horse, 
upon  the  terms  that  the  highest  bidder  should  be  the  purchaser ;  that  the  pur- 
chaser should  be  allowed  seven  months'  credit  for  the  payment  of  the  prices, 
after  giving  such  security  as  should  be  approved  of  by  J.  W.  P.  on  the  part 
of  the  said  plaintiff,  or  that  such  purchasers  respectively  should  at  their  elec- 
tion pay  down  the  price  of  the  lots  purchased  by  them  respectively  at  the  time 
of  the  said  sale,  and  in  that  event  that  a  certain  sum  should  be  deducted  by 
way  of  discount  from  the  amount  of  the  purchase-moneys  to  be  paid  by  such 
purchasers  respectively,  at  the  rate  of  £5  per  cent,  thereon  ;  of  all  which 
the  defendant  had  notice ;  and  the  defendant  became  the  purchaser  of  the  said 
horse,  upon  the  terms  aforesaid,  for  £7  13s.,  and  the  plaintiff  delivered  the 
said  horse  to  the  defendant  as  such  purchaser ;  and  although  \Jiere  aver  per- 
formance of  conditions  precedent,  as  ante,  39],  yet  the  defendant  hath  not  paid 
him  the  said  sum  of  £7  13s.,  or  given  any  security  as  aforesaid  for  the  same. 
^Add  account  stated.^ 

6.  Vendor  against  Vendee,  for  not  accepting  Goods  which -were  to  have 
been  delivered  in  Parcels  on  different  Days,  and  to  be  paid  for  on 
Delivery,  with  a  Discount,  ^c.  (x) 

Commencement  as  ante,  5.]  For  that  the  defendant  bought  of  the  plaintiff, 
and  the  plaintiff  sold  to  the  defendant,  a  quantity  of  oil,  at  a  certain  rate  or 
price  for  each  ton  thereof,  usual  allowance,  to  be  free  delivered,  half  in  the 
month  of  February  then  next,  and  the  remainder  in  the  month  of  March  then 
next,  to  be  paid  for  upon  each  delivery  in  ready  money,  allowing  £2  10s.  per 
cent,  discount,  half  of  the  oil  to  be  delivered  in  the  last  fourteen  days  in  Feb- 
ruary aforesaid,  and  the  other  half  to  be  delivered  in  the  last  fourteen  days  in 
March  aforesaid ;  and  although  the  plaintiff  was  ready  and  willing  and  offered 
to  deliver  the  said  oil  to  the  defendant  as  aforesaid,  according  to  the  terms 
aforesaid,  of  all  which  the  defendant  had  notice  [here  aver  performance  of  con- 
ditions precedent,  as  ante,  39],  yet  the  defendant  did  not  accept  the  said  oil,  or 
pay  for  the  same  as  aforesaid,  whereby  [S^c.  as  before,  Form  3,  from  the  * ; 
add  account  stated.^ 

7.  For  not  accepting  Goods  which  were  to  be  manufactured  for  a  Hail- 
way  Company,  showing  a  Wrongful  Discharge  from  further  proceed- 
ing with  the  Manufacture. 

Scott  V.  Eastern  Counties  Ry.  12  M.  &  W.  33  ;  and  see  similar  forms,  Pon- 
tifex  V.  Wilkinson,  1  C.  B.  75;  Cort  v.  Ambergate  Ry.  [17  Q.  B.  127.] 

(«)    See   another   form   for   not   clearing  C.  145;  Hoare  v.  Eennie,  [5   H.  &  N.  19; 

away  and  paying  for  goods  sold  by  auction,  Baker  «.  Firminger,  28  L.  J.  Ex.  130.]     As 

according  to  conditions  of    sale,  Pettitt   o.  to  the  measure  of  damages,  see   Obs.  ante 

Mitchell,  4  M.  &  G.  819.  235. 

(x)  See  forms,   Boormaii  c,  Nash,  9  B.  & 
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8.  For  not  taking!  aioay  from  Plaintiff^ s  Land  Timber  sold  hy  Mm  to 

Defendant.  («/) 

For  that  the  plaintifif  sold  to  the  defendant,  and  the  defendant  bought  from 
the  plaintiff,  a  quantity  of  timber,  at  the  rate  or  price  of  \Sd.  for  each  foot 
thereof,  to  be  carried  away  by  the  defendant  from  the  lands  of  the  plaintiff, 
whereon  the  same  then  were,  within  a  reasonable  time,  and  to  be  paid  for  by 
the  defendant,  when  so  carried  away  ;  and  although  [here  aver  performance  of 
conditions  precedent,  as  ante,  39],  yet  the  defendant  hath  not,  although  re- 
quested by  the  plaintiff  so  to  do,  carried  away  the  said  timber  from  the  said 
lands,  or  paid  the  plaintiff  for  the  same.    [-4rfrf  account  stated."] 

9.  For  not  paying  for  or  returning  a  Horse  received  hy  Defendant  on 

Trial,  (s) 

For  that  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  deliver  a  gelding  of  the  plaintiff,  to  be  had  and  used  on  trial  by  the 
defendant,  he  the  defendant  promised  the  plaintiff  to  return  the  same  to  the 
plaintiff  within  a  reasonable  time,  or  to  pay  him  for  the  same;  and  the  plain- 
tiff avers  that  he  did  deliver  the  said  gelding  to  the  defendant  to  be  had  and 
used  on  trial  by  the  defendant  as  aforesaid,  yet  the  defendant  did  not  return 
the  said  gelding  to  the  plaintiff,  though  a  reasonable  time  has  elapsed,  nor  hath 
he  paid  for  the  same.    \_Add.  account  stated.] 

10.  On  a  Contract  for  the  purchase  of  Hemp  to  be  delivered  at  a 
Named  Place  "  in  the  Months  of  September  and  October"  and  to  he 
paid  for  by  the  Buyer's  Acceptance,  payable  Six  Months  from  Date 
of  Invoice  and  Delivery,  (ji) 

Commencement  as  ante,  5.]  For  that  the  plaintiffs,  at  the  request  of  the 
defendant,  bargained  and  sold  to  the  defendant  a  large  quantity  of  St.  Peters- 
burg clean  hemp,  of  the  import  of  the  year  1813,  to  be  delivered  at  Hull,  of 
fair  merchantable  quality  and  good  condition,  in  the  months  of  September  and 
October  then  next,  to  be  paid  for  by  the  defendant's  acceptance,  payable  in 
London  at  six  months  from  the  date  of  the  invoice  and  delivery ;  and  although 
the  plaintiffs  were  ready  and  willing  (h)  to  have  delivered  at  Hull  to  the  de- 
fendant the  said  hemp  in  the  time  aforesaid,  and  always  have  been  and  still 

()/)  Smith  V.  Surman,  9  B.  &  C.  561.  v.  Gullifer,  44  Maine,  491 ;  Benj.  Sales   (1st 

(z)  Where  goods  are  sold  under  a  con-  Am.  ed.),  §  597.] 
tract  of  "  sale  or  retarn,"  they  pass  to  the  (a)  The  following  was  the  form  of  the 
purchaser,  subject  to  an  option  in  him  to  agreement  or  broker's  note :  "  Hull,  August 
return  them  within  a  reasonable  time,  and  13,  1813.  —  Sold  for  account  of  Messrs.  M. 
if  he  fails  to  exercise  that  option  within  a  &  Sons  to  Mr.  G.  G.,  ten  tons  of  St.  Pe- 
reasonable  time,  the  price  of  the  goods  may  tersburg  clean  hemp,  of  this  year's  import, 
be  recovered,  as  upon  an  absolute  sale  in  an  and  to  be  delivered  at  Hull  of  fair  merchant- 
action  for  goods  sold  and  delivered.  Moss  able  quality  and  good  condition  in  all  the 
u.  Sweet,  16  Q.  B.  493  ;  Beverly  v.  Lincoln  months  of  September  and  October  next,  at  £84 
Gas  Light  Co.  8  Ad.  &  E.  829;  ante,  27;  per  ton,  payment  per  the  buyer's  acceptance, 
[Schle.'iinger  v.  Stratton,  9  R.  I.  478  ;  Dear-  payable  in  London  six  months  from  date  of 
born  V.  Turner,  16  Maine,  17;  Perkins  c.  invoice  and  delivery."  Form  for  not  ac- 
Douglass,  20  Maine,  317;  Walker  i'.  Blake,  ceptin^goods  to  be  delivered  at  a  particular 
37  Maine,  373  ;  Sargent  v.  Gile,  8  N.  H.  place,  Philpotts  v.  Evans,  5  M.  &  W.  475. 
327,  328 ;  Porter  v.  Pettengill,  12  N.  H.  300,  (6)  This  averment  seems  sufficient.  Eaw- 
301  ;  Meldram  v.  Snow,  9  Pick.  441 ;  Crocker  son  v.  Johnson,  1  East,  203  ;  Waterhouse  v. 

Skinner,  2  B.  &  P.  447  ;  ante,  172,  note  (()• 
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are  ready  and  willing  to  deliver  the  same  at  Hull  to  the  defendant,  and  the 
plaintiffs  delivered  to  the  defendant  an  invoice  of  the  said  hemp,  and  drew  a 
bill  of  exchange  for  the  amount  of  the  purchase-money  of  the  said  hemp,  pay- 
able at  six  months  date,  and  requested  the  defendant  to  accept  the  same  accord- 
ing to  the  terms  of  the  said  bargain  and  sale ;  and  although  [here  aver  per- 
fonnance  of  conditions  precedent,  as  ante,  39],  yet  the  defendant  did  not  accept 
the  said  bill  of  exchange,  and  has  not  paid  for  the  said  hemp. 

11 .  Vendee  against  Vendor,  for  not  delivering  Groods.  (e) 

For  that  the  plaintiff  bargained  and  agreed  with  the  defendant  to  buy  of 
him,  and  the  defendant  then  sold  to  the  plaintiff,  certain  goods  [or  "  chests  of 

tea"],  at  £ ,  to  be  delivered  by  the  defendant  (rf)  to  the  plaintiff  on  [S^c. 

or  "  on  request,"  or  "  at,"  according  to  the  fact],  and  to  be  paid  for  by  the 
plaintiff  to  the  defendant  on  delivery  [or  "  as  follows,"  S^c.  ;  if  it  he  paid  for 
by  bill,  state  the  fact,  alleging  a  readiness  to  accept  or  give  it,  i^c]  ;  and  although 
[here  aver  performance  of  conditions  precedent,  as  ante,  39],  (e)  yet  the  defend- 
ant did  not  deliver  the  said  goods  to  the  plaintiff,  whereby  the  plaintiff  hath 
been  deprived  of  the  gains  and  profits  which  would  have  accrued  to  him  from 
the  delivery  of  the  said  goods.    [Add  account  stated.'] 

[11a.  Another  Form  for  Same. 

And  the  plaintiff  says  he  purchased  of  the  defendant  the  following  goods, 

viz  : ,  for  the  sum  of  one  hundred  dollars,  to  be  paid  therefor  on  delivery 

thereof ;  and  the  defendants  promised  to  deliver  the  same  on  the day 

of ,  at  the  defendant's  store  in ;  and  on  said  day  the  plaintiff  de- 
manded said  goods  at  said  store,  and  tendered  to  the  defendant  said  sum  of 
one  hundred  dollars  in  payment  of  the  same,  and  the  defendant  refused  to 
deliver  the  same  to  the  plaintiff. 

Like  counts.  Ramsden  v.  Gray,  7  C.  B.  961 ;  Porritt  v.  Baker,  10  Ex.  759. 
For  not  delivering  goods  agreed  to  be  delivered  as  required ;  Jones  v.  Gibbons, 
8  Ex.  920  ;  to  be  delivered  in  certain  quantities  weehly  ;  Josling  v.  Irvine,  6 
H.  &  N.  512  ;  for  not  delivering  the  residue  after  part  delivery  under  ike  con- 
tract ;  Bentley  v.  Dawes,  9  Ex.  666 ;  for  not  delivering  timber  under  contract 
to  deliver  at  a  foreign  port ;  Gabriel  v.  Dresser,  15  C.  B.  622. 

llh.  Purchaser  against  Vendor  on  a  Contract  for  the  Sale  of  Grovds 
expected  by  a  Certain  Ship,  for  not  delivering. 
That  it  was  agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the 
defendant  should  sell  and  deliver  to  the  plaintiff,  and  that  the  plaintiff  should 

buy  from  the  defendant, tons  of  [Petersburg  hemp],  expected  to  arrive 

at by  the  ship ,  at  the  price  of  $ per  ton  from  the  quay,  and 

(c)  See  another  form,  &c.  Wood  ?'.  Tas-  the  fact,  and  that  he  was  ready  and  willing 
sell,  6  Q.  B.  234  ;  and  see  Chit.  jr.  Contr.  to  take  them  away,  with  a  request  to  defend- 
Index,  "  Sale."  See  another  form,  Salter  v.  ant  to  be  allowed  to  take  them,  &c. 
Woollams,  2  M.  &  G.  651.  Form  with  spe-  (e)  A  tender  of  the  price  need  not  be 
cial  damages  for  not  being  able  to  fulfil  sub-  stated ;  but  a  request  of  delivery  must  be 
contract.  Josling  v.  Irvine,  6  H.  &  N.  512  ;  alleged  where  the  contract  is  that  the  goods 
Smeed  v.  Foord,  28  L.  J.  Q.  B.  178.  When  should  be  delivered  on  request.  Bach  v. 
the  vendee  may  sue  for  non-delivery,  vide  Owen,  5  T.  R.  409 ;  Radford  v.  Smith,  3  M. 
Obs.  sup.  234.  [As  to  time  of  delivery,  Cod-  &  W.  254.  Demand  of  delivery  by  servant 
dington  v.  Palaeologo,  L.  R.  2  Ex.  193.]  Squier  v.  Hunt,  3  Price,  68. 

(d)  If  plaintiff  was  to  send  for  them,  state 
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on  the  terms  that  if  the  ship  should  be  lost  or  the  [hemp]  should  be  damaged 
on  the  voyage,  the  said  agreement  should  be  considered  void  for  such  quan- 
tities as  might  be  lost  or  damaged,  the  quality  to  be  of  fair  average  of  the 
season,  and  payment  to  be  made  by  the  plaintiff  by  six  months'  acceptance,  or 
cash  in  fourteen  days,  less  two  and  a  half  per  cent,  discount,  at  the  plaintiff's 
option  ;  and  after  the  making  of  the  said  contract,  the  said  ship  arrived  at 

aforesaid  with tons  of  the  said  [hemp]  on  board  not  damaged  ;  and 

all  conditions  were  fulfilled,  and  all  things  happened,  and  all  times  elapsed, 
necessary  to  entitle  the  plaintiff  to  the  delivery  of  the  last  mentioned  goods  as 

aforesaid,  yet  the  defendant  did  not  deliver  to  the  plaintiff  the  said tons 

of  the  said  [hemp].  (/) 

lie.  Purchaser  against  Vendor  on  a  Contract  for  the  Sale  of  Croods  sold 
hy  Description,  for  delivering  Groods  inferior  to  the  Description. 
That  it  was  agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the 
defendant  should  sell  and  deliver  to  the  plaintiff,  and  that  the  plaintiff  should 

buy  and  accept  from  the  defendant, sacks  of  flour,  at  the  price  of 

shillings  per  sack,  of  the  sanie  quality  as  certain  flour  which  the  defendant  had 
then  lately  sold  and  delivered  to  G.  H. ;  and  all  conditions  were  fulfilled,  and 
all  things  happened,  and  all  times  elapsed,  necessary  to  entitle  the  plaintiff  to 
have  such  flour  delivered  as  aforesaid,  yet  the  defendant  did  not  deliver  to  the 
plaintiff  any  such  flour  as  aforesaid,  but  delivered  to  the  plaintiff,  as  and  for 
the  flour  so  agreed  to  be  sold  and  delivered  as  aforesaid,  certain  flour  not  of 
the  same  quality  as  the  flour  which  he  had  so  sold  and  delivered  to  the  said 
G.  H.,  but  of  an  inferior  quality,  whereby  the  plaintiff  lost  the  price  paid  by 
him  to  the  defendant  for  the  said  flour,  and  the  profits  which  he  would  have 
derived  from  the  performance  of  the  said  agreement  by  the  defendant.  {g)'\ 

12.   Vendee  against  Vendor,  on  his  Promise  to  return  a  Sum  deposited 
with  him,  if  Plaintiff  should,  on  Trial  of  a  Horse,  decline  to  pur 
chase  it. 

For  that  the  defendant  was  possessed  of  a  certain  horse,  and  was  desirous 
of  selling  the  same,  and  it  was  agreed  between  the  plaintiff  and  the  defendant 
that  the  plaintiff  should  pay  to  and  deposit  with  the  defendant  a  certain  sum 
of  money,  and  that  the  defendant  should  let  the  plaintiff  .have  the  said  horse 
on  trial,  on  the  terms  that  if  the  plaintiff  did  not  upon  such  trial  like  the  said 
horse,  and  declined  buying  the  same,  he  the  defendant  would  take  back  the 
said  horse,  and  would  return  the  said  sum  of  money  to  the  plaintiff,  when  he 

(f)  [Like  counts.      Moore  o.    Campbell,  be  delivered  on  the  safe  arrival  of  "a  cor- 

10  Ex.  323  ;  Fischel  «.   Scott,  15  C.  B.  69.  tain  ship ;   Hale  v.  Rawsoii,  4   C.  B.  N.  H. 

Like   counts   on    contracts   for   the   sale  of  85.     [All  held  absolute  on  the  arrival  of  the 

goods  "  on  ai-rival "  by  a  certain  ship ;  Boyd  ship,  although  without  the  goods  on  hoard.] 

0.  Siffkin,  2  Camp.  325 ;  "  on  arrival  "  be-  Count  on  a  contract  of  sale  of  500  tons  of 

fore   a  certain   day ;    Idle    v.   Thornton,    3  nitrate   of  soda,  to  form  the  full  cargo  of 

Camp.  274;  "to  arrive  "  by  a  certain  ship ;  a  ship  named,  for  delivering   only   the  full 

Lovatt  V.  Hamilton,  5  M.  &  W.  639  ;  John-  cargo,  being  less  than  the  quantity,  Bourne 

son  V.  Macdonald,  9   M.  &  W.   600.     [All  o.  Seymour,  16  C.  B.  337.] 

held  to  be  conditional  on  the  arrival  of  the  [g)  [Like  counts.     Harnor  r.   Groves,   15 

ship  with  the  goods.]     Like  counts  on  con-  C.  B.  667  ;  Loder  ».  Kckule',  3  C.  B.  N.  S. 

tracts  for  the  sale  of  goods  "  now  on  passage,  128;  Rarasden  o.  Gray,  7   C.  B.   961;    St. 

and  e.-ipected  to  arrive  by  "  a  certain  ship ;  Losky  !).  Green,  9  C.  B.  N.  S.  370.] 
Gorissen  v.  Perrin,  2  C.  B.  N.  S.  681  ;  "  to 
VOL.   II.                                16 
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the  plaintiff  should  return  and  redeliver  the  said  horse  to  the  defendant ;  and 
the  plaintiff  paid  to  and  deposited  with  the  defendant  the  said  sum  of  money, 
and  received  the  said  horse  on  the  terms  aforesaid  ;  and  although  he  did  not 
like  the  said  horse  on  trying  the  same,  and  declined  to  buy  the  same,  and  hath 
always  been  ready  and  willing  to  return  the  same  to  the  defendant,  whereof 
the  defendant  had  notice,  and  the  plaintiff  tendered  the  said  horse  to  the 
defendant,  and  requested  him  to  return  to  him  the  plaintiff  the  said  sum  of 
money,  yet  the  defendant  did  not  receive  back  the  said  horse  from  the  plain- 
tiff, or  repay  the  said  sum  of  money,  whereby  the  plaintiff  incurred  expenses 
in  and  about  taking  care  of  the  said  horse,  and  endeavoring  to  cause  the 
defendant  to  take  back  the  same,  and  hath  lost  and  been  deprived  of  the  use 
of  the  said  sum  of  money,  and  was  and  is  otherwise  injured.  \_Add  a  count 
for  money  had  and  received  and  an  account  statedJ] 

[12a.  Purchaser  against  Vendor,  for  not  delivering  \_a  Machine^  within 

a  Time  agreed  upon,  stating  Special  Damage. 

That  the  defendant  bargained  and  sold  to  the  plaintiff,  and  the  plaintiff 

bought  from  the  defendant,  [a  threshing  machine,]  at  a  certain  price,  and 

upon  the  terms  that  the  defendant  should  deliver.the  same  to  the  plaintiff  on 

or  before  the day  of ,  a.  d. ;  and  all  conditions  were  fulfilled, 

and  all  things  happened,  and  all  times  elapsed,  necessary  to  entitle  the  plain- 
tiff to  a  delivery  of  the  said  [threshing  machine]  as  aforesaid,  yet  the  defend- 
ant did  not  deliver  the  said  [threshing  machine]  to  the  plaintiff  on  or  before 

the  said  day  of ,  a.  d. ,  whereby  the  plaintiff  was  unable  to 

thresh  his  wheat,  and  the  same  became  damaged  and  wetted  by  the  rain,  and 
deteriorated  in  value,  and  the  plaintiff  incurred  expense  in  drying  and  carting 
and  stacking  the  same,  and  was  unable  to  sell  the  same  as  soon  or  for  so  large 
a  price  as  he  otherwise  would  have  done.  (A)] 

13.  For  not  supplying  Machinery  for  a  Steam  Vessel  according  to 

Drawings. 
Wimshurst  v.  Deeley,  2  C.  B.  253. 

14.  For  not  supplying  Girders  according  to  Drawings. 
Kingdom  v.  Cox,  2  C.  B.  661. 


SALE  OF  LAND.     See  "  Vendors  and  Purchasers." 


SCHOOLMASTER. 
1.  Declaration  by  a  Schoolmaster,  for  Tuition,  Board,  ^c.  (i) 
Commencement  as  ante,  33.]     For  work  done  by  the  plaintiff  as  a  school- 
master in  and  about  instructing  A.  B.  [or  "  divers  infants  and  other  persons  "] 

(A)  [A  like  count ;  Smeed  v.  Foord,  1  El.  (i)  As  to  the  liability  of  an  infant  for  his 
&  EL  602;  count  for  not  delivering  part  of  teaching,  [1   Chitty  Contr.   (11th  Am.  ed.) 
a.  machine,  whereby  the   plaintiff  was  pre-  198 ;  Raymond  v.  Loyl,  10  Barb.  489 ;  Mid- 
vented  from  completing  and  delivering  the  dlebury  College  v.  Chandler,  16  Vt.  686,] 
whole   machine   according    to  a  contract ; 
Portman  v.  Middleton,  4  C.  B.  N.  S.  322.] 
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for  the  defendant  at  his  request,  and  for  meat,  drink,  washing,  lodging,  and 
other  necessaries  by  the  plaintiff  provided  for  the  said  A.  B.  \^or  "  the  said 
infants  and  other  persons"]  at  the  defendant's  request,  and  for  [money  paid 
and  account  stated]- 

» 

SEAMAN. 

Obs.  —  As  to  the  legal  rights  to  wages,  see,  in  general,  the  merchant  shipping  act, 
17  &  18  Vict.  c.  104,  s.  181  et  seq.  By  s.  188  a  seaman  may  sue  in  a  sum- 
mary manner  before  two  justices,  for  any  amount  of  wages  due,  not  exceed- 
ing £50,  over  and  about  the  costs  of  any  proceeding  for  the  recovery 
thereof,  so  soon  as  the  same  become  payable,  and  the  order  made  by  the  jus- 
tices shall  be  final.  By  s.  189  no  suit  for  the  recovery  of  wages  under  the 
sum  of  £50  shall  be  brought  in  any  superior  court  of  record  in  her  majesty's 
dominions,  unless  the  owner  of  the  ship  is  adjudged  a  bankrupt,  or  uiUess  the 
ship  is  under  arrest,  or  is  sold  by  authority  of  a  competent  court,  or  unlexa 
the  justices  acting  under  s.  188  refer  the  case  to  be  adjudged  by  such  court, 
or  unless  neither  the  owner  nor  master  reside  within  twenty  miles  of  the 
place  where  the  seaman  or  apprentice  is  discharged  or  put  on  shore.  Where 
a  seaman  brought  an  action  for  an  assault,  and  also  for  wages  under  £50,  a 
plea  founded  upon  the  above  section  was  allowed  by  the  court.  Rossi  t. 
Grant,  5  C.  B.  N.  S.  699.  It  seems  that  it  is  doubtful  whether  this  section 
applies  to  a  foreign  vessel.  Burns  v.  Chapman,  5  C.  B.  N.  S.  481.  And 
where  an  owner  resided  more  than  twenty  miles  from  London,  but  regularly 
attended  the  corn  market  in  London,  and  frequented  the  house  of  his  agent 
in  Mark  Lane  when  he  did  so,  it  was  held  that  he  did  not  reside  within 
twenty  miles,  so  as  to  deprive  the  seaman  of  his  right  to  proceed  in  the 
court  of  admiralty.  The  Blakeney,  5  Jur.  N.  S.  418.  See  a  form  of  in- 
debitatus count  for  wages;  Robins  v.  Power,  4  C.  B.  N.  S.  778;  and  law  as 
to  who  should  be  sued,  where  there  lias  been  a  change  in  the  ownership  of 
the  vessel  during  voyage.  Where  a  seaman  is  sent  home  during  a  voyage  as 
a  witness  under  authority  of  a  naval  court,  he  cannot  recover  any  wages  sub- 
sequently to  leaving  the  ship.  Melville  v.  De  Wolf,  4  El.  &  Bl.  844.  Where 
a  seaman  has  engaged  to  serve  for  a  certain  term  at  given  wages,  as  a  gen- 
eral rule,  any  agreement  to  pay  him  higher  wages  is  without  consideration, 
and  cannot  be  enforced.  Frazer  v.  Hatton,  2  C.  B.  N.  S.  512;  [3  Kent,  185;] 
but  where  a  ship  in  harbor  during  a  voyage  became  so  short-handed  that  it 
would  be  dangerous  to  life  to  put  to  sea,  a  promise  to  the  remainder  of  the 
crew  of  an  additional  sum  if  they  would  proceed  on  the  voyage,  was  held 
binding,  as  they  were  not  by  their  original  contract  bound  to  proceed  with 
the  diminished  number  of  hands  at  the  risk  of  their  lives.  Hartley  v.  Pon- 
sonby,  7  El.  &  Bl.  872;  The  Mobile,  1  Swabey,  256;  3  Jur.  N.  S.  893.  [On 
the  death  of  the  captain,  a  seaman  promoted  to  be  mate,  is  entitled  to  an  in- 
crease of  wages.  Hanson  v.  Royden,  L.  R.  3  C.  P.  47.]  But  there  is  no 
express  obligation  on  the  part  of  the  owner  of  a  ship,  towards  a  seaman  who 
had  agreed  to  serve  on  board  of  her,  that  the  ship  shall  be  in  a  fit  state  to 
perform  the  voyage;  and  in  the  absence  of  any  express  warranty  to  that 
efiect,  or  any  knowledge  of  the  defect,  or  any  personal  blame  on  the  part  of 
the  ship-owner,  the  seaman  cannot  maintain  an  action  by  reason  of  the  ship 
becoming  leaky  and  of  his  being  obliged  to  undergo  extra  labor.  Couch  e. 
Steel,  3  El.  &  Bl.  402.  [But  see  Savary  v.  Clements,  8  Gray,  155;  Dixon  v. 
The  Cyrus,  2  Pet.  Adm.  407,  4H ;  Rice  o.  The  Polly,  2  Pet.  Adna.  420.]  The 
master  as  well  as  the  owner  may  be  sued  for  wages.  As  to  suing  for  double 
wages,  see  s.  187.  As  to  the  law  generally,  see  Maule  &  Pollock  on  Shipping, 
169.  The  master  has  now  the  same  remedies  for  wages  as  a  seaman.  S. 
191.  A  seaman's  share  of  salvage  cannot  bo  recovered  by  action  from  the  owner 
or  master,  although  the  salvage  claimed  shall  have  been  paid  by  the  owner  of  the 
vessel  saved  to  the  owner  of  the  salvor.  Atkinson  v.  Woodall,  31  L.  J.  M.  C.  1 74. 

1.  Indebitatus  Count  for  Wages  as  a  Seaman. 
For  the  wages  for  the  work  and  services  of  the  plaintiff  done  and  rendered 
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for  the  defendant  at  his  request  as  a  hired  seaman  and  mariner  on  board  the 
ship .  (k) 

2.  On  a  Sailor's  Advance  Note. 

M'Kune  v.  Joynson,  5  C.  B.  N.  S.  218. 

[3.  Action  for  Breach  of  Contract  for  an  Ordinary  Voyage  hy  em- 
ploying Plaintiff  on  a  Voyage  which  would  expose  him  to  Grr eater 
Danger. 

Burton  v.  Pinkerton,  L.  E.  2  Ex.  340.] 


SEE  VICES.     See  "  Master  and  Servant. " 


SHARES.     See  "Public  Company,"  ante,  226. 

Indebitatus  Count  for  Shares  sold. 

For  shares  in  the Company  [Limited]  sold,  delivered,  and  transferred 

by  the  plaintiff  to  the  defendant. 


SHERIFF. 


1.  By  a  Sheriff,  for  Poundage  and  Fees.  {I) 

For  poundage  and  fees  payable  to  the  plaintiff  as  sheriff  of  the  county  of 
-,  for  and  in  respect  of  work  done  by  the  plaintiff,  as  such  sheriff,  and  his 


officers  and  servants,  for  the  defendant  at  his  request,  (m) 

2.  By  Sheriff's  Officer  against  the  Attorney  in  the  Cause  for  Fees  and 

Conduct  Money,  (n) 
Newton  v.  Chambers,  1  D.  &  L.  869. 


SHIP. 

See  "  Carriers,"  ante,  97  ;    "  Charter  Party,"  ante,  110;    "  Demurrage,"  ante,  117; 
"  General  Average,"  ante,  133  ;  "  Insurance,"  ante,  158;  "  Seaman,"  ante,  243. 

(k)  [Like  counts.     Frazer  w.  Hatton,  2  C.  (llth  Am.  ed.)   870,  and  notes,  871;]  Chit. 

B.  N.  S.  512  ;  Melville  v.  De  Wolf,  4  El.  &  Arch.  Pr.  tit.  "Poundage."    As  to  remedies 

Bl.  844;  Robins  v.  Power,  4  C.  B.  N.  S.  against  a  sheriff  for  taking  more  tlian  he 

778;  Edward  D.  Trevellick,  4  El.  &  Bl.  59.]  ought,   see   ante,    "Extortion,"    125;    ante, 

[I)  A  sheriff  may  maintain  an  action  for  "  Arrest,"  52 ;  [2  Chitty  Contr.   (11th  Am. 

his  poundage  fees  (Tyson  v.  Parke,  2  Ld.  ed.)  871,  872.] 

Hiiym.  1212)  against  the  person  issuing  the  (m)  [See  other  forma,  Maybery  v.  Mans- 

execution,  but nof  against  the  attorney  in  the  field,  9  Q.  B.  754  ;  Walbank  f.  Qnarterman, 

cause ;  Maybery  v.  Mansfield,  9  Q.  B.  754  ;  [2  .3  C.  P.  94  ;  Miles  v.  Harris,  12  C.  B.  N".  S. 

Cliitty  Contr.  (11th  Am.  ed.)  871 ;  Campbell  550 ;  Carter  v.  Hughes,  2  H.  &  N.  714.] 

!'.  Cothran,  65  Barb.  534 ;  Seal  v.  Hudson,  4  (n)  An  officer  who  executes  process  can 

1>.  &  \j.  760  ;]  or  he  may  levy  them  and  the  recover  for  his  fees  against  the  attorney  in 

expenses  of  the  execution,  over  and  above  the  cause  and  not  against  his  client.     Wal- 

thc  sum  recovered.    C.  L.  P.  Act,  1852,  §  123.  bank  v.  Quarterman,  3  C.  B.  94  ;  Brewer  v. 

See  1  Vict.  c.  55.     As  to  when  a  sheriff  is  Jones^  10  Ex.  665;  Maile  v.  Mann,  2  Ex. 

entitled  to  poundage,   see  [2  Chittv  Contr.  608. 
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Against  the  Oaptain  of  a  Ship,  (o)  for  excluding  Plaintiff,  a  Passen- 
ger, from  the  Cuddy,  ^c.  and  Pleas. 
Prendergast  v.  Compton,  8  C.  &  P.  454 


STATUTES  —  PENAL. 

Obs.  —  See  titles  "  Arrest,"  ante,  52;  "  Bribery,"  ante,  92;  "  Extortion,"  ante,  125. 
In  an  action  on  a  penal  statute,  the  omission  in  tlie  declaration  that  the  act 
was  done  "  against  the  form  of  the  statute,  &c."  is  fatal  in  arrest  of  judg- 
ment. Fife  V.  Bousfield,  6  Q.  B.  100;  2  D.  &  L.  481.  See  C.  L.  P.  Act, 
1852,  s.  143;  [1  Chitty  PI.  387.]  In  a  qui  tarn  action  upon  a  local  act,  incor- 
porating 11  &  12  Vict.  c.  63,  it  was  held  that  the  plaintiff  must  allege  in  his 
declaration  that  he  is  the  party  grieved,  or  that  he  had  the  consent  of  the 
attorney  general  for  taking  proceedings  to  recover  the  penalty.  HoUis  v. 
Marshall,  2  H.  &  N.  755.  The  exceptions  in  the  enacting  clause  of  a  statute, 
which  creates  an  offence  and  gives  a  penalty,  must  be  negatived  in  the  dec- 
laration. Spieres  v.  Parker,  1  T.  K.  141,  per  Alderson  B.;  Simpson  v. 
Ready,  12  M.  &  W.  740;  [1  Chitty  PI.  246.]  But  where  an  act  of  parlia- 
ment in  the  enacting  clause  creates  an  offence  and  gives  a  penalty,  and  in 
the  same  section  there  follows  a  proviso  containing  an  exemption  which  is  not 
incorporated  with  the  enacting  clause  by  any  words  of  reference,  it  is  not 
necessary  for  the  plaintiff  in  suing  for  the  penalty  to  negative  such  proviso. 
lb.;  Steel  v.  Smith,  1  B.  &  Aid.  94;  Pilkington  v.  Cook,  16  M.  &  W.  615; 
[1  Chitty  PI.  246,  386.]  The  venue  is  local,  if  the  action  be  brought  by  a 
common  informer;  31  Eliz.  c.  5,  s.  2;  21  Jac.  1,  c.  4,  s.  2;  Barker  v.  Tilson, 
3  M.  &  S.  429;  but  the  issue  may  be  ordered  to  be  tried  in  any  other  county 
than  that  in  which  the  venue  is  laid.  Greenhow  v.  Parker,  6  H.  &  N.  882; 
3  &  4  W.  4,  c.  42,  B.  22.  But  where  the  action  is  expressly  given  to  the 
party  grieved,  the  venue  is  transitory.  Fife  v.  Bousfield,  6  Q.  B.  100. 
As  to  the  time  limited  for  bringing  penal  actions,  see  post.  Pleas,  "  Limitation^." 
By  18  Eliz.  c.  5,  s.  1,  made  perpetual  by  27  Eliz.  c.  10,  every  informer,  upon 
any  penal  statute,  must  sue  in  proper  person  or  by  attorney.  An  infant, 
therefore,  cannot  be  a  common  informer.  Maggs  v.  Ellis,  Bull.  N.  P.  196. 
But  this  statute  only  applies  to  informers,  and  not  to  the  party  grieved. 

\_Gommence  as  ante,  15,  Form  30.] 

1.  On  the  Grravesend  Pier  Act,  against  a  Cleric,  for  acting  as  Treasurer. 

Hawkins  v.  Newman,  4  M.  &  W.  613. 

2.  On  a  By-law  of  a  Corporation  (^since  the  Municipal  Act"),  against 
the  Corporation,  for  Money  arising  from  the  Funds  of  the  Corpora- 
tion, ordered  hy  the  By-law  to  be  paid  to  a  Burgess. 

Hopkins  v.  Mayor  &c.  of  Swansea,  4  M.  &  W.  621. 

3.  On  a  By-law  hy  a  London  Company  against  a  Liveryman,  for  a 
Penalty  for  a  Breach  of  one  of  the  Regulations  of  the  Company. 

Piper  V.  Chappell,  14  M.  &  W.  624. 

4.  Against  a  Landlord,  to  recover  Poor  Rates  under  Local  Statutes. 

Eobinson  v.  James,  1  Dowl.  N.  S.  756. 

(o)  [As  to  the  liability  of  the  captain  on    &o.  of  the  ship,  see  1  Chitty  PI.  41,  note  («), 
contracts  made  respecting  the  employihent,    and  cases.] 
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5.  Against  a  Commissioner,  for  acting  in  a  Matter  in  which  he  was 
personally  interested,  contrary  to  the  Provisions  of  a  Local  Act. 

-Charlesworth  v.  Eudyard,  1  Cr.,  M.  &  E.  498  ;  3  Dowl.  517. 

6.  Against  a  Person,  for  having  acted  as  Councillor  of  a  Borough  whilst 

Unqualified,  (^p) 
Simpson  v.  Eeady,  12  M.  &  W.  736. 

7.  Against  an  Overseer,  for  not  making  out  a  Burgess  List. 

King  V.  Burrell,  12  Ad.  &  E.  460  ;  and  see,  also,  King  v.  Share,  3  Q.  B.  31 ; 
and  Hunt  v.  Hibbs,  [5  H.  &  N.-123.] 

8.  Against  an  Overseer,  for  selling  Goods  for  the  use  of  a  Workhouse. 

Barker  v.  Waite,  1  Ad.  &  E.  514 ;  and  see  Henderson  v.  Sherbourne,  2  M. 
&  W.  236. 

9.  Against  a  Guardian  of  the  Poor,  for  supplying  Goods  for  his  own 

Profit. 
Greenhow  v.  Parker,  6  H.  &  N.  882. 

10.  Against  a  Stoekhroher,  for  acting  without  being  admitted. 
Clark  V.  Powell,  4  B.  &  Ad.  846  ;  and  see  Cope  v.  Eowlands,  2  M.  &  "W.  157. 

11.  For  delivering  Sacks  of  Coals  in,  London  of  Deficient  Weight,  con- 

trary to  1  &  2  W.  4,  c.  76. 
Collins  V.  Hopwood,  15  M.  &  W.  459. 

12.  Against  an  Apothecary,  for  Penalties  for  practising  without  a 

Certificate. 
Apothecaries'  Co.  v.  Greenough,  1  Q.  B.  799.  (q) 

13.  Against  a  Pound-keeper,  for  taking  more  than  Four  Shillings  on  a 

Distress. 
Fyfe  V.  Bousfield,  6  Q.  B.  100 ;  2  D.  &  L.  481. 


STOCK. 


1.  Indebitatus  Count  for  Stock  sold  and  transferred,  (r) 

For  £ 3  per  cent.  Consolidated  Bank  Annuities  [a«  the  case  may  he'] 

sold  and  transferred  by  the  plaintiff  to  the  defendant. 

{p)  It  is  not  necessary  to  state, in  what  and  scrip  on  a  railway  company,  are  not 

the  disqualification  consists.    Cook  v.  Swift,  -within    17th  section  of   statute  of  frauds. 

14  M.  &  W.  235.  Humble  v.  Mitchell,  11  Ad.  &  E.  205  ;  Hes- 

((?)  See  "  Apothecary,"  ante,  48.  eltine  v.  Siggers,  1  Ex.  856  ;  Knight  v.  Bar- 

(r)  See    law,   Mortimer    v.   M'Callan,   7  ber,  16  M.  &  W.  66 ;  Tempest  v.  Silver,  3 

M.  &  W.  20 ;  9  M.  &  W.  636.     Shares  in  C.  B.  249  ;  Bowlby  v.  Bell,  3  C.  B.  284. 

a  joint  stock  banking  company,  foreign  stock 


DECLARATIONS  ON  CONTRACTS.      TILLAGES.  247 

2.  Against  the  Purchaser  of  Spanish  Certificates,  for  not  accepting 
them,  whereby  Plaintiff  sustained  a  Loss  on  the  Resale,  (s) 
For  that  the  defendant  bought  of  the  plaintiff  fifteen  new  Spanish  five  per 
cent,  certificates  [or  "  certain  foreign  stock,  to  wit,  Spanish  stock  "],  at  a  price 
agreed  upon  between  them  [or  "the  then  market  price  of  the  said  certifi- 
cates "],  such  certificates  to  be  delivered  to  the  defendant,  and  paid  for  by  him, 

on  the day  of ,  A.  d. ;  and  although  the  plaintiff  was  always 

ready  to  deliver  the  said  certificates  to  the  defendant  according  to  the  terms 
of  the  said  agreement  [whereof  the  defendant  had  notice,  and  requested  the 
defendant  to  accept  and  pay  for  the  same],  (i)  [allege  performance  of  con- 
ditions precedent,  as  ante,  39],  yet  the  defendant  did  not,  on  the  said day 

of ,  A.  D. ,  or  at  any  other  time,  accept  the  said  certificates,  or  pay 

the  plaintiff  for  the  same,  whereby  the  plaintiff  lost  and  was  deprived  of  the 
gains  and  profits  which  would  otherwise  have  accrued  to  him  from  the  com- 
pletion of  the  said  contract,  and  was  obliged  to  and  did  resell  the  said  certifi- 
cates at  a  loss.    [Add  account  stated.^ 

3.  For  not  delivering  Foreign  Stock. 
Heseltine  v.  Siggers,  1  Ex.  856. 


SURETY.     See  "  Guaranties,"  ante,  136. 


SURGEON.     See  "  Apothecary,"  ante,  48;  "  Negligence  by,"  post,  Torts. 


TELEGRAPHIC  MESSAGE.  («) 

For  not  transmitting  a  Message  correctly. 

MacAndrew  v.  The  Electric  Telegraph  Co.  17  C.  B.  3. 


TILLAGES,  (x) 
Indebitatus  Count  for  Tillages  left  by  an  Outgoing  Tenant. 

For  money  payable  by  the  defendant  to  the  plaintiff  for  the  relinquishment  by 

(s)  Chit.  jr.  Contr. ;  Henderson   v.  Bise,  and  pay  for  the  same,  &c."  conclude   as 

3  Stark.  K.  158 ;  Paterson  v.  Powell,  2  M.  above. 

&  Se.  399  ;  9  Biug.  320 ;  Sutton  v.  Tatham,  («)  A  provision  in  the  charter  of  a  tele- 

10  Ad.  &  B.  27.  graph  company  "  for  the   sending  and  re- 

(*)   If  there  has  been  no  tender  or  re-  ceiving  of   messages  by    all  persons  alike 

quest,  and  the  defendant  has  dispensed  with  without   favor   or   preference,    and  subject 

fliem,  omit  this  allegation,  and  proceed  as  to   such  equitable  charges   and  reasonable 

follows  from  the  asterisk  —  "whereof  the  regulations  as  may  from  time  to  time  be 

defendant  had  notice,  yet  the  defendant  de-  made  by  the  company,"  is  not  violated  by 

clared  to  the  plaintiff,  that  he  the  defend-  paying  a  commission  on  messages  collected, 

ant  would  not  accept  the  said  certificates  or  Renter  v.  Electric  Telegraph  Co.  6  El.  &  Bl. 

pav  for  the  same,  and  discharged  the  plain-  346. 

tirf  from  tendering  the  said  certificates  to  (x)    See  form  for  "Crops,"  ante,   117; 

the  defendant  and  requesting  him  to  accept  form   in    case    of  a  valuation,  lb.      The 
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him  to  the  defendant,  at  his  request,  of  the  benefit  and  advantage  of  work  done 
and  materials  provided  and  moneys  expended  by  the  plaintiif  in  ploughing, 
harrovi^ing,  manuring,  sowing,  and  otherwise  cultivating  and  improving  divers 
lands,  as  tenant  thereof  ;  and  for  [^c.  account  stated^. 


TOLLS.  (2/) 

1.  By  a  Company  for  Rates  or  Tonnage  for  passing  along  a  Tramroad. 

For  rates  and  tolls  payable  by  the  defendant  to  the  plaintiffs  for  the  ton- 
nage of  goods  carried  by  and  for  the  defendant,  at  his  request,  upon  the  rail- 
way [or  "  tramroad  "]  of  the  plaintiffs  \_add  account  stated^. 

2.  lor  Stallage.  (2) 

For  stallage  due  from  the  defendant  to  the  plaintiffs,  as  the  proprietors  of  a 
market  and  market-place,  and  of  the  stallage  and  other  profits,  privileges,  and 
emoluments  thereto  belonging,  for  and  in  respect  of  the  defendant  having 
erected,  and  kept  in  the  said  market  and  market-place,  stalls  and  stands,  for 
the  purpose  of  exposing  and  for  having  exposed  to  sale  goods  and  cattle 
therein  [add  account  stated]. 

3.  For  Tolls  for  Cattle  sold  in  a  Market,  (a) 

For  tolls  due  from  the  defendant  to  the  plaintiff,  as  the  proprietor  of  a  mar- 
ket and  of  the  tolls  and  duties  therefrom  arising,  for  ["  cattle  "]  of  the  defend- 
ant brought  into  the  said  market  and  therein  sold  [add  account  stated^. 

4.  For  Tolls  on  passing  through  a  Turnpike.  (6) 
For  tolls  payable  by  the  defendant  to  the  plaintiff,  as  farmer  and  collector 

above  form  will  suffice,  although  the  tillages  for  tolls  thorough  and  tolls  traverse,  or  market 
have  been  taken  upon  a  valuation  by  ap-  tolls  and  stallage,  would  be  allowed  together, 
praisers.  Ante,  117,  note  (a).  Theclaim  to  Jenkins  v.  Treloar,  1  M.  &  W.  19;  Bradley 
tillages  by  the  outgoing  against  the  incom-  v.  Newcastle,  2  El.  &  Bl.  427;  Earl  of  Pal- 
ing tenant  of  a  farm  may  be  supported  by  mouth  v.  Penrose,  6  B.  &  C.  38.'5.  For  toll 
express  agreement,  or  custom  of  the  country,  due  under  a  statute,  llibble  Navigati()n  Co. 
See  cases,  Chit.  jr.  Contr.  See  special  form,  b.  Hargreavcs,  1 7  C.  B  385.  If  more  toll  is 
&c.  Dalby  v.  Hirst,  1  B.  &  B.  224 ;  Senior  exacted  than  ought  to  be  taken,  it  may  be 
I'.  Armytage,  Holt  N.  P.  R.  197;  Earl  of  recovered  back  as  money  had  and  received 
Falmouth  v.  Thomas,  1  Cr.  &  M.  89.  See  to  the  plaintiff's  use.  Lewis  v,  Hammond, 
the  14  &  15  Vict.  c.  2.5,  as  to  improving  the  2  B.  &  A.  206;  Waterhouse  v.  Keen,  4  B. 
law  of  landlord  and  tenant  in  relation  to  &  C.  200 ;  Hall  u.  Mayor  &c.  of  Swansea,  5 
emblements,  &c.  Q.  B.  526. 

(y)    An   indebitatus  count  lies   for   tolls        (z)  See  form,   &c.  Lockwood  v.  Wood,  6 

after  they  have  been  actually  enjoyed,  with-  Q.  B.  31.     Stallage  is  a  satisfaction  to  the 

out  proof  of  any  actual  contract.     Seward  owner  of  the   soil   for  liberty  of  placing  a 

V.  Baker,  1  T.  R.  616  ;  Mayor  of  Newport  w.  stall  on  it;  Mayor  of  Newport  v.  Saunders, 

Saunders,  3  B.  &  Ad.  411  ;  The  Mayor  of  3  B.  &  Ad.  411  ;  but  it  may  bo  included  in 

Carmarthen  v.  Lewis,  6  C.  &  P.  608.     See  a  grant  under  the  word  "  toll."    6  Q.  B.  31. 

other  forms,  &c.    Peacock  v.  Harris,  10  Bast,  See,  also,  Mavor  of  Carmarthen  u.  Lewis,  6 

104 ;  Duke  of  Bedford  v.  Emmett,  3  B.  &  Ad.  C.  &  P.  608.  " 

366;  Mayor  of  Reading  f.  Clarke,  4  B.  &Ad.  (a)  See  other  forms,  Duke  of  Bedford  v. 
268.  Sec  a  special  count  on  a  covenan  t  by  Emmett,  3  B.  &  Aid.  366 ;  Mayor  of  Read- 
one  railway  company  to  pay  tolls  for  the  use  ing  v.  Clarke,  4  B.  &  Aid.  268;  Com.  Dig. 
of  the  railway  of  another  company.  South  "  Market,"  ante,  248,  note  (y). 
Yorkshire  Ry.  Co.  v.  Great  Northern  Ry.  Co.  (b)  See  a  form  for  rent  on  a  demise  of 
9  Ex.  55.  For  tolls  due  to  the  lord  of  a  manor,  tolls,  Oldroyd  v.  Crampton,  4  Bing.  N.  C. 
Burne  v.  Thompson,  1  Cr.  &  M.  34.     Counts  24. 
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of  the  tolls  payable  at  a  turnpike  gate  erected  on  a  turnpike  road,  for  carriages 
of  the  defendant  travelling  along  the  said  road  [add  account  stated^.         , 


TRADE.     See  «  Goodwill,"  ante,  134. 


TRADE  MARKS.     See  post,  p.  259,  and  Torts. 


UNDERTAKER'S  BILL,  (c) 

For  work  done  and  materials  provided,  and  for  coaches  and  horses  and 
chattels  by  the  plaintiff  let  on  hire  to  the  defendant,  in  and  about  furnishing 
and  conducting  a  funeral  at  his  request ;  and  for  [add  money  paid,  and  goods 
sold  and  delivered,  if  applicable,  and  account  stated"]. 


USE  AND   OCCUPATION.   See  "Landlord  and  Tenant,"  an^e,  181  e<  se?. 


VENDORS  AND  PURCHASERS. 

Obs.  —  See  forms  for  breaches  of  covenant  for  title  and  further  assurance,  2 
Chitty's  PI.  7th  ed.  387  ;  Lewis  c.  Campbell,  3  Moore,  35;  Foster  ii.  Pierson, 
4  T.  R.  617,  620;  Milner  v.  Horton,  M'Clel.  647;  King  v.  Jones,  1  Marsh. 
107;  Kincrdon  v.  Nottle,  1  M.  &  S.  355  ;  Evans  u.  Vaughan.  4  B.  &  C.  261  ; 
2  Wms.  Saund.  175-183,  and  notes;  Doe  rf.  Smith  v.  Pike,  3  B.  &  Ad.  742; 
[2  Sugden  V.  &  P.  (8th  Am.  ed.)  576  et  seq.  notes  and  cases]  Law,  &c.  as 
to  breach  of  covenant  for  title.  Stannard  o.  Look,  6  Ad.  &  E.  973.  Evicr 
tion.  Brooks  v.  Humfreys,  5  Biag.  N.  C.  55.  By  and  against  vendors  and  pur- 
chasers for  not  conveying  or  accepting  a  conveyance;  forms,  Dobell  v.  Hutch- 
inson, 3  Ad.  &  E.  355;  Price  «.  Williams,  1  M.  &  W.  6.  See  Sugden  V. 
&  P.;  Chit.  jr.  Contr.;  E.  Chit.  Eq.  Index,  tit.  "Vendors."  [Damages 
for  not  conveying,  fee  1  Sugden  V.  &  P.  (8th  Am.  ed.)  358,  and  cases  in 
notes  (c)  and  (ci),  360,  and  note  (p'),  361,  note  (i')  ;  Bain  v.  Fothergill,  L. 
R.  7  H.  L.  158 ;  Drake  v.  Baker,  5  Vroom,  358  ;  King  b.  Buckman,  9  C.  E. 
Green,  298;  1  Chitty  Contr.  (11th  Am.  ed.)  435,  and  note  (n),  437,  and 
note  (p). 

1.  Indebitatus  Count  for  the  Purehase-money  of  an  Estate  sold  and 

conveyed,  (li) 
For  a  messuage  and  lands  sold  and  conveyed  by  the  plaintiff  to  the  defend- 
ant [add  a  count  on  an  account  staied'\. 

(c)  See  forms,  Green  v.  Salmon,  8  Ad.  &  wife,  and  if  in  the  husband's   absence  an- 

E.  348  ;  Lucy  v.  Walrond,  3  Bine.  N.  C.  841.  other   incurs   expense  in  doing  so,  he  may 

If   an   executor   or  administrator  give,   or  recover  a  re.asonable  sum  for  so  doing.    Am- 

ratify  orders   given,  for  the   funeral  of  tlie  brose  v.  Kerrison,  10  C.  B.  776;  19  L.  J.  C 

deceased,  he  will  be  personally  liable.    Brice  P.   135;   Jenkins   v.  Tucker,  1    H.  Bl.  90; 

i).  Wilson,  8  Ad.  &  E.  349.  And  au  executor,  [Bradshaw  v.  Beard,  12  0.  B.  N.  S.  344.]  So 

if  he  have  assets,  will  be  liable  upon  an  im-  an  infant  widow  is  liable  for  the  funeral  of 

plied  promise,  for  the  reasonable  expenses  of  her  insolvent  husband.     Chappel  v.  Cooper, 

the  testator's  funeral.     Tugwell  v.  Heyman,  13  M.  &  W.  252  ;  ante,  124,  note  (o). 
3  Camp.  298  ;  Rogers  v.  Price,  3  Y.  &  J.  28 ;        (rf)  This  form  is  given  by  C.  L.  P.  Act, 

Corner   v.  Shew,  3  M.  &  W.  350.    A  bus-  1852,  sch.  B,  7.     It  may  be  easily  adapted 

band  is  under  a  legal  liability  to  bury  his  to  the  sale  of  copyhold  or  leasehold  limds 
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2.  Special  Form  for  the  Price  of  a  Freehold  Estate  actually  conveyed. 

For  that  it  was  agreed  by  and  between  the  plaintiff  and  the  defendant,  that 
the  plaintiff  would  ["on  the day  of then  next,"  omit  this  if  no  par- 
ticular time  for  the  execution  of  the  conveyance  was  agreed  upon'}  grant  and 
convey  the  fee-simple  and  inheritance  of,  in,  and  to  certain  messuages,  lands, 
and  premises,  with  the  appurtenances,  to  the  defendant,  his  heirs  and  assigns, 
forever  \_or  ''  would  sell  and  cause  to  be  conveyed  the  fee-simple  and  inherit- 
ance of  the  said  messuage,  lands,  and  premises,  with  the  appurtenances,  to  the 
said  defendant,  to  have  and  to  hold,"  Sfc],  for  a  certain  sum  of  money,  to  be 
paid  by  the  defendant  to  the  plaintiff;  and  the  plaintiff  afterwards  granted 
and  conveyed  [or  "sold  and  caused  to  be  conveyed"]  the  fee-simple  and  inher- 
itance of,  in,  and  to  the  said  messuages,  lands,  and  premises,  with  the  appur- 
tenances, to  the  defendant  as  aforesaid  [^aver  performance  of  conditions  prece- 
dent, as  ante,  39]  ;  yet  the  defendant  has  not  paid  the  price  thereof  [arfrf 
account  stated']. 

[2a.  Grrantee  against  Grrantor  in  a  Common  Deed  of  Warranty,  for 
Breaches  of  Covenant. 

And  the  plaintiff  says  the  defendant  delivered  to  him  a  deed,  a  copy  whereof 
is  hereunto  annexed  ;  and  the  defendant  was  not  seised  in  fee  of  a  part  of  the 
land  described  as  follows  [^describing  it],  but  the  same  was  held  adversely  by 
one  L.  M. ;  and  the  residue  of  said  land  was  not  free  from  incumbrances,  but 
was  subject  to  a  mortgage  to  one  S.  T.  to  secure  the  payment  of  six  hundred 
dollars;  and  the  defendant  has  not  warranted  and  defended  the  premises 
against  the  rightful  claims  of  all  persons,  but  one  W.  S.  has  a  right  of  dower 
therein,  and  has  compelled  the  plaintiff  to  assign  the  same  to  her.] 

3.  Vendor  against  Vendee  of  an  Estate,  sold  either  by  Auction  or  Pri- 

vate Contract,  for  not  completing  the  Purchase,  (e)  , 

For  that  the  plaintiff  caused  to  be  put  up  to  sale  by  public  auction  a  certain 
messuage  [4"C-],  subject  to  the  following  conditions  of  sale  [set  out  the  material 
conditions  constituting  the  contract,  which  may  he  somewhat  as  follows :  "  that 

the  purchaser  should  complete  the  purchase  on  or  before  the day  of , 

A.  D. ;  and  that  the  seller  should  deduce  and  make  a  good  title  to  the 

said  premises,  commencing  with  [^c],  on  or  before  the  day  of , 

A.  D. ;  and  that  the  highest  bidder  should  become  the  purchaser,  and 

should  pay  a  deposit  of  £ ,  in  part  payment  of  the  purchase-money,  imme- 

and  premises,  if  necessary.  It  has  been  usual  In  point  of  practice  such  a  count  seldom  oc- 
to  adopt  the  indebitatus  count  where  every-  curs,  and  it  generally  could  not  be  sustained, 
thing  necessary  to  be  done  on  the  part  of  because  the  deed  of  conveyance,  which  must 
the  vendor  has  been  done.  In  Hallen  v.  be  shown  to  pass  the  interest  in  the  land, 
Runder,  1  Cr.,  M.  &  R.  266,  the  counsel  generally  contains  a  release  of  the  purchase- 
said,   "  It  has  been  the  practice,  where  the  money." 

possession  of  land  sold  has  been  given,  to         (c)  See  forms,  Philips  v.  Fielding,  2   H. 

insert  a  count  for  land  bargained  and  sold."  Bl.  123;  Hawkins  v.  Kemp,  3   East,  410; 

Piirke,  B. :  "  There  you  must  show  an  acrual  Martin  v.  Smith,  6  East,  555  ;  Ferry  v.  Wil- 

conveyance  of  the  land  to  the  defendant,  and  liams,  8  Taunt.  62  ;  Home  v.  Wingfield,  3 

the  mere  act  of  giving  possession  would  not  M.  &  G.  33. 
be  sufficient  to  maintain  the  indebitatus  count. 
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diately  after  the  sale,  and  the  remainder  on  the day  of ,  a.  d. " 

[if  the  sale  be  hy  private  contract,  (f)  set  out  the  material  parts  of  the  agree- 
ment thus  :  "  For  that  it  was  agreed  by  and  between  the  plaintiff  and  defend- 
ant, that  the  plaintiff  should  sell  to  the  defendant,  and  the  defendant  should 

purchase  from  the  plaintiff,  a  certain  messuage  and  lands  for  the  sum  of  £ , 

subject  to  the  following  conditions,*'  state  the  material  conditions']  ;  and  the 
defendant,  at  such  sale  by  auction  as  aforesaid,  was  declared  to  be  the  highest 
bidder,  and  became  the  purchaser  of  the  said  messuage  [4"c0'  subject  to  the 
said  conditions  ;  and  the  defendant  then  paid  the  said  deposit,  and  signed  an 
agreement  for  payment  of  the  remainder  of  the  purchase-money  upon  the 
terms  aforesaid  [of  course  this  must  con-espond  with  the  conditions  and  the 
facts] ;  [aver  performance  of  conditions  precedent,  as  ante,  39  ] ;  {g)  yet  the 
defendant  has  not  paid  the  remainder  of  the  said  purchase-money,  whereby  the 
plaintiff  has  been  deprived  of  the  profits  and  advantages  which  might  and 
would  have  accrued  to  him  from  the  completion  of  the  said  purchase,  and  has 
incurred  great  expense  in  preparing  to  complete  the  said  conditions  on  his 
part,  and  in  endeavoring  to  procure  the  completion  of  the  said  purchase  on 


( f)  See  form,  &c.  Williams  v.  Protheroe, 
3  Y.  &  J.  129.  It  is  material  to  attend  to 
the  distinction,  whether,  by  the  agreement, 
or  by  the  conditions  of  sale,  the  conveyance 
of  the  land  and  the  payment  of  the  money 
are  to  be  contemporaneous  acts,  so  that  a 
performance  or  readiness  to  perfoim  the  one, 
must  be  aveiTcd  before  the  plaintiff  can  call 
upon  the  defendant  to  perform  the  other. 
This  is  generally  the  case  when  the  same 
day  is  fixed  for  the  execution  of  both  acts. 
Nash  V.  Breeze,  11  M.  &  W.  356.  But 
where  a  time  is  fixed  for  the  payment  of  the 
money,  but  none  for  the  conveyance  of  the 
land,  the  promise  of  each  is  the  consideration 
for  the  promise  of  the  other;  and  in  such 
case  neither  title,  nor  a  readiness  to  convey 
on  the  part  of  the  plaintiff,  need  be  averred. 
Wilkes  V.  Smith,  10  M.  &  W.  355,  where  see 
form  of  declaration  applicable.  So  if  the 
conveyance  be  not  a  condition  precedent  or 
concurrent  with  the  payment,  a  tender  of  the 
conveyance  need  not  be  averred.  Matlock 
V.  Kinglake,  10  Ad.  &  E.  51.  If  the  time  for 
payment  of  the  money  may  arrive  before  the 


part  of  the  agreement  precedent,  for  he  can- 
not proceed  against  the  other  without  an 
actual  performiiuce  of  the  agreement  on  his 
part,  or  a  tender  and  refusal."  Sugd.  See 
infra,  notes ;  Home  v.  Wingfield,  supra,  per 
Maule  B.  In  general,  the  execution  of  the 
title-deeds  shown  in  the  abstract,  and  con- 
stituting the  title,  need  not  be  proved  at  the 
trial.  See  Laythoarp  v.  Bryant,  1  Bing.  N. 
C.  421,  427.  As  to  readiueaV  and  willing- 
ness and  ability  to  complete,  see  Philips  v. 
yielding,  2  H.  Bl.  123  ;  Luxton  v.  Robinson, 
2  Dougl.  620 ;  Martin  v.  Smith,  6  Ea.st,  555. 
Where  by  the  conditions  or  agreement  the 
vendor  is  not  to  make  out  his  title,  of  course 
he  need  not  prove  he  has  done  so,  or  offered 
to  make  it  out.  Ferry  v.  Williams,  8  Taunt. 
62;  Wilkes  v.  Smith,  10  M.  &  W.  355 ;  ante, 
note  (y).  Many  of  the  precedents  contain 
an  averment  of  an  offer  on  the  part  of  the 
plaintiff  to  convey  ;  but  this  is  not  in  gen- 
eral necessary,  because  on  a  contract  for  the 
sale  of  lands,  unless  it  be  othenvise  stipu- 
lated, the  conveyance  is  to  be  at  the  expense 
of  the  purchaser ;  he  therefore  must  tender 

time  for  delivering  the  abstract  of  title,  plain-     a  conveyance  before  he  can  sue  for  the  non- 
^£e ] i £ j; 1-*: —   ^£   *!,., . .       T> — 1„   ..    TT:n 


tiff  need  not  aver  performance  or  readmess. 
Dicker  v.  Jackson,  6  C.  B.  103,  where  see 
form  of  declaration ;  Sibthorp  v.  Brunei, 
3  Ex.  826  ;  Baggallay  v.  Pettit,  28  L.  J.  C. 
P.  269  ;  [5  C.  B.  N."  S.  637.]  If  the  pay- 
ment of  the  price  and  the  execution  of  the 
conveyance  are  to  be  eoncuiTent  acts,  de- 
ducing a  title  is  necessarily  a  condition  pre- 
cedent. Thames  Steam  Dock  Co.  v.  Bry- 
mer,  5  Ex.  696. 

{g)  The  delivery  of  the  deeds  themselves 
will  not  dispense  with  the  delivery  of  an  ab- 
stract. Home  V.  Wingfield,  3  M.  &  G.  34. 
If  the  defendant  prevented  a  delivery  in  due 
time,  aver  that  plaintiff  was  ready  to  deliver, 
but  defendant  discharged  and  prevented  him 
from  so  doiqg.  See  infia.  "  If  either  a  ven- 
dor or  vendee  wish  to  compel  the  other  to 
observe  a  contract,  he  immediately  makes  his 


completion  of  the  contract.  Poole  i>.  Hill, 
6  M.  &  W.  840;  Thornton  v.  Jenvns,  1  M. 
&  G.  193,  note  (a) ;  Laird  o.  Pirn,  7  M.  & 
W.  482.  [The  rule  is  othenvise,  in  most  of 
the  American  states.  Post,  255,  note  («) ;  1 
Chitty  Contr.  (11th  Am.  ed.)  424,  and  note 
(0,  425 ;  1  Sugden  V.  &  P.  (8th  Am.  ed.) 
241,  note  (m) ;  Tinney  v.  Ashley,  15  Pick. 
546;  Hill  !'.  Hobart,  16  Maine,  164;  Con- 
nelly V.  Pierce,  7  Wend.  129  ;  Sweitzer  v. 
Hnmmel,  6  Serg.  &  B.  228;  Headley  u. 
Shaw,  39  HI.  354 ;  Standifer  v.  Davis,  13  Sm. 
&  M.  48;  Walling  v.  Kinnard,  10  Texas, 
508 ;  Winton  v.  Sherman,  20  Iowa,  295 ; 
Paul  &c.  V.  Brown,  9  Minn.  157  ;  Seeley  v. 
Howard,  13  Wise.  336 ;  Guthrie  v.  Thomp- 
son, 1  Oregon,  353  ;  Arledge  v.  Rooks,  22 
Ark.  427 ;  Taylor  v.  Longworth,  14  Peters, 
175.1 
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the  defendant's  part,  and  thereby  also  the  plaintiff  afterwards  was  forced  to 
resell  {h)  the  said  tenements  at  a  loss,  and  also  incurred  expenses,  and  is  other- 
wise injured  [add  account  stated']. 

4.  For  not  accepting  a  Lease  according  to  Agreement. 

Forster  v.  Eowland,  30  L.  J.  Ex.  396 ;  [7  H.  &  N.  103 ;  Bond  v.  Rosling, 
1  B.  &  S.  371 ;  De  Medina  v.  Norman,  9  M.  &  W.  820.] 

5.  Vendor  against  Vendee,  on  a  Public-house  Agreement,  for  not  accept- 
ing an  Assignment  of  the  Term,  and  paying  the  Amount  of  the  Val- 
uation of  Stock,  ^c.  (i) 

For  that  the  plaintiff  was  possessed,  (k)  for  the  residue  of  a  term  of  years, 
of  a  tenement  and  premises,  with  the  appurtenances,  and  of  certain  beer  and 
other  licenses,  and  household  goods,  fixtures,  stock  in  trade,  and  effects  then 
being  on  the  said  premises ;  and  thereupon,  by  an  agreement  made  between 
the  plaintiff  and  the  defendant,  it  was  agreed  that  [here  copy  the  material  parts 
of  the  agreement  in  the  past  tense  and  aver  performance  of  conditions  precedent, 
as  ante,  39  ;]  yet  the  defendant  [state  the  breaches  according  to  fact],  whereby 
the  plaintiff  has  been  deprived  of  the  benefits  which  would  have  accrued  to 
him  from  the  completion  of  the  said  agreement  by  the  defendant,  and  has  been 
put  to  great  expense  in  preparing  papers  and  writings,  and  paying  brokers' 
and  appraisers'  (l)  charges,  and  other  things  relative  to  the  sale  and  assign- 
ment and  valuation  of  the  premises,  and  was  compelled  to  sell  and  assign  the 
premises,  together  with  the  fixtures,  goods,  and  effects,  at  a  loss,  and  is  other- 
wise injured  [add  account  for  fixtures  bargained  and  sold  and  delivered,  and 
account  stated]. 

6.  Vendor  against  Vendee  of  a  Term  of  Years,  for  the  Premium  agreed 

to  he  paid  for  the  Assignment  of  the  Lease. 

For  that  the  plaintiff  was  possessed  of  a  certain  messuage,  lands,  and 
premises,  with  the  appurtenances,  for  the  residue  of  a  term  of  years  then 
unexpired  (m)  [or,  if  the  plaintiff,  although  he  was  the  seller,  had  not  the  legal 

(h)  See  this   special   damage   more  fully  tion,  for  not  completing,  Laythoarp  v.  Bry- 

stated,  Home  v.  Wingfield,  3  M.  &  G.  35.  ant,   1  Bing.  N.  C.  421  ;  and  another  form, 

The  proper  measure  of  the  damage  is  that  Maylam  v.  Norris,  2  D.  &  L.  829 ;  Wilson  v. 

actually  sustained    by  the  vendor  in  conse-  Wilson,  14  C.  B.  616. 

qucnce  of  the  vendee  not  accepting  the  con-  (k)    As   to  proof  of   this,   if  traversed, 

veyance,  such  as  the  costs  he  has  been  put  Laythoarp  v.  Bryant,  supra.    Lessor's  title 

to  by  leason   of  the  non-completion  of  the  to  be  proved.     Souter  v.  Drake,  5  B.  &  Ad. 

contract,  and  the  di^crease   of  the  value  of  992  ;  Hall  v.  Betty,  4  M.  &  G.  410  ;  and  see 

tlie  lands,  if  any.     Where  default  was  made  Brashier  v.  Jackson,  6  M.  &  W.  .549 ;  Coe  v. 

by  the  purchaser,  and   the   property  resold  Clay,  5  Bing.  440.  It  is  sufficient  if  the  plain- 

at  a  reduced  pi-ice,  the  vendor  can  recover  tiff  can  procure  a  title  at  the  time  when  he 

from  the  defaulter,  in  addition  to  the  deposit,  calls  upon  the  defendant  to  complete.    De 

which  was  forfeited  by  the  conditions,  only  Medina  v.  Norman,  9  M.  &  W.  820 ;  Salis- 

80  much  of  the  difference  between  the  two  bury  v.  Hatcher,  2  Y.  &  C.  N.  C.  54.     As  to 

prices,  and  of  the  expenses  of  resale  as  the  an  agreement  by  parol  for  an  assignment 

deposit  did  not  cover ;  Ockenden  v.  Henley,  of  a  leasehold  interest  not  exceeding  three 

El.,  Bl.  &  El.  485  ;  not  the  whole  amount  of  years,   see  Barrett   v.  Rolph,  14   M.  &  W. 

the  purchase-money.    Laird  v.  Pim,  7  M.  &  348 ;  see,  also,  Pollock  n.  Stacy,  9  C.  B.  10, 

W.  482.     See  Woi-thington  v.  Warrington,  33,  and  notes  to  Spencer's  case,  1  S.  L.  C. 

8  C.  B.  134.  (/)  See  Thumell  v.  Balbirnie.  2  M.  &  W. 

(i)    Observe   the  notes  to  form  3.     See  186  ;  Carpenter  v.  Blandford,  8TJ.  &  C.  576. 

form  against  the  vendee  of  a  lease  by  auc-  (m)  The  averment  of  the  kind  of  interest 
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title,  and  was  only  beneficially  interested,  state  that  "before  and  at  [^^cjj  the 
plaintiff  was  well  able  and  entitled  to  sell  and  cause  to  be  assigned  a  certain 
messuage  [^-c],  for  the  residue  "  '[Sfc.']  ]  ;  and  thereupon,  in  consideration  that 
the  plaintiff  would  sell  and  assign  [or  "  sell  and  cause  to  be  assigned  "]  to  the 
defendant  the  said  tenements  for  the  remainder  of  the  said  term,  the  defend- 
ant agreed  to  pay  to  the  plaintiff  £ for  the  same ;  and  the  plaintiff  did 

sell  and  assign  [_or  "sell  and. cause  to  be  assigned"]  to  the  defendant  the  said 
tenements  for  the  remainder  of  the  said  term ;  yet  the  defendant  hath  not  paid 
for  the  same  [arfrf  account  stated^. 

7.  For  a  Sum  of  Money  agreed  to  be  paid  if  Plaintiff  would  relin- 
quish in  Defendant's  Favor  a  Contract  between  Plaintiff  and  a  Third 
Person  for  the  Sale  of  a  House,  (w) 

For  that  the  plaintiff  had  bargained  and  agreed  in  writing  with  J.  E.  to 
purchase  from  him  three  freehold  houses  for  £600  ;  and  thereupon,  in  consid- 
eration that  the  plaintiff,  at  the  defendant's  request,  would  sell  and  give  up  to 
the  defendant  the  said  bargain,  and  the  benefit  thereof,  and  would  suffer  and 
permit  the  defendant  to  become  t^e  purchaser  of  the  said  houses  from  the  said 
J.  E.,  the  defendant  promised  the  plaintiff  to  pay  him  for  the  relinquishment 

of  the  said  bargain  £ ,  on  the  said  houses  being  conveyed  to  him  instead 

of  the  plaintiff;  and  the  plaintiff  sold  and  gave  up  the  bargain  to  the  defend- 
ant, who  then  became  the  purchaser,  and  obtained  a  conveyance  to  him  of  the 
said  houses  on  the  terms  aforesaid ;  and  [here  aver  performance  of  conditions 
precedent,  as  ante,  39],  yet  the  defendant  hath  not  paid  the  same  [mdd  account 
stated^. 

8.  Vendor  against  Vendee,  on  an  Agreement  for  the  Sale  of  an  Agree- 

ment for  a  Lease,  (o) 
Kintrea  v.  Preston,  1  H.  &  N.  357. 

9.  Vendee  against  Vendor  of  a  Freehold  Fstate,  for  not  convey- 
ing, ^e.  (p) 
For  that  [proceed  upon  the  principle  of  the  Form  3,  ante,  250,  showing  the 
putting  up  to  sale  and  conditions,  — or  the  agreement,  if  the  sale  were  by  pri- 
vate contract,  —  that  plaintiff  was  the  purchaser,  that  plaintiff  paid  deposit 
and  signed  agreement,  S^c.  according  to  the  conditions']  ;  and  although  the  plain- 
tiff [here  aver  performance  of  conditions  precedent,  as  ante,  39]  ;  yet  the 
defendant  did  not  convey  or  cause  to  be  conveyed  to  the  plaintiff  the  said 

sold  is  material,  and  unless  restricted,  gen-  not  imply  an  undertaking  that  the  proposed 

eral  terms  will  import  a  title  in  fee  simple.  lessor   lias   title  to  grant  the  lease,  and  in 

Hughes  V.  Parker,  8  M.  &  W.  244 ;  Halli-  the  absence  of   any  express  stipulation,   it 

well  i>.  Morrell,  1  M.  &  G.  367.  is  no  defence  to  an  action  upon  such  con- 

(n)  See  Price  v.  Seaman,  4  B.  &  C.  525 ;  tract  that  the  lessor  has  no  title.    Kintrea 

2Bing.  437.  v.  Preston,   1  H.  &  N.  357;  25   L.   J.  Ex. 

(o)  In  an  agreement  to  sell  a  lease  granted  287. 
by  a  third  person,  the  vendor  is  bound  at        (p)  See  forms,  Wilde  r.  Fort,  4  Taunt, 

law  to  show  the  lessor's  title,  unless  there  334 ;  Hodges  v.  I5arl  of  Litchfield,  1  Bing. 

be  an  express  stipulation  to  the  contrary.  N.  C.  492.    For  not  deducing  a  good  title. 

Hall  V.  Betty,  4  M.  &  G.  410;  Souter   v.  or  conveying.     Rippinghall  v.  Lloyd,  5  B. 

Drake,   5   B.    &   Ad.   992.     See   Ogilvie  v.  &  Ad.  742;  Simmons  v.  Heseltine,  5  C.  B. 

Foljambe,  3  Mer.  53.      But  a  contract  for  K  S.  554. 
the  sale  of  an  agreement  for  a  lease  does 
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tenements  according  to  the  said  conditions  aforesaid  [if  the  action  he  for  not 

making  a  good  title :  "yet  the  defendant  did  not  on  the day  of ,  a.  d. 

-,  (q)  deduce  or  make,  or  cause  to  be  made  to  the  plaintiff  a  good  title  (r) 


to  the  said  tenements  "],  whereby  (*)  the  plaintiff  has  lost  the  benefits  and 
advantages  which  would  have  accrued  to  him  from  the  completion  of  the  said 
purchase  by  the  defendant,  and  has  been  put  to  charges  and  expenses  in  nego- 
tiating and  agreeing  for  the  purchase  of  the  said  tenements,  and  having  the 
same  conveyed,  and  in  investigating  the  title  thereto,  and  in  endeavoring  to 
procure  the  completion  of  the  said  agreement  on  the  defendant's  part,  and  has 
lost  the  use  of  the  said  money  paid  as  a  deposit,  (t)  and  of  money  provided  for 
the  completion  of  the  said  purchase  [add  money  had  and  received,  if  appli- 
cable, and  account  stated^- 


(q)  If  no  time  be  fixed  by  the  agreement 
for  making  a  title,  the  declaration  mast 
aver  that  a  reasonable  time  for  doing  so  has 
elapsed.  Sansom  v,  Rhodes,  6  Bing.  N.  C. 
261. 

(r)  The  vendee  has  a  right  to  have  the 
title  for  which  he  contracted,  and  not  any 
good  title  the  vendor  may  offer  to  make  in- 
stead. Foster  v.  Hoggart,  15  Q.  B.  155. 
See  Stevens  v.  Austen,  30  L.  J.  Q.  B.  212. 
The  court  will  not  consider  whether  the 
title  is  of  a  doubtful  description,  such  as 
a  court  of  equity  would  not  compel  an 
unwilling  purchaser  to  take,  but  simply 
whether  the  defendant  has  or  has  not  a 
legal  title  to  convey.  Boyman  v.  Gntch,  7 
Bing.  379.  But  in  a  snbsequeut  case,  it  has 
been  held  that  "a  good  title"  meant  such 
a  title  as  the  court  of  chancery  would  adopt 
as  a  ground  for  compelling  specific  perform- 
ance, and  such  a  title  as  would  he  a  good 
answer  to  an  action  of  ejectment.  Jeakes 
V.  White,  6  Ex.  881.  But  a  title  to  an  es- 
tate which  is  dependent  on  a  question  of 
fact  which  it  is  impossible  to  regard  as  rea- 
sonably certain,  cannot  be  deemed  a  good 
and  sufficient  title  as  between  vendor  and 
purchaser ;  and  the  latter,  when  such  is  the 
case,  is  entitled  to  treat  the  title  as  insuffi- 
cient, and  recover  back  his  deposit.  Sim- 
mons i:  Heseltine,  5  C.  B.  N.  S.  554. 

(s)  Form,  &c.  Hodges  v.  Lord  Litchfield, 
9  Bing.  713.  In  that  case  (see  1  Bing.  N. 
C.  492),  it  was  held,  that  in  an  action  for 
damages  brought  by  the  vendee  against  the ' 
vendor  for  not  making  a  good  title  to  an  es-: 
tate,  the  vendee  cannot  recover  for  expenses 
incurred  in  negotiating  the  purchase,  or  for 
having  the  estate  surveyed.  2(1.  That  he  is' 
entitled  to  recover  charges  incurred  in  inves- 
tigating the  title,  including  the  searching 
for  judgments,  but  not  the  costs  of  drawing 
and  engrossing  a  conveyance  of  the  estate, 
the  same  having  been  prematurely  ;  pre- 
pared. 3d.  That  the  vendor,  having  filed 
a  bill  in  equity  against  the' vendee,  for  a.  spe- 
cific performance  of  the  contract,  which  was 
dismissed  with  costs,  and  which  were  paid 


by  the  vendor,  the  vendee  could  not  recover 
his  extra  costs  beyond  the  taxed  costs.  4th. 
That  the  vendee  could  not  recover  costs 
incurred  in  investigating  the  title  to  the 
estate  after  the  filing  the  bill  in  equity. 
5th.  That  the  vendee  is  entitled  to  be  paid 
at  the  rate  of  £5  per  cent,  for  interest  on 
his  deposit  money,  although  the  court  of 
cbanSery  had  ordered  payment  at  the  rate 
of  £i  per  cent.  Hanslip  v.  Padwich,  5  Ex. 
615.  In  Sherry  v.  Oke,  3  Dowl.  349,  it 
was  held  that  interest,  paid  by  a  purchaser 
upon  money  borrowed  by  him  to  complete 
the  purchase,  and  kept  idle  pending  an  en- 
deavor by  the  vendor  to  clear  up  the  title, 
may  be  recovered  as  damages  against  the 
latter  in  an  action  for  breach  of  his  con- 
tract. See  Hanslip  v.  Padwich,  supra.  If 
the  vendor  without  fraud  is  unable  to  make 
a  title,  the  vendee  can  only  recover  the 
money  he  has  paid,  with  interest  and  ex- 
penses. Pounsett  D.  Fuller,  17  C.  B.  660; 
Walker  v.  Moore,  10  B.  &  C.  416 ;  and  not 
for  the  loss  of  his  bargain ;  Sikes  v.  Wild, 
1  B.  &  S.  587;  Pounsett  v.  Fuller,  [17  C.  B. 
660 ;]  25  L.  J.  C.  P.  145 ;  otherwise  if  he 
knew  at  the  time  he  made  the  contract  that 
he  had  no  title.  Kobinson  v.  Harman,  1  Ex. 
850  ;  Hopkins  v.  Grazebrook,  6  B.  &  C.  31 ; 
[Engell  V.  Fitch,  L.  R.  3  Q.  B.  314 ;  Eock  v. 
Furze,  19  C.  B.  N.  S.  96  ;  S.  C.  L.  R.  1  C.  P. 
441 ;  1  Chitty  Contr.  (Uth  Am.  ed.)435,  and 
note  (n),  437,  and  note  (p) ;  1  Sugden  V.  & 
P.  (8th  Am.  ed.)  358,  and  notes  (c)  and  (c^), 
36i,;note  (ii).]  See,  further.  Chit.  jr.  Contr. 
Index,  "  Vendors."  The  auctioneer  is  liable 
only  for  the  deposit  paid  on  a  sale  by  auction, 
and  not  for  interest  or  expenses,  and  should 
be  sued  for  money  had  and  received.  Chit, 
jr.  Contr.  tit.  "  Vendors ; "  Harrington  v. 
"Hoggart,  1  B.  &  Ad.  577. 
'.' (t)  If  the  contract  is  rescinded,  the  de- 
posit may  be  recovered  aa  money  had  and 
received.  Simmons  v,  Heseltine,  5  C.  B. 
N.  S.  554.  See  Evans  v.  Robins,  31  L.  J. 
Ex.  465.  Contra,  if  vendee  malfes  default, 
and  the  deposit  is  forfeited  by  the  condi- 
tions.   Beavan  v.  M'Donnell,  9  Ex.  309. 
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[9a.  On  an  Agreement  to  convey  Land  on  a  Certain  Bay,  Plaintiff'  to 
pay  One  Hundred  Dollars  Cash  and  give  a  Note  for  Four  Hundred 
Dollars,  secured  by  a  Mortgage  of  the  Land. 
And  the  plaintiff  says  the  defendant  made  an  agreement  with  the  plaintiff, 

in  writing,  a  copy  whereof  is  hereto  annexed  ;  and  on  the day  of , 

the  plaintiff  tendered  to  the  defendant  one  hundred  dollars,  and  also  a  note  for 
four  hundred  dollars  [descrihing  it],  and  a  mortgage  of  said  land,  to  secure  the 
payment  of  said  note,  and  demanded  of  the  defendant  a  conveyance  of  said 
land  ^following  the  terms  of  the  agreement],  (u) 

OTHER  FORMS  BY  VENDEE  AGAINST  VENDOR. 

10.  For  not  delivering  Abstract  according  to  Conditions  of  Sale. 
Smith  V.  Fanner,  1  M.  &  G.  802. 

11.  For  Violation  of  a  Contract  to  sell  free  from  all  Incumbrances^ 
Ballard  v.  Way,  1  M.  &  W.  526. 

12.  On  an  Agreement  stating  that  Defendant  had  waived  the  Con- 

ditions of  Plaintiff  ^s  delivering  an  Abstract. 

Seaton  v.  Booth,  4  Ad.  &  E.  528. 

13.  For  not  making  a  Good  Title,  averring  Plaintiff  ^s  Readiness  to 

complete  and  pay  the  Purchase-money  on  having  one. 
Metcalf  V.  Fowler,  6  M.  «&  W.  830 ;  Sansum  v.  Khodes,  6  Bing.  N.  C.  261. 

14.  By  an  Administratrix  against  the  Vendor  of  a  Freehold  Estate, 
for  not  delivering  an  Abstract  of  Title  to  the  Intestate,  whereby  he 
incurred  Expense,  ^c. 

See  form  held  good  on  demurrer,  Orme  v.  Broughton,  10  Bing.  533 ;  see 
1  Williams  on  Executors,  5th  ed.  717. 

15.  Vendee  against  Vendor  of  a  Life  Interest  in  Stock,  sold  by  Auction, 

to  recover  Expenses,  ^c.  the  Title  being  defective,  ^c. 
Boyman  v.  Gutch,  7  Bing.  379. 


WAGER.     Post,  Pleas  in  Contract,  "  Gaming." 

(«)  [In  England,  it  is  incumbent  on  the  expense,  unless  there  is  a  stipnlation  to  the 

vendee   to  prepare    the    conveyance,    even  contrary.    Such  is  the  rule  in  IVIassachusetts, 

where  the  agreement  is  silent  on  the  subject.  Maine,    Pennsylvania,  Illinois,  Mississippi, 

Poole  V.  Hill,  6  M.  &  W.  835,  841  ;  1   Sug-  Ohio,  Texas,  Iowa,  Minnesota,  Wisconsin, 

den  V.  &  P.  (8th   Am.  ed.)  241.    But  the  and   Oregon,  Arkansas,  and    other    states, 

rule  is  otherwise  in  most  of  the  American  See  the  authorities  cited  in  1  Chitty  Contr. 

states,  where  it  is  held  that  under  a  contract  (llth  Am.  ed.)  424,  and  note   (/),  425;  1 

to  convey  real  estate,  the  vendor  is  bound  to  Sugden  V.  &  P.  (8th  Am.  ed.)  241,  note  (m) ; 

prepare  the  deed  of  conveyance  at  his  own  ante,  251,  note  (j).] 
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WAGES.     See  "  Master  and  Servant,"  ante,  212. 


WAREHOUSE   ROOM. 

For  work  done  by  the  plaintiiF,  and  for  warehouse  room  by  him  provided  in 
the  stowing,  keeping,  and  taking  care  of  certain  goods  for  the  defendant,  at 
his  request,  and  for  \_add  account  stated^ 


WARRANTY. 

Obs.  —  "  Every  affirmation  at  the  time  of  sale  of  personal  chattels,  is  a  warranty, 
provided  it  appears  to  have  been  so  intended."  1  S.  L.  C.  161;  [1  Chitty 
Contr.  (nth  Am.  ed.)  639,  640,  and  note  (k^)  and  cases  cited;  643,  notes 
(q)  and  (r)  and  (.s)  and  cases  cited;  Benj.  Sales  (1st  Am.  ed.),  §  613,  and 
notes  (k)  and  (m)  and  cases  cited.]  Such  representation,  to  be  binding, 
must  be  made  pending  the  contract.  Hopkins  v.  Tanqueray,  15  C.  B.  130; 
West  V.  Jackson,  16  Q.  B.  280;  [1  Chitty  Contr.  (11th  Am.  ed.)  646;  Vin- 
cent V.  Leland,  100  Mass.  432;  Roscorla  v.  Thomas,  3  Q.  B.  234;  Tuttle  o. 
Brown,  4  Gray,  457;  Congar  v.  Chamberlain,  14  Wise.  258;  Benj.  Sales 
(1st  Am.  ed.),  §  611,  and  note  (c) ;  Shaw  C.  J.  in  Hogins  v.  Plympton,  11 
Pick.  97,  99,  100.]  Thus,  a  representation  of  the  soundness  of  a  horse,  made 
the  day  before  a  sale  by  auction,  is  no  part  of  the  contract.  Hopkins  i:  Tan- 
queray, ubi  supra.  [Sfee  Wilmot  v.  Hurd,  11  Wend.  584;  Bryant  v.  Crosby, 
40  Maine,  9.  Construction  of  a  warranty  of  soundness  of  a  horse  for  one 
month,  seller  to  be  notified  of  unsoundness  within  the  -month.  Qhapman  v. 
Gwyther,  L.  R.  2  Q.  B.  463.]  In  a  sale  of  specific  goods,  the  vendor  war- 
rants the  existence  of  the  goods.  Coutourier  v.  Hastie,  5  H.  L.  Cas.  673; 
Hastie  v.  Coutourier,  9  Ex.  102;  Risbourg  v.  Bruckner,  3  C.  B.  N.  S.  812; 
[1  Chitty  Contr.  (11th  Am.  ed.)  517,  note  (g'^}  and  cases  cited,  625,  and  note 
(m) ;  Allen  v.  Hammond,  1 1  Peters,  63 ;  Kice  v.  Dwight  Manuf.  Co.  2  Cush. 
80,  86;  Wilde  J.  in  Thompson  v.  Gould,  20  Pick.  139;  Benj.  Sales  (1st 
Am.  ed.),  §  77.]  But  there  is  no  implied  warranty  of  title  from  the  mere 
contract  of  sale  of  a  personal  chattel,  and  a  vendor  is  not  liable  for  a  bad 
title,  unless  there  be  fraud  on  his  part,  or  an  exjjress  warranty,  or  what  is 
equivalent  thereto  by  declarations  or  conduct.  Morley  v.  Attenborough,  3  Ex. 
500;  [but  see  Eichholz  v.  Banister,  17  C.  B.  N.  S.  708;  Benj.  Sales  (1st 
Am.  ed.),  §  639.]  And  such  warranty  may  be  raised  by  the  usage  of  trade, 
or  by  the  nature  of  the  trade  carried  on  by  the  vendor.  Morley  v.  Atten- 
borough, supra.  And  where  goods  are  bought  in  a,  shop  professedly  carried 
on  for  the  sale  of  goods,  the  shopkeeper  must  be  considered  as  warranting 
that  any  purchaser  will  have  a  good  title  to  keep  the  goods  purchased.  lb. 
So  also  if  the  vendor  know  and  conceal  that  he  has  no  title.  I-Carly  v.  Garrett, 
9  B.  &  C.  928.  [It  is  very  generally  held  in  the  American  states  that  upon 
all  sales  of  personal  property  by  one  in  possession,  the  law  implies  a  warranty 
of  title.  2  Kent,  478;  Shattuck  i'.  Green,  104  Mass.  42;  McKnight  v.  Devlin, 
52  N.  Y.  399,  401 ;  Hoe  v.  Sanborn,  12  N.  Y.  552;  1  Chitty  Contr.  (11th  Am. 
ed.)  626,  note  (o)  and  oases  cited;  M'Coy  v.  Artcher,  3  Barb.  328;  Benj.  Sales 
(1st  Am.  ed.),  §  641,  note  (i);  Whitaker  v.  Eastwick,  75  Penn  St.  229.  But 
where  the  goods  sold  are  in  the  possession  of  a  third  party  at  the  time  of  the 
sale,  there  is  no  such  warranty,  and  the  purchaser  buys  at  his  peril.  Hunting- 
don V.  Hall,  36  Maine,  501;  McCoy  c.  Artcher,  3  Barb.  323;  Dresser  v.  Ains- 
wortli,  9  Barb.  619;  Edick  v.  Crim,  10  Barb.  445;  Long  v.  Hickingbottom,  28 
Miss.  772;  Scranton  u.  Clark,  39  N.  Y.  220.]  In  general,  a  warranty  of  qual- 
ity, or  soundness,  or  goodness,  or  value  of  goods  sold  is  not  implied,  however 
large  the  price  given  maybe.  Parkinson  v.  Leo,  2  East,  314;  La  Neuville 
c.  Nourse,  3  Camp.  351;  Hill  v.  Balls,  2  H.  &  N.  299;  Taylor  v.  BuUen,  5 
Ex.  779;  [Mixer  v.  Coburn,  11  Met.  559;  Johnston  v.  Cope,  3  H.  &  John. 
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Obs.    89;  Winsor  i^  Lombard,  18  Pick.  59;    Swett  v.  Shumway,  102  Mass.  369; 
Dean  o.  Mason,  4  Conn.  428  ;  Seixas  a.  Woods,  2  Caines,  48;  Moses  i;.  Mead, 

1  Denio,  378 ;  Wright  v.  Hart,  18  Wend.  449;  Cozzins  v.  Whitaker,  3  Stew. 
&  P.  322;  Taymon  </.  Mitchell,  1  Md.  Ch.  498;  West  v.  Cunningham,  9 
Porter,  104;  1  Chitty  Contr.  (11th  Am.  ed.)  630,  and  notes  (/')  and  (/2); 
Otts  u.  Alderson,  10  Sm.  &  M.  476;  Kingsbury  v.  Taylor,  29  Maine,  508; 
Benj.  Sales  (1st  Am.  ed.),  §  611;  Whitaker  o.  Eastwick,  75  Penn.  St.  229.] 
A  particular  agent  for  the  sale  of  a  horse,  has  not  thereby  authority  to 
warrant.     Brady  v.  Todd,  9  C.  B.  N.  S.  592;    [Howard  v.  Seward,  L.  K. 

2  C.  P.  148;  1  Chitty  Contr.  (11th  Am.  ed.)  287,  and  note  («) ;  Benj. 
Sales  (1st  Am.  ed.),  §§  624,  625.]  But  where  goods  are  ordered  for  a 
particular  purpose;  Jones  v.  Bright,  5  Bing.  633;  Gray  v.  Cox,  4  B.  &  C. 
108;  [1  Chitty  Contr.  (11th  Am.  ed.)  631,  632,  and  notes  (_k^)  and  (m)  and 
cases  cited;  Beals  i>.  Olmstead,  24  Vt.  114;  Cunningham  «.  Hall,  4  Allen, 
273;  Whitmore  u.  The  South  Boston  Iron  Co.  2  Allen,  58 ;  Brown  o.  Sayles, 
27  Vt.  227;  Hoe  r.  Sanborn,  21  N.  Y.  552;  Benj.  Sales  (1st  Am.  ed.),  §  661 
et  seq.  and  notes;]  or  of  a  particular  description;  Wieler  «.  Schilizzi,  17  C. 
B.  619;  Nichol  v.  Godts,  10  Ex.  191;  Gardiner  v.  Gray,  4  Cainp.  144;  Shep- 
herd V.  Kain,  5  B.  &  Aid.  240;  Simond  v.  Braddon,  2  G.  B.  N.  S.  324;  [1 
Chitty  Contr.  (11th  Am.  ed.)  633,634,  and  cases  in  notes;  Jennings  v.  Gratz, 

3  Rawle,  168;  Jones  w.  Just,  L.  R.  3  Q.  B.  197;  Swett  v.  Shumway,  102 
Mass.  ^65;  Merriam  v.  Field,  24  Wise.  640;  MoClungc.  Kelly,'21  Iowa,  508; 
Hamilton  v.  Ganyard,  3  Keyes  (N.  Y.),  45  ;  Benj.  Sales  (1st  Am.  ed.),  §  600, 
et  seq.  and  notes;]  a  warranty  will  be  implied.  But  where  a  tradesman  con- 
tracts with  one  person  for  the  sale  to  him  of  an  article  which  is  to  be  used 
for  a  particular  purpose  by  another,  he  is  not,  in  the  absence  o£  fraud,  liable 
to  that  other  for  an  injury  caused  to  him  by  a  defect  in  the  construction  of 
such  article.  Longmeid  v.  HoUiday,  6  Ex.  761;  [George  v.  Skivington,  L. 
R.  5  Ex.  1;  French  u.  Vining,  102  Mass.  132,  136;  McDonald  o.  Snelling,  14 
Allen,  295;  Tuomas  v.  Winchester,  2  Selden,  297.]  Where  there  is  fraud, 
see  Langridge  o.  Levy,  2  M.  &  W.  519.  So  also,  where  the  buyer  may  be 
reasonably  supposed  to  rely  on  the  skill  and  judgment  of  the  seller;  Brown' 
V.  Edgington,  2  M.  &  G.  279;  more  especially  in  the  case  of  manufaclured 
goods,  there  is  an  implied  warranty  that  they  shall  be  reasonably  fit  for  the 
particular  purpose  for  which  they  are  known  by  the  seller  to  be  ordered  and 
wanted  by  the  vendee ;  Shepherd  v.  Pybus,  3  M.  &  G.  868 ;  [Brown  v.  Sayles, 
27  Vt.  227;  Gaylord  Manuf.  Co.  v.  Allen,  53  N.  Y.  515  ;  1  Chitty  Contr. 
(11th  Am.  ed.)  632;  Benj.  Sales  (1st  Am.  ed.),  661,  652;]  except  when  a 
known  ascertained  article  is  specifically  ordered  by  the  buyer,  in  which  case 
he  takes  the  risk  of  its  not  answering.  OUivant  v.  Bayley,  5  Q.  B.  288; 
Chanter  v.  Hopkins,  4  M.  &  W.  399;  [Deming  u.  Foster,  42  N.  H.  165; 
Pease  c.  Sabin,  38  Vt.  432;  Kreuger  v.  Blanok,  L.  R.  5  Ex.  179;  Mason  v. 
Chappell,  15  Grattan,  572;  Pacific  Iron  Works  v.  Newhall,  35  Conn.  67  ; 
Brown  v.  Murphee,  31  Miss.  41;  Rogers  v.  Niles,  11  Ohio  St.  48;  Hargous 
V.  Stone,  5  N.  Y.  73;  Wright  «.  Hart,  18  Wend.  449;  Benj.  Sales  (1st  Am. 
ed.),  §  657.]  And  a  warranty  that  goods  are  of  a  merchantable  quality  of  the 
denomination  ordered  is  implied,  where,  at  the  time  of  sale,  the  vendee  has 
no  opportunity  of  inspecting  their  quality,  and  is  ignorant  thereof,  and  must 
therefore  be  supposed  to  have  understood  that  goods  of  that  quality  would 
be  delivered.  Gardiner  xk  Gray,  4  Camp.  144;  [Benj.  Sales  (1st  Am.  ed.), 
§  656  et  seq. ;  Whitmore  v.  South  Boston  Iron  Co.  2  Allen,  58,  59.] 

Where  goods  are  sold  under  a  certain  denomination,  the  buyer  is  entitled  to 
have  such  goods  delivered  to  him  as  are  commercially  known  under  that  de- 
nomination, though  he  may  have  bought  after  inspection  of  the  bulk  and 
without  warranty.  Josling  o.  Kingsford,  [13  C .  B.  N.  S.  447;  Jones  v.  Just, 
L.  R.  3  Q.  B.  197;  Benj.  Sales  (1st  Am.  ed.),  §§  600,  645;  Gaylord  Manuf. 
Co.  V.  Allen,  53  N.  Y.  515,  519;  Wolcott  v.  Mount,  7  Vroom,  262,  266.] 
In  contracts  for  the  sale  of  provisions,  by  dealers  in  provisions,  there  is  an  im- 
plied warranty  that  they  are  wholesome ;  but  if  the  vendor  is  not  a  professed 
dealer  in  such  commodities  no  such  warranty  is  implied.  Burnby  v.  Bollett, 
]  6  M.  &  W.  044  ;  Emmerton  v.  Matthews,  [7  H.  &  N.  586  ;]  Bigge  «.  Parkin- 
son, [7  H.  &  N.  955;  Benj.  Sales  (1st  Am.  ed.),  §§  657,  663,  670,  672; 
Howard  v.  Emerson,  110  Mass.  320;  Emerson  v.  Brigham,  10  Mass.  197; 
vol..  II.  17 
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Obs.  Winsor  y.  Lombard,  18  Pick.  57;  Hart  c.  Wright,  17  Wend.  267;  Wright 
V.  Hart,  18  Wend.  449;  Moses  v.  Mead,  1  Denio,  378;  French  v.  Vining, 
102  Mass.  132,  136;  Hoover  v.  Peters,  18  Mich.  51;  Divine  v.  McCormick, 
50  Barb.  116  ;  Davis  v.  Murphy,  14  Ind.  158;  1  Chitty  Contr.  (11th  Am.  ed.j) 
635  ;  Humphreys  v.  Comline,  8  Blackf.  508;  Osgood  r.  Lewis,  2  H.  &  Gill, 
495;  2  Kent,  479;  Goldrich  w.  Ryan,  3  E.  D.  Smith,  324.] 

"  Where  a  buyer  buys  a  specific  article,  the  rule  caveat  emptor  applies,  but 
where  the  buyer  orders  goods  to  be  supplied,  and  trusts  to  the  judgment  of 
the  seller  to  select  the  goods  which  shall  be  applicable  to  the  purpose  for 
which  they  are  intended,  which  is  known  to  both  parties,  though  there  is  no 
express  stipulation  that  they  shall  be  fit  for  the  purpose,  there  is  an  implied 
warranty  that  they  are  fit  for  that  purpose."  Per  Cockburn  C.  J.  in  Bigge 
V.  Parkinson,  [7  H.  &  N.  955;  Benj.  Sales  (1st  Am.  ed.),  §§  656-665;  1 
Chitty  Contr.  (11th  Am.  ed.)  632.] 

Where  B.  bargained  for  and  bought  a  specific  engine,  which  was  afterwards 
erected,  and  a  warranty  given  as  to  its  power,  which  was  broken,  that  is  no 
answer  to  an  action  for  the  price,  but  only  ground  for  a  reduction  in  the 
price,  or  the  subject  of  a  cross-action.     Parson  v.  Sexton,  4  C.  B.  899. 

Where  goods  are  sold  by  sample,  there  is  an  implied  warranty  that  the  bulk  an- 
swers the  description  and  quality  of  the  sample.  Parkinson  o.  Lee,  2  East, 
314;  Parker  v.  Palmer,  4  B.  &  A'.  387 ;  [Benj.  Sales  (1st  Am.  ed.),  §  648,  and 
note  (z)  and  cases  cited;  Beirne  v.  Dord,  1  Selden,  95  ;  Dickinson  v.  Gay, 
7  Allen,  29  ;  (sample  and  bulk  having  same  latent  defect;)  Heilbutt  v. 
Hickson,  L.  R.  7  C.  P.  438.]  And  a  sale  of  goods  by  sample,  but  by  a  par- 
ticular description,  does  not  necessarily  import  a  warranty,  if  all  the  circum- 
stances show  that  it  was  understood  as  a  mere  expression  of  opinion  or  be- 
lief. Carter  v.  Crick,  4  H.  &  2Sl.  412;  [Benj.  Sales  (1st  Am.  ed.),  §  613,  and 
notes.]  In  executory  contracts  where  an  article  is  ordered  from  a  manu- 
facturer who  contracts  that  it  shall  be  of  a  certain  quality,  or  fit  for  a  certain 
purpose,  the  vendee  may  return  it  as  soon  as  he  discovers  the  defect,  pro- 
vided he  has  done  nothing  more  in  the  mean  time  than  was  necessary  to  give 
it  a  fair  trial.  Per  Lord  Tenterden  C.  J.  Street  v.  Blay,  2  B.  &  Ad.  463. 
See  Poultou  v.  Lattimore,  9  B.  &  C.259;  [Benj.  Sales  (1st  Am.  ed.),  §§  452, 
600,  888,  896;  Comstock  J.  in  Muller  v.  Eno,  14  N.  Y.  601,  602;  Butler  v. 
Northumberland,  50  N.  H.  33.]  A  contract  for  1,170  bales  of  gambler, 
"  now  on  passage  from  Singapore,  and  expected  to  arrive  at  London,  viz.: 
per  R.  805  bales,  per  L.  A.  D.  365,"  is  a  warranty  that  sucli  goods  are  on 
board.  Gorrissen  v.  Perrin,  [2  C.  B.  N.  S.  681;  Benj.  Sales  (1st  Am.  ed.), 
§§  578  et  seq.  and  notes;  1  ,Chitty  Contr.  (11th  Am.  ed.)  619,  620.] 

Where  goods  are  to  be  delivered  according  to  sample,  but  are  not  according 
to  sample,  the  vendee  is  not  bound  to  receive,  or  if  he  has  received  may  re- 
turn them  within  a  reasonable  time.  Street  v.  Blay,  2  B.  &  Ad.  463.  [See 
Azemar  v.  Casella,  L.  R.  2  C.  P.  431,  677.]  And  the  vendee  has  a  right,  when 
he  buys  by  sample,  to  inspect  the  whole  in  bulk  at  any  proper  and  convenient 
time.  And  if  the  vendor  refuses  to  show  it,  the  vendee  may  rescind  the  con- 
tract. Lorymer  v.  Smith,  1  B.  &  C.  1.  And  where  cider  was  sold  with  a  war- 
ranty, and  turned  out  not  to  be  according  to  warranty,  the  vendee  was  held 
to  have  a  right  to  return  it,  or  to  keep  it  if  he  pleased  until  the  vendor 
chose  to  send  for  it.  The  vendee  and  vendor  hved  at  a  distance  from  each 
other,  and  vendee  was  not  bound  to  incur  the  expense  of  sending  the  large 
cask  back.  Lucy  v.  Mouflet,  5  H.  &  N.  229.  But  in  the  case  of  the  war- 
ranty of  a  specific  article,  which  lias  been  seen  by  the  vendee,  and  after- 
wards accepted  by  him,  though  before  he  discovered  that  it  was  not  accord- 
ing to  warranty,  the  return  or  offer  to  return  will  be  no  answer  to  an  action 
for  the  price.  Street  v.  Blay,  2  B.  &  Ad.  460,  461.  The  remedy  of  the  vendee 
is  by  a  cross-action;  OUivant  u.  Bayley,  5  Q.  B.  288;  Chanter  v.  Hopkins, 
4  M.  &  W.  399;  Parson  v.  Sexton,  4  C.  B.  899;  Dawson  v.  CoUis,  10 
C.  B.  523;  or  by  proof  of  the  breach  of  warranty  in  reduction  of  damages; 
Mondell  v.  Smith,  8  M.  &  W.  858;  Street  v.  Blay,  2  B.  &  Ad.  456;  but  he 
cannot  give  evidence  of  consequential  damage,  lb.;  [Benj.  Sales  (1st  Am. 
ed.),  §  898  ;  Harrington  v.  Stratton,  22  Pick.  510 ;  Dorr  v.  Fisher,  1  Cush. 
275;  Mixer  v.  Coburn,  11  Met.  561;  Goodwin  v.  Morse,  9  Met.  278;  Cook  v. 
Castner,  9  Cush.  266;  Carey  i>.  Guillow,   105  Mass.  18;  Wells  J.  in  Starr 
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Obs.    Glass  Co.  v.  Morey,  108  Mass.  573  ;   Walker  v.  Hoisington,  43  Vt.  608  ; 
Muller  V.  Eno,  14  N.  Y.  597 ;  Reab  v.  McAllister,  8  Wend.  108;  Still  v.  Hall, 
20  Wend.  51 ;  Batterman  v.  Pierce,  3  Hill,  171  ;  Butler  v.  Northumberland, 
50  N.  H.  33 ;  Parker  v.  Pringle,  2  Strobh.  242.] 
In  instances  of  broken  warranty,  where  the  price  has  been  paid,  the  vendee 
may  recover  it  back  upon  the  common  indebitatus  count  for  money  had  and 
received,  as  on  a  failure  of  the  original  consideration,  in  either  of  the  follow- 
ino;  cases:     1st.  If  there  be  an  express  stipulation  in  the  original  agreement 
that  the  contract  should  be  rescinded  and  void  if  the  warranty  be   untrue. 
2dly.    If  both  parties  subsequently  agree   to  rescind  the  bargain;  or,  3dly, 
in  cases  oi  fraud,  with  an  ofter  to  return  the  goods.   See  Gompertz  v.  Denton, 
Cr.  &  M.  207 ;  Street  v.  Blay,  2  B.  &  Ad.  469 ;  Edwards  v.  Chapman,  1  M. 
&  W.  231 ;  [Benj.  Sales  (1st  Am.  ed.),  §  888,  and  note  (a)  ;  1  Chitty  Contr. 
(11th  Am.  ed.)  648,  649,  and  notes.  In  Massachusetts  and  some  other  states, 
the  purchaser  may  rescind  the  contract  and  return  the  goods  in  all  cases  of 
breach  of  warranty  express  or  implied.     Benj.  Sales,  §  888,  note  (a).     In 
Dorr  V.  Fisher,  1  Cush.  271,  274,  Shaw  C.  J.  said:  "  To  avoid  circuity  of 
action,  a  warranty  may  be  treated  as  a  condition  subsequent,  at  the  election 
of  the  vendee,  who  may,  upon  a  breach  thereof,  rescind  the  contract  and  re- 
cover back  the  amount  of  his  purchase-money,  as  in  case  of  fraud."     Fos- 
ter J.  in  Morse  c.  Brackett,  98  Mass.  209 ;  Boardman  v.  Spooner,- 13  Allen, 
361 ;  Conner  v.  Henderson,  15  Mass.  319 ;  Kimball  v.  Cunningham,  4  Mass. 
502  ;  Perley  v.  Balch,  23  Pick.  283;  Bartlett  v.  Drake,  100  Mass.  176  ;  Tay- 
mon  u.  Mitchell,  1  Md.  Ch.  496  ;  Hyatt  v.  Boyle,  5  Gill  &  J.  121;  Franklin 
V.  Long,  7  Gill  &  J.  407,  419  ;  Rutter  v.  Blake,  2  Harr.  &  J.  353  ;  Marston  v. 
Knight,  29  Maine,  341 ;  Cutler  v.  Gilbreth,  53  Maine,  176  ;  Matteson  o.Holt, 
43  Vt.  299.]     In  other  cases  the  declaration  must  be  special  to  try  the  ques- 
tion of  warranty.     If  the  goods  have  been  returned,  the  vendee  can  recover 
the  whole  price  ;  if  not,  the  difference  between  the  value  and  the  price.    Cas- 
well i;.  Coane,  1  Taunt.  566.     Where  the  title  fails  and  there  is  no  warranty 
proved,  the  vendee  may  recover  the  price  paid  by  him  under  the  indebitatus 
count,  as  upon  a  failure  of  consideration.     Chapman  v.  Speller,  14  Q.  B.  621 ; 
Morley  v.  Attenborough,  3  Ex.  500;  [Benj.  Sales  (1st  Am.ed.),  §§  423,  633.] 
A  special  action  for  the  breach  of  a  warranty  lies  without  offering  to  return 
the  goods,  or  complaining  of  the  breach ;  see  Patteshall  v.  Tranter,  3  Ad.  & 
E.  103  ;  [Benj.  Sales  (1st  Am.  ed.),  §  899,  and  cases  in  note  (»■)  ;  Vincent 
V.  Leland,  100  Mass.  432  ;  Kellogg  v.  Denslow,  14  Conn.  411:  Osborne  v. 
Fuller,  14  Conn.  529  ;  Douglass  Axe  Manuf.  Co.  v.  Gardner,  10  Cush.  88 ; 
Waring  v.  Mason,  18  Wend.  425;  Comstock  J.  in  Muller  v.  Eno,  4  Kernan, 
602  ;  Kornegay  i'.  White,  10  Ala.  255;  Thompson  v.  Botts,  8  Missou.  710; 
Taymon  ti.  Mitchell,  1  Md.  Ch.  496;  Carter  v.  Stennet,  10  B.  Mon.   260; 
Parker  v.  Pringle,  2  Strobh.  242  ;  Borrekins  v.  Bevan,  3  Rawle,  23  ;]  and 
without  proof  of  special  or  any  damage.     Street  v.  Blay,  2  B.  &  Ad.  459. 
By  25  &  26  Vict.  c.  88,  s.  19,  it  is  enacted,  that  when  any  person,   after  31st 
December,  1863,  sells  or  contracts  to  sell  any  chattel  or  article  with  a  trade- 
mark thereon,  the  sale  or  contract  shall  be  deemed  to  have  been  made  with  a 
wai-ranty  or  contract  that  such  trade-mark  is  genuine  and  true,  and  not 
forged  or  counterfeit,  and  not  wrongfully  used,  unless  the   contrary  is  ex- 
pressed in  writing. 
And  by  section  20,  in  such  case  when  there  is  any  description,  statement,  or 
other  indication  upon  any  cask,  bottle  cover,  &c.  of  or  respecting  the  num- 
ber, quantity,  measure,  or  weight  of  such  chattel  or  article,  or  the  place  or 
country  in  which  such  chattel  or  ai-ticle  shall  have  been  made,  manufactured, 
or  produced,  the  sale  or  contract  shall  be  deemed  to  liave  been  made  with 
a  warranty  or  contract  by  the  vendor,  that  no  such  description,  statement,  or 
otiher  indication  is  in  any  material  I'espect  false  or  untrue  unless  the  contrary 
is  expressed  in  writing. 
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1.  Deelaration  for  the  Breach  of  a  Warranty  of  the  Soundness  of  a' 

Horse,  (x) 

For  that  the  defendant,  by  warranting  (y)  a  horse  to  be  then  sound  and 
quiet  to  ride,  sold  the  said  horse  to  the  plaintiff;  yet  the  said  horse  was  not 
then  (z)  sound  (a)  and  quiet  to  ride.  (5)  [^Add  any  special  damage  that  may 
be  applicable,  e.  g.  :  J  And  the  plaintiff,  in  the  bond  fide  belief  that  such  war- 
ranty was  true,  afterwards  sold  the  said  horse  to  L.  M.  by  warranting  the 
same  to  be  then  sound  and  quiet  to  ride,  and  thereby  the  plaintiff  was  com- 
pelled to  repay  (c)  the  price  thereof  to  the  said  L.  M.  [and  also  damages 
to  compromise  an  action  at  law  which  the  said  L.  M.  brought  against  the 
plaintiff  on  such  last-mentioned  warranty]  ;  (d)  and  the  plaintiff  has  thereby 
incurred  expense  in  causing  the  said  horse  to  be  examined  by  a  veterinary 
surgeon,  and  in  keeping  (e)  and  taking  care  of  the  same.]  [-//"  the  price  has 
been  paid  to  the  defendant,  add  a  count  for  money  had  and  received,  (/)  and  mi 
an  account  stated.^ 

[la.  Count  for  the  Breach  of  a  Warranty  of  a  Horse  (^framed  expressly 

in  Assumpsit^. 
That  in  consideration  that  the  plaintiff  would  buy  of  the  defendant  a  horse. 


(.r)  See  Obs.  supra. 

(y)  [See  Cooper  v.  Landon,  102  Mass.  58, 
60.] 

{z)  This  means  at  the  time  of  the  sale. 
Bailey  v.  Forest,  2  C.  &  K.  131. 

(a)  Meaning  of  the  term  "  sound."  Kid- 
dell  V.  Burnard,  9  M.  &  W.  668  ;  Holyday 
V.  Morgan,  28  L.  J.  Q.  B.  9  ;  [Woodbury  v. 
Bobbins,  10  Cush.  520  ;  Stephens  v.  Chappell, 
3  Strobh.  80 ;  Roberts  v.  Jenkins,  21  N.  H. 
116,  119,  120;  Kornegay  v.  White,  10  Ala. 
255  ;  Bi'own  v.  Bigelow,  10  Allen,  244,  245  ; 
Fondren  v.  Dui-fee,  39  Miss.  324 ;  Hook  v. 
Stovall,  21  Geo.  69;  Crouch  v.  Culbreath, 
11  Rich.  9  ;  Merrick  v.  Bradley,  19  Md.  50  ; 
Thompson  v.  Bertrand,  23  Ark.  349  ;  Wash- 
burn V.  Cuddihy,  8  Gray,  430 ;  Walker  v. 
Hoisington,  43  Vt.  608;  Benj.  Sales  (1st 
Am.  ed.),  §§  619,  620;  1  Chitty  Contr.  (Uth 
Am.  ed.)  654,  655,  and  notes  and  cases  cited.] 
The  substance  and  meaning  or  exact  terms 
of  the  warranty  must  be  stated.  If  it  were 
a  warranty,  with  an  exception  as  to  a  par- 
ticular defect,  &c.  the  exception  should  be 
stated.  See  Jones  v.  Cowley,  4  B.  &  C.  445. 
See,  further,  Poltherd  v.  Puncheon,  2  D.  & 
R.  10;  Button  v.  Corder,  7  Taunt.  405; 
Gray  v.  Cox,  4  B.  &  C.  108 ;  [Deming  v. 
Foster,  42  N.  H.  165.  Meaning  of  the  term 
"gentle."  Bodurtha  v.  Phelon,  2  Allen, 
347,  348.] 

(6)  This  form  is  thus  far  given  by  the  C. 
L.  P.  Act,  1852. 

(c)  [Special  damage.  MuUett  v.  Mason, 
L.  R.  1  C.  P.  559.]  .  See  this  special  dam- 
age stated,  Clare  v.  Maynard,  8  Ad.  &  E. 
519.  The  loss  of  a  bargain  in  the  resale 
cannot  be  recovered.     lb. 

id)  As  to  recovering  the  costs  of  an  action 
arising  out  of  the  warranty  if  the  buyer  of 
a  horse  with  a   warranty,  relying  thereon, 


resell  him  with  warranty,  and  being  sued 
thereon  by  his  vendee,  offers  the  defence  to 
his  vendor,  who  gives  no  directions  as  to  the 
action,  the  plaintiff  defending  that  action  is 
entitled  to  recover  the  costs  thereof  from  his 
vendor  as  pait  of  the  damage.-!  occasioned  by 
his  breach  of  warranty.  Lewis  v.  Peake,  7 
Taunt.  153;  and  see,  particularly,  Collen  f. 
Wright,  7  El.  &  Bl.  301 ;  8  El.  &  Bl.  647 ; 
Bramley  v.  Chesterton,  2  C.  B.  N.  S.  592; 
Poor  V.  Davis,  30  L.  J.  Q.  B.  257  ;  Randall 
V.  Roper,  1  El,  Bl.  &  El.  84.  See,  also, 
Josling  V.  Irvine,  6  H.  &  N.  512;  Dingle  v. 
Hare,  7  C.  B.  N.  S.  145;  [Reggio  v.  Brag- 
giotti,  7  Cush.  166;  Armstrong  v.  Perry,  5 
Wend.  535.]  But  he  cannot  recover  such 
costs  if  by  reasonable  examination  of  the 
artide  he  could  have  discovered  the  breach 
of  warranty  before  the  resale.  Wriglitup  v. 
Chamberlain,  7  Scott,  598. 

(e)  This  expense  may  be  recovered  if  the 
horse  was  tendered  to  the  defendant  within 
a  reasonable  time  after  the  unsoundness  was 
discovered,  otherwise  not.  Caswell  r.  Coare, 
1  Taunt.  566 ;  Ellis  v.  Chinnock,  7  C.  &  P. 
169  ;  Chesterman  v.  Lamb,  2  Ad.  &  E.  129. 
But  in  any  event  the  keep  can  be  recovered 
only  to  the  time  when  a  fair  opportunity  of 
reselling  occurs.  M'Kenzies  v.  Hancock,  R. 
&  M.  436,  per  Littlednle  J. ;  [Shaw  C.  J.  in 
RegRio  V.  Braggiotti,  7  Cush.  169,  170;  1 
Chitty  Contr.  (Uth  Am.  ed.)  658.]  If  the 
horse  is  returned,  the  measure  of  damage 
is  the  price  paid  for  him ;  if  he  is  not  re- 
turned, it  is  the  difference  between  his  real 
value  and  the  price  given.  Caawell  v.  Coare, 
ubi  sup. 

{/)  This  count  will  be  allowed  with  the 
special  one.  Cahorn  v.  Burford,  13  M.  &  W. 
136. 
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at  the  price  of  $ ,  to  be  paid  by  the  plaintiff  to  the  defendant  for  the  same, 

the  defendant  promised  the  plaintiff  that  the  said  horse  was  then  sound ;  and 
the  plaintiff  bought  the  said  horse  of  the  defendant  and  paid  him  the  said 

$ for  the  same ;  yet  at  the  time  of  the  making  of  the  said  promise  by  the 

defendant  the  said  horse  was  not  sound,  whereby  the  said  horse  was  or~no  use 
or  value  to  the  plaintiff,  and  the  plaintiff  has  lost  the  expense  incurred  by  him 
in  keeping  and  feeding  the  said  horse  and  attempting  to  cure  the  same.]  {g) 

2.  On  a  Warranty  on  a  Sale  of  G-oods  by  Sample.  (A) 

For  that  the  defendant  sold  to  the  plaintiff  (ten  quarters  of  barley)  by  pro- 
ducing to  him  a  pretended  sample  thereof  and  warranting  that  the  said  barley 
was  equal  in  quality  and  description  to  such  sample  ;  yet  the  said  barley  was 
not  then  equal  in  quality  or  description  to  the  said  sample,  whereby  the  plain- 
tiff lost  divers  gains  and  profits  which  would  otherwise  have  accrued  to  him, 
as  also  the  price  which  he  paid  the  defendant  for  the  same,  \^Add  count  for 
money  had  and  received,  and  on  an  account  stated.^ 

3.  On  a  Warranty  that  Manufactured  G-oods  were  fit  for  the  Purpose 
for  which  they  were  bought,  (i) 

For  that  the  defendant,  by  warranting  that  certain  copper  was  fit  and  proper 
for  sheathing  a  ship  of  the  plaintiff,  sold  the  same  to  the  plaintiff  for  such  pur- 
pose, yet  the  said  copper  was  not  fit  and  proper  for  the  said  purpose  ;  (h)  and 
the  plaintiff,  after  having  used  the  said  copper  for  the  said  purpose,  incurred 
great  expense  in  having  the  same  removed  from  his  ship,  and  causing  the  same 
to  be  sheathed  with  other  and  fit  and  proper  copper. 

4.  On  a  Warranty  of  the  Quality  of  Goods  sold  by  Description. 

For  that  the  defendant,  by  warranting  a  cargo  of  Aracan  rice  "  to  arrive  " 
to  be  fair  average  Necrensie  rice,  the  plaintiff  bought  from  the  defendant,  and 
the  defendant  sold  to  the  plaintiff  the  said  cargo ;  and  although  the  plaintiff 
has  performed  all  conditions  precedent  on  his  part,  and  all  events  have  hap- 

(g)    [Count   on   an   implied   warranty  on  Gardiner  v.  Gray,  lb.  145  ;  Tye  v.  Fynmore, 

the  sale  of  a  barge  that  it  was  reasonably  fit  3  Camp.  462  ;  in  which  ease,  if  the  sale  be 

for  use  ;  Shepherd  v.  Pybus,  3  M.  &  G.  868  ;  by  sample,  the  remedy  would  lie  in  tort  for 

on  a  warranty  that  a  ship  sold  was  copper-  the   deceit.      It  would  be   incorrect   in  the 

fastened  ;   Shepherd  v.  Kain,  5  B.  &  Aid.  above  case  to  lay  a  promise  that  the  goods 

240 ;  on  a  warranty  of  the   soundness  of  a  should  be  of  a  particular  quality,  or  good 

yacht ;  Stucley  v.  Baily,  1    H.  &  C.  405  ;  on  and  merchantable.     lb. ;  Laing  v.  Fidgeon, 

a  warranty  that  the  carca'is  of  a  pig  offered  4  Camp.  169 ;  6  Taunt.  108. 

for  sale  was  fit  for  human  food;  Burnby  ».  (i)  See  ante,  Obs. ;    Shepherd  v.  Pybus, 

Bollett,  16  M.  &  TV.   644  ;  on  a  warranty  3  M.  &  G.  868.     See  forms,  Jones  v.  Bright, 

that  a  cow  was  free  from  disease,  claiming  5  Bing.  533 ;  Gray  v.  Cox,  4  B.  &  C.  108. 

damages  for  loss  of  other  cows  infected  by  Bargain  and  sale  of  a  ship  does  not  imply 

the  cow  warranted.   MuUett  v.  Mason,  L.  R.  any  contract  that  she  is  seaworthy  or  in  a 

1  C.  P.  559.]  serviceable    condition.      Barr  v.   Gibson,   3 

(A)  See  ante,  Obs.,  and  a  form  on  a  war-  M.  &  W.  390 ;  M.  &  P.  on  Shipping,  32, 

ranty  that  wheat  sold  was  equal  to  report  3d  ed. 

and  sample.     Russell  v.  Nicolopulo,  8  C.  B.  (k)  The  purpose  must  be  specially  pointed 

N.  S.  363.     See,  also,   Parkinson  v.  Lee,  2  out,  and  the  above  cause  of  action  could  not 

East,  314 ;  Parker  v.  Palmer,  4  B.  &  Ad.  be  given  in  evidence  under  a  count  alleginsj 

387.     There  is  an  implied  warranty  to  the  generally  that  the  copper  was  bought  under 

effect  stated  above,  unless  the  contract  be  a  warranty  that  it  was  reasonably  fit /or  use, 

reduced  into  writing,  and  the  sample  be  not  with  breach  of  that  warranty.     Shepherd  v. 

referred  to;  Meyer  v.  Everth,  4  Camp.  22  ;  Pybus,  3  M.  &  G.  868. 
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pened  and  occurred,  and  all  periods  have  elapsed,  to  entitle  the  plaintiff  to  a 
performance  of  the  defendant's  contract,  and  to  enable  the  plaintiff  to  maintain 
this  action  ;  yet,  although  the  said  cargo  consisted  of  Necrensie  rice,  the  said 
rice  was  not  fair  average  Necrensie  rice,  whereby  the  said  rice  was  of  less 
value  to  the  plaintiff  than  it  otherwise  would  have  been,  and  he  has  been 
obliged  to  resell  the  same  at  a  loss,  and  has  incurred  great  expense  in  and 
about  ascertaining  the  quality  of  the  said  rice,  and  in  and  about  warehousing 
the  same.  (Z) 

5.  ^or  selling  Pictures  as  Canaletti's  which  were  not  so. 
Power  V.  Barham,  4  Ad.  &  E.  473. 

6.  On  the  Warranty  of  a  Horse,  on  an  Exchange  of  Horses,  (ni) 

For  that  in  consideration  that  the  plaintiff  would  deliver  to  the  defendant  a 

certain  horse  of  the  plaintiff,  and  also  pay  to  the  defendant  £ ,  in  exchange 

for  a  certain  horse  of  the  defendant,  the  defendant  then  warranted  that  the  said 
last-mentioned  horse  was  then  sound ;  and  the  plaintiff  then  delivered  to  the 
defendant  the  said  first-mentioned  horse,  and  paid  him  the  said  sum  of  money ; 
yet  the  said  horse  of  the  defendant  at  the  time  of  the  making  of  his  said  prom- 
ise was  not  sound,  whereby  the  same  became  and  was  of  no  use  or  value  to 
the  plaintiff,  and  thereby  [^■c. ;  state  special  damage,  as  in  Form  1,  ante,  and 
conclude  as  there  directed^ 

7.  Upon  a  Warranty  of  a  Vendor  of  Goods  sold  to  the  Plaintiff,  that 
the  Defendant  had  Power  to  sell  them,  (n) 

For  that  the  defendant,  by  warranting  that  he  then  had  lawful  right  and 
title  to  sell  and  dispose  of  certain  goods,  sold  the  same  to  the  plaintiff ;  yet 
the  defendant  had  not  lawful  right  or  title  to  sell  or  dispose  of  the  said  goods, 
whereby  the  plaintiff  was  obliged  to  deliver  up  the  same  to  E.  F.,  who  had 
the  lawful  right  and  title  thereto,  and  the  said  goods  were  lost  to  the  plaintiff, 
and  he  has  been  deprived  of  the  benefits  and  profits  he  would  otherwise  have 
derived  and  acquired  from  the  same.    [  Conclude  as  directed  in  Form  1.] 


WHARFAGE.     See  "  Carriers,"  ante,  97. 

Against  a  Wharfinger,  for  losing  Groods  delivered  to  him  to  be  shipped 

by  a  Particular  Vessel. 

2  Chit,  on  PI.  259,  7th  ed. 

{I)  The  allegation  of  damage  must  be  ao-  (m)  See  a  form,  Fairmaner  v.  Budd,  7 

cording  to  the  facts.     [See  forms;  Wieler  v.  Biug.  574;    and  form   1,  ante,  259;  [Web- 

Schilizzi,  17  C.  B.  619  ;  sale  of  manure  by  ster  v.  Hodgskins,  25  N.   H.  128,  142.]     A 

warranty ;  Dingle  v.   Hare,  7  C.  B.  N.  S.  warranty  of  soundness  is  not  implied  upon 

145;   sale  of  a  cargo  of  rfce  ;  Vernede  v.  the  exchange  of  horses.     See  La  Neuville  v. 

Weber,  1  H.  &  N.  311  ;  Simond  v.  Braddon,  Nourse,  3  Camp.  351 ;  Emanuel  v.  Dane,  lb. 

2  C.  B.  N.   S.    324 ;    on   a   warranty  that  299. 

a  cargo  of  corn  had  been  shipped  in  good  (n)  See  anie,  Obs. ;  Chit.  jr.  Contr. ;  Mor- 

and  merchantable  condition;  Dickson  u.  Zi-  ley  v.  Attenborongh,  3  Ex.   500;   Allen  v. 

zinia,  10  C.  B.  602;  on  a  warranty  on  a  sale  Hopkins,, 13  M.  &  W.  94  ;  Keeble  v.  Payne, 

of  seed  barley,  charging  special  damages  by  8  Ad.  &  E.  554 ;  Lee  v.  Shore,  1  B.  &  C.  94. 

liabilities  to  sub-purchasers.   Bandall  v.  Ra-  In  cases  of  actual  fraud,  case  would  be  the 

per.  El.,  Bl.  &  El.  84 ;  Carter  v.  Crick,  4  H.  more  appropriate  form  of  action. 
&  N.  412.] 
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WITNESS. 

Ob8.  —  A  witness  cannot  in  general  recover  compensation  for  Ms  loss  of  time, 
although  an  express  promise  be  given  him  that  he  shall  be  paid  for  it; 
Willis  V.  Peckam,  1  B.  &  B.  515;  [Dodge  v.  Stiles,  26  Conn.  463;]  even  in 
the  case  of  a  merchant  coming  from  abroad  as  a  witness ;  Moor  o.  Adam,  5 
M.  &  S.  156  ;  and  see  Lonergan  v.  The  Royal  Exchange  Assurance  Co.  7 
Bin".  729  ;  as  also  in  the  case  of  an  attorney  attending  upon  a  subpoena. 
Collins  V.  Godefroy,  1  B.  &  Ad.  950.  But  "  there  is  a  distinction  between 
the  case  of  a  man  who  sees  a  fact  and  is  called  to  prove  it  in  a  court  of 
justice,  and  that  of  a  man  who  is  selected  by  a  party  to  give  his  opinion  on 
a  matter  with  which  he  is  peculiarly  conversant  from  the  nature  of  his  em- 
ployment in  life.  The  former  is  bound,  as  a  matter  of  public  duty,  to  speak 
to  a  fact  wliich  happens  to  have  fallen  within  his  knowledge ;  without  such 
iestimony  the  course  of  justice  must  be  stopped.  The  latter  is  under  no  such 
obligation.  There  is  no  such  necessity  for  his  evidence,  and  the  party  who 
selects  him  must  pay  him."  Per  Maule  J.  Webb  v.  Page,  1  C.  &  K.  23. 
Strictly  no  conduct  money  need  be  tendered  to  a  witness  in  town  in  a  town 
cause  ;  Jacob  .v.  Hungate,  3  Dowl.  456 ;  although  the  usual  practice  is,  in 
town  causes,  if  the  witness  reside  witlain  the  bills  of  mortality,  to  pay  or 
tender  to  him  one  shilling.  But  if  the  cause  is  an  assize  cause,  or  the  wit- 
ness live  beyond  the  bills  of  mortality,  he  must  be  paid  or  tendered  his  rea- 
sonable expenses  of  going  to,  staying  at,  and  returning  from  the  place  of  trial. 
Betteley  w.  McLeod,  3  Bing.  N.  C.407;  [2  Chitty  Coutr.  (11th  Am.  ed.)  873  e; 
seq.  and  notes.]  A  witness,  though  he  refuse  to  give  evidence  because  his 
expenses  were  not  previously  tendered,  may  sue  for  his  reasonable  expenses  ; 
Collins  V.  Godefroy,  1  B.  &  Ad.  950;  but  the  attorney  in  the  cause  is  not 
personally  liable  though  he  issues  the  subpoena.  Robins  i:  Bridge,  3  M.  & 
W.  114.  Nor  is  an  attorney,  being  in  the  position  of  an  agent  for  liis  client, 
without  an  express  undertaking  on  his  part,  liable  for  the  charges  or  ex- 
penses of  a  skilled  witness  retained  by  him,  in  pursuance  of  his  general 
instructions,  to  make  surveys,  researches,  calculations,  or  experiments,  with 
a  view  to  examination  as  a  witness  in  his  client's  cause.  The  client  in  such 
a  case  is  prima  facie  liable.  Lee  r.  Everest,  2  H.  &  N.  285;  26  L.  J.  Ex.  334. 
The  party  in  the  cause  is  liable  for  expenses,  if  reasonable,  where  a  witness 
has  received  a  subpoena  to  attend ;  Pell  v.  Daubeny,  5  Ex.  955 ;  20  L.  J. 
Ex.  44 ;  but  not  for  more  than  has  been  actually  expended,  though  that  may 
not  amount  to  one  shilUng  per  mile.  Hunter  v.  Liddell,  16  Q.  B.  402;  20 
L.  J.  Q.  B.  426.  The  conduct  money  received  with  a  subpoena  may  be  re- 
covered back  by  the  person  paying  it,  in  an  action  for  money  had  and  re-  . 
ceived,  where  the  attendance  of  the  witness  becomes  unnecessary  and  he 
has  incurred  no  expenses  under  the  subpoena.  Martin  v.  Andrews,  7  El.  & 
Bl.  1 ;  26  L.  J.  Q.  B.  39.  See,  also,  Hale  v.  Bates,  28  L.  J.  Q.  B.  14.  [But  see 
Leighton  v.  Twombly,  9  N.  H.  483.]  For  not  attending  upon  a  subpoena, 
see  post,  Actions  for  Wrongs,  tit.  "  Witness." 

1.  B^  a  Witness  for  his  Expenses. 

For  expenses  necessarily  incurred  by  the  plaintiff  in  attending  as  a  witness 
for  the  defendant,  at  his  request,  to  give  evidence  upon  the  trial  of  a  certain 
action  wherein  the  defendant  was  [plaintiff  or  defendant].  \^Add  a  count  for 
money  paid  and  on  an  account  stated.^ 

2.  Against  a  Witness  for  not  appearing  at  a  Trial  pursuant  to  his 
Agreement  and  without  a  Subpoena. 

Yeatman  v.  Dempsey,  7  C.  B.  N.  S.  628 ;  9  C.  B.  N.  S.  881. 
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WORK  AND  MATERIALS. 

Obs.  —  See,  in  general,  Chit.  jr.  Contr.;  Roscoe  on  Evid.  tit.  "Work."  See  the 
common  indebitatus  count,  ante,  33;  and  as  to  when  it  lies,  ante,  28,  Obs. 
See  the  usual  indebitatus  counts  for  Attorneys,  Surgeons,  and  Apothecaries, 
ante,  59,  49;  Auctioneers,  &c.  ante,  62;  Carriers,  ante,  97;  a  Servant's 
salary  or  wages,  ante,  207;  Undertakers,  &c.  ante,  249. 

Where  the  plaintiff  was  to  be  paid  an  entire  sum  on  the  completion  of  the 
work,  and  the  defendant  has  wrongfully  diicharged  the  plaintiff  from  com- 
pleting work  agreed  to  be  performed;  or  where,  although  the  contract  con- 
tains no  particular  clause  as  to  payment,  the  plaintiff  claims,  not  only  the 
price  and  value  of  the  work  and  materials  actually  done  and  provided,  but 
also  damages  for  the  loss  of  the  profits  he  would  have  acquired  had  the  de- 
fendant allowed  him  to  finish  the  work  agreed  for,  the  declaration  should  be 
special,  see  ante,  tit.  "Master  and  Servant,"  208,  note  (g)  ;  Hulle  v.  Height- 
man,  2  East,  145;  It  is  also  proper  to  declare  specially  where  the  plaintiff 
was  to  be  paid  by  a  bill  of  exchange,  and  the  bill  would  not,  if  given,  have 
been  due  when  the  writ  was  issued.  Ante,  234,  "  Sale  of  Goods."  And  it  is 
often  prudent  to  declare  specially  on  a  written  agreement  to  perform  work, 
&c.  although  the  common  count  would  be  sufficient.  There  may  be  a  special 
count  on  an  agreement,  and  the  common  count  for  extra  work.  As  to  which, 
see  Pepper  r.  Burland,  Peake's  R.  103  ;  Wilmot  v.  Smith,  3  C.  &  P.  453; 
Lovelock  V.  King,  1  M.  &  R.  60 ;  [2  Chitty  Contr.  (11th  Am.  ed.)  823,  824, 
and  notes.] 

Where  there  is  a  special  contract  to  perform  work,  &c.  in  a  particular  manner, 
and  the  plaintiff  has  done  work,  &c.  but  has  departed  from  the  contract  in 
regard  to  the  description  or  quality  of  the  work  or  materials,  he  is  entitled  to 
recover  to  the  extent  of  the  real  value  of  the  work  and  materials  actually 
done  and  provided,  and  the  benefit  whereof  the  plaintiff  has  received  (not 
the  sum  fixed  by  the  contract),  but  must  not  declare  in  such  case  specially 
upon  the  contract.  See  Chit.  Contr.;  Allen  v.  Cameron,  1  Cr.  &  M.  832.  In 
Chapel  V.  Hicks,  2  Cr.  &  M.  214,  which  was  an  action  on  a  special  contract, 
for  work  done  under  the  contract,  and  for  work,  labor,  and  materials  gener- 
ally, it  was  held  that  the  defendant  may  give  in  evidence  that  the  work  has 
been  done  improperly,  and  not  agreeably  to  the  contract;  and  the  plaintiff  in 
that  case  will  only  be  entitled  to  recover  the  real  value  of  the  work  done  and 
the  materials  supplied;  and  Lord  Lyndhurst  C.  B.  said:  "  If  the  plaintiff  has 
not  performed  the  work  in  the  manner  which  by  the  contract  he  agreed  to  do, 
he  cannot  recover  on  the  contract,  but  must  recover  on  the  counts  in  his  dec- 
laration for  the  work  which  he  has  done.  Suppose,  on  a  contract  to  build  a 
house  of  Baltic  timber,  the  contractor  builds  it  of  timber  of  a  different  de- 
scription, upon  what  principle  is  he  entitled  to  recover,  except  for  the  work, 
labor,  and  materials?  It  cannot  be  consistent  with  reason  that  a  party  who 
has  not  performed  his  contract  should  recover  the  full  amount  for  which  he 
has  stipulated,  and  that  the  other  party  should  be  driven  to  a  cross-action 
against  him  for  not  performing  the  work  according  to  the  conta-act."  And  see 
Baillie  «.  Kell,  4  Bing.  N.  C.  638;  [2  Chitty  Contr.  (11th  Am.  ed.)  825,  and 
notes;  Blodgett  v.  The  Berlin  Mills  Co.  52  jSI.  H.  215.] 

In  general,  where  the  contract  is  to  complete  an  article,  no  remuneration  is  recov- 
erable for  partial  work  done.  Sinclair  v.  Bowles,  9  B.  &  C.  92  ;  [Story  Bailments 
(2ded.),  441  b  ;  Hill  v.  Millburn,  17  Maine,  316  ;  St.  Albans  Steamboat  v.  Wil- 
kins,  8  Vt.  54 ;  Kettle  v.  Harvey,  21  Vt.  301 ;  Faxon  v.  Mansfield,  2  Mass.  147  ; 
Morton  J.  in  Olrastead  «.  Beale,  19  Pick.  528;  Brown  v.  Vinal,  3  Met.  533; 
McCarren  v.  Mc.Nulty,  7  Gray,  139;  Sloan  i'.  Hayden,  110  Mass.  141,  143; 
Clark  V.  Smith,  14  John.  326  ;  Jenkins  u.  Camp.  13  John.  94  ;  Pierce  v. 
Schenk,  3  Hill,  28  ;  Cobb  v.  West,  4  Duer,  38  ;  Young  o.  White,  5  Watts, 
460;  Knox  J.  in  Wade  v.  Haycock,  25  Penn.  St.  383.]  But  a  shipwright 
may  recover  to  the  extent  of  partial  repairs  done  to  a  ship,  though  he  were 
employed  (generally)  to  put  it  in  thorough  repair.  Roberts  v.  Havelock,  3 
B.  &  Ad.  404 ;  Cousins  v.  Paddon,  2  Cr.,  M.  &  R.  547  ;  Fitt  v.  Cassanet,  4  M. 
h  G.  898,  902.  In  the  case  of  a  contract  to  make  an  article  with  materials  the 
property  of  or  to  be  provided  by  the  workman;  if  the  specific  article  ordered 
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Obs.  has  not  become  the  property  of  the  person  who  employed  the  workman,  by 
having  been  appropriated  to  the  use  of,  or  set  apart  and  accepted  by,  the 
employer,  or  treated  by  both  parties  as  his  property,  the  price  of  work  and 
•laterials  cannot  be  recovered  upon  the  common  count;  and  the  declaration 
should  be  specially  framed  for  not  accepting  the  article,  stating  that  the 
plaintiff  was  to  manufacture  it,  and  did  so,  and  was  ready  to  deliver  it,  &c. 
See  forms,  anie,  237-239;  and  cases  collected  Chit.  jr.  Contr. ;  Atkinson 
t'.  Bell,  8  B.  &  C.  277 ;  Carruthers  v.  Payne,  5  Bing.  270 ;  Maberley  v.  Shep- 
perd,  10  Bing.  99;  Elliott  u.  Pybus,  10  Bing.  512  ;  Alexander  v.  Gardner,  1 
Bing.  N.  C.  671.  A  contract  for  goods  of  the  value  of  £10  or  upwards  must 
be  in  writing,  and  signed  by  the  party  charged,  although  the  goods  are  to  be 
made,  &c.  at  a  future  time.  9  Geo.  4,  c.  14,  s.  7.  As  to  a  parol  agreement 
for  additions,  see  Hoadley  v.  Maclain,  10  Bing.  482.  [Where  a  contract 
stipulates  that  no  extra  work  shall  be  paid  for  unless  ordered  in  writing,  the 
price  of  extra  work  done  without  such  order  cannot  be  recovered ;  Russel  v. 
Viscount  Sa  da  Bandiera,  13  C.  B.  N.  S.  149 ;  and  the  mere  want  of  writ- 
ing gives  no  claim  in  equity.  Kirk  v.  Bromley  Union,  2  Phil.  640.  The 
want  of  the  previous  order  cannot  be  supplied  by  an  order  given  subsequently 
to  performance.  Lamprell  v.  Billericay  Union,  3  Ex.  283.  Where  by  the 
contract  the  architect  was  to  certify  the  proper  sum  to  be  paid  for  work  and 
extras,  and  his  decision  was  to  be  final,  it  was  held  that  his  certificate  that  a 
sum  was  due  precluded  the  defendant  from  raising  the  question  whether  there 
was  a  sufficient  order  in  writing.  Goodyear  v.  Mayor  of  Weymouth,  1  H.  & 
R.  67j>35  L.J.  C.  P.  12.  Form  of  count  for  extra  work  provided  to  be 
done  under  the  contract  according  to  a  written  order,  Lamprell  u.  Billericay 
Union,  3  Ex.  283;  count,  averring  waiver  of  the  writing;  Rigby  v.  Mayor 
of  Bristol.  29  L.  J.  Ex.  359  ;  count  on  a  contract  under  seal  to  build  a  ship, 
with  a  stipulation  that  no  alterations  should  be  made  unless  ordered  in  writ- 
ing, averring  a  discharge  of  the  stipulation,  and  claiming  for  alterations ; 
Thames  Iron  Works  &  Shipbuilding  Co.  o.  Royal  Mail  Steam  Packet  Co. 
13  C.  B.  N.  S.  358 ;  count  under  a  contract  for  work  to  be  paid  for  upon 
the  architect's  certificate,  charging  that  the  architect  neglected  to  certify  in 
collusion  with  and  by  procurement  of  the  defendant.  Batterbury  v.  Vyse,  2 
H.  &  C.  42.] 

1.  Special  Form  for  Work  done  under  an  Agreement,  (o) 

For  that  by  an  agreement  made  between  the  plaintiff  and  the  defendant, 
the  plaintiff  agreed  to  make  for  the  defendant  [a  three-horse  power  portable 
threshing  machine,  to  be  worked  by  a  four-horse  engine,  to  thresh  from  twenty 
to  twenty-five  quarters  of  wheat  in  a  day ;  to  put  up  the  new  machine  at  Tan- 
holt,  where  an  old  one  then  stood,  in  a  complete  workmanlike  manner,  and  to 
take  down,  at  the  plaintiff's  own  expense,  the  old  one  then  standing  at  Tan- 
holt,  the  defendant  to  deliver  the  old  machine  at  the  plaintiff's  yard  at  P.,  and 
also  to  fetch  the  new  one  to  T.,  the  old  one  to  be  taken  by  the  plaintiff  at  £20, 
and  the  defendant  to  pay  to  the  plaintiff  £30  in  exchange  for  the  new  one, 
and  the  new  machine  to  be  put  down  in  a  complete  working  state  in  two 
months  from  the  date  of  the  agreement]  ;  and  although  the  plaintiff  has  per- 
formed all  conditions  precedent  on  his  part,  and  all  events  have  happened,  and 
all  times  have  elapsed,  to  entitle  the  plaintiff  to  a  performance  of  the  defend- 
ant's contract,  and  to  enable  the  plaintiff  to  maintain  this  action,  of  which  the 
defendant  had  notice,  and  the  defendant  was  requested  by  the  plaintiff  to  pay 
him  the  sum  of  £30,  according  to  the  said  agreement,  yet  the  defendant  has 
not  paid  the  same.    \_Add  account  stated.'] 

(o)  See  form,  &c.    Varley  v.  Manton,  9    for  work   done  in  getting  up  a  company 
Bing.  363.     [Declaration   against  company    Savin  v.  The  Hoylake  By.  Co.  L.  R.  I  Ex.  9.] 
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2.  For  discharging  the  Plaintiff  from  completing  Work  according  to 

Agreement.  (^)  ^ 

For  that,  in  consideration  that  the  plaintiff  agreed  with  the  defendant  to 
perform  and  complete  certain  work  for  the  defendant,  that  is  to  say  [stale  the 
material  terms'],  the  defendant  promised  the  plaintiff  to  permit  him  to  perform 
and  complete  the  said  work  on  the  terms  aforesaid ;  and  the  plaintiff  did  com- 
mence and  in  part  perform  the  said  work  upon  the  terms  aforesaid,  and  has 
always  been  ready  and  willing  to  perform  and  complete  the  whole  of  the  said 
work  upon  the  said  terms,  whereof  the  defendant  always  had  notice ;  yet  the 
defendant  would  not  permit  the  plaintiff  to  proceed  with  or  complete  the  said 
work,  and  wrongfully  and  absolutely  discharged  and  hindered  and  prevented, 
the  plaintiff  from  performing  and  completing  the  residue  of  the  said  work, 
whereby  the.  plaintiff  has  lost  the  profits  which  would  otherwise  have  arisen 
and  accrued  to  him  from  the  completion  of  the  said  work,  and  the  price  and 
value  of  the  work  by  him  so  done.    \^Add  account  stated.] 

3.  Against  a  Workman,  for  employing  Bad  Materials  and  Workman- 

ship, (q) 

For  that,  in  consideration  that  the  plaintiff  employed  the  defendant  as  a 
[^wheelwright],  to  make  a  [cart]  for  the  plaintiff  at  a  certain  price,  the  defend- 
ant promised  the  plaintiff  that  the  said  [cart]  should  be  made  of  good  and 
proper  materials,  and  in  a  workmanlike  and  proper  manner ;  and  although  the 
defendant,  under  color  of  the  said  employment,  made  for. and  delivered  to  the 
plaintiff  a  [cart]  as  and  for  a  [cart]  made  of  good  and  proper  materials,  and 
in  a  workmanlike  and  proper  manner,  and  the  plaintiff  paid  the  defendant  for 
the  same ;  yet  the  said  [cari]  was  not  made  of  good  or  proper  materials,  or  in 
a  workmanlike  or  proper  manner,  whereby  the  same  was  of  no  use  to  the 
plaintiff,  and  he  has  incurred  expenses  in  repairing  the  same,  and  hath  been 
deprived  of  the  use  thereof  for  a  long  time.  [Add  count  for  money  had  and 
received,  and  on  an  account  stated.] 

4.  From  discharging  Plaintiff  from  fitting  up  a  Brewery  and 

Offices,  (r) 
Pontifex  v.  Wilkinson,  2  C.  B.  346. 

[5.  For  not  building  and  delivering  a  Ship  hy  a  certain  Bay  accord- 
ing to  a  Contract. 
That  it  was  agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the 
defendant  should  build  for  the  plaintiff  a  new  iron  ship,  in  accordance  with  a 
specification  then  agreed  on  between  them,  and  should  deliver  the  said  ship 

(p)  See  anfc,  Obs. ;  [Paulding w. Mayor  of        (r)  [Count  for  discharging   tlie   plaintiff 

Doyer,  10  Ex.  753;   Linegar   v.  Pearce,  9  from   completing   a  contract   to   make  and 

Ek.  417.1  deliver  goods.     Cort  v.  Ambergate  Ry.  Co. 

(q)  There  is  an  implied  warranty  to  the  17  Q.  B.  127.    On  a  contract  for  man'ufact- 

effect  stated  in  this  form.     See  ante,  "  War-  uring  goods  and  delivering  them  at  a  certain 

ranty,"  Obs.  [See  form  in  Elsee  v.  Gatward,  place,  for  not  accepting  them.    Bull  v.  Robi- 

5  T.  R.  143  ;  Times  Eire  Ass.  Co.  v.  Hawke,  son,  10  Ex.  342.     Count  for  preventing  the 

1  F.  &E.  406  ;  Rigge  v.  Burbidge,  15  M.  &  plaintiff  from  completing  a  contract  to  build 

W.  598.]  houses.     Hitching  v.  Groom,  5  C.  B.  515.] 
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finished  to  the  plaintiff  on  or  before  the day  of ,  a.  d. ,  and  that 

the  plaintiff  should  pay  to  the  defendant  for  the  said  ship  the  sum  of  $ , 

by  the  following  payments,  that  is  to  say  [^state  terms  of  payment] ;  and  all 
conditions  were  fulfilled,  and  all  things  happened,  and  all  times  elapsed,  neces- 
sary to  entitle  the  plaintiff  to  have  the  said  agreement  performed  by  the  de- 
fendant on  his  part ;  yet  the  defendant  did  not  deliver  the  said  ship  finished  as 

aforesaid  to  the  plaintiff  on  or  before  the  said day  of ,  a.  d. , 

whereby  the  plaintiff  was  deprived  of  the  profits  which  he  would  otherwise 
have  gained  from  the  use  of  the  said  ship.  («)] 

(s)  [A  like  count.  Fletcher  v.  Tayleur,  17  unable  to  deliver  the  machine  according  to 

C.  B.  21.     Count  for  a  breach  of   a  cove-  a    contract.     Portman   v.   Middleton,   i   C. 

nant  to  do  certain  work  in  a  specified  time,  B.  N.   S.  322.     On  a  bond  conditioned  for 

and  in  a  workmanlike  manner.    Northamp-  the  performance  of  a  contract  to  execute 

ton  Gas  Light  Co.  v.  Parnell,  15  C.  B.  630.  railway  works  according  to  a  specification. 

Tor  not  making  part  of  a  machine  by  a  The  South  Eastern  Ry.  Co.  v.  Warton,  6  H. 

time  agreed  upon,  whereby  the  plaintiff  was  &  N.  520.] 


PLEAS  IN  CONTRACT. 


I.  IN  ABATEMENT,  (a) 


Obs.  —  A  plea  in  abatement  does  not  admit  or  deny  the  cause  of  action,  but  shows 
facts  which  defeat  the  present  action ;  and  in  doing  so  it  must  point  out  the 
plaintiff's  error  and  show  him  how  it  may  be  corrected.  Pleas  of  abatement 
for  misnomer  are  now  abolished,  3  &  4  W.  4,  c.  42,  s.  11.  See  ante,  2  (e). 
The  general  rule  is  that  where  the  contract  is  joint  (not  joint  and  several), 
all  the  parties  must  be  joined.  Eccleston  v.  Clipsham,  1  Wms.  Saund.  153. 
But  who  are  to  be  parties  depends  upon  the  construction  of  each  particular 
contract.  Where  the  legal  interest  and  cause  of  action  of  the  covenantees 
are  several  they  should  sue  separately,  though  the  covenant  be  joint  in 
terms,  but  the  several  interest  and  the  several  ground  of  action  must  clearly 
appear.  Sorsbie  v.  Park,  12  M.  &  W.  154;  Foley  ».  Addenbrooke,  4  Q.  B. 
197;  [Thompson  v.  Hakewill,  19  C.  B.  N.  S.  713;]  Haddon  v.  Ayers,  1  El. 
&  El.  118;  Keithley  «.  Watson,  3  Ex.  716;  [1  Chitty  PI.  10,  and  notes;  2 
Chitty  Contr.  (11th  Am.  ed.)  1340,  1341;  Hall  v.  Leigh,  8  Cranch,  51;  Evans 
V.  Sanders,  10  B.  Mon.  291;]  but  where  the  interest  of  the  covenantees  is 
joint,  although  the  covenant  is  in  terms  joint  and  several,  the  action  must  be 
Drought  in  the  names  of  all  the  covenantees  so  as  to  follow  the  nature  of  the 
contract.  Pugh  o.  Stringfield,  3  C.  B.  N.  S.  2;  [1  Chitty  Contr.  (11th  Am. 
ed.)  1340,  1343;  1  Chitty  PI.  9,  and  notes;  Thompson  v.  Hakewill,  19  C.  B. 
N.  S.  713;  Capen  o'.  Barrows,  1  Gray,  579;  Haughton  c.  Bayley,  9  Jred.  337; 
Sweighart  v.  Berks,  8  Serg.  &  K.  308;  Evans  v:  Sanders,  10  B.  Mon.  291; 
Wright  r.  Post,  3  Conn.  142;  Calvert  v.  Bradley,  16  IIow..(U.  S.)  580.] 

Before  the  C.  L.  P.  Act,  1860,  a  misjoinder  of  plaintiffs  was  fatal,  but  now  by 
s.  19  of  that  act  "  The  joinder  of  too  many  plaintiffs  shall  not  be  fatal,  but 
every  action  may  be  brought  in  the  name  of  all  the  persons  in  whom  the 
legal  right  may  be  supposed  to  exist;  and  judgment  may  be  given  in  favor  of 
the  plaintiffs  by  whom  the  action  is  brought,  or  of  one  or  more  of  them,  or, 
in  case  of  any  question  of  misjoinder  being  raised,  then  in  favor  of  such  one 
or  more  of  them  as  shall  be  adjudged  by  the  court  to  be  entitled  to  recover: 
provided  always,  that  the  defendant,  although  unsuccessful,  shall  be  entitled 
to  his  costs  occasioned  by  joining  any  person  or  persons  in  whose  favor  judg- 
ment is  not  given,  unless  otherwise  ordered  by  the  court  or  a  judge."  This 
section  does  not  apply  when  it  appears  on  the  face  of  the  proceedings  that 
the  action  ought  to  have  been  brought  by  some  of  the  plaintiffs  only.  Bel- 
Unghara  r.  Clark,  1  B.  &  S.  332.  The  amendment  may  be  made  before  the 
trial;  C.  L.  P.  Act,  1852,  s.  34;  and  at  the  trial  in  the  same  way  as  an 
amendment  of  a  variance  under  3-&  4  W.  4,  c.  42,  o.  23  (C.  L.  P.  Act,  1852, 
s.  35),  which  it  appears  should  be  made  during  the  trial  and  before  verdict. 
See  Robson  v.  Doyle,  3  El.  &  Bl.  396. 

The  non-joinder  of  a  person  who  should  be  a  plaintiff  is,  in  actions  on  contracts 
where  there  is  no  amendment,  a  ground  of  nonsuit  under  the  general  issue ; 
Chanter  v.  Leese,  4  M.  &  W.  295;  5  M.  &  W.  698;  [1  Chitty  PI.  14  468;] 
except  in  actions  of  detinue;  Broadbent  v.  Ledward,  11  Ad.  &E1.  209;  or  in 
the  case  of  executors;  Cabell  v.  Vaughan,  1  AVms.  Saund.  291,  K.;  see 
Jones  c.  Smith,  1  Ex.  831;  and  in  an  action  of  contract  by  the  assignees  of 
a  bankrupt  the  proper  mode  of  taking  advantage  of  the  non-joinder  of  another 
assignee  is  by  a  traverse  that  the  plaintiffs  are  assignees  modo  et  furmd  and 

(a)  See  forms  of  commencement  and  conclusion,  ante,  16,  17   et  seq. 
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Obs.  not  by  plea  in  abatement.  Jones  v.  Smith,  1  Ex.  831.  If  the  objection  ap- 
pears on  the  face  of  the  pleadings,  the  defendant  may  demur  or  bring  error, 
or  move  in  arrest  of  judgment.  [1  Chitty  PI.  14,  468.]  But  practically  the 
defendant  seldom  resorts  to  either  of  these  remedies,  as  an  amendment  may 
now  be  made  in  cases  of  non-joinder  as  well  as  in  the  case  of  misjoinder, 
supra,  and  C.  L.  P.  Act,  1852,  ss.  34,  35,  unless  the  defendant  has  given 
notice  under  s.  35.  C.  L.  P.  Act,  1852  s.  36.  As  to  amendments  of  this  kind, 
seeR.  G.  Hil.  T.  1853,  2,  6. 
The  misjoinder  of  a  defendant  in  an  action  on  contract  is  fatal  unless  the 
name  is  struck  out  before  verdict.  Robson  v.  Doyle,  3  El.  &  Bl.  396 ;  Wickens 
V.  Steel,  2  C.  B.  N.  S.  488;  [1  Chitty  PI.  51.]  It  is  a  variance,  and  is, 
therefore,  a  defence  under  a  plea  in  denial.  Elliot  v.  Morgan,  7  C.  &  P.  334. 
But  may  now  be  amended  in  actions  on  contract  by  striking  out  the  name  of 
the  misjoined  defendant  either  before  or  at  the  trial,  if  it  shall  appear  that 
injustice  will  not  be  done  by  such  amendment;  C.  L.  P.  Act,  1852,  s.  37; 
even  where  the  misjoined  defendant  has  suffered  judgment  by  default. 
Greaves  v.  Humphreys,  4  El.  &  Bl.  851.  See  Johnson  «.  Goslett,  18  'C.  B.  728. 
If  the  judge  at  the  trial  refuse  to  strike  out  the  name  of  a  misjoinded  de- 
fendant, on  the  ground  that  he  is  not  satisfied  that  the  misjoinder  was  not 
made  for  the  purpose  of  obtaining  an  undue  advantage,  the  court  has  no 
power  to  review  his  decision.  Holden  v.  Ballantyne,  29  L.  J.  Q.  B.  148. 
As  to  the  costs  to  which  a  defendant  who  has  been  struck  out  is  entitled,  see 
^edway  v.  Webber,  32  L.  J.  C.  P.  84. 
The  non-joinder  of  a  defendant  in  actions  of  contract  can  only  be  taken  advan- 
tage of  by  plea  in  abatement.  Price  v.  Shute,  1  S.  L.  C.  492;  Ecoleston  v. 
Clipsham,  1  Wms.  Saund.  154,  n.  1 ;  Cabell  >.  Vaughan,  lb.  291,  J,  f,  and 
g;  [1  Chitty  PI.  53,  468;  Shelton  v.  Banks,  10  Gray,  401;  Edler  v.  Thomp- 
son, 13  Gray,  91 ;  Kendall  v.  Weaver,  1  Allen,  277']  By  3  &  4  W.  4,  c.  42, 
s.  8,  "  no  plea  in  abatement  for  the  non-joinder  of  any  person  as  a  co-de- 
fendant shall  be  allowed  in  any  court  of  common  law,  unless  it  shall  be 
stated  in  such  plea  that  such  person  is  resident  wilhin  the  jurisdiction  of  the 
court,  and  unless  the  place  of  residence  of  such  person  shall  be  stated  with 
convenient  certainty  in  an  atHdavit  verifying  such  plea."  By  section  9,  "  to 
any  ))lea  in  abatement  in  any  court  of  law  for  this  non-joinder  of  another  per- 
son, the  plaintiff  may  reply  that  such  person  has  been  discharged  by  bank- 
ruptcy and  certificate,  or  under  an  act  for  the  relief  of  insolvent  debtors." 
And  section  10  enacts,  "that  in  all  cases  in  which,  after  such  plea  in  abate- 
ment, the  plaintiff  shall,  without  having  proceeded  to  trial  upon  an  issue 
thereon,  commence  another  action  against  the  defendant  or  defendants  in  the 
action  in  which  such  plea  in  abatement  shall  have  been  pleaded,  and  the  person 
or  persons  named  in  such  plea  in  abatement  as  joint  contractors,  if  it  shall  ap- 
pear by  the  pleadings  in  such  subsequent  action,  or  on  the  evidence  at  the 
trial  thereof,  that  aW  the  original  defendants  are  liable,  but  that  one  or  more 
of  the  persons  named  in  such  plea  in  abatement  or  any  subsequent  plea  in 
abatement,  are  not  liable  as  a  contracting  party  or  parties,  the  plaintiff  shall 
nevertheless  be  entitled  to  judgment,  or  to  a  verdict  and  judgment,  as  the 
case  may  be,  against  the  other  defendant  or  defendants  who  shall  appear  to  be 
liable,  and  every  defendant  who  is  not  so  liable  shall  have  judgment,  and 
shall  be  entitled  to  his  costs  as  against  the  plaintiff,  who  shall  be  allowed  the 
same  as  costs  in  the  cause  against  the  defendant  or  defendants  who  shall  have 
so  pleaded  in  abatement  the  non-joinder  of  such  person;  provided  that  any 
such  defendant  who  shall  have  so  pleaded  in  abatement  shall  be  at  liberty  on 
the  trial  to  adduce  evidence  of  the  liability  of  the  defendants  named  by  him 
in  such  plea  in  abatement." 
The  plea  must  be  accompanied  by  an  affidavit,  sez post,  270,  form  2,  and  notes; 
and  the  plea  must  be  pleaded  within  four  days,  exclusive  of  the  delivery  of 
the  declaration.  Ryland  v.  Wornland,  5  Dowl.  581.  Upon  this  plea  the 
writ  of  summons  and  the  declaration  may  be  amended  without  any  order. 
C.  L.  P.  Act,  1852,  s.  38.     See  Rice  v.  Shute,  1  S.  L.  C.  493,  and  notes. 
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1.  PUa  that  a  Person  jointly  liable  with  the  Defendant  is  not  sued 

with  him.  (5) 
Commencement  as  ante,  16.]  That  the  said  promise  was  (c)  [^or  "promises 
were  "J  made  by  the  defendant  jointly  with  G.  H.,  (d)  who  is  still  living,  and 
who  at  the  time  of  the  commencement  of  this  salt  was  and  stiU  is  resident 
within  the  jurisdiction  of  this  court,  and  not  by  the  defendant  alone.  [  Con- 
dude  as  ante,  16  and  17  ;  add  affidavit  of  truth,  as  infra."] 

[la.   Form  prescribed  by  Massachusetts  Practice  Act,  as  an  Answer 

in  Abatement. 
And  the  defendant  comes  and  says  that  if  he  is  indebted  to  the  plaintiffs 
for  the  goods  mentioned  in  their  bill  of  particulars,  he  is  indebted  to  them 
jointly  with  one  G.  H.,  who  is  still  alive,  and  ought  to  be  sued  with  him  in 
the  writ,  and  therefore  he  ought  not  to  be  held  to  answer  to  the  plaintiffs' 
writ.] 

2.  Affidavit  of  Truth  of  Plea  in  Abatement,  (e) 

In  the . 


f  A.  B plaintiff, 

Between  -<  and 

(  C.  D.  (/)..■     defendant. 

I,  C.  D.,  of  Fleet  Street,  in  the  city  of  London,  the  defendant  in  this 

cause,  (^)  make  oath  and  say,  that  the  plea  (A)  hereunto  annexed  is  true  in 


(6)  This  plea  may  be  pleaded  to  part  of 
plaintiff 's  demand,  and  a  plea  in  bar  to  the 
residue  may  be  pleaded  with  it ;  if  that  be 
the  state  of  facts,  and  defendant  do  not  so 
plead,  the  plaintiff  will  succeed.  Hill  v. 
White,  6  Bing.  N.  C.  26  ;  and  see  2  Wms. 
Saund.  220.  A  new  assignment  would,  it 
seems,  be  improper.  lb.  The  commencement 
must  pray  judgment  of  the  writ  and  decla- 
ration, otherwise  it  is  bad.  See  ante,  16, 
note  (h). 

(c)  If  the  action  were  for  a  debt,  the  form 
is  "  that  the  said  alleged  debt  was  [or  debts 
were]  contracted  by  the  defendant  jointly 
with  one  G.  H.,  who  is  still  living  [<f-c.  as 
above\."  Or  if  the  action  is  upon  a  bill  or 
note,  "  that  the  said  acceptance  of  the  said 
bill,  ^c."  as  the  case  may  be,  "was  made 
by,  ^c." 

(d)  The  plea  must  give  truly  the  names 
of  all  the  parties  liable,  and  of  no  others. 
If  a  party  liable  be  omitted,  the  plea  will 
not  be  supported.  Godson  v.  Good,  6  Taunt. 
.'587  ;  Crellin  v.  Brook,  14  M.  &  W.  U.  And 
a  plea  in  abatement  of  the  non-joinder  of 
co-contractors,  resident  within  the  jurisdic- 
tion of  the  court,  alleging  that  the  contract 
was  made  with  the  defendant  and  such  resi- 
dent co-contractors,  and  also  with  other  co- 
contractors  resident  without  the  jurisdiction 
of  the  court,  is  bad,  for  3  &  4  W.  4,  c.  42, 
s.  8,  requires  the  defendant  to  state  iu  his 
plea  that  all  are  resident  within  the  jurisdic- 
tion, and  to  verify  the  residence  of  all  by 
affidavit.    Joll  v.  Curzon,  4  C.  B.  249. 

(c)  A  plea  in  abatement  must  always  be 


verified  by  affidavit.  4  Ann.  c.  16,  s.  11. 
And  in  the  case  of  such  a  plea  for  non- 
joinder of  a  person  who  should  be  a  co- 
defendant,  "  the  place  of  residence  of  such 
person  shall  be  stated  with  convenient  cer- 
tainty in  an  affidavit  verifying "  the  plea ; 
3  &  4  W.  4,  c.  42,  s.  8 ;  see,  also,  Obs.  ante, 
268  ;  it  must  state  place  of  residence  and  not 
merely  place  of  business.  Maybury  v.  Mu- 
die,  5  C.  B.  283.  The  plea  is  a  nullity,  and 
the  plaintiff  may  sign  judgment  unless  there 
be  this  affidavit,  and  so  also  if  the  affidavit 
be  such  as  amounts  to  no  affidavit.  David- 
son V.  ChUman,  1  Bing.  N.  C.  297  ;  Lovell  i>. 
Walker,  9  M.  &  W.  299.  Or  it  may  be  set 
aside  for  irregularity.  Maybury  v.  Mudie, 
5  C.  B.  283  ;  Fletcher  v.  Lechme're,  2  Dowl. 
N.  S.  848.  But  the  irregularity  may  be 
waived  by  the  plaintiff  taking  a  step  or 
treating  it  as  regular.  Graham  v.  Inglebv, 
1  Ex.  651.  The  affidavit  can  he  made  bya 
third  person.     Anou.  1  Chit.  R.  58. 

(/)  Be  accurate  as  to  the  title  of  the 
cause.  An  affidavit  intituled  "  E.  P.  and 
Mary  Ann  his  wife,  defendants,"  the  decla- 
ration being  "  E.  P.  and  Ann  Mary  his  wife, 
defendants,"  was  held  bad.  Poole  v.  Pem- 
brey,  1  Dowl.  693,  and  see  Fletcher  u.  Lech- 
mere,  2  Dowl.  N.  S.  848  ;  5  M.  &  G.  267. 

{q)  The  affidavit  must  give  the  deponent's 
addition,  though  he  be  the  defendant  and 
so  described.  Lawson's  case,  1  Cr.  &  M.481  ; 
Poole  V.  Pembrey,  1  Dowl.  693.  And  his 
residence.  Wheatly  v.  Golney,  9  Dowl. 
1019. 

(A)    "  Affidavit,"    instead    of    the    word 
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substance  and  fact ;  (i)   [^add,  in  the  case  of  an  affidavit  of  the  truth  of  a  plea 
of  non-joinder,  as  required  Jy  3  &  4  W.  4,  c.  42,  s.  8  (see  ante,  268,  Obs.), 

"  and  that  the  said  G.  H.  mentioned  in  the  said  plea  resides  at  No. ,  in 

street,  in  the  parish  of ,  in  the  county  of "  (^)]. 

Sworn  (I)  [^c]  C.  D. 

3.  Replication  that  the  Defendant  is  solely  liable,  (m) 

Commencement,  ante,  17.^  That  the  said  promises  [as  in  the  plea'\  were 
not  made  by  the  defendant  jointly  with  the  said  G.  H.  as  alleged.  [  Con- 
clude as  ante,  17.^ 

4.  Replication  that  the  Party  not  sued  is  resident  out  of  the  Jurisdic- 

tion of  the  Court. 

Commencement,  ante,  16.]  That  the  said  G.  H.  was  not,  at  the  time  of  the 
commencement  of  this  suit,  resident  within  the  jurisdiction  of  this  court,  as 
alleged.    \_Conclude  as  ante,  17.] 

5.  Replication  to  a  Plea  of  Non-jQinder,  that  the  other  Contractor  is  a 

Certificated  Bankrupt,  (w) 

Commencement,  ante,  16.]  That  after  the  accruing  of  the  causes  of  action 
in  the  declaration  mentioned,  and  before  the  commencement  of  this  suit,  G.  H. 
became  a  bankrupt  within  the  true  intent  and  meaning  of  the  statutes  in  force 
concerning  bankrupts,  and  was  discharged  from  the  said  causes  of  action  b/ 
bankruptcy  and  certificate.    [Conclude  as  ante,  17.] 

6.  Plea  that  a  Bill  of  Exchange  was  accepted  hy  the  Defendant  jointly 

with  Another. 
Bleakley  v.  Jay,  13  M.  &  W.  464. 

7.  Plea  hy  Assignee  of  a  Lease,  that  the  Lease  vested  in  Another  jointly 

with  the  Defendant. 
Heap  V.  Livingstone,  11  M.  &  W.  896;  1  D.  «&  L.  334. 

"plea,"    has    been    held    bad.     Garratt    v.  haps  irregular,  if  the  affidarit  be  sworn  be- 

Hooper,  1  Dowl.  28.  fore  defendant's  attorney.    Horsefall  v.  Mat- 

(j)  This  form  should  be  adhered  to  ;  affi-  thewman,  3  M.  &  S.  154. 
davit  that  "  the  plea  is  true,"  insufficient.        (m)  As  it  appears  to  be  doubtful  whether 

Onslow  V.  Booth,  Stra.  705.  the  C.  L.  P.  Act,  1852,  applies  to  a  plea  in 

(t)  The  residence  stated  must  be  the  resi-  abatement,  it  would  not  be  sufficient  merely- 

dence  at  the  time  of  plea  pleaded.     White  to  take  issue  upon  the  pleas  (see  the  stat- 

V.  Gascoyne,  3  Ex.  36.  ute).     It  is  better  to  enter  a  cassetur  breve,  if 

{1}  If   the  affidavit  is  sworn  Jjefore  the  it  be  probable   the  plea  can  be  sustained ; 

declaration   is  delivered,  the   plaintiff  may  and  no  costs  are  payable  on  such  cassetur. 

treat  the  plea  as  a  nullity.     Bower  i'.  Kemp,  And  see  ante,  17,  note  (k). 
1   Dowl.   281  ;  1   Cr.  &  J.  287  ;  Johnson  v.         (n)  By  3  &  4  W.  4,  c.  42,  s.  9,  it  is  en- 

Popplewell,  2  Cr.  &  J.  545.    But  an  affidavit  acted  "  that  to  any  plea  in  abatement  in  any 

sworn  in  Liverpool  on  the  day  the  dedara-  court  of  law  of  the  non-joinder  of  another 

tion  was  delivered  in  London,  was  held  not  person,  the   plaintiff  may  reply   that   such 

to  be  a  nullity.     Lang  v.  Comber,  4  East,  ])erson  has  been  discharged  by  bankruptcy 

340.     See  Baskett  u.  Barnard,  4  M.  &  S.  and  certificate,  or  under  an  act  for  the  relief 

332.     The  plea  is  not  a  nullity,  though  per-  of  insolvent  debtors." 
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8.  Plea  of  the  Non-joinder  of  a  Co-executor  as  a  Defendant,  (o) 

Commencement,  ante,  16.]  That  the  said  J.  L.  made  his  last  will  in  writing, 
and  thereby  appointed  the  defendant  and  one  T,  L.  executors  thereof,  and 
after  his  death,  and  before  the  commencement  of  this  suit,  the  said  T.  L.  and 
the  defendant  duly  proved  the  said  will,  and  took  upon  themselves  the  execu- 
tion thereof,  and  administered  divers  goods  and  chattels  which  were  of  the 
said  J.  L.  at  the  time  of  his  death,  (p)  and  T.  L.  is  still  living  and  resident 
within  the  jurisdiction  of  this  court.  \_Conclude  as  ante,  16  and  17,  and  affi- 
davit of  the  truth  of  the  plea,  as  ante.  Form  2.] 

9.  Plea  of  the  Coverture  of  Plaintiff,  (jf) 

Commencement,  ante,  1 6.]  That  the  plaintiff,  at  the  commencement  of  this 
suit,  was  and  yet  is  married  to  one  G.  H.,  who  is  still  living  \j:onclude  as  ante, 
16  and  17;  add  affidavit  of  truth.  Form  2]. 

[9a.  Form  of  Answer  in  Abatement  under  Massachusetts  Practice  Act. 

And  the  defendant  comes  and  says  that  when  the  plaintiff's  writ  was  sued 
out,  the  plaintiff  was  a  married  woman,  and  that  E.  F.  her  husband  was  then 
alive,  and  therefore  he  ought  not  to  be  held  to  answer  to  the  plaintiff's  writ.] 

10.  Plea  of  the  Coverture  of  Defendant,  (r) 

■  Gommencem,ent,  ante,  16,  in  person,  and  not  hy  attorney,  (s)]  That  at  the 
commencement  of  this  suit  she  was  and  still  is  married  to  one  E.  F.,  who  is 
still  living  \condude  as  ante,  16  and  17  ;  add  affidavit  of  truth  {not  of  resi- 
dence), (r)  as  ante,  Form  2]. 

(o)    See    Cabell    v.   Vangham,   1    Wms.  Wakeman,  12  M.  &  W.  97  ;  Guj'ard  v.  Sut- 

Saund.  291,  note  (h) ;  see,  also,  2  Williams  ton,  3  C.  B.  153.     A  plea  of  coverture  to  an 

on  Execntors.  action  for  the  escape  of  a  debtor  is  a  plea  in 

(/>)  This  is  the  proper  foi'm.     See  a  form,  abatement.      Morgan  i-.  Cubitt,  3  Ex.  612. 

Ityalls  V.  Bramall,  1  Ex.  734.  See  post,  "  Coverture."   The  wife  of  an  aKen 

(q)  The  plaintiff's  coverture  after  the  con-  enemy  cannot  maintain  an  action  in  her  own 

tract  was  made,  and  at  any  time  before  final  name  on  a  contract  made  before  or  during 

judgment,  can  only  be  pleaded  in  abatement ;  coverture.     De  Wahl  v.  Braume,  IJI.  &  N. 

Milnes  v.  Milnes,  3  T.  R.  627 ;  Dalton  v.  178 ;  25  L.  J.  Ex.  343.     Marriage  pendente 

Midland  Counties.  Ey.   Co.   13  C.  B.  474;  lite  does  not  abate  the   suit.     C.  L.  P.  Act, 

Morgan  i>.   Cnbitt,  3   Ex.  612;   Walker  v.  1852,  s.   141;  see   Obs.   ante,  147;   see   the 

V.  GoUing,  11  M.  &  W.  78 ;   [Hayden  v.  At-  Divorce  Acts,  20  &  21  Vict.  c.  85,  and  Obs. 

tleborough,  7    Gray,   338 ;  1   Chittv  Contr.  ante,  147.     As  to  outlawry  of  plaintiff,  see 

(11th  Am.  ed.)  226;  Parker  v.  Way,  15  N.  Somers  v.  Holt,  8  Dowl.  506. 
H.  51;   Lyman   v.  EUery,  7  Vt.',508;]  her         {r}  The  defendant's  coverture  at  the  time 

coverture  at  the  time  of  the  contract  may  be  of  the  contract  may  be  pleaded  in  bar.     See 

pleaded  in  bar.  Milnes  v.  Milnes,  supra ;  ante,  form,  post,  "  Coverture ;  "  marriage  after  the 

Obs.  148;  [1  Chitty  PI.  464.]     If  a  husband  contract    must   be    pleaded    in   abatement; 

Hue  alone  when  his  wife  ought  to  be  joined,  Milnes  v.  Milnes,  3  T.  R.  631  ;  an  affidavit 

the   objection   should   be  taken  by  plea  in  of  the  resi&ence  of  the  defendant  is  not  nec- 

abatement.     Wallis  v.  Harrison,  5  M.  &  W.  essaiy  in  this  plea,  as  it  is  not  within  3  &  4 

142;    Howard    u.    Oakes,   3    Ex.    136;     [1  W.  4,  c.  42,  s.  8;  Jones  v.   Smith,  3  M.  & 

Chitty  PI.  37.]     If  a  wife  sue  alone  on  a  W.  526;  but  there  must  be  an  aflSdavit  of 

deed  made  to  her  when  sole,  the  plea  must  truth,  or  the  plaintiff  may  sign  judgment, 

be    in    abatement ;     though    this    may    be  Lovell  v.  Winstanley,  9  M.  &  W.  209.     See 

pleaded  in  bar,  if  the  plea  go  on  to  show  notes  to  last  form. 

that  the  husband  has  by  some  operative  act        (s)  As  to  suing  in  person  and  not  by  at- 

vested  the  interest  in  himself.    Bendix  v,  torney,  see  ante,  16,  note  (r/). 
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[10a.  Form  of  Answer  in  Abatement ;  Coverture  of  Defendant. 

And  the  defendant  comes  and  says  that  when  the  plaintiff's  writ  was  sued 
out,  she  was  and  still  is  a  married  woman,  and  that  J.  H.  her  husband  was 
then  alive,  and  therefore  she  ought  not  to  be  held  to  answer  to  the  plaintiff's 
writ.] 

11.  Replication  that  Defendant  is  not  married,  (t) 

Commencement,  ante,  17.]  That  the  defendant  is  not  married  to  G.  H.  in 
the  plea  mentioned,  as  alleged  \_conclude  as  ante,  17]. 

12.  Plea,  another  Action  pending  for  the  same  Demand,  (m) 

Commencement,  ante.  1 6.]  That  before  the  commencement  of  this  suit,  the 
plaintiff  issued  a  writ  of  summons  out  of  the  court  of  queen's  bench  against 
the  defendant  in  an  action  for  the  same  identical  causes  of  action  in  the  declara- 
tion in  this  suit  mentioned,  as  by  the  record  (x)  and  proceedings  thereof 
remaining  in  the  said  court  appears,  and  the  parties  in  this  and  the  said  former 
suit  are  the  same  parties,  and  the  said  former  suit  is- still  depending  in  the  said 
court  [conclude  as  ante,  16  and  17,  and  add  affidavit  of  truth,  as  ante,  Form  2]. 

18.  Plea  hy  an  Attorn&y  :  Privilege  of  being  sued  in  another  Court.  (^) 

In  the  — — . 

On  [4-c.J 

C.  D.  )      The  defendant,  by  his  attorney,  (z)   says,   that  at  the  com- 

ats.    rmencement  of  this  suit,  the  defendant  was  and  still  is  one  of  the 
A.  B. )  attorneys  of  the  court  of  Q.  B.  [or  C.  P."  or  "exchequer  of  pleas"] 


(t)  If  plaintiff  admit  the  coverture,  but 
rely  on  au)-  exception  to  the  general  rule,  as 
that  the  husband  is  transported,  &c.  he  must 
reply  specially,  post,  Pleiis  in  Bar,  "  Covert- 
ure," "  Felonj-.." 

(u)  The  law  on  this  subject  will  be  found 
in  Com.  Dig.  Abatement,  H.  24 ;  Bac.  Ab. 
Abatement,  M. ;  [I  Chitty  PI.  469,  and 
note  (p)  ;  2  Chitty  Contr,  "(11th  Am.  ed.) 
1169,  1170,  and  notes;]  Harley  v.  Green- 
wood, .58.  &  Aid.  101 ;  Biggs  B.  Cox,  4  B. 
&  C.  920.  The  pendency  of  another  ac- 
tion for  the  same  demand  in  a  superior  court 
at  Westminster  (not  an  inferior  court,  as  the 
borough  court  of  Liverpool ;  Langhton  v. 
Taylor,  6  M.  &  W.  695),  may  be  pleaded  in 
abatement  (not  in  bar).  If  a  foruigner 
against  whom  an  action  of  contriict  is 
pending  in  his  own  country,  is  sued  in  this 
country  by  the  plaintiff'  for  the  same  demand, 
proceedings  will  not  be  stayed.  Cox  v. 
Mitchell,  7  C.  B.  N.  S.  55  ;  [1  Chitty  PI. 
469,  and  note  ,(/)).]  The  pendency  of  an 
ejectment  in  a  superior  court  is  not  a  bar  to 
the  plaintiff  proceeding  in  the  county  court. 
Williamson  u.  Bis.^il,  31  L.  J.  C.  P.  131. 
.ludgment  recovered  may  be  pleaded  in  bar ; 
I  ost,  "  Judgment  recovered  ;  "  and  semble,  if  ' 


the  plaintiff  has  settled  with  any  other  party 
jointly  liable  with  the  defendant,  that  would 
be  a  good  plea  in  bar  also.  King  v.  Hoare, 
13  M.  &  W.  494 ;  [1  Chitty  PI.  48,  note  (m), 
49,  note  («).]  The  pendency  of  an  action 
against  a  person  jointly  liable  is  not  a  good 
plea  in  abatement.  Henry  v.  Goldney,  15 
M.  &  W.  494.  See  Newton  v.  Blunt,  3  C.  B. 
675.  ,  The  bankruptcy  of  the  plaintiff  will 
not  abate  the  action.  C.  L.  P.  Act,  1852, 
s.  142.  See  Drake  v.  Beckham,  11  M.  &  W. 
315;  Rogers  v.  Spence,  13  M.  &  W.  571. 
If  defendant  has  non  prossed  the  plaintiff  in 
the  first  action,  he  cannot  plead  it  in  abate- 
ment in  the  second.  Pepper  v.  Whalley,  3 
Dowl.  579.  In  answer  to  the  above  plea  the 
plaintiff  may  deny  the  former  suit.  Colson 
V.  Selby,  1  Esp.  E.  452. 

{.r)  This  averment,  if  traversed,  is  satis- 
fied by  producing  a  record  of  a  writ  only; 
but  if  it  has  not  been  served,  the  court  will 
not  allow  it  to  be  made  available  to  support 
this  plea.  Kirby  v.  Siggers,  2  Dowl.  659, 
813. 

(,y)  Form,  &c.  Lewis  v.  Kerr,  2  M.  &  W. 
226.  See  ante,  9,  as  to  actions  by  an  attor- 
ney. This  is  still  a  good  plea  notwithstand- 
ing 1  Vict.  c.  56,  a.  4,  provides  that  an  attor- 


(z)  This  may   be  pleaded  by  attorney;     not  to  be  pleaded  in  person. 
Hunter  v.  Neck,  3  M.  &  G.  181  ;  and  ought    Wortham,  2  Dowl.  N.  S.  657. 

VOL.    II.  18 
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at  Westminster,  and  during  all  that  time  has  prosecuted  and  defended  suits 
and  pleas  in  the  said  court  for  subjects  of  our  lady  the  queen  as  their  attor- 
ney, and  the  defendant  and  all  other  attorneys  of  the  said  court  ought,  by  an 
ancient  custom  of  such  court,  from  time  immemorial  used  and  approved  of,  to 
be  free  from  being  compelled,  and  have  not  at  any  time  been  used  to  be  com- 
pelled, to  answer  any  plea  in  any  action  personal,  pleas  of  freehold,  felony, 
and  appeals  only  excepted,  before  any  justice  or  minister  of  our  lady  the 
queen,  or  any  judge  of  any  court,  except  before  the  justices  of  the  said  court 
of  Q.  B.  [or  "  C.  P."  or  "  exchequer  of  pleas"]  ;  (a)  and  this  the  defendant  is 
ready  to  verify ;  {oF)  wherefore  he  prays  judgment  if  the  court  here  will  or 
ought  to  take  cognizance  (6)  of  the  said  plea  \a,dd  affidavit  of  truth  of 'plea,  (c) 
as  ante,  P''orm  2.] 

14.  Replication,  that  the  Defendant  is  an  Attorney  of  the  Court  in 

which  he  is  sued.  (cZ) 

South  Staffordshire  By.  Co.  v.  Smith,  5  Ex.  473 ;  19  L.  J.  Ex.  356. 

15.  Plea,  that  Plaintiff  is  an  Alien  Enemy. 
See  post,  "  Alien." 


II.   PLEAS   IN   BAR. 

Observations  on  the  Plea  of  Nunquam  Indebitatus. 

The  abolition  of  special  demurrers  does  not  extend  the  effect  of  the  general 
issue  so  as  to  make  that  admissible  now  which  would  not  have  been  so  before 
the  passing  of  the  C.  L.  P.  Act,  but  only  prevents  a  pleading  which  would 
otherwise  have  been  bad,  for  instance,  as  amounting  to  the  general  issue,  from 
being  bad  on  that  ground ;  it  is,  therefore,  still  necessary  to  consider  the  effect 
of  the  general  issue. 

Formerly  it  was  usual,  in  declaring  on  the  common  counts,  to  allege  that 
the  defendant  promised  to  pay  ;  and  the  promise  alleged  or  the  matter  of  fact 
from  which  the  alleged  promise  might  be  implied  by  law  was  put  in  issue  by 
the  plea  of  non  assumpsit.     But  this  is  no  longer  the  case,  for  now  "  That  he 

ney  admitted  in  one  court  may  practice  in  &  13  Vict.  c.  101,  s.  18.    He  has  no  privilege 

the  others.     If  the  attorney  has  waived  his  as  to  venue.     Yeardley  v.  Roe,  3  T.  R.  573. 

privilege,  that  should  be  replied.     Prior  v.  ^a)  There  need  not  be  an  allegation,  that 

Smith,   6   Dowl.   299.      An    attorney   sued  the  defendant  is  not  an  attorney  of  the  court 

jointly  with  an  unprivileged  person  loses  his  in  which  the  action  is  pending  —  that  he  is 

]>rivilege  of  being  sued  in  his  own  court ;  may  be  replied.    Percival  v.  Cook,  5  M.  &  W. 

Rastrick  v.  Beckwith,  7  M.  &  G.  905  ;  2  D.  293 ;  Walford  v.  Fleetwood,  14  M.  &  W.  449 ; 

&  L.   624 ;    Robarts    v.  Mason,   1    Taunt.  South  Staffordshire  Ry.  Co.  v.  Smith,  5  Ex. 

254 ;    see  Ramsbottom   v.   Harcourt,   4   M.  473. 

&  S.   585 ;    and  an  attorney  of  two  courts  (a?-)  [See  ante,  273,  note  («).] 

may  be  sued  in  eitlier  at  the  option  of  the  (6)  See   Chatland   v.  Thornley,  12   East, 

plaintiff.     "Walford   v.  Fleetwood,   14   M.  &  544. 

W.  449 ;  14  L.  J.  Ex.  271.     But  he  has  no  (c)  A  plea  of  privilege  cannot  be  distin- 

privilege  as  against  the  crown.     Kirkham  v.  guished  from  a  plea  in  abatement,  and  must 

Whaley,  1  Ld.  Raym.  27.     So  also  an  attor-  therefore  be  accompanied  by  an  affidavit  of 

uey  cannot  have  his  privilege  against  a  for-  verification.     Davidson  v.  Wakins,  3  Dowl. 

eign  attachment  in  London.    Ridge  v.  Hard-  129  ;  Davidson  v,  Chilman,  1  Bing.  N.  C. 297. 

castle,   8   T.  R.  417.     An   attorney   is   not  (d)  See,  also,  as  to  the  conclusion  of  this 

exempt  from  being  sued  under  the  county  replication,  Groborn  v.  Ingleby,  2  Ex.  442  ; 

courts  acts,  by  reason  of  his  privilege.     12  and  C.  L.  P.  Act,  1852,  s.  67. 
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never  was  indebted  as  alleged  "  is  given  in  sched.  B  to  the  C.  L.  P.  Act,  1852, 
as  the  plea  applicable  to  the  common  counts  for  money  payable,  such  as  those 
numbered  from  1  to  14  in  J.hat  schedule. 

By  Reg.  Gen.  T.  T.  1853,  r.  11,  the  plea  of  nil  dehit  is  not  allowed  in  any 
action. 

By  Reg.  Gen.  T.  T.  1853,  r.  6,  it  is  provided  that  "  To  causes  of  action  to 
which  the  plea  of  '  never  was  indebted '  is  applicable  as  provided  in  schedule 
B  of  the  C.  L.  P.  Act,  1852,  and  to  those  of  a  like  nature,  the  plea  of  non 
assumpsit  shall  be  inadmissible,  and  the  plea  of '  never  was  indebted '  will  operate 
as  a  denial  of  those  matters  of  fact  from  which  the  liability  of  the  defendant 
arises." 

"That  he  did  not  promise  as  alleged"  is  the  plea  given  as  applicable  to 
other  declarations  on  simple  contract,  such  as  for  "  breach  of  promise  of  mar- 
riage," "  warranty  of  a  horse,"  or  "  for  not  loading  pursuant  to  a  charter- 
party  ; ''  and  in  these  cases  "  did  not  warrant,"  "  did  not  agree,"  or  any  other 
appropriate  denial  would  be  unobjectionable.  C.  L.  P.  Act,  1852,  schedule 
B,  37. 

A  defendant  may  either  traverse  generally  such  of  the  facts  contained  in 
the  declaration  as  might  have  been  traversed  by  one  plea,  or  may  select  and 
traverse  separately  any  material  allegation  in  the  declaration,  although  it  might 
have  been  included  in  a  general  traverse.    C.  L.  P.  Act,  1852,  s.  76. 

Reg.  Gen.  T.  T.  1853,  r.  6,  provides  that  "  In  all  actions  on  simple  contract, 
except  as  hereinafter  excepted,  the  plea  of  non  assumpsit  or  a  plea  traversing 
the  contract  or  agreement  alleged  in  the  declaration  shall  operate  only  as  a 
denial  in  fact  of  the  express  promise,  contract,  or  agreement  alleged,  or  of  the 
matters  of  fact  from  which  the  contract,  promise,  or  agreement  alleged  may  be 
implied  by  law.  Exempli  gratia, :  In  an  action  on  a  warranty,  such  pleas 
will  operate  as  a  denial  of  the  fact  of  the  sale  and  warranty  having  been  given, 
but  not  of  the  breach,  and,  in  an  action  on  a  policy  of  insurance,  of  the  sub- 
scription to  the  alleged  policy  by  the  defendant,  but  not  of  the  interest,  of  the 
commencement  of  the  risk,  of  the  loss,  or  of  the  alleged  compliance  with  war- 
ranties. 

Thus,  in  an  action  on  a  warranty  of  a  horse,  this  plea  will  not  deny  that  it 
was  unsound  (Smith  v.  Parsons,  8  C.  &  P.  199) ;  nor  enable  the  defendant  to 
set  up  as  a  defence  that  there  was  to  be  reference  by  consent  to  a  veterinary 
surgeon.  Watson  v.  Denton,  7  C.  &  P.  85 ;  and  see  Ellis  v.  Chinnock,  7  C. 
&  P.  169. 

In  an  action  on  a  policy  of  assurance,  the  defendant  may  under  this  plea 
deny  that  it  was  effected  on  plaintiff's  behalf,  and  the  payment  of  the  pre- 
mium by  him.  Sutherland  r.  Pratt,  11  M.  &  W.  296;  Redmond  v.  Smith,  7 
M.  &  G.  457;  Hallett  v.  Dowdall,  18  Q.  B.  2;  see  post,  "Insurance." 

"In  actions  against  carriers  and  other  bailees,  for  not  delivering  or  not 
keeping  goods  safe,  or  not  returning  them  on  request,  and  in  actions  against 
agents  for  not  accounting,  such  pleas  will  operate  as  a  denial  of  any  express 
or  implied  contract  to  the  effect  alleged  in  the  declaration,  but  not  of  the 
breach."    Reg.  Gen.  T.  T.  1853,  r.  6. 

Thus  it  would  deny  that  defendant  received  the  goods  in  the  character  of  a 
common  carrier,  and  for  the  purpose  of  being  carried,  &c.  (Webb  v.  Pago, 
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5  M.  &  G.  199)  ;  also  the  property  of  the  plaiutiff  in  the  goods,  and  whether 
he  as  consignor  or  consignee  be  the  person  to  sue.  Gilbart  v.  Dale,  5  Ad.  &  E. 
545.  It  would  also  deny  any  qualification  of  the  common  law  contract,  such 
as  that  the  plaintiff  agreed  to  watch  the  goods.  Brind  v.  Dale,  2  M.  &  W. 
775. 

"  In  every  species  of  actions  on  contracts,  all  matters  in  confession  and 

.  avoidance,  including  not  only  those   by  way   of  discharge,   but  those  which 

show  the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the 

ground  of  fraud  or  otherwise,  shall  be  specially  pleaded.    R.  G.  T.  T.  1853, 

r.  8. 

"  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  the  plea  of  non 
assumpsit  and  never  indebted  is  inadmissible."  E.  7  ;  see  post,  Pleas,  "  Bills  of 
Exchange.'' 

The  objects  of  thus  restricting  the  operation  of  the  general  issue  are  three- 
fold :  1st,  by  separating  questions  of  law  from  questions  of  fact,  to  prevent  as 
much  as  possible  the  former  being  submitted  to  a  jury  (per  Lord  Abinger 
C.  B.  in  Gutsole  v.  Mathews,  1  M.  &  W.  502) ;  2dly,  to  prevent  parties 
being  taken  by  surprise  at  the  trial,  an  object  which  is  gained  by  compelling 
defences  which  a  plaintiff  could  not  be  reasonably  supposed  to  anticipate,  to 
be  placed  on  the  record  in  the  form  of  special  pleas ;  (e)  and  3dly,  to  diminish 
the  expense  of  trials,  by  reducing  disputes  between  litigants  to  single  points, 
and  thus,  by  throwing  off,  as  it  were,  the  extraneous  facts,  relieving  parties 
from  the  necessity  of  bringing  witnesses  to  prove  what  was  never  intended  to 
be  disputed. 

The  first  object  is  much  advanced  by  the  rule  requiring  that  all  matters 
must  be  pleaded  "  which  show  the  transaction  to  be  void  or  voidable  in  point 
of  law,  on  the  ground  of  fraud  or  otherwise,  ex.  gr.  illegality  of  consideration 
either  by  common  law  or  statute.''  See  post,  tit.  "Illegal  Consideration." 
What  amounts  to  a  defence  of  illegal  consideration  is  a  question  much  more 
fit  to  be  decided  by  the  court  on  demurrer  than  to  be  submitted  to  a  jury.  See 
instance,  Hibblewhite  v.  M'Morine,  5  M.  &  W.  462. 

The  second  and  third  objects  are  gained  by  requiring  matters  in  confession 
and  avoidance,  as  well  as  those  in  discharge,  to  be  pleaded ;  the  exaniples 
under  this  head,  given  in  the  rules  themselves,  are : 

"  Infancy,  coverture,  release,  paymetit,  performance,  illegality  of  considera- 
tion either  by  statute  or  common  law,  drawing,  indorsing,  accepting,  &c.  bills 
or  notes  by  way  of  accommodation,  set-off,  mutual  credit,  unseaworthiness, 
misrepresentation,  concealment,  deviation,  and  various  other  defences."     R.  8. 

See  those  various  titles,  post. 

As  the  operation  of  non  assumpsit  is  less  extensive  when  applied  to  a  special 
count  than  "  never  was  indebted  "  is  to  an  indebitatus  count,  it  will  be  proper 
to  advert  concisely  to  the  difference  between  those  counts.  The  points  which 
have  been  decided  as  to  non  assumpsit,  when  pleaded  to  the  common  counts, 
will  in  general  be  applicable  to  the  substituted  plea  of  "  never  was  indebted." 

A  special  count  in  contract  usually  contains  : 

First.    An  inducement  or  statement  of  prefatory  matter,  tending  to  explain, 

(e)  See  per  Lord  Abinger,  in  Isaac  v.  Farrer,  1  M.  &  W.  70 ;  and  per  Park  J.  in  Baineti 
c.  Glossop,  1  Bing.  N.  C.  636.  . 
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and  sometimes  forming  the  foundation  for,  the  contract ;  as,  in  an  action  on  a 
guaranty  for  the  debt  of  another,  that  the  latter  was  indebted,  &c.  See  ante, 
136  e<  seq. 

Secondly.  The  statement  of  the  contract,  that  is,  of  the  consideration  and 
the  defendant's  promise  thereon  (as  that,  in  consideration  plaintiff  would  for- 
bear to  sue  E.  F.,  defendant  'promised  to  be  answerable,  &c.). 

Thirdly.  The  allegation  of  the  plaintiff's  performance  of  conditions  prece- 
dent, or  of  his  readiness,  &c.  to  perform  his  part  of  the  bargain  in  case  of  a 
concurrent  consideration,  &c.    Ante,  39,  note  (u). 

Fourthly.   The  statement  of  the  defendant's  breach  of  contract. 

Fifthly.   The  consequent  damage,  if  special,  to  the  plaintiff. 

The  common  indebitatus  count  only  contains  three  allegations: 

First.  That  plaintiff  sues  for  money  payable,  showing  a  past  or  executed 
consideration. 

Secondly.   A  statement  of  what  it  is  payable  for. 

Thirdly.    The  amount  claimed. 

It  will  be  convenient  to  consider  the  effect  of  pleading  the  general  issue  to 
these  counts  separately. 

And  first  as  to  the  special  count J\  —  1.  The  inducement,  when  existing 
antecedently  to  and  independently  of  an  express  contract,  is  not  put  in  issue  by 
non  assumpsit. 

Thus,  in  Shilcock  v.  Passman,  7  C.  &  P.  289,  where  the  declaration  stated 
that  the  plaintiff  was  a  prisoner  in  execution  for  less  than  £20,  and,  in  con- 
sideration that  plaintiff  would  employ  defendant  (an  attorney)  to  obtain  his 
discharge  under  the  statute,  the  defendant  promised  to  use  due  diligence  to  do 
so,  Alderson  B.  held  that  the  prefatory  allegations  were  not  in  issue. 

In  Da  Pinna  v.  PolhiU,  8  C.  &  P.  78,  where  the  declaration  stated  that  the 
plaintiff  had  composed  an  opera,  and  that,  in  consideration  that  the  plaintiff 
would  sell  his  copyright  in  it,  the  defendant  undertook  to  buy  it ;  breach,  that 
he  refused  so  to  do,  and  plea  of  the  general  issue  ;  Tindal  C.  J.  held,  that 
under  this  plea  the  defendant  could  not  show  that  the  plaintiff  did  not  sell  by 
deed  (if  that  were  necessary),  or  that  he  did  not  compose  the  opera,  or  that  he 
had  not  the  right  of  selling  it.  Bennion  v.  Davison,  3  M.  &  "W.  179 ;  Bell  v. 
Welsh,  9  C.  B.  154. 

In  the  case  of  a  guaranty  of  an  existing  debt  in  consideration  of  forbear- 
ance, where  there  is  an  inducement  that  the  third  party  was  indebted,  this 
latter  fact  would  be  admitted  under  non  assumpsit ;  see  plea  denying  it,  post, 
«  Guaranty." 

2.  The  contract,  that  is,  the  consideration  as  alleged  in  the  declaration,  and 
the  promise  made  in  consequence,  are  both  denied  by  non  assumpsit  or  a  plea 
traversing  the  contract  or  agreement  alleged  in  the  declaration. 

It  may  therefore  be  shown  under  that  plea,  to  an  action  on  a  guaranty,  that 
the  writing  produced  in  evidence  to  prove  it  does  not  support  the  same  consid- 
eration as  that  set  out  in  the  declaration.  Raikes  v.  Todd,  8  Ad.  &  E.  854. 
"  If  you  disprove  the  consideration  laid,  you  of  course  disprove  the  contract," 
per  Lord  Denman,  lb. ;  and  see  Beach  v.  White,  12  Ad.  &  E.  670.  In  Lyall 
V.  Higgins,  4  Q.  B.  528,  where  the  declaration  stated  that  the  plaintiff  had 
engaged  C.  as  collecting  clerk,  and  that  in  consideration  that  plaintiff  would 
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employ  him  as  such,  defendant  guarantied  his  fidelity,  a  plea  was  held  bad 
which  stated  that,  before  the  defendant's  agreement  with  the  plaintiff,  the 
plaintiff  was  hound  to  employ  C.  under  another  agreement  to  that  effect  with 
him,  which  latter  agreement  was  subsisting  at  the  time  of  defendant's  promise, 
and  therefore  that  there  was  no  consideration  for  the  defendant's  guaranty. 

If  a  consideration  which  existed  in  all  its  integrity,  as  stated  in  the  declara- 
tion at  the  time  of  the  promise,  afterwards  fails,  either  wholly  or  in  part  (where 
the  promise  is  entire),  it  would  seem  to  be  proper  to  plead  such  a  defence  in 
confession  and  avoidance.  See  Chanter  v.  Leese,  4  M.  &  W.  295 ;  .5  M.  &  W. 
698 ;  Head  v.  Baldrey,  6  Ad.  &  E.  459  ;  Franklin  v.  Miller,  4  Ad.  &  E.  599 ; 
Skeate  v.  Beale,  11  Ad.  &  E.  983.  So  that  the  plaintiff  has  not  performed 
the  alleged  consideration  (Gibson  v.  Harris,  8  C.  &  P.  378),  unless  where 
there  is  an  averment  in  the  declaration  that  the  plaintiff  performed  the  con- 
sideration, in  which  case  a  traverse  of  that  averment  would  let  in  evidence 
that  he  ou\j  partially  performed  it.  Ante,  119,  note  (/).  Matter  of  cross- 
action  must,  however,  be  distinguished  from  failure  of  consideration.  See  Fran- 
cis V.  Baker,  10  Ad.  &  E.  642. 

Under  this  plea  the  defendant  may  show  that  the  policy  declared  on  was 
not  caused  to  be  made  by  or  on  behalf  of  the  plaintiff  (Sutherland  v.  Pratt, 
11  M.  &  W.  296  ;  Redmond  v.  Smith,  8  Scott  N.  E.  250) ;  or  that  the  plaintiff 
did  not  pay  the  premium  nor  promise  the  defendant  to  observe  the  terms  and 
conditions  of  the  policy.  But  a  defence  that  the  plaintiff  has  no  interest  must 
be  specially  pleaded.    Miles  v.  Campbell,  2  Y.  &  C.  389. 

Misdescription  of  contract.^  —  The  contract  as  stated  is  denied  by  non  as- 
sumpsit or  plea  traversing  the  contract  or  agreement,  and  therefore  any 
defence  grounded  on  the  fact  that  the  real  contract  between  the  parties  varies 
from  that  set  out  may  be  given  in  evidence  under  such  plea.  Thus,  if  the 
plaintiff  misdescribes  the  terms,  or  mistakes  the  meaning  of  the  contract  on 
which  he  sues,  non  assumpsit  or  a  plea  traversing  the  contract  is  the  proper 
plea  to  let  in  the  objection  ;  as  where  the  declaration  complained  of  the  breach 
of  an  absolute  agreement  on  the  part  of  the  defendant  to  buy  a  house  and  pay 
for  the  fixtures,  and  the  contract  really  was  that  the  plaintiff  was  to  execute 
an  assignment  of  the  lease,  and  put  the  defendant  in  possession  on  his  paying 
for  the  fixtures,  which  the  plaintiff  was  not  ready  or  willing  to  do,  the  proper 
plea  would  be  the  general  issue.  Nash  v.  Breeze,  11  M.  &  W.  352.  The 
case  of  Kemble  v.  Mills,  1  M.  &  G.  757,  further  illustrates  this  principle ;  in 
that  case  a  condition,  which,  according  to  the  true  construction  of  the  agree- 
ment between  the  parties,  was  a  condition  precedent,  was  described  as  a  con- 
current condition,  and  the  court  held  that  this  might  be  objected  under  non 
assumpsit.  So,  upon  an  issue  denying  the  agreement,  the  defence  is  admis- 
sible, that  a  document  was  signed  without  any  intention  of  making  a  present 
contract,  but  that  it  was  to  be  conditional  only  upon  the  happening  of  an  event 
which  has  not  occurred.  Pym  v.  Campbell,  6  El.  &  Bl.  370 ;  Furness  v.  Meek, 
27  L.  J.  Ex.  34.     See  Evans  v.  Bremridge,  25  L.  J.  Ch.  334. 

Term  of  contract  omitted."]  —  So,  where  the  whole  of  the  contract  is  not 
stated,  that  may  be  objected  on  non  assumpsit  or  a  plea  traversing  the  con- 
tract. Smith  V.  Dixon,  7  Ad.  &  E.  8.  Thus,  in  an  action  for  not  paying  for 
goods  by  giving  bills  with  security,  the  defendant  under  this  issue  may  show 
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a  custom  of  trade  that  such  security  was  only  given  when  it  was  demanded 
before  the  goods  were  delivered.  Whittaker  v.  Mason,  2  Bing.  N.  C.  359.  And 
so  in  an  action  against  a  carrier  for  losing  goods,  defendant  may  show  that 
when  he  received  them  it  was  agreed  that  the  plaintiff  should  accompany  and 
watch  the  goods.  Brind  v.  Dale,  2  M.  &  W.  775 ;  and  see  per  Littledale  J. 
Williams  v.  Byrne,  7  Ad.  &  E.  183.  In  an  action  on  a  policy  of  insurance, 
the  defendant  may  show  under  the  general  issue  that  by  a  contemporaneous 
memorandum  it  was  agreed  that  the  polidjr  should  include  only  capture  in 
case  of  war,  and  that  the  capture  complained  of  was  not  of  that  description. 
Heath  v.  Durant,  12  M.  &  W.  438 ;  Mounsey  v.  Perrott,  2  Ex.  522. 

Debt  payable  on  request.']  —  The  defence  that  the  goods,  &c.  were  sold  on 
a  credit  which  had  not  expired  when  the  action  was  commenced,  is  properly 
admissible  under  non  assumpsit  or  a  traverse  of  the  contract.  See  Hayselden 
V.  Staff,  5  Ad.  &  E.  159 ;  Broomfield  v.  Smith,  1  M.  &  W.  542. 

Inconsistent  contract.]  —  Defendant  can  show  that  a  material  term  has  been 
omitted  (Stephen  on  Plead.  152),  or  a  contract  inconsistent  with  the  contract 
declared  on.  Thus,  in  Morgan  v.  Pebrer,  3  Bing.  N.  C.  457,  where  the  defend- 
ant pleaded  to  a  count  for  money  paid,  that  it  was  paid  by  the  plaintiff  (a  stock- 
broker) for  the  defendant  on  stock-jobbing  differences ;  and  that  the  original 
agreement  between  the  parties  was,  that  the  defendant  should  deposit  bonds 
with  the  plaintiff  to  cover  such  differences,  which  the  plaintiff  might  sell  to 
repay  himself  after  notice  to  the  defendant,  with  an  averment  that  the  plain- 
tiff had  done  so  without  such  notice,  Tindal  C.  J.  observed,  ^'  What  is  the  plea 
in  effect  but  saying,  you  ought  not  to  have  declared  in  an  indebitatus  contract, 
because  you  have  entered  into  another  contract  inconsistent  with  it?  In  other 
words,  as  to  the  contract  declared  on,  defendant  says  non  assumpsit."  So, 
where,  in  assumpsit  by  a  purchaser  against  the  vendor  for  not  delivering  a 
proper  abstract  of  title,  the  declaration  alleged  that  the  sale  was  subject  to  a 
condition  that  the  vendor  should  deliver  an  abstract  showing  a  good  title,  and 
assigned  for  a  breach  the  non-delivery  of  such  abstract,  the  defendant  was  held 
entitled  to  show  under  this  plea  that  it  was  agreed  as  part  of  the  contract  that 
the  defendant  should  deliver  an  abstract  commencing  with  a  particular  deed 
only.  The  plea  demurred  to  particularly  stated  that  the  terms  of  the  agree- 
ment there  set  up  were  part  of  the  contract  declared  on.  Sharland  v.  Leifchild, 
4  C.  B.  529 ;  Heath  v.  Durant,  12  M.  &  W.  438  ;  see  Weedon  v.  Wood 
bridge,  13  Q.  B.  462.  Where  the  defence  set  up  is  quite  consistent  with  the 
contract  alleged  in  the  declaration,  it  should  be  pleaded.  Where  it  is  a  denial 
of  the  contract  declared  on  by  the  statement  of  a  contract  inconsistent  with 
it,  it  is  admissible  under  these  general  pleas.  lb. ;  see,  also,  Parker  v.  Palmer, 
4  B.  &  Aid.  387  ;  Sieveking  v.  Dutton,  3  C.  B.  331. 

3.  Condition  precedent,  non-performance  of.]  —  This  would  seem  not  to  be 
denied  under  non  assumpsit,  whenever  the  consideration  for  the  promise  is 
executory.  In  Gibson  v.  Harris,  8  C.  &  P.  378,  where  the  plaintiff  declared 
that,  in  consideration  that  the  plaintiff  would  assign  certain  shares,  so  that  the 
agreement  might  be  produced  in  chancery,  and  would  accept  £70,  plaintiff 
promised,  &c.  and  averments  accordingly,  Lord  Abinger  C.  B.  held  that 
under  non  assumpsit  the  defendant  could  not  insist  that  any  part  of  the  con- 
sideration was  unperformed.     If  the  defendant  relies  on  the  non-performance 
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of  a  fioudkiou  precedent  not  set  out  in  the  declaration,  he  may  set  it  out  in  his 
plea,  and  deny  that  it  has  been  performed.  See  post,  Pleas,  "  Condition  Prece- 
dent;*' see  Coulson-r.  Attwood,  26  L.  J.  Ex.  244. 

But  -where  the  consideration  is  executed,  as  is  always  the  case  in  indebita- 
tus counts,  the  plea  of  non  assumpsit  denies  the  performance  of  any  condition 
f)recedent  that  it  may  be  necessary  for  the  plaintiif  to  prove  he  has  per- 
formed, before  he  can  sustain  the  action.  Alexander  v.  Gardner,  1  Bing.  N.  C. 
661 ;  Groundsell  v.  Lamb,  1  M.  &  W.  352 ;  post,  281.  See  ante,  "  Misdescrip- 
tion of  Contract,"  and  "  Inconsistent  Contract."  But  a  stipulation  in  the 
nature  of  a  defeasance  of  the  liability  to  damages,  unless  a  required  notice  was 
given  (per  cur.  Weedon  v.  Woodbridge,  ubi  sup.),  was  held  admissible  under 
no7i  assumpsit. 

In  Walmsley  v.  Matthews,  3  M.  &  G.  133,  the  plaintiff  declared  on  a  con- 
tract, that  in  consideration  that  he  had  entered  his  horse  for  a  race,  and  paid 
a  certain  subscription  towards  the  stakes,  the  defendant  promised  to  pay  over 
the  stakes  to  him  if  a  certain  horse  won,  and  it  was  held  that  under  non 
assumpsit  the  defendant  could  not  show  that  there  was  a  dispute  as  to  whether 
the  horse  was  qualified,  and  that  one  of  the  conditions  was,  that  disputes 
should  be  referred  to  a  committee,  who  had  not  yet  made  any  decision. 

Facts  whence  promise  implied.^  —  Sometimes,  even  in  a  special  count,  the 
plaintiff  is  unable  to  prove  any  express  promise  on  the  part  of  the  defendant 
like  that  which  he  has  set  out  in  his  declaration,  but  he  can  prove  facts  from 
which  the  law  will  imply  such  a  promise ;  for  instance,  if  he  proves  that  the 
defendant  is  a  carrier,  and  that  he  delivered  goods  to  be  conveyed  by  him,  the 
law  will  imply  a  promise  on  the  part  of  the  defendant  to  deliver  them  safely. 
Ante,  94,  Obs.  In  such  cases  the  matters  of  fact  from  which  the  promise  is  to 
be  implied  are,  by  the  express  terms  of  the  R.  G.  T.  T.  1853,  denied  by  non 
assumpsit ;  and  in  the  above  instance  one  of  such  matters  of  fact  is  the  delivery 
of  goods  of  the  plaintiff,  and  therefore  his  property  in  the  goods  was  held  in 
the  above  instance  to  be  denied  by  non  assumpsit.  Gilbart  v.  Dale,  5  Ad.  &  E. 
545,  per  Coleridge  J.  So  in  Wallis  v.  Broadbent,  4  Ad.  &  E.  877,  where 
a  landlord  sued  a  tenant  on  an  implied  promise,  arising  from  his  holding  over 
a  farm  after  a  lease  had  expired,  to  hold  on  the  terms  of  the  lease  (see  ante, 
189),  it  was  held  that  the  lease  being  one  of  the  matters  of  fact  from  which  the 
promise  was  to  he  implied,  was  denied  by  non  assumpsit,  and  that  it  could  not 
be  produced  to  prove  such  promise  unless  properly  stamped. 

In  an  action  against  an  attorney  for" negligence,  the  fact  of  the  defendant 
being  an  attorney  is  one  of  the  matters  of  fact  from  which  his  promise  to 
transact  the  business  skilfully  would  be  implied  by  law ;  it  is  therefore  denied 
by  non  assumpsit.  Aldis  v.  Gardner,  1  Car.  &  K.  564.  Upon  the  same  prin- 
ciple a  defence  that  the  promise  declared  on  was  only  to  be  deduced  from  a 
judge's  order,  and  that  that  order  was  afterwards  set  aside,  being  in  effect 
merely  a  circuitous  mode  of  asserting  that  no  promise  vras  to  be  deduced  from 
the  order,  may  be  given  in  evidence  under  this  plea.  Wade  v.  Simeon,  2  C.  B. 
548. 

Statutory  disability.  —  Statute  of  Frauds.  —  Stamp.']  —  Sometimes,  by  the 
operation  of  the  express  provisions  of  a  statute,  the  plaintiff  is  prevented  from 
proving  the  matters  of  fact  from  which  the  promise  is  to  be  implied,  though 
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they  may  exist  in  reality ;  thus,  there  may  have  been  a  contract  for  the  sain 
of  land,  or  of  goods  of  a  greater  value  than  £10,  and  nothing  given  to  binil 
the  bargain,  or  a  contract  which  was  not  to  be  performed  within  a  year ;  in 
these  cases,  as  the  plaintiff  has  not  evidence  sufficient  to  show  that  there  was 
such  a  contract,  unless  he  produces  a  writing  satisfying  the  statute  of  frauds, 
he  is  prevented  from  getting  through  his  case,  and  the  plea,  therefore,  of  non 
assumpsit,  or  any  other  denying  the  contract,  will  be  sufficient  to  let  in  this 
defence.  Buttermere  v.  Hayes,  5  M.  &  W.  460;  Eastwood  v.  Kenyon,  11 
Ad.  &  E.  441;  Tricker  v.  Thomlinson,  1  M.  &  G.  772;  Reade  v.  Lamb,  6 
Ex.  130 ;  [Gibson  v.  Holland,  L.  R.  1  C.  P.  1 ;  Noble  v.  Ward,  L.  R.  1  Ex. 
117  ;  L.  R.  2  Ex.  135  ;  Vanderberg  v.  Spooner,  L.  R.  1  Ex.  316 ;  Wilkinson 
V.  Evans,  L.  R.  1  C.  P.  407 ;  Newell  v.  Radford,  L.  R.  3  C.  P.  52.]  See 
Leroux  v.  Brown,  [12  C.  B.  801.     But  see  1  Chitty  PI.  506,  note  (m).] 

Upon  this  principle,  any  objection  that  the  writing  necessary  to  evidence 
the  contract  declared  on  is  not  stamped,  or  is  insufficiently  stamped  (Mason 
V.  Bradley,  11  M.  &  W.  590),  that  a  transfer  of  a  ship  was  not  in  accordance 
with  the  merchant  shipping  acts  (see  Benyon  v.  Creswell,  12  Q.  B.  899),  may 
be  taken  under  the  general  issue  or  other  plea  denying  the  contract,  for  in 
such  cases  the  plaintiff's  case  is  stopped  in  limine,  and  he  is  unable  to  prove 
the  contract  at  all.  Calvert  v.  Baker,  4  M.  &  W.  417 ;  Morgan  v.  Ruddock, 
4  Dowl.  311.     See  Young  v.  Geiger,  6  C.  B.  541.    ' 

Breach.  —  Damages.^  —  The  breach  of  the  contract  is  not  denied  under  non 
assumpsit.  Pleading  Rules,  T.  T.  1853,  r.  6.  In  Smith  v.  Parsons,  8  C.  &  P. 
199,  which  was  an  action  for  the  breach  of  a  warranty  of  ownership  of  a  horse, 
Tindal  C.  .J.  held  that  under  this  plea  the  defendant  could  not  show  that  the 
horse  was  sound.  In  such  case  there  should  be  a  denial  of  the  breach  in  the 
terms  in  which  it  is  alleged,  and  the  plea  should  not  be  applied  to  any  special 
damage  laid  as  resulting  from  such  breach.  Porter  v.  Izott,  1  M.  &  W.  381  ; 
Warre  v.  Calvert,  7  Ad.  &  E.  143;  see  distinction  between  denial  of  a  con- 
tract and  excuse  for  breach,  Lara  v.  General  Apothecaries'  Co.  26  L.  J.  Ex. 
225.    A  plea  to  damages  only  is  bad.    Reindel  v.  Schell,  4  C.  B.  N.  S.  97. 

Common  counts^  —  The  plea  of  never  was  indebted  operates  as  a  denial  of 
those  matters  of  fact  from  which  the  liability  of  the  defendant  arises  (r.  6)  ;  for 
example,  in  actions  for  goods  bargained  and  sold,  or  sold  and  delivered,  the 
plea  will  operate  as  a  denial  of  the  bargain  and  sale,  or  sale  and  delivery  in 
point  of  fact ;  in  the  like  action  for  money  had  and  received,  it  will  operate  as 
a  denial  both  of  the  receipt  of  money  and  the  existence  of  those  facts  which 
make  such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 

Goods  sold.']  —  Thus,  to  a  count  for  goods  sold,  it  denies  that  there  was 
such  a  sale  and  delivery  as  would  create  a  legal  debt,  as  that  the  goods  were 
sold  on  a  credit  which  had  not  expired  at  the  commencement  of  the  suit 
(Broomfield  v.  Smith,  1  M.  &  W.  574)  ;  because  that  negatives  the  existence 
of  a  present  debt,  which  is  the  meaning  of  the  words  "  money  payable "  at 
the  commencement  of  the  common  count  (Place  v.  Potts,  8  Ex.  705)  ;  that 
defendant,  an  undisclosed  foreign  principal,  by  the  course  of  dealing,  never 
incurred  any  liability  (Smyth  v.  Anderson,  7  C.  B.  21,  42)  ;  that  the  goods  do 
not  fulfil  a  condition  under  which  they  were  bought,  such  as  good  quality 
(Dicken  v.  Neale,  1  M.  &  W.  556)  ;  that  they  were  useless  (Dawson  v.  Collis, 
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10  C.  B.  523 ;  that  a  machine  was  manufactured  by  the  plaintiff  for  the 
defendant  under  a  condition  that  if  it  did  not  work  nothing  should  be  paid 
for  it,  and  that  it  could  not  be  made  to  work,  and  was  useless  to  the  defend- 
ant (Groundsell  v.  Lamb,  1  M.  &  W.  352) ;  that  it  was  a  conditional  sale 
(Lamond  v.  Davall,  9  Q.  B.  1030)  ;  non-delivery  of  all  the  goods  contracted 
for.  Skeate  v.  Beale,  11  Ad.  &  E.  985.  If  the  goods  have  been  kept  and 
appropriated  by  the  defendant,  a  new  implied  contract  to  pay  arises,  on  which 
the  plaintiff  may  recover,  as  on  a  quantum  meruit.  Cousins  v.  Paddon,  2  Cr.,  M. 
&  E.  547 ;  Fitt  V.  Cassanet,  5  Scott  N.  E.  902.  The  adultery  of  the  wife,  in 
an  action  against  a  husband  for  goods  supplied  to  her,  may  be  shown  under 
this  plea  as  negativing  his  implied  authority  to  her  to  contract  in  his  name. 
Symes  v.  Goodfellow,  2  Bing.  N.  C.  532.  But  where  there  has  been  a  sale  in 
point  of  fact,  the  defendant  cannot  show  that  the  plaintiff  had  no  title  to  the 
goods  at  the  time  of  the  sale.    Walker  v.  Mellor,  11  Q.  B.  478. 

Work  and  Materials.']  —  The  principles  regulating  the  effect  of  the  general 
issue  to  an  indebitatus  count  for  goods  sold  {ante,  281)  equally  apply  to  an 
indebitatus  count  for  the  price  or  value  of  work  and  materials.  It  may  be 
shown  under  the  general  issue,  that  the  work  was  done  unskilfully  (Hill  v. 
Allen,  2  M.  &  W.  283  ;  Bracey  v.  Carter,  12  Ad.  &  E.  373 ;  Mondel  v.  Steel, 
8  M.  &  W.  858  ;  Cox  V.  Leech,  1  C.  B.  N.  S.  617 ;  Long  v.  Orsi,  18  C.  B. 
610)  ;  but  the  plaintiff  colild  still  recover  under  a  new  implied  contract  for 
the  value  of  any  work,  &c.  that  the  defendant  adopted  (see  ante,  281)  ;  or 
that  the  remuneration  was  not  to  be  in  money  (Collingbourne  v.  Mantell,  5 
M.  &  W.  289)  ;  that  the  work  was  not  to  be  paid  for  until  the  certificate  of  a 
surveyor  had  been  obtained,  which  had  not  been  done  (Milner  v.  Field,  5  Ex. 
829) ;  or  that  no  remuneration  should  be  claimed  except  for  disbursements  or 
money  out  of  pocket  (see  Jones  v.  Eeed,  5  Dowl.  216;  Jones  v.  Nanny,  1 
M.  &  "W.  333)  ;  or  that  the  work  was  done  by  an  unqualified  person  in  plain- 
tiff's name.  Parker  v.  Eiley,  3  M.  &  W.  230.  So  the  defendant  may  show" 
that  he  supplied  the  plaintiff's  men  with  beer  to  reduce  the  rate  of  wages  for 
the  work  (Granger  v.  Eaybould,  9  C.  &  P.  229)  ;  or  that  he  did  the  work 
himself  for  the  plaintiff  (Turner  v.  Diaper,  2  M.  &  G.  241)  ;  or  supplied 
materials  for  it.  Newton  v.  Foster,  12  M.  &  "W.  772.  To  an  ind^itatus 
count  for  wages  or  salary,  any  defence  which  establishes  that  before  the  money 
became  due  the  plaintiff  was  properly  discharged  from  his  service,  may  be 
shown  under  this  plea  (Turner  v.  Eobinson,  6  C.  &  P.  15 ;  Eidgway  v.  Hun- 
gerford  Market  Co.  3  Ad.  &  E.  171)  ;  unless,  however,  the  dismissal  actually 
took  place,  the  question  of  misconduct  cannot  be  gone  into  under  the  general 
issue.  Cooper  v.  Whitehouse,  6  C.  &  P.  545.  So  the  defendant  may  show 
that  the  plaintiff  cohabited  with  him  as  his  mistress,  as  that  tends  to  negative 
a  contract  of  service  (Bradshaw  v.  Haywood,  1  C.  &  M.  591)  ;  or  that  the 
defendants,  being  a  corporation,  did  not  contract  under  seal,  or  with  the  formal- 
ities required  by  the  act  of  incorporation.  Cope  v.  Thames  Haven  Ey.  Co. 
3  Ex.  841 ;  Frend  v.  Dennett,  4  C.  B.  N.  S.  576. 

Money  had  and  received.]  —  In  an  action  for  money  had  and  received,  the 
plea  of  never  was  indebted  will  operate  as  a  denial  both  of  the  receipt  of 
money  and  the  existence  of  those  facts  wliicli  make  such  receipt  by  the  defend- 
ant a  receipt  to  the  use  of  the  plaintiff  (E.  G.  T.  T.  1 853,  r.  6),  such  as  that 
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the  money  was  received  not  entirely  for  the  plaintiff's  use,  but  that  defendant 
might  reimburse  himself  a  debt  out  of  it  (Solly  v.  Neish,  2  Cr.,  M.  &  R.  355 ; 
Owen  V.  Challis,  6  C.  B.  115)  ;  or  that  it  was  received  for  the  use  of  a  third 
person  (Clarke  v.  Dignam,  3  M.  &  W.  478)  ;  or  that  defendant  had  a  lien  on 
it  (Williams  v.  Vines,  6  Q.  B.  355)  ;  or  any  facts  which  show  that  the  con- 
tract made  was  not  one  to  pay  on  request.     Brownrigg  v.  Rae,  5  Ex.  489. 

Account  stated,']  —  Never  was  indebted,  to  a  count  upon  an  account  stated, 
denies  that  the  parties  came  to  an  account,  and  that  the  defendant  was  in- 
debted to  the  plaintiff  thereon  (Jacobs  v.  Fisher,  1  C.  B.  178)  ;  the  defendant 
may  therefore  prove,  under  this  plea,  that  he  was  not  in  reality  indebted 
because  there  ai-e  eiTors  in  the  account  (Thomas  v.  Hawkes,  8  M.  &  W.  140  ; 
Wilson  V.  Wilson,  14  C.  B.  616) ;  or  that  the  items  were  such  that  he  was  not 
primarily,  but  only  collaterally  liable  (Gould  v.  CoOmbs,  1  C.  B.  543)  ;  but 
not  that  a  subsequent  account  was  in  his  favor.  Fidgett  v.  Penny,  1  Cr.,  M. 
&  R.  108. 

To  any  of  the  common  counts  defendant  may  show  that  the  plaintiff  and 
defendant  were  partners  (Payne  v.  Hales,  5  M.  &  W.  598  ;  Brown  v.  Tap- 
scott,  6  M.  &  W.  123  ;  Worrall  v.  Grayson,  1  M.  &  W.  166) ;  it  is  a  defence 
when  one  firm  is  suing  another,  that  either  of  the  parties  is  a  member  of  both 
firms.  Post,  "  Partners  ;  "  Chitty  on  Contracts.  See  post,  "  Account  stated." 
As  to  the  effect  of  non-joinder  and  misjoinder  of  plaintiffs,  see  ante,  Pleas, 
"  Abatement." 

Payment.']  —  Payment  shall  not  in  any  case  be  allowed  to  be  given  in  evi- 
dence in  reduction  of  damages  or  debt,  but  shall  be  pleaded  in  bar.  R.  G.  T. 
T.  1853,  r.  14.  See  joosi,  "Payment."  As  to  where,  from  goods  being  sold  for 
ready  money  and  paid  for  at  the  time,  or  where,  from  the  state  of  dealings 
between  the  parties,  no  debt  arises,  and  therefore  a  plea  of  payment  is  un- 
necessary, see  Bussey  v.  Barnett,  9  M.  &  W.  312;  Littlechild  v.  Banks,  7 
Q.  B.  739 ;  18  Q.  B.  722,  per  Lord  Campbell ;  note  to  Coldham  v.  Showier, 
3  C.  B.  320 ;  Smith  v.  Winter,  12  C.  B.  487  ;  Baker  v.  Heard,  5  Ex.  959 ; 
[1  Chitty  PL  504.J 

Pleas  of  payment  and  set-off,  and  all  other  pleadings  capable  of  being 
construed  distributively,  shall  be  taken  distributively ;  and  if  issue  is  taken 
thereon,  and  so  much  thereof  as  shall  be  sufficient  answer  to  part  of  the  causes 
of  action  proved  shall  be  found  true  by  the  jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  so  much  of  the  causes  of  action  as  shall  be  answered, 
and  for  the  plaintiff  in  respect  of  so  much  of  the  causes  of  action  as  shall  not 
be  so  answered.  C.  L.  P.  Act,  1852,  s.  75.  Where  to  a  general  count  a  gen- 
eral traverse  is  pleaded,  the  issue  may  be  treated  distributively ;  and  if  the 
plaintiff  succeeds  in  part  only,  and  recovers  less  than  his  demand,  the  defend- 
ant has  a  right  to  have  the  verdict  entered  for  him  as  to  the  residue,  and  to 
have  his  costs,  if  any,  allowed  of  his  successful  defence  to  any  distinct  part  of 
the  plaintiff's  claim.  Treherne  v.  Gardner,  8  El.  &  Bl.  161 ;  Paterson  v.  Harris, 
[1  B.  &  S.  336.]  See,  further,  Day's  Common  Law  Procedure  Act,  70,  and 
Gray  on  Costs. 

S.  74  of  the  C.  L,  P.  Act,  1852,  enacts  that  "  Whereas  certain  causes  of 
action  may  be  considered  to  partake  of  the  character  both  of  breaches  of  con- 
tracts and  of  wrongs,  and  doubts  may  arise  as  to  the  forms  of  pleas  in  such 
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actions,  and  it  is  expedient  to  preclude  such  doubts  ;  any  plea  which  shall  be 
good  in  substance  shall  not  be  objectionable  on  the  ground  of  its  treating  the 
declaration  either  as  framed  for  a  breach  of  contract  or  for  a  wrong." 

By  r.  8,  H.  T.  1853,  the  defendant  shall  not  be  at  liberty  to  waive  his  plea, 
or  enter  a  relictd  verificatione  after  demurrer,  without  leave,  unless  by  con- 
sent. If  any  pleading  be  so  framed  as  to  prejudice,  embarrass,  or  delay  the 
fair  trial  of  the  action,  the  opposite  party  may  apply  to  the  cour£  or  a  judge  to 
strike  out  or  amend  such  pleading,  and  the  court  or  any  judge  shall  make  such 
order  respecting  the  same,  and  also  respecting  the  costs  of  the  application,  as 
such  court  or  judge  shall  see  fit.  C.  L.  P.  Act,  1852,  s.  52.  The  power  of 
the  courts  or  judges  to  set  aside  pleadings  tending  to  embarrass  is  limited  to 
such  as  are  at  once  embarrassing  and  irregular,  informal,  or  tricky,  and  con- 
trary to  the  rules  and  practice  of  pleading,  and  does  not  extend  to  such  as 
merely  put  the  opposite  party  to  difficult,  expensive,  and  needless  proof.  Wel- 
land  Ry.  Co.  v.  Blake,  6  H.  &  N.  410.  See,  further,  Day's  Common  Law  Pro- 
cedure Act,  48,  49.  It  seems  that  if  an  act  of  parliament  gives  a  party  a 
general  form  of  declaration,  and  enacts  that  it  shall  only  be  necessary  to  prove 
certain  matters  in  support  of  it,  the  plea  of  the  general  issue  requires  the 
plaintiff  to  prove  all  such  matters.  Edinburgh  Ry.  Co.  v.  Hibblewhite,  6 
M.  &  W.  707 ;  Brighton  Ry.  Co.  v.  Wilson,  6  Bing.  N.  C.  135 ;  post,  Pleas, 
"  Public  Company."  See  Welland  Ry.  Co.  v.  Blake,  6  H.  &  N.  410,  in  which 
case  the  company  was  incorporated  by  a  colonial  act.' 

1.  Plea  of  Nunquam  Indebitatus  to  the  whole  .Declaration. 

The  defendant,  by ,  his  attorney,  (/)  [or  "in  person"]  says,  (5^)  that 

he  (h)  never  was  indebted  as  alleged,  (j) 

2.   The  like  to  Part  of  a  Declaration.  (Jc) 
As  to  the  [^first]  count  (l)  [or  "  as  to  the  causes  of  action  so  far  as  they 

relate  to  the  sum  of  £ ,"  or  "  except  as  to  the  sum  of  £ parcel  of  the 

money  claimed"],  says  that  he  never  was  indebted. 

3.  The  Similiter. 
Ante,  20,  Form  2. 

4.  Hon  Assumpsit. 

That  he  did  not  promise  as  alleged,  (m) 

[For  this  class  of  cases  the  Massachusetts  Practice  Act  prescribes  the  fol- 
lowing forms  of  answer :  — 

{/)  Ante,  19,  note  (0).  erse  the  whole  of  any  plea  or  subsequent 

(g)  If  the  form  is  not  restricted  in  the  pleading  of  the  defendant  by  a  general  de- 
commencement,  it  will  be  taken  as  pleaded  nial,  or  admitting  some  part  or  parts  thereof 
to  the  whole  declaration.  to  deny  all  the  rest,  or  to  deny  any  one  or 

(A)  See  the  form  where  one  defendant  more  allegations.  C.  L.  P.  Act,  1852,  s.  77. 
only  pleads,  othei-B  being  sued,  anie,  20.  (m)  This  is  the  form  given  by  C.  L.  P. 

{{]  This  is  the  form  given  by  C.  L.  P.  Act,  1852,  sch.  B,  37,  and  is  applicable  to 

Act,  1852,  sch.  B,  and  is  applicable  to  decla-  declaration  on  simple  contracts,  not  on  bills 

rations  like  those  numbered  1  to  14  in  that  or  notes,  numbered  19  to  22.     In  that  sched- 

schedule.  ule  "  did  not  warrant,"  "  did  not  agree,"  or 

(k)  See  other  forms,  ante,  20,  variations  any  other  appropriate  denial  would  be  unob- 

and  see  notes  (/)  and  {g),  supra.  jectionable.    lb. 
AD  A  plaintiff  shall  be  at  liberty  to  trav- 
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Money  had  and  received.  —  And  the  defendant  comes  and  upon  his  personal 
knowledge  denies  that  he  received  the  money  mentioned  in  the  plaintiff's  bill 
of  particulars,  or  any  part  thereof. 

[ Or,  if  the  case  he  so,']  admits  that  he  received  the  money  mentioned  in  the 
plaintiff's  declaration,  but  denies  that  he  received  it  to  the  plaintiff's  use. 

And  the  defendant  comes  and  says,  upon  his  personal  knowledge,  that  he 
received  the  money  mentioned  in  the  plaintiff's  bill  of  particulars,  but  upon 
his  information  and  belief  he  denies  that  he  received  the  same  or  any  part 
thereof  to  the  plaintiff's  use. 

And  the  defendant  comes  and  upon  his  personal  knowledge  denies  that  he 
has  received  to  the  plaintiff's  use  the  money  mentioned  in  the  plaintiff's  bill 
of  particulars,  except  the  sum  of  fifty  dollars. 

Statute  of  Limitations.  —  And  the  defendant  comes  and  answers  that  the 
cause  of  action  mentioned  in  the  plaintiff's  writ  did  not  accrue  within  six  years 
before  the  suing  out  of  the  plaintiff's  writ. 

Payment.  ■^- A.nA.  the  defendant  comes  and  answers  that  he  has  paid  the 

plaintiff  the  sum  of dollars,  which  was  the  full  amount  of  the  account 

stated  in  the  plaintiff's  bill  of  particulars. 

If  there  are  several  items,  add:  And  he  annexes  hereto  a  bill  of  particulars 
of  said  payment. 

Account  annexed. —  Goods  sold  and  delivered. — And  the  defendant  comes 
and  answers  as  follows,  viz.  As  to  the  first  ten  items  of  the  plaintiff's  bill  of 
particulars,  upon  his  personal  knowledge  he  denies  that  the  plaintiff  sold  and 
delivered  the  same  to  the  defendant. 

As  to  the  eleventh  item,  upon  his  personal  knowledge  he  denies  that  the 
price  was  to  be  more  than  ten  dollars. 

Work.  —  As  to  the  twelfth  item,  he  is  ignorant  personally,  and  by  informa- 
tion and  belief,  whether  the  plaintiff  performed  the  day's  labor  there  charged 
or  not,  and  also  of  the  price  thereof,  if  any,  so  that  he  can  neither  admit  nor 
deny  the  plaintiff's  allegation,  but  leaves  the  plaintiff  to  prove  the  same.] 

Non  est  Factum. 

In  actions  on  specialties  and  covenants,  the  plea  of  non  est  factum  shall 
operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  only,  and  all 
other  defences  shall  be  specially  pleaded,  including  matters  which  make  the 
deed  absolutely  void,  as  well  as  those  which  make  it  voidable.  R.  10.  And 
by  r.  11,  "all  matters  in  confession  and  avoidance  shall  be  pleaded  specially  as 
above  directed  in  actions  on  simple  contracts."  This  plea,  properly  speaking, 
does  not  amount  to  the  general  issue  ;  it  merely  denies  the  execution  and 
effect  of  the  deed  as  set  out.  If  that  be  proved,  the  plaintiff  must  recover,  as 
the  plaintiff's  other  allegations  and  the  breach  are  admitted.  This  alleged 
effect  of  the  deed,  as  well  as  its  execution,  are  put  in  issue  by  this  plea.  North 
V.  Wakefield,  13  Q.  B.  536;  Fazakerly  v.  M'Knight,  [6  El.  &  Bl.  795;]  26 
L.  J.  Q.  B.  30.  The  necessity  for  profert  and  oyer  is  now  abolished,  but  by 
C.  L.  P.  Act,  1852,  s.  56,  a  party  pleading  in  answer  to  any  pleading  in  which 
any  document  is  mentioned  or  referred  to,  shall  be  at  liberty  to  set  out  the 
whole  or  such  part  thereof  as  may  be  material,  and  the  matter  so  set  out  shall 
be  deemed  and  taken  to  be  part  of  the  pleading  in  which  it  is  set  out.  ' 
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It  puts  the  plaintiff  upon  proof  of  the  execution  of  the  instrument  as  de- 
scribed in  the  declaration,  and  of  such  collateral  circumstances  (such  as,  in  the 
case  of  a  company  executing  a  deed,  that  they  have  complied  with  the  private 
act)  necessary  to  give  the  execution  validity.  Hill  v.  Manchester  &c.  Co.  5 
B.  &  Ad.  866.  It  admits  the  breach  alleged  in  the  declaration.  As  to  an 
alteration,  see  post,  298. 

Where  the  defence  is,  that  the  damage  on  a  bond  arose  from  something 
extra  on  the  contract,  this  may  be  set  up  on  non  est  factum.  Warre  v.  Calvert, 
7  Ad.  &  E.  143. 

Declaration  against  W.  F.,  sued  as  W.  B.  Plea,  non  est  factum.  Proof  of 
execution  in  the  name  of  "W.  B.  by  defendant,  and  that  he  was  known  by  the 
name  of  W.  B.,  held  no  variance  ;  and  that  if  it  were,  it  should  have  been 
pleaded  specially.    Williams  v.  Bryant,  5  M.  &  W.  447. 

It  seems  doubtful  whether  an  inconsistent  contract  can  be  set  up  on  non  est 
factum.    Trottv.  Smith,  12  M.  &W.  688. 

The  plaintiff  must,  at  the  trial,  on  non  est  factum  pleaded,  »produce  the 
instrument  duly  stamped ;  and  as  it  is  now  no  longer  necessary  to  call  the 
attesting  witness  except  to  those  instruments  to  which  attestation  is  still  neces- 
sary (17  &  18  Vict.  c.  125,  s.  26),  such  as  wills  and  instruments  under  pow- 
ers, &c.  the  execution  may  be  proved  in  any  manner.  See  Taylor  on  Evi- 
dence, 3d  edit.  §  1638.  Frequently  the  necessity  of  proof  is  dispensed  with 
by  the  defendant's  admission  of  the  execution  of  the  instrument,  on  the  plain- 
tiff taking  out,  as  he  should  do,  a  summons  calling  on  defendant  to  admit  such 
execution. 

If  the  defendant  (in  court)  does  not  plead  non  est  factum,  the  execution  of 
so  much  of  the  deed  as  is  expounded  on  the  record  is  admitted ;  but  if  the 
plaintiff  wishes  to  avail  himself  of  any  other  part  of  the  deed,  he  must  prove  it 
in  the  usual  way.    Williams  v.  Sills,  2  Camp.  519. 

Upon  non  est  factum,  the  defendant  may  rely  upon  a  material  variance 
between  the  deed  and  the  description  of  it  in  the  declaration  (Smith  v.  Scott, 
6  C.  B.  N.  S.  770)  ;  but  in  ordinary  cases  of  variance  not  material  to  the 
merits,  the  judge  will  allow  an  amendment  at  the  trial,  under  C.  L.  P.  Act, 
1852,  s.  222,  and  C.  L.  P.  Act,  1860,  s.  36.  As  to  obtaining  inspection,  see 
Chitty  Arch. 

Plea,  non  est  Factum. 

That  the  alleged  deed  is  not  his  deed,  (n) 


III.  GENERAL  ISSUE  BY  STATUTE. 

Obs.  —  There  are  several  statutes  -which  allow  the  general  issue  to  be  pleaded  in  cer- 
tain cases,  and  at  the  same  time  enact  that  special  defences  may  be  given  in 
evidence  under  that  plea. 
Thus  by  the  21  Jac.  1,  c.  4,  s.  4,  "  In  any  action  against  the  form  of  axty  penal 
law,  it  shall  be  lawful  for  the  defendants  to  plead  the  general  issue,  that  they 
are  not  guilty,  or  that  they  owe  nothing,  and  to  give  such  special  matter  in 
evidence  to  the  jury  that  shall  try  the  same,  which  matter  being  pleaded  had 
been  a  good  and  sufficient  matter  in  law  to  have  discharged  the  defendants 

(n)  The  plea  should  describe  the  instrument  by  the  same  name  by  which  it  is  designated 
in  the  declaration. 
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Obs.  against  the  said  action."  An  action  of  debt  for  penalties  for  not  setting  out 
tithes  was  held  within  this  enactment:  Lord  Spencer  v.  Swannell,  3  M.  &  W. 
160;  and  it  applies  to  subsequent  statute,  and  therefore  was  allowed  to  be 
pleaded  to  an  action  of  debt  on  the  1 1  Geo.  2,  c.  19,  s.  4,  for  double  value  of 
goods  fraudulently  removed  by  a  tenant  ;  Jones  v.  Williams,  4  M.  &  W.  375; 
and  also  to  an  action  on  the  22  Geo.  2,  c.  46,  s.  14,  against  a  deputy  clerk  of 
the  peace  for  practising  as  an  altorney;  Faulkner  v.  Chevell,  5  Ad.  &  E. 
213  ;  but  it  only  applies  to  informers,  and  not  to  actions  brought  by  the  party 
grieved  ;  Fyfe  «.  Bousfield,  2  D.  &  L.  481 ;  S.  C.  6  Q.  B.  100  ;  and  an  action 
for  pound  breach  under  2  W.  &  M.  c.  5,  is  not  within  it.  Castleman  v.  Hicks, 
1  Cr.  &  M.  266;  S.  C.  2  M.  &  R.  422. 

By  21  Jac.  l,c.  12,  s.  5,  "  Magistrates,  mayors,  constables,  churchwardens,  or 
overseers,  and  their  deputies  and  others  acting  in  aid  of  them,  may,  when 
sued  in  case  of  tre^^pass  for  doing  anything  concerning  their  office,  plead  the 
general  issue  and  give  the  special  matter  in  evidence." 

By  5  &  6  Vict.  c.  97,  s.  3,  "  So  much  of  any  clause  or  provision  in  any  act  or 
acts  commonly  called  public  local  and  personal,  or  local  and  personal,  or  in 
any  act  or  acts  of  a  local  and  personal  nature,  whereby  any  party  or  parties 
are  entitled  or  permitted  to  plead  the  general  issue  only,  and  to  give  any 
special  matter  in  evidence  without  specially  pleading  the  same,  shall  be  and 
the  same  is  hereby  repealed."  This  does  not  apply  to  subsequent  statutes. 
Boden  v.  Smith,  6  C.  B.  7.  An  act  for  establishing  a  local  court  of  re- 
quests was  held  within  this  enactment,  though  the  act  contained  a  clause 
making  it  a  public  act.  Cock  o.  Gent,  12  M.  &  W.  234.  See,  as  to  what 
acts  are  local  and  personal.  Shepherd  u.  Sharp,  24  L.  J.  Ex.  29,  In  error, 
25  L.  J.  Ex.  254.  See,  also,  Carr  v.  The  Royal  Exchange  Assurance  Co.  31 
L.  J.  Q.  B.  93;  [1  B.  &  S.  956.] 

The  plea  of  nil  ilebet,  as  we  have  seen,  ante,  275,  is  now  abolished  in  all  cases, 
and  although  there  is  no  exception  made  in  favor  of  cases  where  the  general 
issue  by  statute  is  given,  it  is  conceived  that  it  would  still  be  a  proper  mode 
of  pleading  the  general  issue  by  statute. 

In  Week  v.  Argent,  16  M.  &  W.  817,  it  was  held  that  whereas  by  the  5  &  6 
Vict.  c.  122,  s.  40,  the  general  issue  might  be  pleaded,  and  that  act  and  the 
special  matters  given  in  evidence  in  defence  of  an  action  on  a  security  given 
by  a  bankrupt  with  intent  to  persuade  a  creditor  to  forbear  opposing  his  cer- 
tificate ;  that  non  assumpsit  (by  statute)  might  be  pleaded  under  this  enact- 
ment on  an  action  on  a  bill  or  note,  notwithstanding  Reg.  Gen.  H.  T.  4  W. 
4  (which  made  non  assumpsit  inadmissible  to  bills  and  notes),  on  the  ground 
that  the  5  &  6  Vict.,  subsequently  to  the  Reg.  Gen.,  authorized  the  pleading 
of  the  general  issue,  which  in  that  action  could  only  be  nnn  assumpsit. 

As  all  the  actions  to  which  the  plea  of  not  guilty  by  statute  was  given  by  21 
Jac.  1,  c.  4,  s.  4,  were  either  tort  in  the  common  sense  of  the  word,  or  offences 
against  a  penal  statute,  it  would  seem  that  not  guilty  by  statute  would  be  a 
good  plea  in  any  of  those  cases.  It  has  been  decided  in  Coppin  qui.  tarn  i\ 
Carter,  1  T.  R.  462,  that  not  guilty  to  an  action  of  debt  on  a  penal  statute  is 
not  such  a  nullity  as  warrants  judgment  to  be  signed  for  want  of  a  plea;  and 
indeed  it  would  rather  seem  from  that  case  that  this  was  a  good  plea.  In 
Langley  o.  Haynes,  Mo.  302,  such  a  plea  was  held  good. 

A  plea  formed  on  the  authority  of  Beaver  v.  Mayor  of  Manchester,  26  L.  J.  Q. 
B.  311;  [8  El.  &  Bl.  44,]  would  perhaps,  in  most  cases,  avoid  any  doubt, 
and  give  the  defendant  the  full  benefit  of  plea,  not  guilty  by  statute ;  as  Erie 
J.  there  said,  "  Why  should  not  all  the  public  have  the  same  advantage 
given  them  by  the  common  law  procedure  act  as,  by  certain  acts  of  parlia- 
ment, is  already  given  to  particular  individuals  and  classes. 

It  appears  to  be  the  general  practice  now,  to  plead  not  guilty  by  statute  in  all 
cases  where  general  issue  by  statute  is  allowed  to  be  pleaded. 

The  general  issue  by  statute  lets  in  not  only  defences  given  by  the  statute,  but 
also  those  which  would  have  arisen  at  common  law;  Ross  v.  Clifton,  11  Ad. 
&  E.  631;  S.  C.  9  Dowl.  1033;  and  Langford  v.  Woods,  7  M.  &  G.  629;  and 
likewise  defences  resting  partly  on  the  statute  and  partly  at  common  law;  lb. ; 
and  Maund  c.  Monmouthshire  Canal  Co.  1  Cr.  &  M.  606  ;  and  it  extends. also 
to  new  assignments.  Mason  v.  Newland,  9  C.  &  P.  574.  Special  pleas,  tak- 
ing defences  whicli  by  the  statute  might  be  given  in  evidence  under  the 
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Obs.  above  plea,  will  not  be  allowed  along  with  it.  Legge  v.  Boyd,  1  M.  &  6. 
902  ;  S.  C.  9  Dowl.  59;  and  see  Williams  o.  Jones,  11  Ad.  &  E.  643;  .Eagle- 
ton  V.  Gutteridge,  11  M.  &  W.  465. 

Plea  of  the  Greneral  Issue  hy  Statute. 
By  statute,  (o)  —  That  he  is  not  guilty. 


IV.  ACCORD  .AND   SATISFACTION. 

Obs.  —  Accord  and  satisfaction  must  be  specially  pleaded.  R.  G.  T.  T.  1853,  r.  8. 
Accord  is  an  agreement  between  the  contending  parties  to  give  and  accept 
something  in  satisfaction  and  discharge  of  the  cause  of  action.  Bac.  Abr. 
tit.  Accord  and  Satisfaction.  There  cannot  be  a  good  accord  and  sat- 
isfaction of  the  whole  of  a  liquidated  debt  by  payment  by  the  debtor  of  a 
part,  unless  there  be  a  good  consideration  for  giving  up  the  remainder; 
Evans  V.  Powis,  1  Ex.  601,  606;  Cooper  o.  Parker,  14  C.  B.  118;  15  C.  B. 
822;  Fitch  u.  Sutton,  5  East,  230;  [Seymour  o.  Minturn,  17  John.  169; 
Geiser  .■.  Kershner,  4  Gill  &  J.  305;  Hardey  u.  Coe,  5  Gill,  189;  Brooks 
V.  White,  2  Met.  283  ;  Wheeler  v.  Wheeler,  11  Vt.  60  ;  Bailey  v.  Day,  26 
Maine,  88;  Lee  «.  Oppenheimer,  32  Maine,  254;  Eve  v.  Mosely,  2  Strobh. 
203;  Walen  v.  Kirby,  99  Mass.  1,  3  ;  Twitchell  v.  Shaw,  10  Cush.  48;  Tut- 
tle  !'.  Tuttle,  12  Met.  554;  Warren  u  Skinner,  20  Conn.  557;  Hays  v.  David- 
son, 70  N.  Car.  573;  Bryan  u.  Foy,  69  N.  Car.  45  ;  McKenzie  v.  Culbreath, 
66  N.  Car.  534;  Mitchell  v.  Sawyer,  71  N.  Car.  70;  Bhss  j;.  Swartz,  7 
Lansing,  186;  Miller  t'.  Holden,  18  Vt.  337;  Fellows  v.  Stevens,  24  Wend. 
291  ;  Vance  v.  Lukenbill,  9  B.  Mon.  249  ;  Ryan  v.  Ward,  48  N.  Y.  204  ;  Clif- 
ton V.  Litchfield,  106  Mass.  34;  1  Chitty  Contr.  (11th  Am.  ed.)  62,  63;]  but 
this  is  different  where  there  is  an  unliquidated  demand  oE  pecuniary  dam- 
ages. See  notes  to  Cumber  o.  Wane.  1  S.  L.  C;  [Wilkinson  u.  Byers,  1  Ad. 
&  E.  106;  Sibree  v.  Tripp,  15  M.  &  W.  23;  McUaniels  v.  Lapham,  21  Vt. 
223;  Donohue  o.  Woodbury,  6  Cush.  148,  150,  lol;  Palmerton  o.  Huxton,  4 
Denio,  166  ;  Hiern  v.  Carren,  11  Sni.  &  M.  361 ;  Stockton  v.  Frey,  4  Gill,  406.] 
An  agreement  may  be  accepted  in  satisfaction  of  an  existing  cause  of  action ; 
Flockton  V.  Hall,  14  Q.  B.  380;  16  Q.  B.  1039;  but  the  agreement  itself  must 
be  accepted  in  satisfaction  and  not  only  the  performance  of  it.  Evans  v. 
Powis,  1  Ex.  601;  [2  Chitty  Contr.  (11th  Am.  ed.)  1123,  1124,  and  notes; 
Babcock  v.  Hawkins,  23  Vt.  561;  Goodrich  v.  Stanley,  24  Conn.  613  ;  Bige- 
low  <i.  Baldwin,  1  Gray,  254;  Woodward  v.  Miles,  24  N.  H.  289;  Perkins 
ti.  Lockwood,  100  Mass.  249 ;  Billings  v.  Vanderbeck,  23  Barb.  546.]  Upon 
a  mere  simple  contract  a  negotiable  security  may  be  a  satisfaction  of  a 
claim  for  a  larger  amount.  Sibree  v.  Tripp,  15  M.  &  W.  23;  [Conkling  v. 
King,  10  Barb.  372;  Sanders  v.  Branch  Bank,  13  Ala.  353;  Brooks  v. 
White,  2  Met.  233;  Boyd  o.  Hitchcock,  20  John.  76  ;  Lee  v.  Oppenheimer, 
32  Maine,  3.)3;  Bliss  v.  Swartz,  7  Lansing,  186.]  So  also  the  payment  of 
a  smaller  sum  than  due,  and  abandoning  a  plea  of  infancy,  whether  true  or 

(o)  By  Eeg.  Gen.  T.  T.  1853,  r.  21,  "  in  plea  itself  so  pleaded  in  its  effects  and  eon- 

every  case  in  wliich  the  defendant  shall  plead  sequences  remains  altogether  unaltered  by 

the  general  issue,  intending  to  give  the  spe-  tliis  rule.     Bartholomew  v.  Carter,  8  M.  & 

ciul  matter  in  evidence  by  virtue  of  any  act  of  G.  125.     In  Edwards  v.  Hodges,  15  C.  B. 

parliament,  he  must  insert  in  the  margin  of  477,   the    court    allowed   the   defendant  to 

the   plea   the   words   'by  statute,'    together  amend  a  plea  of  not  guilty  by  statute  by 

with  the  year  ov  years  of  the  reign  in  which  inserting  in  the  margin  statutes  necessary  to 

the  act  or  acts   of  parliament   upon  which  justify  the  trespass  complained  of  after  ver- 

he  relies  for  that  purpose  were  passed,  and  diet  for  the  defendant,  and  a  rule  nisi  to  set 

also  the  chapter  and  sections  of  each  of  such  it  aside.     Upon  affidavit  that   the   plaintiff 

acts,  and  ^hiiil  specify  whether  such  acts  are  cannot  discover  the  statute,  the  court  will 

public  or  otherwise,  otherwise  such  plea  shall  order  the  defendant  to  point  it  out,  or  else 

be  taken  not  to  have  been  pleaded  by  virtue  that  the  words  "  by  statute  "  be  struck  out 

of  any  act  of  parliament ;  and  such  memo-  of  the   margin  of  the   i)lea.     Coy  v.  Lord 

raudum  shall   he  inserted  in  the  mar^rin  of  Forrester,  8  M.  &  W.  313  ;  S.  C.  9  Dowl. 

the  issue,  and  of  the  TJ'Si/in'Hs  record."    Tlie  770. 
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false.  Cooper  v.  Parker,  ubi supra:  [2  Chitty  Contr.  (11th  Am.  ed.)  1129.] 
Accord  and  satisfaction  by  a  stranger  on  behalf  of  the  defendant  and 
adopted  by  him  will  be  a  bar.  Belshaw  v.  Bush,  11  C.  B.  191.  See  Alex- 
ander w.  Strong,  9  M.  &  W.  733;  Jones  v.  Broadhurst,  9  C.  B.  193;  Ran- 
dall V.  Moon,  12  C.  B.  261;  [Lewis  v.  Jones,  4  B.  &  C.  506,  514 ;  Brooks  r. 
White,  2  Met.  283;  Boyd  v.  Hitchcock,  20  John.  76;  Kellogg  v.  Richards,  14 
Wend.  116;  Sanders  v.  Branch  Bank,  13  Ala.  353.]  So,  also,  accord  and  sat- 
isfaction to  one  of  several  creditors  is  good ;  Wallace  v.  Kelsall,  7  M.  &  W. 
264;  [Smith  v.  Lovell,  10  C.  B.  6,  23;  Homer  u.  Wood,  11  Gush.  62;  Clark 
v.  Dinsmore,  5  N.  H.  136  ;  Anderson  v.  Highland  Turnp.  Co.  16  John.  87;] 
and  from  one  of  several  debtors.     Nicholson  v.  Revill,  4  Ad.  &  E.  675. 

An  accord  with  satisfaction  generally  is  a  good  plea  in  all  actions  where  dam- 
ages only  are  to  be  recovered.  Bac.  'Abr.  Accord  and  Satisfaction,  B. ; 
Cooper  ii.  Parker,  ubi  supra  ;  Walters  v.  Smith,  2  B.  &  Ad.  889  ;  Wilkinson 
V.  Byers,  1  Ad.  &  E.  106. 

Accord,  without  performance  or  satisfaction,  is  no  answer  to  a  vested  right  of 
actipn ;  Crisp  v.  Griffiths,  2  Cr.,  M.  &  R.  649;  Allies  v.  Probyn,  2  Cj-.,  M.  & 
E.408;BayleyM.Homan,3Bing.N.C.  915;  Phillips  w.  Aflalo,  4  M.  &  G.  856; 
[2  Chitty  Contr.  (11th  Am.  ed.)  1122,  note  (??)  and  cases  cited  ;]  still  less  is 
an  agreement  ior  an  accord.  Smart  v.  Chell,  7  Dowl.  781.  In  Gilford  v. 
Whittaker,  6  Q.  B.  249,  a  plea  to  an  indebitatus  count,  which  stated  that 
plaintiff  was  to  pay  himself  out  of  some  of  defendant's  moneys  which  he  was 
to  receive,  and  that  through  his  own  default  he  received  nothing,  was  held 
bad  as  being  neither  an  accord  nor  a  satisfaction.  See  another  Instance,  Grif- 
fiths V.  Owen,  13  M.  &  W.  58. 

But  an  agreement  subsequent  to  and  inconsistent  with  the  agreement  declared 
on  is  a  good  defence,  if  made  before  breach  of  the  latter;  Rippingale  v.  Llovd, 
5  B.  &  Ad.  742 ;  Taylor  v.  Hillary,  1  Cr.,  M.  &  R.  741 ;  S.  C.  7  C.  &  P.  30; 
where  see- form  of  plea;  and  see,  also,  joo.rf,  title  "Rescinded  Contract;" 
provided  such  subsequent  agreement  be  made  on  a  new  consideration.  Col- 
lingburne  r.  Mantell,  5  M.  &  W.  289. 

Accord  and  satisfaction  after  covenant  broken  is  a  good  plea;  Blake's  case,  6  Co. 
44  ;  but  not  before  breach.     May  v.  Taylor,  6  M.  &  G.  262,  note  (a). 

As  to  pleading  accord  and  satisfaction  to  a  specialty  demand,  see  Preston  ». 
Christman,  3  Wils.  86 ;  Kaye  v.  Waghorn,  1  Taunt.  428  ;  Drake  v.  Mitchell, 
3  East,  251 ;  Scholey  v.  Mearns,  7  East,  147 ;  Worthington  v.  Wigley,  3  Bing. 
N.  C.  454.  &ee  post,  tit.  "  Payment."  To  a  specialty  claim  defendant  can- 
not plead  a  parol  agreement  by  which  the  deed  was  abandoned.  West  v. 
Blakeway,  2  M.  &  G.  729. 

See,  in  general,  [2  Chitty  Contr.  (11th  Am.  ed.)  1102,  1103,  1122  et  seq. ;'] 
Cumber  o.  Wane,  1  S.  L.  Ca.  288. 

1.  Plea  of  Accord  and  Satisfaction  after  breach.  (^) 

That  he  delivered  to  the  plaintiff,  and  the  plaintiff  accepted  {q)  and  received 
from  the  defendant  *  [here  mention  the  thing  given  in  satisfaction^  (r)  in  satis- 
faction t  and  discharge  of  the  plaintiff's  claim. 

[Iffl.  Form  of  Answer  of  Accord. 
And  the  defendant  comes  and  says  he  delivered  to  the  plaintiff  one  vyagou, 

(p)    If  the  accord  and  satisfaction  were  should  be  of  equal  value  "  (with  the   debt), 

after  writ,  the  plea  should  be  altered  accord-  "  for  the  party  receiving  it  is  always  taken 

ingly.     See  post,  "Payment  after  Action."  to  be  the  best  judge  of  that  in  mutters  of  un- 

[Corbett  v.  Swinburne,  8  Ad.  &  E.  573.]  certain  value.     Andrew  v.  Boughey,  Dyer, 

(q)  The  acceptance,  as  an  act  of  the  will,  72  a ;  "  per  Lord  Denman  C.  J.  in  Thomp- 

by   the    party    receiving,   must    be    clearly  son  w.  Percival,  5,B.  &  Ad.  932  ;  [Dousrlass 

proved,  the  jury  cannot  infer  it  from   the  v.  White,  3   Barb.  Ch.  621 ;  Watkinson   v. 

course  of  business  between  the  plaintiff  and  Inglesby,  5  John.  386 ;  Eaton  !i.  Lincoln,  13 

defendant.     Hardman   «.  Bellhouse,  9  M.  cS;  Mass.  424  ;  Dewey  J.  in  Brooks  u.  White,  2 

W.  596.  Met.  285,  286.] 

(r)  "  It  is  not  required  that  the  chattels 

VOL.  II.  19 
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which  the  plaintiff  received  in  fiill  satisfaction  of  the  note  mentioned  in  the 
plaintiff's  writ.] 

2.  That  a  Bond  has  been  taken  in  Satisfaction,  (s) 

As  in  last  form  to  the  asterisk.^  —  The  bond  of  the  defendant  in  the  penal 

sum  of  £ ,  conditioned  for  the  payment  by  the  defendant  to  the  plaintiff 

of  £ ,  and  interest  in  satisfaction  [^c.  as  in  last  form  from  the  f]. 

3.  Flea  to  a  Note,  Satisfaction  ly  Work,  Goods  sold,  and  Money  lent, 

under  an  Agreement  to  that  effect. 

That  after  the  said  note  became  due,  by  agreement  between  the  plaintiff  and 
the  defendant,  the  defendant  did  work,  and  provided  materials  for  the  same  for 
the  plaintiff;  and  sold  and  delivered  goods  and  chattels  to  the  plaintiff,  and  lent 
moneys  to  him  in  satisfaction  and  discharge  of  the  principal  and  interest  due  on 
the  said  note,  and  the  interest  to  become  due  until  the  same  should  be  paid  off 
and  satisfied ;  and  the  plaintiff  accepted  such  work  and  materials,  goods  and 
chattels,  and  moneys  lent,  in  such  satisfaction  and  discharge  as  aforesaid,  (t) 

4.  Plea  to  Money  paid  for  Defendant'' s  use,  that  he  became  liable 
thereto  as  Defendant^ s  Surety,  and  that  he  deposited  Croods  with  the 
Plaintiff  with  a  Power  of  Sale  to  cover  his  Liability,  and  that  Plain- 
tiff sold  the  same  in  Satisfaction  of  the  Demand,  (u) 

As  to  the  sum  of  £ ,  parcel,  &c.  the  defendant  says  that  the  plaintiff, 

before  this  suit,  became  surety  for  the  defendant,  at  his  request,  to  E.  F.  for 

£ ;  and  that  the  defendant  deposited  with  the  plaintiff  certain  goods  of  the 

value  of  £ ,  and  it  was  agreed  between  them,  that,  if  the  plaintiff  should 

pay  the  said  sum  of  £ for  the  defendant,  he  the  plaintiff  should  sell  such 

goods,  and  apply  the  proceeds  in  satisfaction  and  discharge  of  the  money  he 
should  have  so  paid  for  the  defendant ;  and  the  plaintiff  as  such  surety  paid 
the  same  for  the  defendant,  and  sold  the  said  goods  and  applied  the  proceeds 

(s)  Post,  "Deed."  This  defence  must  be  v.  Poyer,  1  C.  B.  782;  by  an  agreement  to 
specially  pleaded  where  the  bond  is  given  refer  certain  matters  to  arbitration  and  per- 
mer  the  original  debt  h%s  been  contracted,  forniance  of  the  agreement ;  Williams  v. 
See  Weston  v.  Foster,  2  Bing.  N.  C.  693.  London  Commercial  Exchange  Co.'  10  Ex. 
Aliter,  where  the  bond  is  given  at  the  time  569 ;  by  the  settlement  of  a  former  action 
such  debt  accrues ;  in  the  latter  instance,  for  the  same  cause  on  payment  of  the  debt 
the  specialty  security  excludes  the  implied  and  costs;  Power  v.  Butcher,  10  B.  &  C. 
promise,  and  the  general  issue  suffices.  lb. ;  329 ;  Boss  v.  Jaques,  8  M.  &  W.  135  ;  by 
Mathew  v.  Blackmore,  I  H.  &  N.  762.  As  paying  a  smaller  sum  and  withdrawing  a  de- 
to  merger  of  a  debt  in  a  higher  securitv,  see  fence  to  an  action  and  paying  costs  ;  Cooper 
3  M.  &  G.  213  ;  Yates  v.  Aston,  4  Q.  B".  182.  v.  Parker,  14  C.  B.  118  ;  15  C.  B.  822  ;  by 
When  promissory  note  not  merged  in  sub-  delivering  possession  of  a  house  and  a  pay- 
sequent  warrant  of  attorney,  Bell  v.  Banks,  ment  of  money  ;  Lavery  v.  Turley,  6  H.  & 
3  M.  &  G.  264.  See  the  pleadings  and  law  N.  239  ;  by  delivery  of  other  negotiable  in- 
where  a  bill  or  note  has  been  taken  in  sat-  struments,  in  an  action  on  a  bill  of  exchange ; 
is/action  of  the  debt.  Sard  v.  Rhodes,  1  M.  James  v.  Williams,  13  M.  &  W.  828 ;  by  ac- 
&  W.  153.  The  plaintiff  could  not  reply  ceptance  of  other  goods  in  place  of  those 
that  the  bond  or  bill  was  unpaid.  Post,  contracted  for;  Gabriel  ».  Dresser,  15  C.  B. 
"  Bill  taken."  622  ;  to  an  action  for  breach  of  condition  of 

(()   [Plea  of  accord  and  satisfaction  by  de-  bond ;  Field  v.  Robins,  8  Ad.  &  E.  90] 
livering  goods;  Hall  u.  Poyser,  13  M.  &  W.         («)  See  a  similar  plea,  Ross  v.  Moses,  1 

600  ;  by  a  set-off  of  mutual  debts  ;  Wallace  C.  B.  227.     See,  also,  a  form  by  delivering 

V.  Kelsall,  7   M.   &  W.  264  ;  Learmouth  v.  possession  of  a  house   and  paying  money, 

Grandine,  4  M.  &  W.  658 ;  by   delivering  Lavery  v.  Turley,  6  H.  &  N.  239. 
goods  to  a  third  party  for  the  plaintiff ;  Stead 
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thereof  received  by  him  upon  such  sale  in  satisfaction  and  discharge  of  the 
said  sum  of  £ ,  parcel,  &c. 

5.  Plea  of  a  Cruaranty  of  a  Third  Person,  given  in  Satisfaction  of  the 

Debt  sued  on. 

Pope  V.  Andrews,  9  C.  &  P.  564 ;  and  see  Alexander  v.  Strong,  9  M.  &  W. 
734 ;  2  Dowl.  N.  S.  256. 

6.  Plea  that  the  Defendant  was  indebted  to  Plaintiff  and  a  Third  Per- 
son, and  that  he  gave  them  jointly  a  Warrant  of  Attorney  for  their 
Debts  in  full  Satisfaction. 

That  whilst  the  defendant  was  indebted  to  the  plaintiff  as  alleged,  and  be- 
fore this  suit,  the  defendant  was  also  indebted  to  one  T.  W.,  and  the  defendant 
then,  at  the  request  of  the  plaintiff  and  the  said  T.  W.,  signed,  sealed,  and 
as  his  act  and  deed  delivered  to  them,  a  warrant  of  attorney  to  confess  judg- 
ment, bearing  date  on  [4'c-]>  directed  to  certain  persons  therein  named,  as  and 
then  being  attorneys  of  her  majesty's  court  of  queen's  bench  at  Westminster 
respectively,  or  to  any  other  attorney  of  the  same  court,  and  thereby  empow- 
ered them  [^rc.  set  out  the  warrant  of  attorney  and  the  defeasance^,  and  the 
defendant  then,  at  the  request  of  the  plaintiff  and  T.  W.,  delivered  to  them, 
and  they  then  accepted  and  received  of  and  from  the  defendant,  the  said  war- 
rant of  attorney  in  full  satisfaction  and  discharge  of  the  moneys  then  owing 
to  them,  and  of  all  causes  of  action  in  respect  thereof. 

7.  Plea  of  Satisfaction  to  one  of  three  Plaintiffs, 
"WaUace  v.  Kelsall,  7  M.  &  W.  264.  {x) 

8.  Plea  that  Plaintiff  and  U.  F.  were  indebted  to  Defendant,  and 
Agreement  that  such  Debt  should  be  set  off  against  the  Debt  sued  for. 
Defendant  paying  the  Difference. 

That  after  the  plaintiff's  claim  became  due,  and  before  this  suit,  one  E.  F. 
and  the  plaintiff  were  indebted  to  the  defendant  in  £ — ~,  and  it  was  agreed 
by  and  between  the  defendant,  E.  F.,  and  'the  plaintiff,  that  the  defendant 
should  abandon  all  claim  against  the  plaintiff  and  E.  F.  for  the  said  debt  so 
due  as  aforesaid,  and  that  the  same  should  be  set  off  against  an  equal  amount 
of  the  debt  due  from  the  defendant  to  the  plaintiff  in  the  declaration  men- 
tioned, and  that  the  defendant  should  pay  to  the  plaintiff  the  difference,  and 
that  the  causes  of  action  in  the  declaration  mentioned  should  thereupon  be  sat- 
isfied and  discharged  ;  and  the  defendant  in  pursuance  of  the  said  agreement 
abandoned  all  claim  for  the  said  debt  against  the  said  plaintiff  and  the  said  E. 
F.  or  either  of  them  ;  and  the  said  respective  debts  were  set  off  against  each 
other  as  aforesaid,  and  the  defendant  paid  to  the  plaintiff,  and  the  plaintiff  re- 
ceived from  him  the  said  difference  upon  the  terms  aforesaid  ;  and  all  claims 
and  causes  of  action  in  the  declaration  mentioned  were  thereupon  satisfied  and 
discharged. 

(x)  It  was  held  in  that  case  that  authority  from  the  other  plaintiffs  to  make  the  settle- 
ment need  not  be  averred  or  proved. 


292  PLEAS  IN  CONTRACT.      ACCORD  AND  SATISFACTION. 

9.  That  Plaintiff  was  indebted  to  one  T.  J.,  and  Agreement  that  Be-' 
fendant  should  pay  T.  J.  the  Debt  sued  for,  Plaintiffs  Debt  to  T.  J. 

and  Defendant'' s  Debt  to  Plaintiff  being  respectively  extinguished.  («/) 

That  the  plaintiff,  after  the  cause  of  action  herein  pleaded  to'  had  accrued, 
and  before  this  suit,  was  indebted  to  T.  J.,  and  T.  J.  was  indebted  to  the  plain- 
tiff, and  thereupon  it  was  agreed  by  and  between  the  plaintiff,  the  defendant, 
and  the  said  T.  J.,  that  an  account  should  be  stated  by  and  between  the  said 
T.  J.  and  the  plaintiff,  and  that  the  plaintiff  should  be  accredited  in  such  account 
with  the  sum  due  from  the  defendant  to  the  plaintiff  herein  pleaded  to,  and 
should  be  allowed  the  same  in  such  account  as  though  the  same  were  a  debt 
due  from  the  said  T.  J.  to  the  plaintiff;  and  that  the  said  T.  J.  should  accept 
the  defendant  instead  of  the  plaintiff  as  his  debtor,  and  that  all  claims  and 
causes  of  action  of  the  plaintiff  against  the  defendant  in  respect  thereof  should 
be  thereby  discharged  and  satisfied ;  and  that  as  to  such  sum  so  to  be  allowed 
in  such  accounts,  all  claims  and  causes  of  action  of  the  said  T.  J.  against  the 
plaintiff  in  respect  thereof  should  be  thereby  discharged  and  satisfied ;  and  in 
pursuance  of  such  agreement  an  account  was  had  and  stated  by  and  between 
the  said  T.  J.  and  the  plaintiff  as  aforesaid,  and  the  plaintiff  was  accredited  in 
such  account  as  aforesaid,  and  the  plaintiff  was  allowed  by  the  said  T.  J.  the 
amount  of  the  sum  due  from  the  defendant  to  the  plaintiff  as  aforesaid,  as 
though  the  same  had  been  a  debt  due  and  owing  from  the  said  T.  J.  to  the 
plaintiff,  and  the  said  account  was  then  finally  stated  and  settled  in  pursuance 
of  the  said  agreement,  and  the  said  T.  J.  then  accepted  the  defendant  as  his 
debtor  on  the  terms  aforesaid,  and  the  plaintiff  then  accepted  such  premises  in 
full  satisfaction  and  discharge  of  the  causes  of  action  herein  pleaded  to.  {z) 

10.  Plea  that  Defendant  was  indebted  to  one  F.  F.,  and  Agreement 
that  Plaintiff  should  accept  F.  F.  as  his  Debtor,  in  lieu  of  Defend- 
ant. (oC) 

That  after  the  plaintiff's  claim  became  due,  and  before  this  suit,  one  F.  F. 
was  indebted  to  the  defendant  in  £ ;  and  it  was  then  agreed  by  and  be- 
tween the  plaintiff,  the  defendant,,  and  F.  F.,  that  the  defendant  should  relin- 

(y)  In  Cochrane  o.  Green,  9  C.  B.  N.  S.  ascertained  debt  due  from  A.  to  B.,  and  a 

448,  a  similar   plea  was   held   bad  for  not  debt  of  the  same   or   a   larger   amount  due 

showing  that  the   plaintiff   agreed   to   dis-  from  C.  to  A.,  and  it  is  agreed  between  them 

charge  the  defendant.  that  C.  shall  be  B.'s  debtor  instead  of  A.; 

(z)  Where  a  plea  averred  a  set-off  on  ac-  B.  may  maintain  an  action  against  C.  Fair- 
count  of  a  debt  due  from  plaintiff  to  defend-  lie  v.  Denton,  8  B.  &  C.  395.  See  per  Bnl- 
ant,  and  then  alleged  that  an  account  and  ler  J.  Tatlock  v.  Harris,  3  T.  R.  180.  See 
settlement  of  that  debt  and  of  the  debts  in  Crowfoot  v.  Gurney,  9  Bing.  372  ;  and  Liv- 
the  declaration  was  accepted  by  plaintiff  in  ersidge  v.  Broadbelt,  4  H.  &  N.  603.  But 
accord  and  satisfaction,  it  was  held  sufficient  the  debt  must  be  extinguished  so  as  to 
in  the  replication  to  allege  merely  that  plain-  amount  to  a  satisfaction  of  it.  Cuxon  v. 
tiff  was  not  indebted  in  manner  and  form,  Chadley,  3  B.  &  C.  591.  The  acceptance  by 
&c.  Learmouth  u.  Gvandine,  4  M.  &  W.  a  creditor  of  the  separate  liability  of  one  of 
658.  several  persons  jointly  liable  is  a  sufficient 

(a)  Seethe  cases,  [2  Chitty  Contr.  (11th  consideration  for  the  discharge  of  the  others 

Am.   ed.)   912-914,   1371-1381,   and  notes;  from  their  joint  liability,  and  maybe  pleaded 

Griswold  v.  Griswold,  7  Lansing,  72;  Helms  in  accord  and  satisfaction.     Lyth  v.  Ault,  7 

V.  Kearns,  40  Ind.  124.]     Although  the  gen-  Ex,  669  ;  21   L.  J.  Ex.  217,  where  see  form, 

eral  rule  of  law  is  that  a  debt  cannot  be  See  Cochrane  v.  Green,  9  C.  B.  N.  S.  448 ; 

assigned,  yet  where  there  is  a  defined  and  Pott  v.  Lomas,  6  H.  &  N.  529. 
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quish  his  said  claim  against  F.  F.  for  the  said  £ ,  and  that  F.  F.  should 

pay  the  same  to  the  plaintiff  instead  of  the  defendant,  and  that  the  plaintiff 
should  accept  F.  F.  as  his  debtor  in  lieu  of  the  defendant,  and  in  satisfactioh 
and  discharge  of  the  claim  in  the  declaration  mentioned ;  and  the  defendant 
then  relinquished  his  claim  against  F.  F.,  and  the  plaintiff  accepted  F.  F.  as 
his  debtor,  and  F.  F.  then  agreed  to  become  and  became  debtor  to  the  plain- 
tiff according  to  the  said  agreement. 

11.  Plea  that  the  Contract  was  made  with  an  Agent  of  the  Plaintiff 
against  whom  Defendant  had  a  Set-off,  and  that  Defendant  credited 
the  Agent  with  the  Amount  of  the  Cause  of  Action,  which  Plaintiff 
accepted  in  Satisfaction, 

Stewart  v.  Aberdein,  4  M.  &  "W.  211. 

[12.  Plea  of  Accord  and  Satisfaction  ly  giving  a  Bill  of  Exchange. 

That  he  satisfied  and  discharged  the  plaintiff's  claim  by  indorsing  and  deliv- 
ering to  the  plaintiff  a  bill  of  exchange,  dated  the  day  of ,  a.  d. 

,  drawn  by  the  defendant  on  [and  accepted  by]  J.  K.,  whereby  the  de- 
fendant required  the  said  J.  K.  to  pay  to  the  defendant  or  order  $ , 

months  after  date,  which  said  bill  the  defendant  so  indorsed  and  delivered  to 
the  plaintiff,  and  the  plaintiff  accepted  and  received  in  satisfaction  and  dis- 
charge of  the  plaintiff's  claim. 

13.  Plea  of  Accord  and  Satisfaction  hy  Indorsing  to  the  Plaintiff  a 

Promissory  Note. 

That  he  satisfied  and  discharged  the  plaintiff's  claim  by  indorsing  and  deliv- 
ering to  the  plaintiff  a  promissory  note,  dated  the day  of ,  a.  d. , 

made  by  J.  K.,  whereby  the  said  J.  K.  promised  to  pay  to  the  defendant  or 
order  $ ,  months  after  date,  which  said  note  the  defendant  so  in- 
dorsed and  delivered  to  the  plaintiff,  and  the  plaintiff  accepted  and  received  in 
satisfaction  and  discharge  of  the  plaintiff's  claim. 

14.  Plea  of  Accord  and  Satisfaction  hy  Payment  of  a  Smaller  Sum  by 

a  Third  Party. 

That  the  plaintiff's  claim  was  satisfied  and  discharged  by  J.  K.  paying  to 
the  plaintiff  at  the  defendant's  request,  out  of  the  proper  moneys  of  the  said 
J.  K.,  a  sum  of  money  which,  by  agreement  between  him  and  the  plaintiff  and 
the  defendant,  the  said  J.  K.  so  paid,  and  the  plaintiff  accepted  and  received 
in  satisfaction  of  the  plaintiff'^  claim.] 

REPLICATION.  (J) 

(i)  By  taking  issue  on  the  plea,  the  accord  and  satisfaction  are  denied.  See  Bain- 
bridge  V.  Lax,  9  Q.  B.  819. 
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ACCOUNT. 

Ob8.  —  The  defendant  may  plead  inbaor  that  he  never  was  bailiff  or  receiver;  that 
he  has  fully  accounted;  Baxter  v.  Hozier,  5  Bing.  N.  C.  288;  or  anything  that 
shows  he  never  was  accountable.  Rickets  v.  Loftus,  14  Q.  B.  482 ;  Gorely 
V.  Gorely,  1  H.  &  N.  144;  [Wheeler  v.  Home,  Willes,  208;  Beer  v.  Beer,  12 
C.  B.  60.]  But  he  cannot  pay  money  into  court.  Bull.  N.  P.  128.  The  C. 
L.  P.  Act,  1852,  s.  70,  applies  only  where  the  money  is  paid  in  in  satisfaction 
of  the  cause  of  action.  Bishop  of  London  v.  M'Niel,  9  Ex.  490.  Actions  of 
account  must  be  commenced  and  sued  within  six  years.  19  &  20  Vict.  c.  97, 
s.  9;  forms,  Beer  v.  Beer,  12  C.  B.  60  ;  Baxter  v.  Hozier,  5  Bing.  N.  C.  288; 
see  ante,  38. 


ACCOUNT   STATED. 

Never  indebted,  to  a  count  upon  an  account  stated,  denies  that  the  parties 
came  to  an  account,  and  that  the  defendant  was  indebted  to  the  plaintiflF 
thereon;  Jacobs  v.  Fisher,  1  C.  B.  178;  see  Wilson  v.  Wilson,  14  C.  B.  616; 
ante,  283 ;  the  defendant  may  therefore  prove  on  this  plea,  that  he  was  not 
in  reality  indebted,  because  there  were  errors  in  the  account;  Thomas  v. 
Hawkes,  8  M.  &  W.  140 ;  or  because  the  items  were  such  that  he  was  not 
primarily,  but  only  collaterally,  liable ;  Gould  v.  Coombs,  1  C.  B.  543;  or 
that  the  cause  of  action  arose  out  of  unadjusted  partnership  transactions; 
Worrall  v.  Gravson,  1  M.  &  W.  166;  or  that  there  never  was  any  considera- 
tion ;  Clarke  «.'  Webb,  1  Cr.,  M.  &  K.  29  ;  French  v.  French,  2  M.  &  G.  644; 
but  not  fraud  or  illegality  of  consideration,  nor  that  a  subsequent  account  was 
in  his  favor.  Fidget  v.  Penny,  1  Cr.,  M.  &  R.  108.  In  that  case  an  account 
was  stated  between  the  parties,  and  the  balance  was  in  favor  of  the  plaintiff, 
and  subsequently  another  account  was  stated,  and  the  balance  was  in  favor 
of  the  defendant.  The  plaintiff  afterwards  sued  upon  the  first  account 
stated,  and  the  defendant  pleaded  non  assumpsit.  It  was  held  that  under 
this  plea  he  could  not  avail  himself  of  the  defence  on  the  second  account 
stated.  Either  payment  or  set-off  would  be  the  proper  defence  under  such 
circumstances.  See  Sinclair  v.  Baggaley,  4  M.  &  W.  314.  On  the  same 
principle,  the  defendant  cannot,  under  the  general  issue,  give  in  evidence  an 
admission  by  the  plaintiff  before  action  brought  that  the  balance  of  accounts 
was  in  favor  of  the  defendant.     Evans  v.  Downes,  2  Jur.  1066,  C.  P.  1838. 

Where  the  particulars  are  not  framed  so  as  to  show  that  the  plaintiff  proceeds 
on  an  independent  cause  of  action  in  the  account  stated,  ante,  35,  note  {I), 
it  is  usual  to  plead  the  special  matter  of  defence  only  to  the  count  on  the 
original  debt,  and  to  plead  merely  never  indebted  to  the  count  on  the  ac- 
count stated ;  and  it  seems  that  this  is  sufficient ;  for  the  plaintiff  can  in  such 
case  prove  no  second  or  additional  debt  on  the  latter  count,  and  the  defendant 
has  answered  the  one  debt  proved.  See  Eicke  v.  Nokes,  1  M.  &  R.  359 ;  4 
M.  &  Sc.  585.  Where,  however,  there  has  been  really  an  account  stated  be- 
tween the  plaintiff  and  the  defendant,  (as  to  which  see  ante,  32,  Obs.  8,)  and 
the  particulars  are  so  framed  as  to  enable  the  plaintiff  to  recover  on  it  inde- 
pendently of  the  other  claims,  as  to  which  see  ante,  35,  note  (I),  it  would  be 
safer  to  plead  any  special  defence  which  may  exist  to  the  items  forming  the 
consideration  for  the  account  stated  specially  to  that  count.  See  Arthur  v. 
Dartch,  9  Jur.  118,  Ex. ;  Mee  v.  Tomlinson,  4  Ad.  &  E.  262  ;  Rawlinson  v. 
Shand,  5  M.  &  W.  468;  Foot  v.  Baker,  5  M.  &  G.  335,  note  (6) ;  Rayner  v. 
Wright,  3  Q.  B.  922. 

See  form  of  plea  that  an  account  *as  stated  of  and  concerning  a  specialty  debt 
not  then  due ;  Hopkins  v.  Logan,  7  Dowl.  361 ;  but  qu.  whether  such  a  plea 
does  not  amount  to  never  indebted  ?  And  see  Lord  Falmouth  o.  Thomas,  1 
Cr.  &  M.  89. 

See  ante,  33,  Obs.  8. 
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ACTION   PENDING.     See  ante,  273. 


ADMINISTRATORS.    See  "  Executors,"  post. 


ADULTERY.     See  "  Sale  of  Goods,"  post. 


AGENT. 


Obs.  —  See  "Attorneys,"  "  Sale  of  Goods,"  "  Work,"  &c.  In  all  actions  on  sim- 
ple contract,  non  assumpsit,  or  a  plea  traversing  the  contract  or  agreement 
alleged,  shall  operate  only  as  a  denial  in  fact  of  the  express  contract,  promise, 
or  agreement  alleged,  or  of  the  matters  of  fact  from  which  the  contract, 
promise,  or  agreement  alleged  may  be  implied  by  law ;  e.  g.  in  actions 
against  agents  for  not  accounting,  such  pleas  will  operate  as  a  denial  of 
any  express  or  implied  contract  to  the  effect  alleged  in  the  declaration,  but 
not  of  the  breach.  Reg.  Gen.  T.  T.  1853,  r.  6.  In  an  action  against  an 
agent  for  not  accounting,  the  general  issue  would  deny  that  the  defendant 
ever  was  such  an  agent  as  alleged,  also  the  retainer  and  the  promise,  but 
would  admit  the  request  to  account,  and  the  neglect  to  do  so;  so  in  an  action 
for  not  using  due  care  in  selling,  it  would  deny  the  receipt  of  the  goods  for 
the  purpose  alleged,  the  retainer,  and  the  promise,  but  not  the  sale,  or  the 
want  of  due  care  in  selling.  In  an  action  by  an  agent  on  the  indebitatus 
counts,  never  indebted  denies  the  retainer,  contract,  the  work  done,  money 
expended,  &e.  and  the  reasonableness  of  the  charges,  and  that  the  work  was 
done  so  as  to  be  of  any  use.  Cousins  v.  Paddon,  2  Cr.,  M.  &  R.  547;  Bracey 
V.  Carter,  12  Ad.  &  E.  373.  See  ante,  282.  To  declaration  against  factor  for 
selling  without  orders ;  plea  that  sale  was  made  after  notice  to  reimburse 
defendant  for  advances,  no  defence.  Smart  v.  Sanders,  3  C.  B.  380,  403  ;  5 
C.  B.  895.  [But  the  cases  do  not  agree  upon  this.  See  Parker  v.  Brancher, 
22  Pick.  40;  Frothingham  v.  Everton,  12  N.  H.  239;  Porter  v.  Patterson,  15 
Penn.  St.  229;  Marfield  v.  Goodhue,  3  Comst.  62;  Blot  v.  Boiceau,  3  Comst. 
87;  Weed  v.  Adams,  37  Conn.  350;  Field  v.  Farrington,  10  Wallace,  141. 
A  factor  who  makes  advances  on  goods  consigned  to  him,  may  maintain  an 
action,  before  the  goods  are  sold,  to  recover  the  money  advanced,  unless 
there  is  an  agreement  to  the  contrary.  Upham  v.  Lafavour,  11  Met.  174.] 
Broker  is  liable  for  loss  caused  by  fraud  of  undisclosed  principal.  Royal 
Exchange  Assurance  Corporation  v.  Moore,  11  W.  R.  592.  [Secret  limita- 
tion of  authority.     See  Baines  v.  Ewing,  L.  R.  1  Ex.  320.] 

See  the  forms  of  declaration,  ante,  38.     The  following  forms  may  suffice  on 
this  head.     See  other  pleas,  post,  "  Master  .and  Servant."  (c) 

1.  Pleas  (to  Form  2,  ante,  39). —  Is*.  TJiat  Defendant  did  not  sell 
the  Groods. 
2d.  That  he  was  not  required  to  account. 
3d.  That  he  rendered  an  Account  of  the  Sale. 

•  That  he  did  not  sell  the  goods  in  the  declaration  mentioned,  as  alleged. 

(c)  Where  a  defendant  on  the  face  of  a  6  H.  &  N.  768 ;  1  H.  &  C.  202 ;  where  see 

written  agreement  has  contracted  as  prin-  the  form  of  plea.     [Promoters  of  non-exist- 

cipal,  he  may,  by  an  equitable  plea  to  an  ing  company  are  personally  liable.    Kelner 

action  against  him,  show  that  he  signed  as  w.  Baxter,  L.  K.  2  C.  P.  174  ;  Scott  v.  Ebury, 

agent  for  a  third  party,  and  that  the  plain-  L.  R.  2  C.  P.  255 ;  Eiley  v.  Pakington,  L. 

tifF  verbally  agreed  that  he  should  not  be  K.  2  C.  P.  536.] 
responsible  as  a  principal.    Wake  v.  Harrop, 
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That  the  plaintiif  did  not  request  the  defendant  to  render  to  the  plaintiff  an 
account  of  the  sale  or  of  the  moneys  arising  therefrom,  or  to  deliver  up  to  the 
plaintiff  such  of  the  goods  as  remained  unsold,  as  alleged. 

That  after  the  sale  of  the  said  goods  in  that  count  mentioned,  and  before 
this  suit,  he,  upon  request,  rendered  to  the  plaintiff  a  true  and  just  account  of 
the  sale  of  the  goods,  and  of  the  moneys  arising  therefrom,  and  delivered  to 
the  plaintiff  such  of  the  goods  as  remained  unsold  \of  course  the  traverse  wiU 
depend  on  the  form  of  the  allegation  denied']. 

2.  Pleas  (to  Form  3,  ante,  40)  that  Defendant  used  due  Care  in 

selling. 

That  he  did  use  due  care  and  diligence  in  endeavoring  to  sell  and  selling 
the  said  [sugar]  for  the  plaintiff. 

3.  Fleas  (to  Form  4,  atite,  40).  —  1st.   That  Plaintiff  did  not  order 

Defendant  to  sell  at  the  Price  mentioned. 
2d.  That  Defendant  could  not  obtain  the  Price. 
Sd.   That  Defendant  sold  Part  at  such  Price. 
4th.   That  Defendant  used  due  Care  in  trying  to  obtain  the  Price, 
bth.   That  Plaintiff  consented  to  delay  the  Sale,  and  then  allowed 

Defendant  to  sell  for  the  Best  Price. 

That  the  plaintiff  did  not  order  or  direct  the  defendant  as  .alleged. 

That  he  could  not,  by  using  due  care  and  diligence,  have  obtained  for  the 
said  sugar  a  higher  price  than  the  same  was  sold  at. 

So  far  as  the  same  relates  to  part,  to  wit,  forty-five  hogsheads  of  the  sugar 
therein  mentioned,  and  the  causes  of  action  in  respect  thereof,  the  defendant 
says  that  he  did,  within  a  reasonable  time  after  he  was  so  ordered  and  directed, 
sell  and  dispose  thereof  at  the  price  at  which  he  was  so  ordered  and  directed 
to  sell,  in  obedience  to  such  order  and  direction. 

That  he  did  use  due  care  and  diligence  in  obeying  the  said  order  and  direc- 
tion. 

That  after  he  was  so  ordered  and  directed  as  in  that  count  mentioned,  and 
before  he  was  able,  using  due  care  and  diligence  in  that  behalf,  to  obey  such 
order  and  direction,  he,  with  the  assent  and  by  the  authority  of  the  plaintiff, 
abstained  from  selling  the  same  sugar,  and  then,  and  before  this  suit,  with  the 
assent  and  by  the  authority  and  command  of  the  plaintiff,  sold  and  disposed 
thereof  at  the  best  price  which  he,  using  due  care  and  diligence  in  that  behalf, 
could  then  obtain  for  the  same. 

4.  Plea  to  a  Count  for  Money  had,  ^c.  that  the  Defendant  received  it 

as  Plaintiff's  Agent,  and  that  it  was  stolen  from  him. 

That  the  said  money  was  received  by  him  the  defendant  as  the  agent  and 
servant  of  the  plaintiff,  and  for  his  use  and  by  his  permission  to  be  kept  by 
the  defendant  as  such  agent  and  servant  in  his  possession  and  custody  for  the 
plaintiff,  until  the  defendant  could  pay  over  the  same  to  the  plaintiff;  and  the 
defendant  further  saith,  that  after  he  had  so  received  the  said  money  as  afore- 
said, and  before  the  same  or  any  part  thereof  was  demanded  of  him  by  the 
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plaintiff,  and  whilst  the  sum  was  so  in  his  the  defendant's  possession  and  cus- 
tody as  aforesaid,  and  before  the  defendant  could  or  might  pay  over  the  same 
to  the  plaintiff,  and  before  any  default  in  that  behalf  on  the  part  of  the  de- 
fendant, and  before  this  suit,  the  said  money  was  unlawfully  and  feloniously 
taken,  stolen,  and  carried  away,  by  persons  to  him  unknown,  from  the  defend- 
ant as  such  agent  and  -servant  as  aforesaid,  without  his  default,  and  although 
he  then  took  due  and  reasonable  and  proper  care  of  the  same. 


ALIEN. 


Obs.  —  The  position  of  aliens  in  this  country  is  very  much  improved  by  7  &  8  Vict, 
c.  66.  By  s.  4,  alien  friends  may  hold  every  species  of  personal  property  ex- 
cept chattels  real,  "  with  the  same  rights,  remedies,  exemptions,  privileges, 
and  capacities,  as  if  he  were  a  natural- born  subject  of  the  United  Kingdom." 
They  can  become  naturalized,  so  as  to  "  enjoy  all  the  rights  and  capacities 
which  a  natural-born  subject  of  the  United  Kingdom  can  enjoy  and  trans- 
mit," with  certain  exceptions.     S.  6. 

An  alien  friend  may  enter  into  contracts,  and  maintain  actions  thereon.  Bac. 
Abr.  Ahen,  D. ;  Co.  Litt.  1296.  But  an  action  will  not  lie  either  by  or  in 
favor  of  an  alien  enemy;  Brandon  v.  Nesbitt,  6  T.  R.  23;  and  no  contract 
made  with  an  alien  enemy  in  time  of  war  can  be  enforced  in  a,  British  court 
of  judicature,  although  the  plaintiff  do  not  sue  until  the  return  of  peace,  and 
although  the  plaintiff  be  a  British-born  subject  resident  in  the  enemy's  coun- 
try; Willison  V.  Patteson,  7  Taunt.  439;  and  an  alien,  carrying  on  trade  in 
an  enemy's  country,  though  resident  there  also  in  the  character  of  consul  of 
a  neutral  state,  is  considered  as  an  alien  enemy,  and  as  such  is  disabled 
from  suing.  Albretcht  v.  Sussman,  2  V.  &  B.  323.  So  a  British  subject  vol- 
untarily domiciled  in  an  enemy's  country  cannot  sue  in  British  courts; 
M'Connell  v.  Hector,  3  B.  &  P.  113  ;  even  though  he  be  naturalized  in  a 
neutral  state;  O'Mealey  v.  Wilson,  1  Camp.  482  ;  but  this  does  not  appear 
to  be  so  unless  it  be  shown  that  he  adheres  to  the  enemy.  Roberts  v.  Hardy, 
3  M.  &  S.  633.  A  natural-born  subject,  domiciled  in  a  friendly  foreign 
country,  may  trade  with  an  enemy's  country.  Bell  v.  Reid,  1  M.  &  S.  726; 
Houriet  v.  Morris,  3  Camp.  303. 

Where  the  contract  is  made  with  an  alien  enemy,  it  is  thereby  illegal,  and  the 
plea  should  be  pleaded  in  bar ;  but  i£  the'  cause  of  action  has  accrued  before 
the  plaintiff  became  an  alien  enemy,  the  right  of  action  being  only  suspended, 
the  plea  should  be  in  abatemeni.  Flindt  v.  Waters,  15  East,  260.  See  Har- 
man  i'.  Kingston,  3  Camp.  153. 

If  the  defendant  is  under  terms  to  plead,  a  plea  of  alien  enemy  will  not  be  al- 
lowed.    Shepeler  v.  Durant,  14  C.  B.  582. 

The  wife  of  an  alien  enemy  cannot  maintain  an  action  in  her  own  name  on  a 
contract  made  either  before  or  during  coverture.  De  Wahl  n.  Braune,  1  H. 
&N.  178. 

If  real  estates  are  devised  to  British-born  subjects  upon  trust  for  the  benefit  of 
aliens,  the  trust  will  in  equity  be  executed  for  the  benefit  of  the  crown.  Bar- 
row V.  Wadkin,  24  Beav.  327. 

Plea  in  Abatement,  that  the  Plaintiff  is  an  Alien  Enemy,  (d') 

Commencement  as  ante,  16.]     That  the  plaintiff  is  an  alien  enemy,  born  in 

the  kingdom  of ,  of  alien  parents,  and  was  not  nor  is  a  subject  of  our  lady 

the  queen  by  naturalization,  denization,  or  otherwise,  and  is  residing  in  this 
kingdom  without  the  license,  safe  conduct,  or  permission  of  our  said  lady  the 
queen.     ^Conclude  as  ante,  17.] 

id)  See  form,  Alcenius  v.  Nygren,  4  EI.  should  be   pleaded  to  the  further  mainte- 

&B1.  217;  and  see  Casseres  t).  Bell,  8  T.  R.  nance  of  the  action.    See  Alcenius  k.  Nygren, 

166.  If  the  plaintiff  became  an  enemy  after  ubi  supra;  Le  Bret  v.  Papillon,  4  East,  502. 
the  commencement  of  the  suit,   the    plea 
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ALTERATION   OF  A  WRITTEN  CONTRACT. 

Obs.  —  Wliere  the  action  is  founded  on  ^  written  document,  which  is  set  out  in  the 
declaration,  the  general  issue,  or  any  plea  denying  the  making  of  the  docu- 
ment in  question,  will  let  in  the  defence  that  it  has  heen  rendered  unavailing 
by  any  alteration  which  Avoids  it  under  the  stamp  laws.  Mason  r.  Bradley, 
11  M.  &  W.  590.  So  it  may  be  shown  under  such  a  plea  that  the  instrument 
has  been  rendered  void  at  common  law  (without  reference  to  the  stamp  acts) 
by  any  alteration  which  causes  a  variance  between  the  instrument  produced 
in  evidence  and  that  described  in  the  declaration,  for  such  a  plea  says  in 
effect  that  the  defendant  did  not  execute  the  document  declared  on ;  Cook  v. 
Coxwell,  2  Cr.,  M.  &  R.  291 ;  but  if  the  plaintiff  declare  upon  the  document 
in  its  unaltered  form  (or  even  in  its  altered  form,  provided  the  alteration 
were  not  such  as  to  avoid  it  under  the  stamp  laws;  Parry  v.  Nicholson,  13 
M.  &  W.  778;  and  the  defendant  wishes  to  contend  that  the  alteration, 
whether  previous  or  subsequent  to  execution,  vitiated  it  at  common  law,  then 
he  must  plead  the  alteration  specially.  Hemming  v.  Trenery,  7  Ad.  &  B. 
114;  Davidson  «.  Cooper,  13  M.  &  W.  342;  Croockewit  «.  Fletcher,  1  H.  & 
N.  893.  See  form,  post,  "  Bills." 
The  alteration  of  a  written  contract  in  a  material  or  immaterial  part  by  either 
of  the  parties  to  it  without  the  consent  of  the  others;  Pigot's  case,  1 1  Rep.  27; 
Shepherd's  Touchstone,  69 ;  or  by  a  stranger  in  a  material  part,  lb.,  renders 
it  void.  Davidson  v.  Cooper,  11  M.  &  W.  778;  13  lb.  343;  Master  v.  Miller, 
4  T.  R.  320;  5  lb.  367;  1  S.  L.  C.  776.  As  to  what  alterations  by  strangers 
vitiate  the  writing,  see  Waugh  v.  Bussell,  5  Taunt.  707;  Prew  v.  Burton,  1 
Cr.  &  M.  533.  As  to  the  alteration  of  a  charter-party,  Croockewit  v. 
Fletcher,  1  H.  &  N.  893.  As  to  alteration  of  bills  of  exchange,  see  post, 
"Bills,"  Obs.  [It  has  recently  been  held  in  the  court  of  queen's  bench, 
that  a  promissory  note  which  did  not  express  any  time  for  payment,  but  to 
which,  while  it  was  in  the  possession  of  the  payee,  he  had  added,  without  the 
assent  of  the  maker,  the  words  "on  demand,"  was  not  thereby  vitiated;  in- 
asmuch as  the  alteration  only  expressed  the  legal  effect  of  the  note  as  orig- 
inally framed,  and  was  therefore  immaterial.  Aldous  v.  Cornwell,  L.  R.  3 
Q.  B.  573.  This  decision  is  in  harmony  with  the  general  current  of  author- 
ity. Falmouth  r.  Roberts,  9  M.  &  W.  469;  Nichols  v.  Johnson,  10  Conn. 
192;  Hunt  «.  Adams,  6  Mass.  519;  Smith  v.  Crooker,  5  Mass.  538;  Hatch 
V.  Hatch,  9  Mass.  307;  Granite  Railway  Co.  u.  Bacon,  15  Pick.  239;  Lang- 
don  V.  Paul,  20  Vt.  217;  Adams  !■.  Prye,  3  Met.  103;  Pequawket  Bridge  v. 
Mather,  8  N.  H.  139;  Blair  v.  Bank  of  Tennessee,  11  Humph.  84  ;  Thornton 
V.  Appleton,  29  Maine,  298;  Bassett,  y.  Bassett,  55  Maine,  125;  Pope  t'. 
Chaffee,  14  Rich.  Eq.  69;  Skelton  o.  Deering,  10  B.  Mon.  405;  Carr  v. 
Welch,  46  111.  88;  Burnham  v.  Ayer,  35  N.  H.  351  ;  Ames  v.  Colbu»n,  11 
Vt.  390.  As  to  discharge  of  guarantor  by  alteration  of  guaranty,  see  Bank 
of  Hindostan  v.  Smith,  36  L.  J.  C.  P.  241.  It  has  been  held  in  several  cases 
in  the  United  States,  that  an  alteration  by  a  stranger,  though  material,  if 
made  without  the  procurement  or  connivance  of  either  party,  will  not  avoid 
the  instrument.  Nichols  w.  Johnson,  10  Conn.  192;  Boyd  v.  McConnell,  10 
Humph.  68;  Lee  v.  Alexander,  9  B.  Mon.  25 ;  Newell  v.  Mayberry,  3  Leigh, 
250;  Wheelock  v.  Freeman,  13  Pick.  165;  Mills  .;.  Starr,  2  Bailey,  359; 
Rees  V.  Overbaugh,  6  Cowen,  746;  Medlin  v.  Platte  County,  8  Missou.  235; 
Boston  V.  Benson,  12  Cush.  61  ;  Bigelow  v.  Stephen,  35  Vt.  521.  And  so, 
even  if  the  alteration  is  made  with  the  consent  of  the  party  claiming  under 
the  instrument,  provided  there  be  no  intent  to  defraud  ;  Thornton  o.  Apple- 
ton,  29  Maine,  298;  Adams  v.  Prye,  3  Met.  103;  Smith  v.  Dunham,  8  Pick. 
246:  Willard  v.  Clark,  7  Met.  435  ;  Rollins  v.  Bartlett,  20  Maine,  319;  Mar- 
shall u.  (rangier,  10  Serg.  &  R.  164  ;  and  provided,  also,  that  the  original 
contents  or  tenor  of  the  instrument  can  be  ascertained;  Waring  v.  Smyth,  2 
Barb.  Ch.  119;  Lee  v.  Alexander,  9  B.  Mon.  25  ;  or  can  be  proved.  Boyd 
V.  McConnell,  10  Humph.  68.  But  where  a  party,  claiming  under  a  written 
instrument,  wilfully  alters  it  in  a  material  part  without  the  consent  of  the 
other  party,  he  cannot  afterwards  avail  himseK  of  it.  Babb  v.  Clemson,  10 
Serg.  &R.  419;  Richmond  Manuf.  Co.  v.  Davis,  7  Blackf.  412;  Boston  o. 
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Obs.  Benson,  12  Cush.  61;  Burnham  v.  Ayer,  35  N.  H.  351;  Davis  v.  Coleman, 
7  Ired.  (Law)  424;  Mills  v.  Starr,  2  Bailey,  359;  Newell  v.  Mayberry,  2 
Leigh,  250;  Nunnery  u.  Colton,  1  Hawks,  222;  Williams  v.  Starr,  5  Wise. 
534.] 
If  the  alteration  is  made  by  mistake  or  accident;  Raper  v.  Birbeck,  15  East, 
17;  Wilkinson  v.  Johnson,  3  B.  &  C.  428;  Novelli  i'.  Rossi,  2  B.  &  Ad.  757; 
see  Baines  v.  Woodfall,  6  C.  B.  N.  S.  657;  or  if  the  seal  had  been  torn  from 
a  deed  by  a  child ;  Argoll  v.  Cheney,  Palm.  403 ;  [see  Powers  v.  Ware,  2 
Pick.  451,  458-460;]  or  if  the  deed  be  destroyed  by  accident;  Bolton  v.  The 
Bishop  of  Carlisle,  2  H.  Bl.  259;  or  by  accident  and  time;  Read  o.  Brook- 
man,  3  T.  R.  151;  and  see  per  Lord  Ellenborough,  Hendy  v.  Stephenson,  10 
East,  60;  an  action  can  still  be  brought  on  it  in  its  original  form.  The  in- 
strument will  not  in  general  be  vitiated  where  all  the  parties  consent  to  an 
alteration.  [Stewart  v.  Preston,  1  Florida,  10;  Wilkes  v.  Caulk,  5  Harr.  & 
J.  36;  Boston  v.  Benson,  12  Cush.  61;  Wright  v.  Wright,  7  N.  J.  (Law) 
175;  Camden  Bank  v.  Hall,  14  N.  J.  (Law)  533;  Lewis  v.  Payn,  8  Cowen, 
71;  Wilson  v.  Henderson,  9  Sm.  &  M.  375.  As  to  the  respective  provinces 
of  the  court  and  of  the  jury,  the  burden  of  proof  and  the  presumptions,  in 
regard  to  alterations,  see  2  Chitty  Contr.  (11th  Am.  ed.)  1163,  and  note 
(e)  and  cases  cited;  Hunt  v.  Gray,  6  Vroom,  237  ;  Haydon  v.  Goodnow,  36 
Conn.  164;  Leake  Contracts,  433.]     See  post,  "  Rescinded  Contract." 

1.   That  a  written  Contract  was  altered  and  made  void. 

[That  the  said  contract  was  made  in  writing  and  signed  by  the  defendant ; 
and  afterwards,  and  whilst  the  said  contract  in  writing  was  in  the  possession 
and  custody  of  the  plaintiff,  it  was  rendered  void  by  being  materially  altered 
without  the  consent  or  knowledge  of  the  defendant,  that  is  to  say,  by  [Aere 
state  the  alteration  made,  as  affixing  a  seal  by  and  near  the  signature  of  the 
defendant  as  and  for  the  seal  of  the  defendant,  or  altering  the  words  twenty 
shillings  per  bushel  into  thirty  shillings  per  bushel,  or  as  the  case  may  he,  so  as  to 
show  the  maieriality  of  the  alteration.  If  the  declaration  shows  that  the  contract, 
was  in  writing,  the  first  allegation  may  he  omitted.']  (a)] 

2.  Replication  that  the  Deed  was  altered  hy  inserting  the  Amount. 
Fazakerly  v.  M'Knight,  6  El.  &  Bl.  795. 


AMBASSADOR. 

Obs.  —  An  ambassador  of  a  foreigi  state,  accredited  to  and  received  by  the  queen, 
having  no  real  property  in  England,  and  having  done  nothing  to  forfeit  the 
privileges  of  ambassadors,  cannot  be  sued  in  this  country  for  a  debt  while  he 
remains  ambassador.  The  Magdalena  Steam  Navigation  Co.  v.  Martin,  [2  El. 
&  El.  94.]  And  a  secretary  of  legation,  acting  in  the  absence  of  his  am- 
bassador as  charg^-d'afEaires,  is  entitled  to  all  the  privileges  of  his  ambassa- 
dor (Taylor  v.  Best,  14  C.  B.  487,  where  all  the  law  is  collected);  and  this 
privilege  is  not  forfeited  by  his  engaging  in  mercantile  transactions.  Taylor  v. 
Best,  14  C.  B.  487,  See  7  Anne,  c.  12.  But  where  the  servant  of  an  ambas- 
sador did  not  reside  in  his  master's  house,  but  rented  and  lived  in  another, 
part  of  which  he  let  ofiE  in  lodgings,  his  goods  in  that  house,  not  being  neces- 
sary for  the  convenience  of  his  ambassador,  are  liable  to  be  distrained  for 
poor  rates.    Novello  v.  Toogood,  1  B.  &  C.  554. 

(o)  [I'or  a  like  plea,  see  Mollettj;.  Wacker-  13  M.  &  W.  343  ;  that  a  charter-party  was 

barth    5  C.  B.  181.     Plea  that  the  agree-  altered  by  the  insertion  of  material  words ; 

ment  was  altered  by  affixing  a  seal  so  as  to  Croockewit  v.  Fletcher,   1    H.   &   N.   893. 

make  it  purport  to  be  a  deed  of  the  defend-  Other  forms,  see  Stobart  v.  Dryden,  1  M.  & 

ant ;  Davidson  v.  Cooper,  11  M.  &  W.  778  ;  W.  615 ;  Harden  v.  Clifton,  1  Q.  B.  523.] 
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1.  Plea  to  an  Action  of  Debt,  that  the  Defendant  is  an  Ambassador. 

The  Magdalena  Steam  Navigation  Co.  v.  Martin,  28  L.  J.  Q.  B.  310 ;  [2  El. 
&  El.  94.] 


ANNUITY. 


Obs.  —  The  general  issue  non  est  factum  to  an  action  on  an  annuity  deed,  denies  the 
execution  of  the  deed.  The  17  &  18  Vict.  c.  90,  repeals  the  53  Geo.  3,  c.  141, 
which  required  the  enrolment  of  a  memorial  of  annuity  deeds.  For  forms 
in  cases  arising  under  the  repealed  acts,  see  the  2d  edition  of  this  work,  445. 


APOTHECARIES. 

Obs.  —  In  an  action  for  an  apothecary's  bill,  the  defendant  may,  under  never  in- 
debted, put  the  plaintiff  on  proof  that  he  is  registered  according  to  21  &  22 
Vict.  c.  90,  s.  30.  Sect.  27  points  out  the  mode  of  proof.  See  ante,  47, 
"  Apothecaries." 
Since  the  21  &  22  Vict.  c.  90,  a  physician,  not  a  fellow  of  the  college,  may,  if 
registered,  recover  his  fees  without  a  special  contract,  no  by-law  having 
been  passed  to  restrain  the  general  members  from  doing  so.  Gibbon  M.  D. 
u.  Budd,  32  L.  J.  Ex.  182.  It  is  sufficient  if  the  registration  has  taken  place 
at  any  time  before  trial,  Turner  v.  Eeynall,  [14  C.  B.  N.  S.  28  ;]  and,  per  Erie 
C.  J.  and  Byles  J.,  it  is  sufficient  if  one  of  two  partners  is  registered.     lb. 


APPRAISER. 

Plea  that  Plaintiff  was  not  duly  licensed. 
Palk  V.  Force,  12  Q.  B.  666. 


APPRENTICE.     See  ante,  49,  Obs. 

1.    Q-eneral  Issue,  Non  est  Factum. 
Ante,  285. 

2.  That,  up  to  a  certain  time  Defendant  did  teach,  Sfo.  and  that  then 
the  Apprentice  without  leave  quitted  the  DefendanC s  Service  and 
never  returned. 

Hughes  V.  Humphreys,  6  B.  &  C.  680.    See  Winstone  v.  Linn,  1  B.  &  C.  460. 

\2a.   That  Apprentice  would  not  be  Taught. 
Eayment  v.  Minton,  35  L.  J.  Q.  B.  163.] 

3.  That  the  Plaintiffs  were  Partners  when  Apprentice  Deed  was  ex- 

ecuted, and  that  they  have  since  dissolved. 

Lloyd  V.  Blackburn,  9  M.  &  W.  363  ;  1  Dowl.  N.  S.  647. 


ARBITRAMENT   AND   AWARD.     Se&  post,  "Award." 
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ASSIGNEES.     See ijosi,  "Bankrupt." 


ATTACHMENT   OF  DEBTS. 

Obs.  —  By  the  C.  L.  P.  Act,  1854,  s.  60, "  It  shall  be  lawful  for  any  creditor  who  has 
obtained  a  judgment  in  any  of  the  superior  courts,  to  apply  to  the  court  or  a 
judge  for  a  rule  or  order  that  the  judgment  debtor  should  be  orally  examined 
as  to  any  and  what  debts  are  owing  to  him  before  a  master  of  the  court,  or 
such  other  person  as  the  court  or  judge  shall  appoint;  and  the  court  or  judge 
may  make  such  rule  or  order  for  the  examination  of  such  judgment  debtor, 
and  for  the  production  of  any  books  or  documents;  and  the  examination 
shall  be  conducted  in  the  same  manner  as  in  the  case  of  an  oral  examination 
of  an  opposite  party  before  a  master  under  this  act." 

By  s.  61,  "  It  shall  be  lawful  for  a  judge,  upon  the  ex  parte  application  of  such 
judgment  creditor,  either  before  or  after  such  oral  examination,  and  upon 
affidavit  by  himself  or  liis  attorney  stating  that  judgment  has  been  recovered, 
and  that  it  is  still  unsatisfied,  and  to  what  amount,  and  that  any  other  person 
is  indebted  to  the  judgment  debtor,  and  is  within  the  jurisdiction,  to  order 
that  all  debts  owing  or  accruing  from  such  third  person  (hereinafter  called 
the  garnishee)  to  the  judgment  debtor  shall  be  attached  to  answer  the  judg- 
ment debt;  and  by  the  same  or  any  subsequent  order,  it  may  be  ordered  that 
the  garnishee  shall  appear  before  the  judge  or  a  master  of  the  court,  as  such 
judge  shall  appoint,  to  show  cause  why  he  should  not  pay  the  judgment  cred- 
itor the  debt  due  from  him  to  the  judgment  debtor,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  judgment  debt." 

By  s.  62,  "  Service  of  an  order  that  debts  due  or  accruing  to  the  judgment 

'  debtor  shall  be  attached,  or  notice  thereof  to  the  garnishee,  in  such  manner 
as  the  jud^e  shall  direct,  shall  bind  such  debts  in  his  hands." 

By  s.  63,  "  M  the  garnishee  does  not  forthwith  pay  into  court  the  amount  due 
from  him  to  the  judgment  debtor,  or  an  amount  equal  to  the  judgment  debt, 
and  does  not  dispute  the  debt  due  or  claimed  to  be  due  from  him  to  the  judg- 
ment debtor,  or  if  he  does  not  appear  upon  summons,  then  the  judge  may 
order  execution  to  issue,  and  it  may  be  sued  fortli  accordingly,  without  any 
previous  writ  or  process,  to  levy  the  amount  due  from  Such  garnishee  towards 
satisfaction  of  the  judgment  debt." 

By  s.  64,  "If  the  garnishee  disputes  his  liability,  the  judge,  instead  of  making 
an  order  that  execution  shall  issue,  may  order  that  the  judgment  creditor 
shall  be  at  liberty  to  proceed  against  the  garnishee  by  writ,  calling  upon  him 
to  show  cause  why  there  should  not  be  execution  against  him  for  the  alleged 
debt,  or  for  the  amount  du6  to  the  judgment  debtor,  if  less  than  the  judgment 
debt,  and  for  costs  of  suit;  and  the  proceedings  upon  such  suit  shall  be  the 
same,  as  nearly  as  may  be,  as  upon  a  writ  of  revivor  issued  under  the  Com- 
mon Law  Procedure  Act,  1852." 

By  s.  65,  "  Payment  made  by  or  execution  levied  upon  the  garnishee  under 
any  such  proceeding  as  aforesaid  shall  be  a  valid  discharge  to  him  as  against 
the  judgment  debtor,  to  the  amount  paid  Or  levied,  although  such  proceeding 
maybe  set  aside,  or  the  judgment  reversed." 

By  s.  66,  "  In  each  of  the  superior  courts  there  shall  be  kept  at  the  master's 
office  a  debt  attachment  book,  and  in  such  book  entries  shall  be  made  of  the 
attachment  and  proceedings  thereon,  with  names,  dates,  and  statements  of 
the  amount  recovered,  and  otherwise;  and  the  mode  of  keeping  such  books 
shall  be  the  same  in  all  the  courts ;  and  copies  of  any  entries  made  therein 
may  be  taken  by  any  person  upon  application  to  any  master." 

By  s.  67,  "  The  costs  of  any  application  for  an  attachment  of  debt  under  this 
act,  and  of  any  proceedings  arising  from  or  incidental  to  such  application, 
shall  be  in  the  discretion  of  a  court  or  a  judge." 

And  by  the  C.  L.  P.  Act,  1860,  s.  28,  "  In  proceedings  to  obtain  an  attachment 
of  debts  under  the  C.  L.  P.  Act,  1854,  the  judge  may,  in  his  discretion,  refuse 
to  interfere  where,  from  the  smallness  of  the  amount  to  be  recovered,  or  of 
the  debt  sought  to  be  attached,  or  otherwise,  the  remedy  sought  would  be 
worthless  or  vexatious." 
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Obs.  By  s.  29,  "  Whenever  in  proceedings  to  obtain  an  attachment  of  debts  undeir 
the  act  above  mentioned  it  is  suggested  by  the  garnishee  that  the  debt 
sought  to  be  attached  belongs  to  some  third  person,  who  has  a  lien  or  charge 
upon  it,  the  judge  may  order  such  third  person  to  appear  before  him  and 
state  the  nature  and  particulars  of  his  claims  upon  such  debt." 

By  s.  30,  "  After  hearing  the  allegations  of  such  third  person  under  such  order, 
and  of  any  other  person  whom  by  the  same  or  any  subsequent  order  the  judge 
may  think  fit  to  call  before  him ;  or  in  case  of  such  third  person  not  appear- 
ing before  him  upon  such  summons,  the  judge  may  order  execution  to  issue 
to  levy  the  amount  due  from  such  garnishee,  according  to  the  provisions  of 
the  common  law  procedure  act,  1854  ;  and  he  may  bar  the  claim  of  such 
third  person,  or  make  such  other  order  as  he  shall  think  fit,  upon  the  terms, 
in  all  cases,  with  respect  to  the  lien  or  charges  (if  any)  of  such  third  person, 
and  to  costs,  as  he  shall  think  just  and  reasonable." 

By  s.  31,  "  The  provisions  of  the  common  law  procedure  act,  1854,  so  far  as 
they  are  applicable,  shall  apply  to  any  order  and  the  proceedings  thereon 
made  and  taken  in  pursuance  of  the  herein  next  before  mentioned  powers 
under  this  act." 

What  may  be  attached.  —  The  object  of  the  act  is,  that  where  a  person  is  not 
able  to  pay  his  creditors  by  reason  of  nof  being  paid  what  is  owing  to  him, 
if  judgment  is  obtained  against  him,  debts  due  to  him  should  be  attached  to 
relieve  him  from  the  burden  of  the  judgment.  Kennet  v.  The  Westminster  Im- 
provement Commissioners,  11  Ex.  349.  But  the  debt  attached  must  not  be 
a  merely  gratuitous  payment,  or  one  that  cannot  be  enforced;  Innes  o.  The 
East  India  Co.  17  C.  B.  351;  nor  a  debt  of  which  the  judgment  debtor, 
before  judgment,  has  made  a  iond  fide  assignment;  Hirsch  v.  Coates,  18  C. 
B.  757;  and  where  by  the  terms  of  a  bond  the  property,  and  not  the  com- 
missioners who  executed  it,  is  charged  with  its  payment,  and  the  agreement 
which  was  entered  into  between  the  commissioners  and  the  bondholders  only 
gave  a  limited  right  to  recover,  it  was  held  that  it  was  not  such  a  debt  as 
could  be  attached,  because  the  compelling  immediate  payment  would  i;ive  a 
preference  over  the  other  bondholders,  contrary  to  the  agreement.  Kennet 
!!.  The  Westminster  Improvement  Commissioners,  11  Ex.  349.  See  Johnson 
V.  Diamond,  11  Ex.  73.  An  executor  of  a  judgment  creditor  who  has  not 
revived  the  judgment  or  entered  a  snggestion  according  to  the  C.  L.  P.  Act, 
1852,  s.  129,  does  not  come  within  the  meaning  of  the  act.  Baynard  v.  Sim- 
mons, 24  L.  J.  Q.  B.  253.  But  it  appears  doubtful  whether  money  in  the 
hands  of  the  judgment  debtor's  bankers  merely  as  such  can  be  attached ; 
Seymour  v.  Corporation  of  Brecon,  29  L.  J.  Ex.  243 ;  and  where  the  plain- 
tiff sued  in  the  county  court  on  a  judgment  in  the  superior  court,  and  has 
obtained  an  order  for  payment  by  instalments,  some  of  which  have  been  paid, 
it  was  held  that  he  could  not  take  advantage  of  the  act.  Jones  v.  Jenner, 
25  L.  J.  Ex.  319,  hcesitante,  Bramwell  B.  But  on  a,  joint  judgment  s,gainst 
several,  a  debt  due  to  one  or  more  judgment  debtors  may  be  attached;  Miller 
V.  Mynn,  28  L.  J.  Q.  B.  324;  so  where  judgment  is  recovered  against  an  ex- 
ecutor, a  debt  due  to  the  testator's  estate  may  be  attached;  Burton  v.  Rob- 
erts, 6  H.  &N.  93;  29  L.  J.  Ex.  484;  even  though  there  is  a  decree  in  chan- 
cery for  the  administration  of  the  estate.  lb.;  Fowler  v.  Boberts,  2  Giff. 
226.  The  proceeds  of  a  call  under  the  winding-up  acts  to  provide  for  a 
debt  of  the  company  may  be  attached  to  answer  a  judgment  against  the 
creditor;  In  re  The  Warwick  &  Worcester  Ry.  Co.;  In  re  Pritchard,  ex 
parte  Turner,  2  De  G.,  F.  &  J.  354  ;  but  a  judgment  creditor  cannot  without 
leave  attach  moneys  in  the  hands  of  a  receiver  of  the  court  of  chancery  who 
has  been  directed  to  pay  them  to  the  judgment  debtor.  De  Winton  v. 
Mayor  &c.  of  Brecon,  28  Beav.  200.  A  verdict  in  an  action  of  contract  for 
unliquidated  damages  without  judgment  cannot  be  attached;  Jones  !i.  Thomp- 
son, El.,  Bl.  &  El.  63;  Dresser  v.  Johns,  6  C.  B.  N.  S.  429;  and  a  judgment 
creditor  who  has  taken  his  debtor  under  a  ca.  sa,,  cannot  attach  his  debts. 
Jauralde  v.  Parker,  6  H.  &  N.  431.  But  the  fact  of  a  debtor  having  been 
taken  in  execution,  does  not  prevent  his  debt  being  attached.  Marples  v. 
Hartley,  Hartley  v.  Shemwell,  1  B.  &  S.  1. 
The  effect  of  the  order  of  attachment.  —  The  debt  due  to  the  judgment  debtor  is 
bound  in  the  hands  of  the  garnishee  from  the  service  of  the  ex  parte  order  of 
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Obs.  attachment,  subject  to  the  provisions  of  the  bankrupt  acts  for  the  distribu- 
tion of  the  bankrupt's  property.  Hohnes  v.  Tutton,  5  El.  &  Bl.  65;  Tilbury 
V.  Brown,  ."!0  L.  J.  Q.  B.  46;  [Wood  v.  Dunn,  L.  R.  1  Q.  B.  77;  S.  C.  L.  E. 
2  Q.  B.  73.]  A  garnishee  order  cannot  be  reviewed  by  the  admiralty  court. 
The  Olive,  1  Swab.  423;  5  Jur.  N.  S.  445.  The  garnishee  cannot  substitute 
a  different  mode  of  discharging  his  debt  to  that  already  existing  between  the 
judgment  creditor  and  the  judgment  debtor;  Turner  v.  Jones,  1  H.  &  N.  878; 
but  if  he  pays  the  debt  before  service  of  the  order,  he  is  protected.  Cooper 
V.  Brayne,  27  L.  J.  Ex.  446.  As  to  the  practice,  see  Chit.  Pr.  As  to  for- 
eign attachments  in  the  lord  mayor's  court,  see  Locke  on  the  Law  and 
Practice  of  Foreign  Attachment,  Ashley's  Practice  of  the  Lord  Mayor's 
Court.  The  cu.«tom  of  the  city  of  London  in  reference  to  foreign  attachment 
cannot  be  pleaded  as  a  custom  on  a  plaint  being  entered  in  the  mayor's  court 
to  attach  a  debt  due  to  the  defendant  from  a  third  person  on  the  bare  fact  of 
the  debtor  being  found  within  the  jurisdiction,  although  none  of  the  parties 
are  either  citizens  or  resident  in  the  city,  and  neither  the  original  debt  nor 
that  of  the  garnishee  accrued  within  the  city,  for  such  a  custom  has  been 
held  to  be  bad.  Cox  v.  The  Mayor  &c.  of  London,  32  L.  J.  Ex.  65,  affirmed 
in  error.  A  foreign  attachment  operates  only  upon  the  moneys  in  the  hands 
of  the  garnishee  between  issuiRg  the  attachment  and  the  entry  of  the  pleas 
of  the  garnishee;  Webster  v.  Webster,  31  L.  J.  Ch.  655;  and  a  creditor 
who,  after  the  debtor's  death,  obtains  a  foreign  attachment  against  part  of 
the  assets,  gains  no  priority  over  the  fund  attached  as  against  the  other  cred- 
itors of  the  deceased.  Redhead  v.  Walton,  29  Beav.  521.  Execution  exe- 
cuted upon  a  foreign  attachment  is  a  good  plea  in  bar  of  the  further  mainte- 
nance of  the  action  in  an  action  against  the  garnishee.  Webb  v.  Hurrell,  4 
C.  B.  287.  Service  of  notice  of  attachment  out  of  the  lord  mayor's  court 
does  not  excuse  the  holder  of  goods  so  attached  from  delivering  them  to  the 
true  owner.     Pillot  v.  Wilkinson,  [2  H.  &  C.  72;  3  H.  &  C.  345.] 

1.  Plea  to  a  Declaration  against  Garnishee,  (e) 

In  the . 

E.  F.    )  The day  of ,  A.  d. . 


\ 


sis.        y       The  said  E.  F.,  by ,  his  attorney,  says,  that  he  never  was 

A.  B.    )   indebted  to  the  said  C.  D.,  as  alleged. 

2.  Plea  that  Plaintiff  (the  Judgment  Creditor')  took  the  Judgment 
Debtor  in  Execution.  (/) 

That  before  the  issuing  of  the  said  writ  of  attachment  in  the  declaration 
mentioned,  the  plaintiff  sued  out  a  writ  of  execution  called  a  capias  ad  satis- 
faciendum, to  take  the  body  of  the  said  A.  B.  [the  judgment  debtor^,  to  satisfy 
the  plaintiff  the  sum  recovered  by  the  said  judgment  and  interest,  and  before 
the  issuing  of  the  said  writ  of  attachment,  caused  the  said  A.  B.  to  be  taken  in 
execution  to  satisfy  him  the  sum  recovered  by  the  said  judgment  and  interest. 

3.  Plea  of  Payment  to  a  Judgment  Creditor  of  the  Plaintiff,  (g) 

That  after  the  accruing  of  the  plaintiffs  claim  herein  pleaded  to,  A.  B.  re- 
covered a  judgment  against  the  plaintiff  in  the  court  of ,  at  Westminster, 

for  the  sum  of  £ ,  and  was  a  judgment  creditor  of  the  plaintiff,  within  the 

meaning  of  the  C.  L.  P.  Act,  1854,  to  that  amount,  and  afterwards  and  in 
pursuance  of  the  said  act,  A.  B.,  as  such  judgment  creditor,  made  an  ex  parte 

(e)  This  form  is  given  by  E.  G.  M.  V.  (g)  See  form,  Lockwood  v.  Nash,  18  C.  B. 
1854.  536. 

(/)  See  form,  Jauralde  v.  Parker,  30  L. 
J.  Ex.  237. 
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application  to  Sir ,  one  of  the  judges  of  the  court  of ,  upon  afBdavit 

duly  made,  stating  that  such  judgment  had  been  recovered  and  still  remained 
unsatisfied  [or,  "  to  the  amount  of  £ "j ;  and  that  the  defendant  was  in- 
debted to  the  plaintiff,  and  was  within  tlie  jurisdiction  of  the  said  court ; 

whereupon  it  was  duly  ordered  by  the  said  Sir ,  that  all  debts  due,  owing, 

or  accruing  from  the  defendant  to  the  plaintiff  should  be  attached  to  answer 
the  said  judgment  debt,  and  that  the  defendant  should  appear  before  the  said 

Sir to  show  cause  why  he  should  not  pay  the  said  A.  B.  the  debt  due 

from  the  defendant  to  the  plaintiff,  or  so  much  thereof  as  would  satisfy  the 
said  judgment  debt ;  and  such  order  was  duly  served  on  the  defendant  \_  follow 
the  terms  of  the  order  as  to  service^  ;  and  the  defendant  paid  into  court  the 
amount  due  from  him  to  the  plaintiff,  being  the  claim  herein  pleaded  to,  in 
pursuance  of  the  said  order  \^or  "  and  the  defendant  did  not  pay  into  court  the 
amount  due  from  him  to  the  plaintiff,  or  any  part  thereof,  and  did  not  dispute 
the  said  debt "]  ;  whereupon  it  was  duly  ordered  by  the  said  Sir that  ex- 
ecution should  issue  to  levy  the  amount  due  from  the  defendant  to  the  plaintiff 
[_follow  the  terms  of  the  order'\  ;  and  such  last  mentioned  order  was  duly 
served  on  the  defendant,  and  thereupon  the  defendant  paid  the  said  amount  to 
the  said  A.  B.,  being  the  amount  of  the  plaintiff's  claim  herein  pleaded  to 
[or,  "  and  such  execution  issued,  and  the  said  amount  was  levied  thereunder 
being  the  amount  of  the  plaintiff's  claim  herein  pleaded  to  "]. 

4.  Plea  of  Foreign  Attachment  in  the  Lord  Mayor's  Court. 
Webb  V.  Hurrell,  4  C.  B.  287. 


ATTAINDER.     See  post,  "  Felony." 


ATTORNEYS. 

Obs.  —  In  an  action  of  indebitatus  assumpsit  upon  an  attorney's  bill  of  costs,  the 
defence  that  the  bill  ought  to  have  been,  but  was  not,  delivered  signed  a 
month  before  action,  must  be  pleaded  specially,  post.  Never  indebted*  puts 
in  issue  that  the  plaintiff  was  an  attorney,  the  retainer  of  the  plaintiff  by  the 
defendant,  that  the  services  were  in  fact  rendered,  and  the  reasonableness  of 
the  charges;  Jones  r.  Nanny,  1  M.  &  W.  333;  Hill  v.  Allen,  2  M.  &  W.  283; 
ante,  282 ;  and  under  that  plea  neither  party  is  bound  by  the  allocatur  of  the 
master  in  the  taxation  of  the  bill.  Beck  r.  Cleaver,  Dowl.  111.  It  may  be 
shown  on  never  indebted,  that  the  plaintiff's  work  was  utterly  worthless  by 
reason  of  his  incompetency  or  neglect,  &c.  See  Hill  o.  Allen,  2  M.  &  W. 
284;  Hill  v.  Featherstonehaugh,  7  Bing.  .569;  Shaw  u.  Archer,  9  Bing.  287; 
Coxt).  Leech,  1  C.  B.  N.  S  617;  Lon^  v.  Orsi,  18  C.  B.  610;  [2  Chitty 
Contr.  (nth  Am.  ed.)  813  et  sey. ;]  or  that  he  agreed  to  do  the  business  for 
costs  out  of  pocket,  paying  the  amount  into  court;  Jones  v.  Nanny,  1  M.  & 
W.  333;  Jones  v.  Reade,  5  Dowl.  R.  216;  or  that  the  work  was  done  by  an 
unqualified  person  in  plaintiff's  name.  Parker  v.  Riley,  3  M.  &  W.  230. 
Maintenance  and  champerty  must  be  specially  pleaded.  Findon  v.  Parker, 
11  M.  &W.  675.  See  post. 
Where  the  defence  is,  that  the  business  was  done  in  preparing  and  enforcing 
an  illegal  agreement,  there  must  be  a  special  plea.  Potts  v.  Sparrow,  1  Bing. 
N.  C.  594.  See  Tabram  v.  Warren,  1  Tyr.  &  Gr.  153.  In  H.  B.  Roberts  v. 
Barber,  which  was  an  action  by  an  attorney  for  his  bill  of  costs  for  bringing 
an  action  and  preparing  a  deed  of  assignment  at  the  defendant's  request,  it 
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Obs.  was  proposed  to  show  that  the  deed,  which  was  an  assignment  of  goods  from 
one  Snell  to  the  defendant,  was  fraudulently  antedated  for  the  purpose  of 
gaining  a  priority  over  a  bond  fide  execution  against  Snell's  goods,  and  that 
the  action  was  an  action  of  trespass  brought  by  the  defendant,  on  the  strength 
of  this  deed,  against  the  sheriff  for  seizing  under  the  execution  against  Snell. 
Pearson  objected  that  these  facts  were  inadmissible  under  nnn  assumpsit,  but 
Tindal  C.  J.  held  that  as  they  wont  to  show  that  plaintiff's  services  were 
entirely  useless,  they  might  be  given  in  evidence  under  that  plea,  and  he  left 
it  to  the  jury  to  say  whether  the  plaintiff  was  aware  of  the  facts  when  lie 
prepared  the  deed,  &o. :  verdict  for  the  defendant.  M.  S.  C.  P.  London 
Sittings  after  T.  T.  1841.  In  an  action  against  an  attorney  for  negligence, 
non  assumpsit  would  put  in  issue  the  fact  of  the  plaintiff  being  an  attorney, 
Aldis  I'.  Gardner,  1  C.  &  K.  584,  the  promise,  and  the  retainer.  The  denial 
of  the  negligence  must  be  specially  pleaded.  See  the  law  respecting  attor- 
neys, ante,^Obs.  55;  [2  Chitty  Contr.  (llth  Am.  ed.)  810  et  seq. ;]  Chit. 
Arch.  Pr. 

Never  indebted,  ante,  284 ;  Non  assumpsit,  ante,  284. 

1.  Plea  to  an  Action  on  an  Attorney's  Bill,  that  the  Plaintiff  had  taken 
out  no  Certificate.  (A) 

Commencement  as  ante,  9.  (t)]  That  this  action  is  brought  for  the  recov- 
ery of  fees,  rewards,  and  disbursements  for  business,  matters,  and  things  done 
by  the  plaintiff  for  the  defendant  as  an  attorney  [or  "  solicitor  "  ],  in  carry- 
ing on  certain  causes,  suits,  and  proceedings  (F)  in  the  superior  courts  at 
"Westminster,  without  having  previously  obtained  a  stamped  certificate  then 
in  force,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

2.  Plea  that  the  Bill  was  not  delivered  a  Month  before  Action.  (Z) 

Commencement  as  ante,  9.  (w)]  That  this  action  was  commenced  after 
the  passing  of  an  act  of  parliament  made  and  passed  in  the  session  of  parlia- 

(A)  By  6  &  7  Vict.  c.  73,  s.  26,  "No  per-  {k)  Or  "suing,''  or  "prosecuting,"  or 
son  who  as  an  attorney  or  solicitor  shall  sue,  "defending,"  as  the  case  may  be. 
prosecute,  defend,  or  carry  on  any  action  or  (/)  See  forms,  Taylor  v.  Hodgson,  10  L. 
suit,  or  any  proceedings  in  any  of  the  courts  J.  Q.  B.  310;  Engleheart  v.  Moore,  4  D.  & 
aforesaid,  without  having  previously  ob-  L.  60;  15  M.  &  W.  548.  This  defence  must 
tained  a  stamped  certificate,  which  shall  be  be  specially  pleaded.  Lane  v.  Glenny,  7  Ad. 
then  in  force,  shall  be  capable  of  maintain-  &  E.  83 ;  Robinson  «.  Rowland,  6  Dowl. 
ing  any  action  or  suit  at  law  or  in  equity  for  271  ;  and  it  is  an  issuable  plea;  Wilkinson 
the  recovery  of  any  fee,  reward,  or  disburse-  v.  Page,  ID.  &  L.  913;  6  M.  &  G.  1012. 
ment,  for  or  in  respect  of  any  business,  mat-  By  6  &  7  Vict.  c.  73,  s.  37,  "No  attorney 
ter,  or  thing  done  by  him  as  an  attorney  or  or  solicitor,  nor  any  executor,  administrator, 
solicitor  as  aforesaid,  whilst  he  shall  have  or  assign  of  any  attorney  or  solicitor,  shall 
\)cen  without  such  certificate  as  last  afore-  commence  or  maintain  any  action  or  suit  fur 
said."  The  23  &  24  Vict.  c.  127,  a.  26,  im-  the  recovery  of, any  fees,  charges,  or  dis- 
poses a  penalty  for  wronjjfuUy  acting  as  an  bursements  for  any  business  done  by  such 
attorney  or  solicitor.  This  defence  must  be  attorney  or  solicitor,  until  the  e.xpiration  of 
specially  pleaded.  Hill  v.  Sydney,  7  Ad.  &  one  month  after  such  attorney  or  solicitor, 
E.  956."  This  is  an  issuable  plea.  Wilkin-  or  executor,  administrator,  or  assign  of  such 
son  V.  Page,  1  D.  &  L.  913.  If  the  certifi-  attorney  or  solicitor,  shall  have  delivered 
cate  is  not  in  force  at  the  time  the  business  unto  the  party  to  be  charged  therewith,  or 
is  done,  the  attorney  is  not  entitled  to  tax  sent  by  the  post  to  or  left  for  him  at  his 
his  costs.  In  re  Duke  of  Brunswick  and  counting-house,  office  of  business,  dwelling- 
Crowl,  4  Ex.  492.  house,  or  last  known  place  of  abode,  a  bill 

(t)  As   to  answering  the  account  stated,  of  such  fees,  charges,  and  disbursements,  and 

see  ante,  294.  which  bill  shall  either  be  subscribed  with  the 

(m)  As  to  answering  the  account  stated,  see  ante,  294. 
VOL.  II  20 
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ment  holden  in  the  sixth  and  seventh  years  of  the  reign  of  her  majesty 
Queen  Victoria,  intituled,  "  An  act  for  consolidating  and  amending  several 
of  the  laws  relating  to  attorneys  and  solicitors  practising  in  England  and 
Wales,"  and  is  maintained  for  the  recovery  of  fees,  charges,  and  disburse- 
ments *  for  business  done  by  the  plaintiff  as  an  attorney  [or  "  solicitor  "  ]  for 
the  defendant.  And  the  plaintiff  did  not,  one  calendar  month  before  the  com- 
mencement of  this  suit,  deliver  to  the  defendant,  being  the  party  to  be.  charged 
therewith,  or  send  by  the  post  to,  or  leave  for  him  at  his  (n)  counting-house, 
office  of  business,  dwelling-house,  or  last  known  place  of  abode,  a  bill  of  such 
charges,  fees,  and  disbursements,  subscribed  with  the  proper  hand  of  the  plain- 
tiff either  with  his  own  name  or  with  the  name  or  style  of  any  partnership  of 
which  he  was  at  any  time  a  member,  or  inclosed  in  or  accompanied  by  any 
letter  subscribed  in  like  manner  referring  to  any  such  bUI  as  by  the  said  stat- 
ute is  required. 

3.  Plea  that  the  Plaintiff  was  never  admitted,  or  that  he  was  not  en- 
rolled, as  an  Attorney,  (o) 

As  in  last  form  to  the  asterish.'\  —  on  account  of  prosecuting,  carrying  on, 
and  defending  by  the  plaintiff  for  the  defendant  of  certain  actions,  suits,  and 
proceedings  in  courts  of  law  and  in  equity  in  the  plaintiffs  own  name  [or  "  in 
the  name  of  a  certain  other  person"]  without  being  admitted  [or  "en- 
rolled"] {p)  as  required  by  the  said  statute,  (g) 


proper  hand  of  such  attorney  or  solicitor 
(or,  in  case  of  partnership,  by  any  of  the 
partners,  either  with  his  own  name  or  with 
the  name  or  style  of  such  partnersliip),  or 
of  the  executor,  administrator,  or  assign  of 
such  attorney  or  solicitor,  to  be  inclosed  in 
or  accompanied  by  a  letter  subscribed  in 
like  manner,  referring  to  such  bill."  The 
same  section  provides,  "  That  it  shall  not 
in  any  case  be  necessary  in  the  first  instance 
for  such  attorney  or  solicitor,  or  the  exec- 
utor, &c.  in  proving  a  compliance  with  this 
act,  to  prove  the  contents  of  the  bill  he  may 
have  delivered,  sent,  or  left,  but  it  shall  be 
sufBcient  to  prove  that  a  bill  of  fees,  charges. 


ant  has  given  a  bill  or  note  for  the  charges, 
the  above  plea  would  afford  no  defence  to  an 
action  on  the  bill.  Jeffreys  v.  Evans,  H  M. 
&  W.  210;  S.  C.  3D.  &L.-52. 

(n)  Tate  v.  Hitchins,  7  C.  B.  875. 

(o)  This  must  be  specially  pleaded.  Hill 
!).  Sydney,  7  Ad.  &  E.  956.  By  6  &  7  Viet. 
c.  73,  s.  35,  "  In  case  any  person  shall,  in 
his  own  name,  or  in  the  name  of  any  other 
person,  sue  out  any  writ  or  process,  or  com- 
mence, prosecute,  or  defend  any  action  or 
suit,  or  any  proceedings  in  any  court  of  law 
or  equity,  without  being  admitted  and  en- 
rolled as  aforesaid,  or  being  himself  the 
plaintiff  or  defendant  in   such  proceedings 


or  disbursements,  subscribed  in  the  manner    respectively,  every  such  person  shall  and  is 


aforesaid,  or  inclosed  in'  or  accompanied  by 
such  letter  as  aforesaid,  was  delivered,  sent, 
or  left  in  manner  aforesaid ;  but  neverthe- 
less it  shall  be  competent  for  the  other  party 
to  show  that  the  bill  so  delivered,  sent,  or 
left,  was  not  such  a  bill  as  constituted  a 
bona  fide  compliance  with  this  act."  It  is 
sufficient  to  deliver  a  signed  bill  to  one  of 
several  joint  contractors.  Mant  v.  Smith,  4 
H.  &  N.  324.  As  to  the  heading  and  con- 
tents of  the  bill,  Haigh  v.  Ously,  7  El.  & 
Bl.  578 ;  Pigot  v.  Cadman,  1  H.  &  N.  837  ; 
Pilgrim  v.  Hirschfeld,  3  N.  R.  36.  An  at- 
torney may  set  off  the  amount  of  his  costs, 
although  he  has  not  delivered  a  bill  of  such 
costs  one  month  before  the  action.  Brown 
V.  Tibbits,  31  L.  J.  C.  P.  206.   If  the  defend- 


hereby  made  incapable  to  maintain  or  pros- 
ecute any  action  or  suit  in  any  court  of  law 
or  equity  for  any  fee,  reward,  or  disburse- 
ments, on  account  of  prosecuting,  carrying 
on,  or  defending  any  such  action,  suit,  or 
proceeding,  or  otherwise  in  relation  thereto." 
This  section  as  well  as  the  26th  section  [ante, 
320,  note  (a)),  applies  only  to  fees,  rewards, 
and  disbursements  for  any  business,  matter, 
or  thing  done  as  an  attorney  or  solicitor  in 
some  suit  or  proceeding  in  one  of  the  courts 
mentioned  in  the  act,  and  not  for  business 
done  which  had  no  reference  to  such  suits  or 
proceedings.  Richards  v.  Suffield,  2  Ex. 
616  ;  Greene  v.  Reeve,  8  C.  B.  88. 

(p)  Huraphrys  v.  Hai-vey,  2  Dowl.  827;  1 
Bing.  N.  C.  62.     See  Chit.  Arch.    This  plea 


(5)  The  replication  may  be  that  the  said  action,  &c.  in  any  court  of  law  or  (see  Moore 
fees,  &c.  were  not,  nor  were  any  of  them,  w.  Boulcott,  3  Dowl.  145)  equity.  See,  also, 
for  or  on  acconnt  of  the  prosecuting,  &c.  any    Beck  v.  Penn,  7  C.  &  P.  397. 


PLEAS  IN  CONTRACT.   ATTORNEYS. 


307 


4.  Replication,  that  the  Plaintiff  did  deliver  a  Bill,  (r) 
That  he  did,  one  calendar  month  before  this  suit,  deliver  to  the  defendant 
\or  "  send  by  the  post  to  the  defendant,"  or  "  leave  for  the  defendant  at  his 
dwelling-house,"  as  the  case  may  be,  following  the  words  of  the  plea'],  a  bill  in 
writing  of  the  said  charges,  fees,  and  disbursements,  subscribed  with  the  proper 
hand  of  the  plaintiflF  with  his  own  name  [^or  "  with  the  name  and  style  of  a 
partnership  of  which  the  plaintiff  was  a  member,"  or  "  inclosed  in  a  certain 
letter,  (s)  &c."  as  the  case  may  he\  as  required  by  the  said  statute. 

5.  Plea  of  Maintenance  to  an  Attorney'' s  Bill,  (f) 
Findon  v.  Parker,  11  M.  &  W.  675. 


6.  Plea  to  an  Action  against  an  Attorney  for  Negligence,  ^c.  —  Denial 
of  the  Negligence,  (u) 

That  he  did  use  due  and  proper  care,  skill,  and  diligence  in  ["bringing, 
prosecuting,  and  conducting  the  said  action,"  according  to  the  terms  of  the 
promise  laid  in  the  declaration].  ^ 

7.  Plea  hy  an  Attorney,  Privilege  of  being  sued  in  another  Court. 

Ante,  273. 


is  to  be  pleaded  where  the  party  never  was 
admitted  or  enrolled  as  an  attorney  ;  it  will 
be  observed  that  it  adheres  closely  to  the 
words  of  the  statute ;  a  plea  adding  to  this 
that  the  plaintiff  was  not  authorized  or 
qualified  to  practice  as  a  solicitor,  was  held 
h&A  for  duplicity,  as  letting  in  matter  be- 
yond the  clauses  in  the  statute.  Williams 
I'.  Jones,  2  Q.  B.  276.  Indorsee  against  ac- 
ceptor of  a  bill.  Plea,  that  tlie  bill  was 
given  to  drawer,  an  attorney,  for  work,  &c. 
that  he  was  not  admitted,  and  that  it  was 
indor,sed  to  plaintiff  after  due.  Middleton 
V.  Chambers,  1  M.  &  G.  97 ;  S.  C.  8  Dowl. 
545. 

(r)  See  forms,  Engleheart  v,  Moore,  4  D. 
&  L.  60 ;  15  M.  &  W.  548  ;  Mant  v.  Smith, 
4  H.  &  N.  324,  A  joinder  of  issue  on  the 
plea  would  put  every  material  allegation  in 
issue. 

(«)  See  Taylor  v.  Hodgson,  3  D.  &  L, 
115. 

(t)  An  agreement  by  an  attorney  that  he 
shall  have  half  the  proceeds  of  a  suit,  and 
hold  his  client  harmless  as  to  costs,  is  illegal 
and  void  as  amounting  to  maintenance.  Ee 
Masters,  4  Dowl.  IS,  And  a  contract 
whereby  an  attorney  stipulates  with  a  client 
that  the  attorney  shall  advance  money  to 
carry  on  a  suit,  and  tliat,  if  successful,  the 
attorney  shall  receive  from  the  client  a  sum 
in  u  proportion  to  the  benefit  to  him  from 


success  over  and  above  the  legal  charges, 
is  also  void,  as  amounting  to  maintenance. 
Earle  v.  Hopwood,  9  C.  B.  N.  S.  566 ;  and 
see  O'Brien  v.  Lewis,  32  L.  J.  Ch.  569.  So 
the  purchase  of  the  verdict  by  an  attorney 
made  pendente  lite,  and  not  for  the  purpose  of 
enabling  the  client  to  carry  on  the  suit,  is 
void.  Simpson  v.  Lamb,  7  El.  &  Bl.  84, 
But  it  appears  that  an  assignment  of  the 
subject-matter  in  dispute  to  the  attorney 
by  the  client,  if  made  after  the  verdict,  aK 
though  before  judgment,  is  not  void,  since 
it  was  not  an  absolute  sale,  but  only  security 
for  past  advances.  RadelifEe  v.  Anderson, 
El.,  Bl.  &  El.  806 ;  S.  C.  28  L.  J.  Q,  B.  32  ; 
29  lb.  128.  If  there  be  an  agreement  for 
a  gross  sum,  an  attorney  cannot  recover  a 
larger  sum  than  would  be  allowed  by  the 
master  on  taxation.  Philby  v,  Hazle,  8  C. 
B.  N.  S.  647;  In  re  Ingle,  25  L.  J.  Ch.  169. 
[See  Dickinson  v.  Burrell,  L.  B.  1  Eq.  337.] 
(w)  Effect  of  non  assumpsit,  ante,  275.  See 
other  forms,  Wright  c.  Newton,  3  Scott, 
595.  On  this  issue  the  plaintiff  must  prove 
the  negligence.  See  ante,  60.  It  is  not  every 
mistake  or  misapprehension  of  an  attorney 
that  will  make  him  liable  to  an  action  for 
negligence.  The  question,  in  such  an  ac- 
tion, is,  whether  the  attorney  has  used  rea- 
sonable skill  and  care.  See  Shilcock  i'.  Pass- 
man, 6  C.  &  P.  289.  See  cases  cited,  ante, 
57,  Obs, 
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AUCTIONEER. 

The  forms  of  pleas  to  actions  against  agents  for  not  selling  for  the  best 
price,  not  accounting,  &c.  may  readily  be  applied  to  declarations  against  auc- 
tioneers.    See  ante,  295. 


AWARDS. 


0b8.  —  See  pleas,  7  Wentw.  611;  and  for  law,  Russell  on  Awards,  Watson  on 
Awards,  2  Chit.  Arch.  Index  in  voc. ;  ante,  64,  Obs.  Non  assumpsit  to  the 
special  counts  on  an  award,  forms,  1,  2,  ante,  63,  65,  would  only  put  in  issue 
the  submission  or  agreement  to  refer.  It  would  not  deny  the  appointment  of 
the  nmpire,  the  due  enlargement  of  the  time  for  making  the  award,  that  it 
was  in  fact  made,  or  the  non-performance  of  its  provisions  by  the  defendant; 
separate  traverses  of  all  or  any  of  these  allegations  may  be  easily  framed. 
Never  indebted,  pleaded  to  an  indebitatus  count;  ante,  66,  form  6;  would  in- 
clude a  denial  of  all  these  allegations  as  matters  of  fact  from  which  the  prom- 
ise was  to  be  implied;  ante,  281.  Where  in  fact  an  award  was  made,  and 
the  defence  to  a  special  count  is  that  the  arbitrator  would  not  deliver  it  to 
the  defendant  within  the  prescribed  time,  the  plea  should  not  be  a  traverse 
of  the  making  of  the  award,  but  a  special  form  stating  that  defendant  re- 
quested the  arbitrator  to  deliver  the  award  to  him  according  to  the  submis- 
sion, but  that  he  refused,  &c.  1  Saund.  327  b,  note  (3).  Where  the  dec- 
laration itself  shows  that  the  award  is  defective,  the  defendant  should  demur; 
or,  if  the  declaration  avoid  showing  the  defect,  but  it  appears  on  the  face  of 
the  award  itself,  without  showing  extrinsic  matter,  the  defendant  might  set 
out  the  award,  leaving  the  plaintiif  to  demur.  See  Sim  v.  Edmands,  [15  C. 
B.  240.]  The  plaintiff's  non-performance  of  a  condition  precedent  should  be 
pleaded  specially;  see  form,  &c.  Hanson  v.  Boothman,  13  East,  23;  2  Saund. 
183-188;  so  must  defendant's  performance  of  the  award.  1  Saund.  324; 
post,  "Payments,"  &c.;  [2  Chitty  Contr.  (11th  Am.  ed.)  1182,  1183.]  Cor- 
ruption or  partiality  or  misconduct  on  the  arbitrator's  part  cannot  be  pleaded. 
See  Braddick  v.  Thompson,  "8  East,  344;  In  re  Cargey,  2  B.  &  C.  170;  Swin- 
ford  V.  Burn,  Gow's  R.  5;  1  Saund.  327  b;  Whitmore  v.  Smith,  [5  H.  &  N. 
824;  7  lb.  509.]  Revocation  of  the  arbitrator's  power  (when  it  affords  a 
defence)  should  be  pleaded  specially.  See  form  and  law,  Mills  v.  Bayley, 
[2  H.  &  C.  36  ;  Marsh  v.  Bulteel,  5  B.  &  Aid.  507;  Northampton  Gas  Co.  v. 
Parnell,  15  C.  B.  638.]  But  by  3  &  4  W.  4,  c.  42,  s.  39,  the  power  of  any 
arbitrator  appointed  by  rule  of"  court,  judge's  order,  or  order  of  nisi  prius,  or 
by  submission  containing  an  agreement  that  it  shall  be  made  a  rule  of  court, 
shall  not  be  revocable  without  the  leave  of  the  court  or  of  a  judge.  ' 

1.  Plea,  Denial  of  the  Award,  (x)     [Declaration,  ante,  63.] 

That  the  said did  not  make  the  said  supposed  award  [or  "umpirage"] 

of  and  concerning  the  said  matters  in  difference,  as  alleged,  (y) 

(x)  Under  this  plea  the  defendant  might  worth  v.  Harrison,  4  M.  &  W.  434  ;  Perry  v. 
show  that  the  award  made  by  the  arbitrator  Mitchell,  12  M.  &  W.  799 ;  S.  C.  2  D.  &  L. 
was  not  made  pursuant  to  the  submission  to  458 ;  Armitage  «.  Coates,  4  Ex.  641  ;  and 
refer.  Dresser  v.  Stansfield,  15  L.  J.  Ex.  see  Gishome  v.  Hart,  5  M.  &  W.  58,  per 
274;  14  M.  &  W,  822.  Several  pleas  may  LordAbinger.  Such  pleas,  however,  are  only 
be  found  in  the  reports,  showing  specially  argumentative  denials  of  making  the  award, 
that  the  award  is  bad  by  reason  of  facts  not  Adcock  v.  Wood,  6  Ex.  814  ;  and  see  Rob- 
disclosed  in  the  declaration;  as  that  the  erts  «.  Eberhardt,  3  C.  B.  N.  S.  482. 
arbitrator  neglected  to  award  on  some  of  (;/)  The  production  of  the  award  and  rule 
the  matters  brought  before  him.  Charle-  of  court  will  prove  this  issue  on  the  pai-t  of 
ton  V.  Spencer,  2  Q.  B.  695  ;  King  v.  Bowen,  the  plaintiff  in  the  first  instance,  subject  to  the 
8  M.  &  W.  625  ;  Dresser  v.  Stansfield,  ubi  proof  being  rebutted  by  the  defendant.  Gis- 
tup. ;  or  that  the  award  is  not  final.     Duck-  borne  v.  Hart.     See  last  note. 
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2.  Plea  of  Arbitrament  and  Award  (without  Performance),  to  a 
Declaration  upon  a  Contract  to  recover  General  Damages,  (s) 

That  after  the  accruing  of  the  causes  of  action  in  the  declaration  mentioned, 
certain  differences  arose  and  were  depending  respecting  the  same  between  the 
plaintiff  and  the  defendant,  and  thereupon  they  mutually  (a)  referred  the  said 
matters  in  difference  to  the  award,  order,  and  arbitrament  of  W.  H.  and  T.  F., 
and  in  case  they  should  not  agree,  then  to  the  umpirage  of  T.  P.,  and.  agreed 
that  the  decision  of  the  said  arbitrators  or  umpire  should  be  final,  so  as  the 
said  award  or  umpirage  should  be  made  in  writing  ready  to  be  delivered  to 
the  said  parties,  or  such  of  them  as  should  desire  the  same,  on  or  before  the 
day  of then  next ;  and  the  said  "W.  H.  and  T.  F.  having  respect- 
ively taken  upon  themselves  the  burden  of  the  said  arbitration,  and  not  having 
agreed  upon  the  matters  so  referred  to  them,  the  said  T.  P.  thereupon  in  due 
time  took  upon  himself  the  burden  of  the  said  arbitration  and  umpirage,  and 
duly  made  and  published  his  award  and  umpirage  in  writing,  of  and  concern- 
ing the  premises,  ready  to  be  delivered  to  the  said  parties,  and  did  thereby 
award  and  declare  of  and  concerning  the  said  matters,  that  the  defendant 

they  do  not  oust  the  courts  of  their  jurisdic- 
tion, and  an  action  will  therefore  lie  for 
breach  of  such  agreement.  Averv  v.  Scott, 
5  H.  L.  Cas.  811;  Horton  v.  Sayer,  ^4  H.  &  N. 
643 ;]  Braunstein  v.  The  Accidental  Death  In- 
surance Co.  1 1  B.  &  S.  782  ;]  Tredwen  v.  Hol- 
man,  [1  H.  &  C.  72  ;]  Westwood  v.  The  See-' 
retary  for  India,  1  N.  R.  262;  [Elliott  v. 
Royal  Exchange  Assurance  Co.  L.  R.  2  Ex. 
237  ;  Hemans  v.  Picciotto,  1  C.  B.  N.  S.  646 ; 
Lowndes  v.  Stamford,  12  Q.  B.  42.5 ;  Lau- 
man  v.  Young,  31  Penn.  St.  306 ;  Snod- 
grass  V.  Gavit,  28  Penn.  St.  224 ;  Smith  v. 
Boston,  Concord  &  Montreal  R.  R.  36  N.  H. 
458,  487;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  670, 
671,  and  cases  in  notes  ;  Tobey  v.  Bristol,  3 
Story,  800.  In  Cobb  v.  New  England  Mut. 
Marine  Ins.  Co.  6  Gray,  192,  204,  Thomas 
J.  said :  "  The  invalidity  of  the  condition 
requiring  the  insured  to  submit  the  question 
of  loss  to  arbitration  seemed  to  have  been 
settled,  and  upon  grounds  of  public  policy, 
which  the  contract  of  the  parties  could  not 
control.  Kill  v.  HoUister,  1  Wils.  129 ; 
Thomas  v.  Charnock,  8  T.  R.  139;  Gold- 
stone  V.  Osborn,  2  C.  &  P.  550 ;  Robinson  v. 
George's  Ins.  Co.  17  Maine,  131 ;  Gray  ti. 
Wilson,  4  Watts,  39 ;  Arnould  on  Ins.  1249  ; 
2  Story  Eq.  §  1457.  The  recent  cases,  how- 
ever, of  Scott  V.  Avery,  8  Ex.  487,  and  5  H. 
L.  Cas.  811  ;  Livingston  v.  Ealli,  5  El.  &  Bl. 
132 ;  and  Russell  v.  Pellegrini,  6  El.  &  BI. 
1020,  may  possibly  lead  to  some  revision  and 
qualification  of  the  doctrine  as  heretofore 
understood."  See  Brown  v.  Overbury,  H 
Ex.  715;  Scott  v.  Liverpool,  3  De  G.  &  J. 
334.  Form  of  plea,  see  Scott  v.  Avery,  8  Ex. 
487.] 

(a)  As  to  the  averments  showing  the  sub- 
mission and  award,  see  ante,  63-65,  forms 
1  and  2.  [McCreary  v.  Taggart,  2  S.  C. 
418.] 


(z)  See,  in  general,  Rol.  Ab.  Arbitra- 
ment, "V. ;  Com.  Dig.  Accord,  A.  1 ;  Bac. 
Abr.  Arbitrament ;  [2  Chitty  Contr.  (11th 
Am.  ed.)  1179  et  seq. ;]  Russel  on  Arbitra- 
tion ;  Allen  «.  Milner,  2  Cr.  &  J.  47,  and 
form  there.  Gascoyne  v.  Edwards,  1  Y.  & 
J.  19 ;  Whitehead  v.  Tattersall,  1  Ad.  &  E. 
491.  These  cases  establish  that  it  is  no  plea 
to  an  action  to  recover  a  debt,  that  the  par- 
ties referred  the  daim  to  arbitration,  and 
that  the  arbitrator  awarded  a  certain  sum  to 
be  paid  in  money,  unless  payment  or  a  tender 
of  that  sum  be  alleged ;  but  that  in  an  ac- 
tion to  recover  general  unliquidated  damages 
on  a  special  contract,  arbitrament  and  award, 
without  performance,  may  be  pleaded  to  a 
count  on  the  original  contract.  And  see 
Edwards  v.  Baugh,  11  M.  &  W.  641,  as  to 
this  plea,  puis  darrein  continuance.  Stow  v. 
Bloxam,  2  Esp.  804.  A  plea  of  a  pending 
arbitration  cannot  be  pleaded  in  bar  to  the 
original  cause  of  action.  Harris  v.  Rey- 
nolds, 7  Q.  B.  71 ;  [2  Chitty  Contr.  (11th 
Am.  ed.)  1186;  Smith  v.  Boston,  Concord 
&  Montreal  R.  R.  36  N.  H.  458.]  But  an 
action  will  lie  for  the  breach  of  an  agree- 
ment to  refer.  Livingstone  v.  Ralli,  5  El.  & 
Bl.  132.  And  by  the  C.  L.  P.  Act,  1854, 
s.  11,  if  there  is  an  agreement  to  refer,  and 
an  action  is  brought,  the  court,  or  a  judge, 
may  order  a  stay  of  proceedings.  See,  as  to 
this  section,  Pennell  v.  Walker,  18  C.  B.  651 ; 
Daunt  V.  Lazard,  27  L.  J.  Ex.  399  ;  Hirsch 
V.  Imthum,  lb.  C.  P.  254 ;  Wickham  v. 
Harding,  28  L.  J.  Ex.  215;  Roper  v.  Len- 
don,  lb.  Q.  B.  260;  Blythe  v.  Lafone,  lb.  Q. 
B.  164.  It  is  now  decided  that  where  a  con- 
dition precedent  to  the  biinging  of  an  ac- 
tion is  created,  the  remedy  which  is  afforded 
by  the  courts  cannot  be  resorted  to  until  the 
condition  precedent  has  been  performed ;  and 
therefore  if  parties  agree  to  refer  the  amount 
of  damages,  or  any  matter  of  that  kind. 
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should  pay  the  plaintiff  the  sum  of  £ on  the day  of then  next 

[and  the  defendant,  on  the  said  day  last  aforesaid,  paid  the  said  sum  of  £ 

in  performance  of  this  award]. 

3.  Replication  thereto. 

\_The  replication  may  he,  if  the  reference  to  arbitration  he  denied,  "that  the 
plaintiff  and  defendant  did  not  submit  themselves  to,  or  agree  to  refer,  or  refer 
the  said  matters  in  difference  to  the  award,  order,  or  arbitrament  of  the  said 
W.  H.  and  T.  F.,  or  in  case  they  should  not  agree,  then  to  the  umpirage  of 
the  said  T.  P.  in  manner  and  form  aa  alleged;"  or,  if  the  award  he  denied, 
"  that  the  said did  not  make  the  said  supposed  award,"  S^c. ,;  or  the  plain- 
tiff may  reply  a  revocation  of  the  submission  {see  ante,  Obs.  308),  or  new  assign 
that  the  matters  in  dispute  mentioned  in  the  declaration  are  other  than  and  dif- 
ferent to  the  matters  referred^]  (J) 


BAIL  BONDS,  (c)     See  "Bail  Bond,"  Obs.  ante,  67. 

1.  Non  est  Factum. 

Ante,  286.  {d) 

2.   That  there  was  no  Writ  in  the  Original  Action,  (e) 

That  no  writ  of  capias  whereon  E.  F.  could  or  might  be  arrested  or  holden 
to  bail,  was  issued  out  of  the  said  court  in  the  said  action  in  the  said  condition 
mentioned,  before  the  making  of  the  said  bond. 

3.  Plea  that  the  Bond  was  not  assigned  by  the  Sheriff.  (/) 

Says  that  the  said  bond  was  not  duly  assigned  by  the  sheriff  to  the  plain- 
tiff according  to  the  form  of  the  statute  in  such  case  made  and  provided. 

4.  Plea  that  Bail  was  put  in  and  perfected.  (^) 
That  the  said  E.  F.  did  cause  special  bail  to  be  put  in  for  him  to  the  said 

(b)  A  joinder  of  issue  would  deny  every  in  the  declaration  mentioned  was  Issued, 
material  allegation.  Where  the  defence  is,  that  tiie  writ  is  void, 

(c)  The  bail  may,  of  course,  plead  non  est  it  would  perhaps  be  judicious  to  point  out  in 
factum  if  they  deny  their  execution  of  the  the  plea  the  particular  objection  to  or  defect 
Dond.  Illegality  of  the  bond  at  common  law  in  the  writ,  admitting  that  it  issued.  It  has 
or  by  statute  should  be  pleaded  specially,  been  usual  to  plead  that  no  writ  whereon  the 
See  requisites  of  the  bond  under  23  H.  6,  party  could  be  arrested  or  holden  to  bail  was 
c.  9,  s.  7,  &c.  Tidd,  9th  ed.  233 ;  Chit.  Pr.  ever  issued  in  the  action,  &c.  See  Gurnev 
Index,  "  Bail."  How  far  bail  liable.  lb.  v.  Hopkinson,  1  Cr.,  M.  &  E.  587 ;  Finch  v. 
Plea  that  a  bond  was  given  for  ease  and  Cocken,  2  Cr.,  M.  &  E.  196.  Bail  cannot 
favor.  3  Chit.  PI.  7th  ed.  193.  Bail  cannot  plead  the  principal  was  not  arrested.  Tay- 
plead  matters  merely  affording  ground  for  lor  v.  Clow,  1  B.  &  Ad.  223 ;  Bates  v.  Pil- 
equitable  relief  in  reference  to  the  practice  ling,  2  Cr.  &  M.  375,  per  Bayley  J. 

of  the  court,  but  should  apply  to  the  court  (/)  See  form  in  Phillips  y. "Barlow,  6  C. 

by  motion.    Ball  v.  Swan,  1  B.  &  Aid.  393  ;  &  P.  781 ;  general  form,  Dawes  v.  Papworth, 

Hinton  v.  Acraman,  15  L.  J.  C.  P.  52.  Willes   E.   408  ;    2   Saund.   61,   note.      In 

(d)  Non  est  factum  denies  only  the  making  Phillips  v.  Barlow,  it  was  decided  bv 
of  the.hond.    Ante,  Obs.  285.  Vaughan  J.  that  it  suffices  that  the  sheriff 

(e)  See  forms,  Morgan's  Prec.  514 ;  3  assign  in  the  presence  of  two  witnesses,  and 
Chit.  PI.  191.  Where  there  was  no  writ,  or  that  they  need  not  attest  as  subscribing  wit- 
there  is  a  material  variance  in  setting  it  out     nesses. 

in  the  declaration,  the  proper  form  would        (jr)  It  has  not  been  unusual  to  plead  as  a 
seem  to  be  a  mere  denial  that  the  said  writ    plea  for  delay,  where  bail  has  been  put  in 
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action  in  the  said  court,  and  according  to  the  exigency  of  the  said  writ  and 
the  course  and  practice  of  the  said  court,  K.  L.  and  M.  N.  came  into  the  said 
court  in  their  proper  persons,  and  then  became  pledges  and  bail  [^c.  ;  set  out 
the  recognizance  of  haiV],  as  by  the  record  of  the  said  recognizance  remaining 
in  the  said  court  fully  appears. 

5.  Replication  thereto,  Nul  Tiel  Record.  Qi) 

That  there  is  not  any  record  of  the  said  supposed  recognizance  remaining  in 
the  said  court.     \_IIere  conclude  as  in  forms,  post,  "  Judgments."] 

6.  Pleas  to  a  Bond  given  under  1^3  Vict.  c.  110,  s.  8  :  — 

1.  No  Writ  of  Ca.  Sa.  in  the  Original  Action. 

2.  That  the  Time  for  rendering  was  extended  hy  Rule  of  Court  to  a 

Certain  Day,  before  which  the  Render  was  made. 
Hinton  v.  Acraman,  2  C.  B.  367. 


BAILEES. 


Obs.  —  In  actions  against  bailees  for  not  keeping  goods  safe,  or  not  returning  them 
on  request,  the  plea  of  non  assumpsit,  or  a  plea  traversing  the  contract  or 
agreement  alleged  in  the  declaration,  operates  as  a  denial  of  any  express  or 
implied  contract  to  the  effect  alleged  in  the  declaration,  but  not  of  the  breach. 
PL  R.  6  T.  T.  1853. 
As  to  the  effect  of  non  assumpsit,  ante,  p.  275.  We  have  seen  (ante,  67)  that 
it  is  optional  on  the  part  of  the  plaintiff  to  declare  ex  contractu  or  in  tort,  but 
if  the  action  is  framed  in  contract,  the  breaches  must  be  specially  traversed. 
Any  inconvenienee  that  might  arise  from  a  doubt  whether  the  count  is  in 
contract  or  tort  is  obviated  by  the  C.  L.  P.  Act,  1852,  s.  74,  which  enacts 
that  where  causes  of  action  partake  of  the  character  both  of  breaches  of  con- 
tract and  of  wrongs,  "  any  plea  which  shall  he  good  in  substance,  shall  not 
be  objectionable  on  the  ground  of  its  treating  the  declaration  either  as  framed 
for  a  breach  of  contract  or  for  a  wrong."     See  post,  "  Carriers." 

1.  I^on  Assumpsit.  (*') 
Ante,  284. 

2.  Plea  that  Defendant  did  take  due  Care,  ^c. 

That  he  did  use  due  care,  skill,  and  diligence  in  and  about  the  ["  bleaching 
the  said  table-cloths,''  or  "  did  take  due  and  proper  care  of  the  said  goods  and 
chattels  whilst  they  were  in  his  possession  and  charge  as  aforesaid,"  or  "  that 
he  did  redeliver  the  said  goods  to  the  plaintiff  when  he  was  so  requested  as 
aforesaid"].  (X;) 

but  not  justified  in  dne  time,  &o.  (so  that  the  Taunt.  167;  Tidd,  9th  ed.  317;  Ladd  v. 
bond  is  forfeited),  "  that  the  defendant  Arnaboldi,  1  Cr.  &  J.  97. 
caused  special  bail  to  be  put  in  for  him  to  (h)  See  Practice  Rules,  H.  T.  1853,  r._38. 
the  said  action  in  the  said  condition  men-  (t)  To  an  indebitatus  count  by  a  bailee, 
tioned,  accordinsr,  &c.  and  this,  &c."  It  never  indebted  would  put  in  issue  the  keep- 
seems  that  where  bail  have  been  pat  in,  and  ing  of  the  goods  at  the  defendant's  request,' 
the  entry  remains  in  the  judge's  chambers  or  and  the  reasonableness  of  the  charges  for  so 
in  the  bail  book,  the  plaintiff  should,  if  such  doing. 

a  plea  be  pleaded,  take  out  a  summons  that        {k)  See  forms,  &c.  Moss  u.  Smith,  1  M. 

the  entry   be   struck   out.      See   Austen   v.  &  G.  229 ;  S.  C.  8  Dowl.  19,  and   1    Scott 

Fenton,  1   Taunt.  23 ;  Leigh  «.  Bertles,  6  N.  K.  25. 
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3.  Plea  to  an  Action  against  a  Livery  Stable  Keeper  for  not  taking 
care  of  a  Horse,  that  the  Carelessness  consisted  in  tying  up  the 
Horse  with  one  Halter,  which  was  done  at  the  Plaintiff's  Request. 

That  he  did  take  due  and  proper  care  of  the  said  horse,  except  in  tying  the 
said  horse  up  with  only  one  halter,  and  that  he  tied  the  said  horse  up  with 
one  halter  only  by  the  direction  and  order  of  the  plaintiif. 

4.  Plea  that  Money  in  Defendant's  Hands  as  Bailee  was  feloniously 

stolen  from  him. 
Ante,  "Agent,"  296. 

5.  Plea  that  Bailor  mortgaged  the  Chattel  hailed,  and  that  the  Mortgagee 

has  demanded  and  received  the  same  from  the  Defendant.  (V) 

European  &  Australian  Mail  Co.  v.  Royal  Mail  Steam  Packet  Co.  30 
L.  J.  C.  P.  247. 


BANKRUPTCY  —  ASSIGNEES. 

I.    ASSIGNEES   OF   A   BANKRUPT. 

Obs. —  See  Forms  of  Declarations,  ante,  52.  Pleas  of  set-off,  and  mutual  credit, 
in  actions,  by  or  against  assignees,  ^osf,  "Set-off."  Payment  to  assignees, 
post,  "  Payment."  [Order  and  disposition.  Reynolds  v.  Bowly,  L.  R.  2  Q. 
B.  41,  474;  Priestly  v.  Pratt,  L.  R  3  Ex.  101;  Greeu  v.  Ingham,  L.  R.  2  C. 
P.  525.]  By  R.  5,  T.  T.  1853,  "  in  all  actions  by  and  against  assignees  of  a 
bankrupt  or  insolvent,  &c.  the  character  in  which  the  plaintiff  or  defendant 
is  stated  on  the  record  to  sue  or  be  sued,  shall  not  in  any  case  be  considered  as 
in  issue,  unless  specialh/  denied." 
The  bankrupt  law  consolidation  act,  12  &  13  Viet.  c.  106,  enacts. 
Section  153.  "  The  assignees,  with  the  leave  of  the  court  first  obtained,  upon 
application  to  such  court,  but  not  otherwise,  may  commence,  prosecute,  or 
defend  any  action  at  law  or  suit  in  equity  which  the  bankrupt  might  have 
commenced  and  prosecuted  or  defended,  and  in  such  case  the  costs  to  which 
they  may  be  put  in  respect  of  such  suit  or  action  shall  be  allowed  out  of  the 
proceeds  of  the  estate  and  effects  of  the  bankrupt."  But  if  the  assignees 
bring  an  action  without  such  leave,  the  court  in  which  the  action  has'  been 
bronght  cannot  on  that  ground  stay  the  proceedii^s;  nor  does  the  want  of 
such  leave  furnish  a  good  plea  to  the  action.  Lee  v.  Sangster,  2  C.  B.  N.  S. 
1;  Piercy  v.  Roberts,  1  Myl.  &  K.  4;  Casborne  v.  Banham,  6  Sim.  317. 
Section  233,  as  varied  by  17  &  18  Vict.  c.  119,  s.  124.  "If  the  bankrupt  shall 
not  (if  he  were  within  the  United  Kingdom  at  the  date  of  the  adjudication) 
within  two  calendar  months  after  the  advertisement  of  the  bankruptcy  in  the 
London  Gazette,  or  (if  he  were  in  any  other  part  of  Europe  at  the  date  of  the 
adjudication)  within  three  months  after  such  advertisement,  or  (if  he  were 
elsewhere  at  the  date  of  the  adjudication)  within  twelve  months  after  such 
advertisement,  have  commenced  an  action,  suit,  or  other  proceeding  to  dis- 
pute or  annul  the  fiat  or  the  petition  for  adjudication,  and  shall  not  have 
prosecuted  the  same  with  due  diligence  and  with  effect,  the  Gazette  contain- 
ing such  advertisement  shall  he  conclusive  evidence  in  all  cases  as  against 

(l)  When   a  bailor  mortgages   a  chattel  right  of  the  bailee  to  set  up  the  jus  tertii  and 

bailed,  and  the  mortgagee  has  a  right   to  form,  see  Thorne  v.  Tilbury,  3  H.  &  N.  534; 

demand  possession  fVom  the  bailee,  and  does  Sheridan  v.  The  New  Quay  Co.  4  C.  B.  N.  S. 

demand  it,  the  bailee  may  refuse  to  give  the  618  :  Anderson  v.  The  Midland  Ey.  Co.  30 

chattel   to   the  bailor.      European   &  Aus-  L.  J.  Q.  B.  94.     [Right  of  pawnee  to  re- 

tralian  Mail  Co.  «.  The  Boyal  Mail  Steam  pledge.     Plea  by  second  pawnee.    Donald  v. 

Packet  Co.  30  L.  J.  C.  P.  247.     As  to  the  Saokling,  L.  R.  1  Q.  B.  585.] 
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Ob8.  such  bankrupt,  and  in  all  actions  at  lavr  or  suits  in  equity  brought  by  the 
assignees  for  any  debt  or  demand  for  -which  such  bankrupt  might  have  sus- 
tained any  action  or  suit  had  he  not  been  adjudged  bankrupt,  that  such  per- 
son so  adjudged  bankrupt  became  a  bankrupt  before  the  date  and  suing  forth 
of  such  fiat,  or  before  the  date  and  filing  of  the  petition  for  adjudication,  and 
that  such  fiat  was  sued  forth,  or  such  petition  filed,  on  the  day  on  which  the 
same  is  stated  in  the  Gazette  to  bear  date."  A  copy  of  the  Gazette  is  suffi- 
cient evidence  of  any  matter  contained  therein.  S.  240. 
Section  2i34.  "  In  any  action,  other  than  an  action  brought  by  the  assignees 
for  any  debt  or  demand  for  which  the  bankrupt  might  have  sustained  an 
atjtion  had  he  not  been  adjudged  bankrupt,  and  whether  at  the  suit  of  or 
against  the  assignees,  or  against  any  person  acting  under  the  warrant  of  the 
court,  for  anything  done  under  such  warrant,  no  proof  shall  be  required,  at 
the  trial,  of  the  petitioning  creditor's  debt,  or  of  the  trading  or  act  of  bank- 
ruptcy respectively,  unless  the  other  party  in  such  action  shall,  —  if  defend- 
ant, at  or  before  pleading,  and  if  plaintiff,  before  issue  joined,  —  give  notice 
in  writing  to  such  assignees  or  other  person  that  he  intends  to  dispute  some 
and  which  of  such  matters;  and  in  case  such  notice  shall  have  been  given,  if 
such  assignees  or  other  person  shall  prove  the  matter  so  disputed,  or  the 
other  party  admit  the  same,  the  judge  before  whom  the  cause  shall  be  tried 
may  (if  he  think  fit)  grant  a  certificate  of  such  proof  or  admission;  and  such 
assignees  or  other  person  shall  be  entitled  to  the  costs  occasioned  by  such 
notice;  and  such  costs  shall,  if  such  assignees  or  other  person  shall  obtain  a 
verdict,  be  added  to  the  costs,  and  if  the  other  party  shall  obtain  a  verdict, 
shall  be  deducted  from  the  costs  which  such  other  party  would  otherwise  be 
entitled  to  receive  from  such  assignees  or  other  person." 

1.  Denial  that  Plaintiffs  are  Assignees,  (m) 

.    ^         '     '       '        .      I      That  the  plaintiflPs  were  not  nor  are  assignees  as 
A.  a.  and  another,  suing  >-   ii       j 

as  assignees, '&c.         ) 

2.  Notice  to  he  given  with  the  above  Plea,  (n) 
In  the . 


A.  B.  and  G.  H.  suing  as  assignees  of  E.  F.  an  alleged  bankrupt,  plaintiffs, 

and 
C.  D.,  defendant. 

(m)  Porter  v.  Walker,  1  M.  &  G.  686.  son  o.  Liversedge,  11  M.  &  W.  517.  Under 
See  form,  &c.  Scott  K.  Thomas,  6  C.  &  P.  611.  this  plea  defendant  may,  in  actions  of  con- 
[What  is  evidence  of  title  of  assignees,  Kelly  tract,  show  the  non-joinder  of  another  as- 
V.  Morray,  L.  R.  1  C.  P.  667.1  In  Inglis  v.  signee.  Jones  v.  Smith,  1  Ex.  831.  . 
Spence,  1  Cr.,  M.  &  R.  432,  it  was  decided,  (n)  See  ante,  Obs.  and  last  note.  This 
that  in  an  action  by  the  assiffnees  of  a  bank-  notice  must  be  specific ;  notice  of  intention 
rupt,  admissions  of  their  title  as  assignees  by  to  dispute  "  the  bankruptcy  "  is  insufficient, 
the  defendant,  in  letters  addressed  to  the  so-  Trimley  v.  Unwin,  6  B.  &  C.  537.  If  the 
licitor  to  the  commission  and  to  one  of  the  notice  be  to  dispute  "  the  act  of  bankruptcy  " 
assignees,  are  prima  facie  evidence  of  title,  only,  and  the  plaintiff  succeed  at  the  trial  in 
so  as  to  dispense  with  strict  proof,  though  proving  an  act  of  bankruptcy,  then  a  trad- 
there  is  a  plea  denying  the  title  of  the  plain-  ing,  and  a  petitioning  creditor's  debt,  co-ex- 
tifFs  as  assignees,  and  notice  to  dispute  has  istent  with  that  act,  but  no  others,  are  admit- 
been  given.  See  ante,  Obs.  Under  this  plea  ted.  Porter  v.  "Walker,  1  M.  &  G.  686.  If 
and  the  notice  (which  must  in  aU  cases  be  the  notice  to  dispute  be  not  given  in  due 
delivered  with  the  plea),  the  plea  alone  being  time,  the  party  should  obtain  a  judge's  order 
insufficient,  Moon  v.  Raphael,  7  C.  &.  P.  for  leave  to  withdraw  his  plea,  &c.  pleading 
115,  the  trading,  the  petitioning  creditor's  de  novo,  with  such  notice.  See  De  Chai'me 
debt,  the  act  of  bankniptcy,  and  the  validity  v.  Lane,  2  Camp.  324;  Radmore  v.  Gould,  1 
of  the  fiat,  may  (all  or  any  of  them)  be  put  Wightw.  80 ;  Poole  v.  Bed,  1  Stark.  R.  328. 
in  issue,  Butler  v.  Hobson,  4  Bing.  N.  C.  The  notice  seems  to  be  requisite,  although 
290;  and  the  same  holds  in  trover;  Buck-  the  assignees  sue  or  are  sued  with  another 
ton  V.  Frost,  8  Ad.  &  E.  845;  .and  eject-  person.  Gilman  u.  Cousins,  2  Stark.  R. 282; 
ment,  brought  by  assignees.    Doe  d.  John-  Smith  v.  Nicholson,  2   Stark.   Ev.   3d  ed. 
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Take  notice  that  the  above-named  defendant  intends,  on  the  trial  of  this 
cause,  to  dispute  the  trading,  petitioning  creditor's  debt,  and  act  of  bankruptcy 
[or,  if  one  only  of  such  matters  be  disputed,  name  it  according  to  the  pled]  of 
E.  F.  above  named.     Dated  [^c.J 

,  defendant's  attorney  [or  "  agent "]. 

To  A.  B.  and  G.  H.,  the  above-named  plaintiffs, 

and  to ,  their  attorney  [or  "agent"],  (o) 

3.  Plea  to  an  Action  hy  Assignees  for  Money  had  and  received  to  their 
Use,  that  the  Defendant  paid  over  the  Money  to  bond  fide  Creditors 
of  the  Bankrupt  by  his  Command,  without  Notice  of  any  previous 
Act  of  Bankruptcy.  ( jo) 

Commencement,  ante,  20,  21. J  That  the  money  herein  pleaded  to  was  re- 
ceived by  the  defendant  after  the  said  E.  F.  committed  an  act  of  bankruptcy, 
and  before  the  filing  of  the  petition  for  adjudication  of  bankruptcy  against  the 
said  E.  F. ;  and  that  while  he  the  defendant  held  the  said  money  for  the  use 
of  the  said  E.  F.,  and  before  the  filing  of  such  petition,  he  the  defendant,  on 
behalf  of  the  said  E.  F.,  really  and  bond  fide,  and  not  by  way  of  fraudulent 

preference,  paid  over  the  sum  of  money  herein  pleaded  to  to ,  then  being 

a  creditor  of  the  said  E.  F.,  to  the  amount  of  the  same.  And  the  defendant 
says  that  he  had  not  at  the  time  of  such  payment  notice  of  any  prior  act  of 
bankruptcy  by  the  said  E.  F.  committed. 


note ;  or  are  not  described  as  assignees  on 
the  record  ;  Simmons  v.  Knight,  3  Camp. 
251  ;  but  it  is  not  necessary  on  an  issue  di- 
rected by  the  court.  Lott  v.  Melville,  .3  M. 
&  G.  40 ;  and  ante,  126,  note  (f).  If  the 
assignees  are  strangers  to  the  record  and 
their  title  comes  only  incidentally  in  ques- 
tion, it  must  be  regularly  proved,  though  no 
notice  has  been  given  by  the  opposite  party. 
Doe  w.  Liston,  4  Taunt.  741.  Unless  notice 
be  given  to  dispute  the  petitioning  creditor's 
debt,  the  debt  upon  the  proceedings  must  be 
taken  to  be  admitted  for  all  purposes.  Her- 
naman  v.  Barber,  14  C.  B.  583. 

(o)  A  like  notice,  to  be  given  on  the  part 
of  a  plaintiff,  to  be  given  before  issue  joined 
can  be  readily  framed  from  the  above. 

ip)  The  12  &  13  Vict.  c.  106,  s.  133,  en- 
acts, "  that  all  payments  really  and  bona  fide 
made  by  any  bankrupt,  or  by  any  person  on 
his  behalf  before  date  of  the  fiat  or  the  filing 
a  petition  for  adjudication  of  bankruptcy,  to 
any  creditor  of  such  bankrupt,  and  all  pay- 
ments really  and  bona  fide  made  to  any  bank- 
rupt before  the  date  of  the  fiat  or  the  filing 
of  such  petition,  and  all  contracts,  dealings, 
and  transactions  by  and  with  any  bankrupt 
really  and  bond  fide  made  and  entered  into 
before  the  date  of  the  fiat  or  the  filing  of 
such  petition,  and  all  executions  and  attach- 
ments against  the  lands  and  tenements  of 
any  bankrupt  bona  fide  executed  by  seizure, 
and  all  executions  and  attachments  against 
fhe  goods  and  chattels  of  any  bankrupt  bond 
fide  executed  and  levied  by  seizure  and  sale 
before  the  date  of  the  fiat  or  the  filing  of 
such  petition,  shall  be  deemed  to  be  valid. 


notwithstanding  any  prior  act  of  bankruptcy 
by  such  bankrupt  committed,  provided  the 
person  so  dealing  with  or  paying  to,  oi'  being 
paid  by  such  bankrupt,  or  at  whose  suit,  or 
on  whose  account  such  execution  or  attach- 
ment shall  have  issued,  had  not  at  the  time 
of  such  payment,  conveyance,  contract,  deal- 
ing, or  transaction,  or  at  the  time  of  so  ex- 
ecuting or  levying  such  execution  or  attach- 
ment, or  at  tire  time  of  making  any  sale 
thereunder,  notice  of  any  prior  act  of  bank- 
ruptcy by  him  committed."  Proviso  that 
nothing  therein  contained  shall  give  validity 
to  payments,  &c.  by  way  of  fraudulent  pref- 
erence. In  Kynaston  v.  Crouch,  14  M.  & 
W.  266,  the  defendant,  as  foreman  of  a  bank- 
rupt, carried  on  his  business  after  a  secret 
act  of  bankruptcy,  and  in  so  doing  received 
money  due  to  the  bankrupt  and  made  bona 
fide  payments  for  him;  in  an  action  for  the 
former  money  by  the  assignees,  it  was  held 
that  he  could  not  protect  himself  under  the 
ordinary  pleas  of  non  assumpsit  and  set-off; 
and  see  Pennoll  v.  Aston,  14  M.  &  W.  415. 
See  next  form.  As  to  answering  an  account 
stated,  see  ante,  294.  As  to  what  is  sufficient 
notice  of  an  act  of  bankruptcy,  and  gener- 
ally as  to  notice,  see  Christie  v.  Winnington, 
8  Ex.  287 ;  Brewin  v.  Short,  24  L.  J.  Q.  B. 
297  ;  Pike  v.  Stevens,  12  Q.  B.  465  ;  Hope 
V.  Meek,  10  Ex.  829;  Brewin  v.  Briscoe, 
28  L.  J.  Q.  B.  329  ;  Broadbent  v.  Varley,  12 
C.  B.  N.  S.  214 ;  Edwards  v.  Gabriel,  30  L. 
J.  Ex.  245 ;  Edwards  v.  Scarsbrook,  32  L.  J. 
Q.  B.  45 ;  Young  v.  Roebuck,  32  L.  J.  Ex 
260.  And  see  Bramwell  v.  Eglinton,  4  N.  R. 
56,  Q.  B.     " 
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4.  Plea  of  Payment  to  a  Bankrupt  after,  hut  without  Notice  of  an  Act 

of  Bankruptey,  and  before  Petition  filed.  Qq) 

Commencement,  ante,  20.]  That  after  the  accruing  of  the  plaintiff's  claim 
herein  pleaded  to,  and  after  the  said  E.  F.  committed  an  act  of  bankruptcy, 
and  before  the  filing  of  the  petition  for  adjudication  of  bankruptcy  under  which 
the  plaintiffs  now  sue  as  such  assignees  as  aforesaid,  he  the  defendant  really 
and  bona  fide,  and  not  by  way  of  fraudulent  preference,  paid  to  the  said  E.  F., 
who  then  accepted  and  received  from  the  defendant  divers  sums  of  money  to 
the  amount  of  the  claim  herein  pleaded  to,  in  full  satisfaction  and  discharge  of 
the  said  claim.  And  the  defendant  says  that  he  had  not  at  the  time  of  such 
payment  notice  of  any  prior  act  of  bankruptcy  by  the  said  E.  F.  committed,  (r) 

5.  Plea  to  an  Action  hy  Assignees,  that  the  Bankrupt  assigned  the 

Debt  to  a  Third  Person  before  Bankruptcy,  (s) 

•    That  before  the  said  C.  (the  bankrupt)  became  bankrupt,  by  a  deed  (<) 

made  the day  of ,  between  the  said  C.  of  the  one  part,  and  one  D. 

of  the  other  part,  after  reciting  that  the  said  D.  had  lent  and  advanced  to  the 

said  C.  £ ,  and  that  [set  out  any  further  recitals  that  may  he  necessary  to 

explain  the  transaction^  the  said  C,  before  he  became  bankrupt,  on  [^c],  in 
pursuance  of  the  said  agreement,  and  for  the  considerations  aforesaid,  and  of 
10s.  to  the  said  C.  paid  by  the  said  D.,  did  bargain,  sell,  assign,  transfer,  and 
set  over  unto  the  said  D.  and  Co.,  their  executors  [^c],  all  and  every  [^c.  ; 
set  out  the  operative  part  of  the  deed'],  and  all  right,  title,  and  interest,  property, 
benefit,  claim,  and  demand  whatsoever  at  law  or  in  equity  of  him  the  said  C, 
of,  in,  and  to  the  same  premises,  and  every  part  thereof,  to  have,  hold,  recover, 
receive,  take,  and  enjoy  [4"c.J)  and  all  and  singular  other  the  remedies  thereby 
assigned  or  intended  so  to  be  unto  the  said  D.,  his  executors  [^c],  in  trust 
that  he  the  said  D.  did  and  should  in  the  first  place  thereout  deduct,  retain  to, 

and  reimburse  himself  the  said  sum  of  £ ,  with  interest  for  the  same  at  £5 

per  cent.,  and  in  the  next  place  to  pay  over  the  surplus,  if  any,  unto  the  said  C, 
his  executors,  administrators,  or  assigns,  or  to  such  person  or  persons  as  he  or 
they  might  appoint  to  receive  the  same,  whereof  he  the  defendant,  before  the 
said  C.  became  bankrupt  as  aforesaid,  and  before  the  commencement  of  this 
suit,  had  notice ;  and  the  defendant  further  says,  that  from  the  time  of  the 

making  of  the  said  deed  until  and  at  the  time  when  the  said  sum  of  £ , 

parcel,  &c.  became  due  and  payable,  the  said  sum  of  £ so  lent  by  the 

said  D.  to  the  said  C.  as  aforesaid,  together  with  interest  thereon,  amounting 

together  to  £ ,  was  due  and  owing  from  the  said  C.  to  the  said  D.,  and 

exceeded  the  said  sum  of  £ ,  parcel,  &c.  herein  pleaded  to,  and  which  said 

last-mentioned  sum  at  the  commencement  of  this  suit  was  and  still  is  due  and 

(q)  See  last  note,  and  observe  the  notes  to  (t)  The  assignment  need  not  be  in  writing, 
the  pleas,  ;)os«,  title  "Payment."  Tibbets  u.  George,  5  Ad.  &  E.  107.  An  or- 
(r)  See  Cochrane  v.  Green,  post,  note.  der  of  a  creditor 'to  his  debtor  to  pay  the 
(s)  Form,  &c. ;  Leslie  v.  Guthrie,  1  Bing.  debt  to  a  third  person,  assented  .to  by  the 
N.  C.  697 ;  and  law ;  Tibbets  v.  George,  5  debtor,  hinds  the  debtor.  Hamilton  v.  Spot- 
Ad.  &  K  107  ;  and  see  Gale  v.  Lewis,  9  Q.  tiswoode,  4  Ex.  200.  As  to  assent,  see  Mc- 
B.  730;  Pott  V.  Lomas,  6  H.  &  N.  529.  Pleas  Gowan  k.  Smith,  26  L.  J.  Ch.  8.  All  three 
of  set-ofE  and  mutual  credit  to  actions  by  as-  must  be  parties  to  the  agreement.  Cochrane 
signees,  post,  "  Set-oflF."  v.  Green,  9  C.  B.  N.  S.  464. 
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payable  and  unpaid  to  the  said  D.,  who  at  the  time  of  the  said  bankruptcy  of 
the  said  C,  and  at  the  time  when  the  plaintiffs  became  and  were  such  assignees 
as  aforesaid,  and  from  thence  until  and  at  the  time  when  the  said  sum  of 

£ ,  parcel,  &c.  became  due,  claimed  to  be  and  was  and  still  claims  to  be 

and  is  entitled  to  receive  from  the  defendant  the  said  sum  of  £ ,  parcel, 

&c.  under  and  by  virtue  of  the  said  deed. 

II.  ASSIGNEES   OP  AN  INSOLVENT,  (u) 
See  post,  "  Insolvent." 


BANKRUPTCY  —  BANKRUPT. 

Obs.  —  By  the  161st  section  of  the  bankruptcy  act,  1861,  which  is  substituted  for 
the  205th  section  of  the  banlcrupt  act,  1849,  it  is  enacted,  "  The  order  of 
discharge  [certificate  under  the  bankrupt  act,  1849]  shall  upon  taking  effect 
discharge  the  bankrupt  from  all  debts,  claims,  or  demands  provable  under 
his  bankruptcy  save  as  herein  otherwise  provided  (see  s.  159),  and  if  there- 
after he  shall  be  arrested,  or  any  action  shall  be  brought  against  him  for  any 
such  debt,  claim,  or  demand,  he  shall  be  discharged  upon  entering  an  appear- 
ance, and  may  plead  in  general  that  the  cause  of  action  accrued  before  he 
became  bankrupt,  and  may  give  this  act  and  the  special  matter  in  evidence, 
and  the  order  of  discharge  shall.be  sufficient  evidence  of  the  bankruptcy  and 
the  proceedings  precedent  to  the  order  of  discharge."  [For  the  gorrespond- 
ing  provision  in  the  United  States  bankrupt  act,  see  Rev.  St.  U.  S.  tit.  LXI. 
ch.  5,  §  5119,  p.  993.] 

By  section  164,  "  After  the  order  of  discharge  takes  effect,  the  bankrupt  shall 
not  be  liable  to  pay  or  satisfy  any  debt,  claim,  or  demand  provable  under 
the  bankruptcy,  or  any  part  thereof  on  any  contract,  promise,  or  agreement, 
verbal  or  written,  made  after  adjudication;  and  if  he  be  sued  on  any  such 
contract,  promise,  or  agreement,  he  may  plead  in  general  that  the  cause  of 
action  accrued  pending  proceedings  in  bankruptcy,  and  may  give  this  act  and 
the  special  matter  in  evidence."  [If  a  judgment  is  recovered  against  a  party, 
upon  a  debt  provable  in  bankruptcy,  after  he  has  been  adjudged  a  bankrupt 
under  the  United  States  bankrupt  law,  his  certificate  of  discharge  in  bank- 
ruptcy is  no  defence.  Bradford  v.  Rice,  102  Mass.  472.  Such  a  judgment 
cannot  be  proved  against  the  bankrupt's  estate.  In  re  Williams,  2  Bankr. 
Reg.  79  ;  Gray  J.  in  Bradford  v.  Rice,  102  Mass.  473.] 

By  section  166,  "  Any  contract,  covenant,  or  security  made  or  given  by  a 
bankrupt  or  other  person  with,  to,  or  in  trust  for  any  creditor  for  securing 
the  payment  of  any  money  as  a  consideration,  or  with  intent  to  persuade  the 
creditor  to  forbear  opposing  the  order  for  discharge,  or  to  forbear  to  petition 
for  a  rehearing  of,  or  to  appeal  against  the  same,  shall  be  void,  and  any 
money  thereby  secured  or  agreed  to  be  paid  shall  not  be  recoverable,  and  the 
party  sued  on  any  such  contract  or  security  may  plead  in  general  that  the 
cause  of  action  accrued  pending  proceedings  in  bankruptcy,  and  may  give 
this  act  and  the  special  matter  in  evidence.  Provided  always,  that  no  such 
security,  it  a  negotiable  security,  shall  be  void  as  against  a  bona  fide  holder 
thereof  for  value  without  notice  of  the  consideration  for  which  it  was  given." 
Under  the  12  &  13  Vict.  c.  106,  s.  202,  such  a  negotiable  security  was  abso- 
lutely void;  Goldsmith  v.  Hampton,  8  C.  B.  N.  S.  94;  Reed  v.  Wiggins,  [13 
C.  B.  N.  S.  220;]  32  L.  J.  C.  P.  131;  and  the  general  issue  might  be  pleaded, 
and  the  act  and  the  special  matter  given  in  evidence.  [For  corresponding 
provision  in  the  United  States  bankrupt  act,  see  Rev.  St.  u.  S.  tit.  LXI.  ch. 
5,^5131,  p.  997.] 

The  above  general  pleas  of  bankruptcy  are  applicable  only  where  actions  are 

(«)  The  court  of  bankruptcy  has  now  the    possessed  by  the  court  for  the  relief  of  insol- 
jurisdiction,  powers,  and  authorities  formerly    vent  debtors.    Bankruptcy  Act,  1861,  s.l. 
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0ns.  commenced  against  tlie  bankrupt  after  the  order  of  discharge  has  taken 
effect.  If  the  order  of  discharge  take  effect  after  action,  but  before  plea, 
it  should  be  so  pleaded;  if  after  plea,  it  should  be  pleaded  puis  darrein  con- 
tinuance, in  either  case  stating  the  proceedings.  See  form,  post,  Todd  u. 
Maxfield,  6  B.  &  C.  105;  [Corpening  v.  Grinnell,  10  Led.  (Law)  15;  Keene 
e.  Mould,  16  Ohio,  12.  As  to  stating  the  proceedings,  see  Preston  v.  Simons, 
1  Eich.  (S.  Car.)  262;  Downer  v.  Chamberlin,  21  Vt.  414.]  As  to  what  is 
provable  under  tlie  bankruptcy  and  barred  by  the  certificate  or  order  of  dis- 
charge, see  Bankrupt  Law  Consolidation  Act,  1849,  s.  165  and  ss.  172- 
182 ;  Temple  v.  PuUen,  8  Ex.  389 ;  Young  v.  Winter,  16  C.  B.  401 ;  [Metcalfe 
V.  Hanson,  L.  R.  1  H.  L.  242;  Muge  v.  Rowan,  L.  R.  3  Ex.  85  ;  Betteley  v. 
Stainsby,  L.  B.  2  C.  P.  568;]  Warburg  v.  Tucker,  5  El.  &  Bl.  384;  El.,  Bl.  & 
El.  914;  Ex  parte  Barwis,  25  L.  J.  Bank.  10  ;  Ex  parte  Bateman,  15  L.  J. 
Bank.  19  ;  Maples  v.  Pepper,  18  C.  B.  177;  Boyd  v.  Robins,  4  C.  B.  N.  S. 
749;  Parker  v.  Ince,  4  H.  &  N.  53 ;  White  v.  Corbett,  1  El.  &  El.  692; 
Thomas  v.  Hopkins,  7  C.  B.  N.  S.  711;  Adkins  v.  Farrington,  5  H.  &  N. 
586;  Ex  parte  Boddam,  29  L.  J.  Bank.  20  ;  Elder  v.  Beaumont,  8  El.  &  Bl. 
353;  Betteley  v.  Stainsby,  31  L.  J.  C.  P.  337;  Re  Moor,  3  N.  R.  546,  L.  C; 
Bankruptcy  Act,  1861,  ss.  149-154;  Deacon's  Bankruptcy  by  Langley,  and 
Shelford  on  Bankruptcy  ;  [Rev.  St.  U.  S.  tit.  LXI.  c.  4,  §  5067  et  seq.  c.  5, 
§  5119,  p.  993.  Under  the  United  States  bankrupt  law,  no  debt  created  by 
the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a  public 
officer,  or  while  acting  in  any  fiduciary  character,  shall  he  discharged  by 
proceedings  in  bankruptcy ;  but  the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of  such  debt.  Rev.  St.  U.  S.  tit. 
LXL  c.  5,  §  5117,  p.  993;  Morse  v.  Hutchins,  102  Mass.  439;  Cronan  v. 
Cutting,  104  Mass.  245;  In  re  Kimball,  6  Blatchf.  292;  In  re  Seymour,  1 
Ben.  348;  In  re  Kimball,  2  Ben.  554.]  A  public  ofiicer  of  a  company  can- 
not plead  his  own  bankruptcy  in  bar  of  an  action  in  which  he  is  sued  as 
representative  of  the  company.  Steward  i>.  Dunn,  11  M.  &  W.  63.  The 
defendant  cannot  give  his  bankruptcy  in  evidence  under  the  general  issue. 
Gowland  v.  Warren,  1  Camp.  363;  Stedman  v.  Martinnant,  12  East,  664; 
R.  G.  T.  T.  1853,  ante,  276  ;  [1  Chitty  PL  506.]  The  plaintiff  need  not  re- 
ply specially  to  a  plea  of  the  defendant's  bankruptcy  pleaded  generally  under 
the  statute;  under  a  joinder  of  issue  he  may  show  any  special  matter  proving 
the  invalidity  of  the  certificate  or  order  of  discbarge,  or  defeating  or  avoid- 
ing its  operation.  Wilson  v.  Kemp,  2  M.  &  S.  549;  Hughes  v.  Morley,  1  B. 
&  Aid.  22  ;  Horn  u.  Ion,  4  B.  &  Ad.  78.  See  Bankruptcy  Act,  1849,  s.  201, 
repealed  by  Bankruptcy  Act,  1861,  s.  159  of  the  latter  act  being  substituted. 
[The  provisions  for  testing  the  validity  of  a  discharge  in  bankruptcy  under 
the  United  States  bankrupt  law,  are  exclusive ;  the  validity  of  such  discharge 
cannot  be  impeached  in  a  suit  in  a  federal  or  a  state  court,  on  a  debt  prov- 
able in  proceedings  against  the  defendant  under  that  law,  and  of  a  nature  to 
be  barred  by  a  valid  discharge  in  those  proceedings.  Way  v.  Howe,  108 
Mass.  502;  Burpee  v.  Sparhawk,  108  Mass.  112,  113;  Corey  u.  Ripley,  57 
Maine,  69;  Ocean  National  Bank  v.  Olcott,  46  N.  Y.  12;  Rev.  Sts.  U.  S. 
tit.  LXL  c.  5,  §  5119,  p.  993;  Simons  v.  Slocum,  3  Cranch,  300,  308; 
Crocker  v.  Marine  National  Bank,  101  Mass.  240;  Payne  v.  Able,  7  Bush, 
344  ;  but  see  Beardsley  v.  Hall,  36  Conn.  270;  Batchelder  v.  Low,  43  Vt. 
662.]  To  support  the  plea  of  bankruptcy,  the  defendant  has  only  to  produce 
his  certificate  or  order  of  (Jischarge  duly  allowed.  Taylor  v.  W"elsford, 
Moody  &M.  503.  See  Bankruptcy  Act,  1849,  s.  205,  and  Bankruptcy  Act, 
1861,  s.  161,  supra.  [Under  the  United  States  bankrupt  law,  the  certificate 
is  made  conclusive  evidence,  in  favor  of  such  bankrupt,  of  the  fact  and  the 
regularity  of  his  discharge.  Rev.  Sts.  U.  S.tit.  LXI.  c.  5,  §  5119,  p,  993.]  The 
plea  puts  merely  the  certificate  or  order  of  discharge  in  issue.  The  order  of 
discharge  does  not  release  or  discharge  any  person  who  was  a  partner  with 
the  bankrupt  at  the  time  of  the  bankruptcy,  or  was  then  jointly  bound  or  had 
made  any  joint  contract  with  him.  Bankruptcy  Act,  1861,  s.  163.  [Corre- 
sponding to  this,  the  United  States  bankrupt  act  provides  that  the  discharge 
shall  not  release,  discharge,  or  affect  any  person  liable  for  the  same  debt  for 
or  with  the  bankrupt,  either  as  partner,  joint  contractor,  indorser,  surety,  or 
otherwise.     Rev.  Sts.  U.  S.  tit.  LXL  c.  5,  §  5118,  p.  993.]     In  the  case  of 
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Obs.  the  bankruptcy  and  certificate  or  order  of  discharge  of  one  of  several  debtors, 
he  need  not  be  made  a  defendant.  Form  5,  ante,  271,  note  (»).  If  joined, 
and  he  plead  his  certificate  or  order  of  discharge,  the  plaintiff  may  reply;  see 
lb.;  or  may  enter  a  nolle  prosequi  as  to  him,  and  proceed  against  the  other 
debtors.  Noke  v.  Ingham,  1  Wils.  89;  Moravia  v.  Hunter,  2  M.  &  Sel.  444; 
2  Rose,  264,  S.  C;  Grant  v.  Jackson,  Peake  R.  203.  A  proof  or  claim  by  a 
creditor  under  the  bankruptcy,  operates  of  itself  as  a  relinquishment  or  dis- 
continuance of  any  action  previously  brought  against  the  bankrupt.  Bank- 
rupt Act,  1849,  s.  182.  [See  Rev.  Sts.  U.  S.  tit.  LXI.  c.  5,  §  5105,  p.  990; 
Bennett  v.  Goldthwait,  109  Mass.  494.]  And  when  a  creditor  has  been  al- 
lowed to  prove,  it  seems  that  the  bankrupt  is  not  entitled  to  have  an  entry  or 
suggestion  of  the  election  put  on  the  record  in  which  the  action  is  brought. 
Kemp  V.  Potter,  6  Taunt.  549;  Sainter  v.  Pergusson,  8  C.  B.  619.  The 
proof  of  the  debt  cannot  be  pleaded  in  bar  of  the  action ;  but  the  bankrupt 
may  apply  to  the  court  in  which  the  action  is,  to  stay  proceedings.  Harley 
V.  Greenwood,  5  B.  &  Aid.  95;  Woodward  v.  Meredith,  2  D.  &  L.  135. 
Proof  for  part  of  a  judgment  debt  is  the  same  as  proof  for  the  whole.  Geikie 
0.  Hewson,  4  M.  &  G.  618;  Sainter  v.  Fergusson  and  Woodward  v.  Mere- 
dith, ubi  sup.  When  the  bankrupt  is  sued  jointly  with  any  other  person,  the 
relinquishing  of  the  action  against  the  bankrupt  does  not  affect  it  against 
such  other  person.     Bankrupt  Act,  1849,  a.  182. 

1.  Plea  of  Defendants  Bankruptcy  and  Order  of  Discharge  hefore 

Action. 

That  he  became  bankrupt- within  the  meaning  of  the  statutes  in  force  con- 
cerning bankrupts,  and  that  the  causes  of  action  (a;)  in  the  declaration  men- 
tioned accrued  before  the  defendant  so  became  bankrupt,  (y)    [See  «M/>ra,Obs.J 

2.  Plea  of  Defendant's  Bankruptcy  and  Discharge  after  Action 

brought.  (2) 

That  after  the  accruing  of  the  alleged  causes  of  action,  the  defendant  being 
liable  to  become  and  be  adjudged  bankrupt  within  the  meaning  of  the  statutes 
in  force  concerning  bankrupts,  such  proceedings  were  had  and  prosecuted  in  the 

court  of  bankruptcy  for  the  district  [or  in  the  county  court  of , 

holden  at ],  being  the  court  having  jurisdiction  in  that  behalf,  according 

to  the  said  statutes,  (a)  that  the  defendant  became  and  was  by  the  said  court 
duly  adjudged  bankrupt  under  and  according  to  the  provisions  of  the  said 
statutes,  and  the  said  court  afterwards  and  after  the  commencement  of  this 
suit  {!))  made  and  granted  to  the  defendant  an  order  of  discharge  pursuant  to 
the  said  statutes,  which  said  order  has  taken  and  remains  in  efTect. 

(x)  This  form  must  be  adhered  to.    Charl-  ante,  316,  317  ;   but  the   order  of  discharge 

ton  V.  King,  4  T.  R.  155;  Sheen  v.  Garrett,  after  it  has  taken  effect,  discharges  the  bank- 

6  Bing.  688,  689  ;  Wheatley  v.  Williams,  1  rupt  from  all  debts  provable  under  the  bank- 

M.  &  W.  537,  per  Parke  B.  ruptey,  and  should  be  pleaded  as  above,  or 

(y)  Non  assumpsit  might  also  be  pleaded  ;  puis  darrein  continuance,  according  as  it  takes 

but  this  is  not  advisable  where  the  certifi-  effect  before  or  after  plea  pleaded.    See  Todd 

cate  affords  a  clear  defence,  and  there  is  no  v.  Maxfield,  6  B.  &  C.  105  ;  [1  Chitty  PI.  689, 

ground  for  disputing  the  debt,  as  defendant,  690.] 

if  he  failed,  would  be  liable  to  costs  of  prov-        (a)  See  Bankruptcy  Act,  1861,  s.  88.   And 

ing  it.     If  the  plaintiff  is  proceeding  for  a  as  to  the  jurisdiction  of  the  county  courts, 

cause   of   action   accruing    after   the  bank-  see  ss.  3,  4,  94,  98,  99,  101,  and  109;   In  re 

ruptcv,    he   must  new   assign.      See   form,  Harrison,  312  L.  J.  Ex.  159;  In  re  Coombs,  32 

Elder  v.  Beaumont,  27  L.  J.  Q.  B.  25.  L.  J.  Q.  B.  65. 

(z)  The  preceding  statutable  form  of  plea        (6)    If   pleaded  puis  darrein  continuance, 

is  only  applicable  when  the  action  is  com-  say,  "  after  the  last  pleading  in  this  action." 

menced  after  the  bankrupt  has  obtained  his  See  "Puis  darrein  continuance,"  post. 
order  of  discharge ;  see  s,  161,  and  Obs. 
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3.  Plea  of  the  Defendanfs  Bankruptcy  and  Certificate  under  the 

Bankrupt  Lata  OonsoUdation  Act,  1849. 

Betteley  v.  Stainsby,  [12  C.  B.  N.  S.  477.] 

4.  Pleas  under  the  same  Act,  setting  out  the  Proceedings. 

Warburg  v.  Tucker,  5  El.  &  Bl.  384;  Young  v.  Winter,  16  C.  B.  404 ;  Elder 
V.  Beaumont,  27  L.  J.  Q.  B.  25. 

5.  Pleas  of  Defendant's  Discharge  under  Foreign  Bankruptcy  Pro- 
ceedings, (c) 

Under  proceedings  in  the  United  States.     Potter  v.  Brown,  5  East,  124. 
Under  a  Scotch  sequestration.     Sidaway  v.  Hay,  3  B.  &  C.  12. 
Under  the  insolvent  law  of  the  Cape  of  Good  Hope.     Frith  v.  Wollaston, 
7  Ex.  194. 

Under  the  insolvent  law  of  Victoria.     Bartley  v.  Hodges,  1  B.  &  S.  375. 

6.  Plea  under  ss.  164  and  166  of  the  Bankruptcy  Act,  1861.  (c?) 

That  after  the  11th  day  of  October,  a.  d.  1861,  he,  the  defendant,  became 
bankrupt  within  the  meaning  of  the  statutes  in  force  concerning  bankrupts 
and  the  alleged  cause  of  action  accrued  pending  proceedings  in  bankruptcy. 

7.  Similar  Special  Pleas  under  the  Bankrupt  Law  OonsoUdation  Act, 

1849. 
Under  s.  202  (repealed).     Goldsmid  v.  Hampton,  5  C.  B.  N.  S.  94. 
Under  s.  204  (repealed).     Kidson  v.  Turner,  3  H.  &  N.  581. 

8.  Plea  of  the  Plaintiff's  Bankruptcy  before  Action,  (e) 

That  after  the  accruing  of  the  alleged  causes  of  action,  and  before  this 
suit,  the  plaintiflp,  being  liable  to  become  and  be  adjudged  bankrupt  within 

(c)  The  general  rule  applicable  to  such  a  Hammond,  40  Maine,  204  ;  Peck  v.  Hibbard, 

case  is,  that  if  the  debt  was  contracted  in  the  26  Vt.  698.] 

country  whore  the  discharge  has  been  ob-  (d)    Under    the    corresponding    sections 

tained,  the  discharge  will  be  a  discharge  in  (204  and  202)  of  the  bankrupt  law  consoli- 

erery  other  country,  but  a  discharge  of  a  dation  act,  1849,  which  are  repealed,  the  geh- 

contract  by  the  law  of  a  place  where  the  eral  issue  might  be  pleaded,  and  the  act  and 

contract  was  not  made  or  to  be  performed,  special  matters  given  in  evidence.  ^n(c,  Ohs. 

will  not  be  a  discharge   of  it  in  any  other  316,  317;   Weeks  v.  Argent,   16  M.  &  W. 

country.     Accordingly,  a  discharge  by  for-  817  ;  Goldsmid  v.  Hampton,  5   C.  B.  N.  S. 

ein-n  law  is  no  bar  to  an   action  in  England  94.     The  above  sections  are  not  retrospec- 

for  an  English  debt.     Smith  «.  Buchanan,  1  tive.     Reed  v.  Wiggins  12-C.  B.  N.  S.  220. 

East,  6 ;  Phillips  v.  Allan,  1  B.  &  C.  477  ;  (e)   [See  Hodgson  <,-.  Sidney,  L.  E.  1  Ex. 

Lewis  V.  Owen,  4  B.  &  Aid.  654 ;  Bartley  b.  313.]     The  bankruptcy  of  a  sole  plaintiff  is 

Hodges,  u6i  supra;  Story's  Conflict  of  Laws,  an  issuable  plea  ;  Willis  v.  Hallett,  5  Bing. 

s.  342  ;  Deacon's  Bankruptcy,  by  Langley,  N.  C.  465  ;  but  not  the  bankruptcy  of  one  of 

794  et  seq.     [This   subject  was  'very   thor-  two    plaintiffs.      Staples   v.    Holdsworth,   4 

oughly   discussed,  by   the   counsel   and  by  Bing.  N.  C.   144 ;    S.   C.   6  Dowl.  196.     If 

Shaw  C.  J.  in  May- w.  Breed,  7  Cush.  15;  the  bankruptcy  arose  after  action  brought, 

Shepherd  v.  Breed,  7  Cush.  44 ;  Marsh  v.  but  before  plea  pleaded,  the  plea  should  be 

Putnam,   3   Gray,  551.     See  Blanchard  v.  so  pleaded;  if  after  plea   pleaded,  the   plea 

Bussell,  13  Mass.  1 ;  Pitkin  v.  Thompson,  13  must  be  puis  darrein  continuance.     The  right 

Pick.  64  ;  Verry  u.  McHenry,  29  Maine,  206 ;  to  plead  such  pleas  is,  however,  subject   to 

2  Chit*y  Contr.  (Uth  Am!  ed.)  1301,  1.302;  the  provisions  of  the   I42d   section  of  the  C. 

M'MiUan  v.  M'NeiU,  4  Wheat.  213 ;  Long  v.  L.  P.  Act,  1852,  by  which  it  is  enacted  that 
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the  meaning  of  the  statutes  in  force  concerning  bankrupts,  became  and  was 
duly  adjudged  bankrupt  under  and  according  to  the  provisions  in  that  behalf 
of  tte  said  statutes,  and  thereupon  and  before  this  suit  assignees  of  the  estate 
and  effects  of  the  plaintiff,  as  such  bankrupt,  were  duly  appointed  and  chosen 
under  and  according  to  the  said  statutes,  whereupon  the  alleged  causes  of 
action  became  and  were,  before  and  at  the  time  of  the  commencement  of  this 
suit,  vested  in  such  assignees  as  aforesaid,  as  part  of  the  estate  and  effects  of 
the  plaintiff,  as  such  bankrupt  as  aforesaid. 

9.  A  like  Plea  under  the  Bankrupt  Law  OonsoUdatipn  Act,  1849. 
Houghton  V.  Koenig,  18  C.  B.  235. 

10.  Plea  to  an  Action  hy  Husland  and  Wife,  of  the  Husband's  Bank- 

ruptcy after  the  Marriage. 
Richbell  v.  Alexander,  10  C.  B.  N.  S.  324. 

11.  Plea  of  a  Deed  under  the  192cZ  Section  of  the  Bankruptcy  Act, 

1861. 

Obs.  — The  bankruptcy  act,  1861,  enacts,  — 

S.  192.  "  Every  deed  or  instrument  made  or  entered  into  between  a  debtor  and 
his  creditor,  or  any  of  them,  or  a  trustee  on  their  behalf,  relating  to  the  debts 
or  liabilities  of  the  debtor  and  his  release  therefrom,  or  the  distribution,  in- 
spection, management,  and  winding  up  of  his  estate,  or  any  of  such  matters, 
shall  be  as  valid  and  effectual  and  binding  on  all  the  creditors  of  such  debtor, 
as  if  they  were  parties  to  and  had  duly  executed  the  same,  provided  the  fol- 
lowing conditions  be  observed,  that  is  to  say,  — 

1.  A  majority  in  number  representing  three  fourths  in  value  of  the*  cred- 
itors of  such  debtor,  whose  debts  shall  respectively  amount  to  ten  pounds  and 
upwards,  shall,  before  or  after  the  execution  thereof  by  the  debtor  in  writ- 
ing, assent  to  or  approve  of  such  deed  or  instrument: 

2.  If  a  trustee  or  trustees  be  appointed  by  such  deed  or  instrument,  such 
trustee  or  trustees  shall  execute  the  same: 

3.  The  execution  of  such  deed  or  instrument  by  the  debtor  shall  be  at- 
tested by  an  attorney  or  solicitor: 

4.  Within  twenty-eight  days  from  the  day  of  the  execution  of  such  deed  or 
instrument  by  the  debtor,  the  same  shall  be  produced  and  left  (having  been 
first  duly  stamped)  at  the  office  of  the  chief  registrar,  for  the  purpqge  of 
being  registered : 

5.  Together  with  such  deed  or  instrument  there  shall  be  delivered  to  the 
chief  registrar  an  affidavit  by  the  debtor,  or  some  person  able  to  depose 
thereto,  or  a  certificate  by  the  trustee  or  trustees,  that  a  majority  in  number 
representing  three  fourths  in  value  of  the  creditors  of  the  debtor,  whose  debts 
amount  to  ten  pounds  or  upwards,  have  in  writing  assented  to  or  approved 
of  such  deed  or  instrument,  and  also  stating  the  amount  in  value  of  the  prop- 
erty and  credits  of  the  debtor  comprised  in  such  deed  :  > 

6.  Such  deed  or  instrument  shall,  before  registration,  bear  such  ordinary 
and  ad  valorem  stamp  duties  as  are  hereinafter  provided: 

7.  Immediately  on  the  execution  thereof  by  the  debtor,  possession  of  all 

"  The  bankruptcy  or  insolvency  of  the  plain-  be  stayed  until  such  election  is  made,  and  in 
tiff  in  any  action  which  the  assignees  might  case  the  assignees  neglect  or  refuse  to  con- 
maintain"  for  the  benefit  of  the  creditors,  tinne  the  action  and  give  sucli  security  with- 
shall  not  he  pleaded  in  bar  to  such  action,  in  the  time  limited  by  the  order,  the  defend- 
unless  the  assignees  shall  decline  to  continue  ant  may  within  eight  days  after  such  neglect 
and  give  security  for  the  costs  thereof,  upon  or  refusal  plead  the  bankruptcy."  This  sec- 
a  judge's  order,  to  be  obtained  for  that  pur-  tion  does  not  apply  to  actions  commenced 
pose  within  such  reasonable  time  as  the  afier  the  bankruptcy  or  insolvency  tjf  the 
judge  may  order,  but  the  proceedings  may  plaintiff.   Stanton  v.  Collier,  3  El.  &  Bl.  274. 
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Obs.  the  property  comprised  tlierein,  of  which  the  debtor  can  give  or  order  pos- 
seseion,  shall  be  given  to  the  trustees." 

S.  193.  "  The  date,  names,  and  descriptions  of  the  parties  to  every  such  deed 
or  instrument,  not  including  the  creditors,  together  with  a  short  statement 
of  the  nature  and  effect  thereof,  shall  be  entered  by  the  chief  registrar  in  a 
book  to  bo  kept  exclusively  for  the  purposes  of  such  registration.  Such  en- 
try shall  be  made  within  forty-eight  hours  after  the  deed  shall  have  been  left 
with  the  registrar  as  aforesaid,  and  a  copy  of  such  entry  shall  be  published 
in  the  London  Gazette  within  four  days  after  the  making  of  such  entry.' ' 
The  deed  takes  effect  from  its  date  as  if  the  debtor  had  been  adjudicated 
bankrupt  on  that  day.     Re  Moor,  3  N.  R.  547,  L.  C. 

S.  194.  "  Every  deed,  instrument,  or  agreement  whatsoever,  by  which  a  debtor 
not  being  a  bankrupt  conveys,  or  covenants,  or  agrees  to  convey  his  estate 
and  effects,  or  the  principal  part  thereof,  for  the  benefit  of  his  creditors, 
or  makes  any  arrangement  or  agreement  with  his  creditors  or  any  person  on 
their  behalf,  for  the  distribution,  inspection,  conduct,  management,  or  wind- 
ing up  of  his  affairs  or  estate,  or  the  release  or  discharge  of  such  debtor  from 
his  debts  or  liabilities,  shall  within  twenty-eight  days  from  and  after  the  exe- 
cution thereof  by  such  debtor,  or  within  such  further  time  as  the  court  in 
London  shall  allow  (Wishart  v.  Fowler,  33  L.  J.  Q.  B.  125),  be  registered  in 
the  court  of  bankruptcy,  and  in  default  thereof  shall  not  be  received  in  evi- 
dence." This  section  applies  to  all  deeds  whatsoever,  which  are,  or  profess 
to  be,  or  are  obviously  on  the  face  of  them  intended  to  be  deeds  of  arrange- 
ment between  a  debtor  and  the  whole  body  of  his  creditors.  Hodgson  v. 
Wightman,  1  H.  &  C.  810;  [Prichai-d  v.  Timothy,  35  L.  J.  Ex.  165.] 

S.  195.  "  No  deed  or  instrument  whatever  required  to  be  registered  as  afore- 
said shall  be  registered  unless,  in  addition  to  the  ordinary  stamp  duty,  it 
also  be  impressed  with  or  have  aifixed  to  it  a  stamp  denoting  -a,  duty  com- 
puted at  the  rate  of  five  shillings  upon  every  hundred  pounds  or  fraction  of 
a  hundred  pounds  of  the  sworn  or  certified  value  of  the  estate  or  effects  com- 
prised in  or  to  be  collected  or  distributed  under  such  deed  or  instrument, 
provided  that  the  maximum  of  ad  valorem  duty  payable  in  respect  of  any 
such  deed  or  instrument,  shall  be  two  hundred  pounds." 

S.  196.  "  Every  such  deed,  on  being  so  registered  as  aforesaid,  shall  have  a 
memorandum  thereof  written  on  the  face  of  such  deed,  stating  the  hour  of 
the  day  at  which  the  same  was  brought  into  the  ofiice  of  the  chief  registrar 
for  registration." 

S.  197.  "  From  and  after  the  registration  of  every  such  deed  or  instrument  in 
manner  aforesaid,  the  debtor  and  creditors  and  trustees,  parties  to  such  deed, 
or  who  have  assented  thereto,  or  are  bound  thereby,  shall,  in  all  matters  re- 
lating to  the  estate  and  effects  of  such  debtor,  be  subject  to  the  jurisdiction 
of  the  court  of  bankruptcy,  and  shall  respectively  have  the  benefit  of,  and 
be  liable  to  all  the  provisions  of  this  act,  in  the  same  or  like  manner  as  if  the 
debtor  had  been  adjudged  a  bankrupt,  and  the  creditors  had  proved,  and  the 
trustees  had  been  appointed  creditors'  assignees  under  such  bankruptcy;  and 
the  existing  or  future  trustees  of  any  such  deed  or  instrument,  and  the  cred- 
itors under  the  same,  shall,  as  between  themselves  respectively,  and  as  be- 
tween themselves  and  the  debtor,  and  against  third  persons,  have  the  same 
powers,  rights,  and  remedies  with  respect  to  the  debtor  and  his  estate  and 
effects,  and  the  collection  and  recovery  of  the  same,  as  are  possessed,  or  may 
be  used  or  exercised,  by  assignees  or  creditors,  with  respect  to  the  bankrupt 
or  his  acts,  estate,  and  effects  in  bankruptcy;  and  except  where  the  deed 
shall  expressly  provide  otherwise,  the  court  shall  determine  all  questions 
arising  under  the  deed  according  to  the  law  and  practice  in  bankruptcy,  so 
far  as  they  may  be  applicable,  and  shall  have  power  to  make  and  enforce 
all  such  orders  as  it  would  be  authorized  to  do,  if  the  debtor  in  such  deed 
had  been  adjudged  bankrupt  and  his  estates  were  administered  in  bank- 
ruptcy." The  title  of  the  trustees  relates  back  to  an  act  of  bankruptcy 
prior  to  the  date  of  the  deed.  Topping  v.  Keysell,  12  W.  R.  756;  4  N.  R. 
197,  C.  P.;  [33  L.  J.  C.  P.  225.  As  to  the  effect  of  the  section,  Porter  v. 
Kirkus,  L.  R.  2  C.  P.  590;  Williams  ».  Cadbury,  L.  R.  2  C.  P.  453.  And 
see  end  of  note  (/),  post,  324.] 

S.  198.  "  After  notice  of  the  filing  and  registration  of  such  deed  has  been 
VOL.  n-  21 
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Oes.  given  as  aforesaid,  no  execution,  sequestration,  or  other  process  atrainst  the 
debtor's  property,  in  respect  of  any  debt,  and  no  process  against  his  person 
in  respect  of  any  debt,  other  than  such  process,  by  writ  or  wai-rant  as  may 
be  had  against  a  debtor  about  to  depart  out  of  England,  sliall  be  available 
to  any  creditor  or  claimant  without  leave  of  the  court;  and  a  certificate  of 
the  filing  and  registration  of  sueli  deed,  under  the  hand  of  the  chief  regis- 
trar and  the  seal  of  the  court,  shall  be  available  to  the  debtor  for  all  pur- 
poses as  a  protection  in  bankruptcy." 

The  certificate  of  registration  is  no  protection  unless  the  deed  itself  is  valid. 
Dewhurst  o.  Ker.-^haw,  1  H.  &  C.  726;  Ilderton  v.  Castrique,  32  L.  J.  C.  P. 
20C;  Ilderton  v.  Jewell,  32  L.  J.  C.  P.  256;  Leigh  v.  Pendlebury,  33  L.  J. 
C.  P.  172;  [but  see  Lloyd  v.  Harrison,  34  L.  J.  Q.  B.  97;  35  lb.  153;  and 
Ames  V.  Colnaghi,  37  L.  J.  C.  P.  159.] 

S.  200.  "  If  a  debtor  cannot  obtain  the  assent  of  a  majority  in  number  repre- 
senting three  fourths  in  value  of  his  creditors,  by  reason  of  his  being  unable 
to  ascertain  by  whom  bills  of  exchange,  promissory  notes,  or  other  negotiable 
securities  accepted,  drawn,  made,  or  indorsed  by  him  are  holden,  or  by  rea- 
son of  the  absence  of  creditors  in  a  foreign  country,  or  other  similar  cir- 
cumstances, it  shall  be  sufficient  if  he  obtain  the  consent  of  a  majority  in 
number  representing  three  fourths  in  value  of  all  his  other  creditors  to  such 
deed  or  instrument  as  aforesaid,  provided  that  notice  shall  have  been  in- 
serted by  or  on  behalf  of  the  debtor  in  one  or  more  newspapers  published  in 
the  county  or  place  at  which  he  shall  have  carried  on  business,  immediately 
prior  to  the  date  of  such  deed  or  instrument,  requiring  his  creditors  to  sig- 
nify their  assent  to  or  dissent  from  such  deed  or  instrument,  by  notice  in 
writing  addressed  to  the  trustee  or  trustees  thereof,  within  fourteen  days 
from  the  insertion  of  such  notice,  and  that  the  affidavit  or  certificate  of  the 
trustee  or  trustees  shall  state  the  circumstances  of  the  case,  and  the  same 
shall  be  allowed  by  the  court,  and  provided  the  deed  or  instrument  be  in 
such  form  as  is  expressed  in  schedule  D  to  this  act  annexed,  which  shall 
vest  all  the  estate  and  eifeots  of  the  debtor  in  the  trustees  of  such  deed,  and 
provided  that  all  such  other  conditions  as  are  hereinbefore  required  be  duly 
complied  with." 

These  sections  are  in  substitution  for  ss.  224-229  of  the  act  of  1849,  which 
are  now  repealed,  but  many  of  the  cases  upon  deeds  under  the  latter  sections 
will  be  found  of  service  with  respect  to  deeds  under  the  act  of  1861,  and 
will  be  found  all  collected,  post,  324,  325. 

The  law  with  respect  to  the  requisites  of  a  valid  deed  under  the  19  2d  section, 
is  still  in  an  unsettled  state,  the  decisions  of  the  courts  being  somewhat  con- 
flicting. They  all,  however,  agree  in  holding  that  a  deed,  to  be  within  the 
act,  must  profess  to  be,  and  be  for  the  benefit  of  all  the  creditors  impartially, 
as  much  for  one  as  for  another,  and  a  deed  which  excludes  any  creditor  or 
gives  one  an  advantage  over  another,  is  not  binding  on  non-assentfeig  cred- 
itors. Wells  V.  Haoon,  4  N.  R.  99;  12  W.  R.  790.  Accordingly,  non- 
assenting  creditors  are  not  bound  by  a  deed  for  the  benefit  of  those  creditors 
who  shall  execute  it  within  a  certain  time;  Ex  parte  Morgan,  in  re  Woodhouse, 
2  L.  J.  Bank.  15;  Berridge  v.  Abbott,  1  N.  R.  437,  C.  P.;  Dewhurst  v.  Ker- 
shaw, 1  H.  &  C.  726;  Copeman  o.  Hart,  2  N.  R.  126,  C.  P.;  or  providing  for 
payment  to  those  creditors  only  who  shall  execute  it;  Ilderton  u.  Castrique,  32 
L.  J.  C.  P.  206;  Ilderton  v.  Jewell,  32  L.  J.  C.  P.  256;  33  L.  J.  C.  P.  148; 
Ex  parte  Godden,  in're  Shettle,  32  L.  J.  Baiik.  37;  Dingwall  u.  Edwards,  33 
L.  J.  Q.  B.  161 ;  or  providing  for  trade  creditors  only  ;  Walter  ii.  Adcock,  7 
II.  &N.  54;  or  where  non-executing  creditors  are  placed  in  a  situation  inferior 
to  that  of  the  majority  of  the  creditors.  Ex  parte  Cockburn,  re  Smith  & 
Laxton,  3  N.  R.  227  ;  4  N.  R.  1,  L.  C;  Clapham  v.  Atkinson,  33  L.  J..  Q. 
H.  81.  [See,  also,  Thompson  i'.  Knight,  L.  R.  2  Ex.  42  ;  Tetley  c.  Wanless, 
L.  R.  2  Ex.  21,  275;  Peel  v.  Webster,  36  L.  J.  Ex.  188;  McLaren  u.  Bax- 
ter, L.  R.  2  C.  P.  569  ;  Isaacs  v.  Green,  L.  R.  2  Ex.  352. 

[When  the  deed  is  within  the  meaning  of  the  192d  section,  and  there  is  no 
inequality  as  between  the  creditors,  and  no  fraud,  the  court  will  not  decide 
upon  the  reasonableness  of  the  provisions  of  the  deed,  that  being  only  matter 
for  the  consideration  of  the  creditors.  Jacobson  v.  Lament,  36  L.  J.  Ex. 
222:  L.  R.  2  Ex.  394;  Bailey  «.  Bowen.  L.  R.  3  Q.  B.  133;  In  re  Richmond 
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Obs.  Hotel  Co.  (Limited),  ex  parte  King,  L.  R.  8  Eq.  10;  Fitzpatrick  v.  Bourne, 
L.  E.  3  Q.  B.  233.  A  deed  wliereby  the  creditors  bind  themselves  person- 
ally to  indemnify  the  trustees,  is  not  within  the  section.  Wigfield  v.  Nichol- 
son, Weekly  Notes,  1868,  p.  115.  A  deed  providing  for  separate  creditors 
only;  Ex  parte  Glen,  L.  R.  2  Ch.  Ap.  670 ;  36  L.  J.  Q.  B.  51;  or  joint  cred- 
itors only  ;  Tomlin  v.  Dutton,  Weekly  Notes,  1868,  p.  115,  Q.  B.  ;  is  not  with- 
in the  section,  nor  is  a  mere  letter  of  license.  Latham  v.  Lafone,  L.  R.  2 
Ex.  115.]  A  covenant  to  indemnify  the  debtor  against  negotiable  instru- 
ments indorsed  or  put  into  circulation  by  the  creditors,  is  unreasonable. 
Woods  V.  Foote,  Ex.  Ch.  32  L.  J.  Ex.  199;  1  H.  &  C.  841;  [Oldis  v.  Arm- 
ston,  L.  R.  2  Ex.  406 ;]  Ingelbach  ».  Nicholls,  2  N.  R.  75,  C.  P. ;  Nicholson 
V.  Potts,  4  N.  R.  70,  Ex.  Ch.;  Balden  v.  Pell,  4  N.  R.  186,  Q.  B.  So  provi- 
sions subjecting  the  creditor  to  the  loss  of  his  debt  on  breach  of  a  covenant 
not  to  sue ;  Dell  v.  King,  2  H.  &  C.  84  ;  Leigh  v.  Pendlebury,  33  L.  J.  C.  P. 
1 72 ;  that  he  shall  verify  his  debt  by  solemn  declaration  or  otherwise  to  the 
satisfaction  of  the  trustee,  or  lose  all  benefit  under  the  deed.  Leigh  o.  Pen- 
dlebury, tibi  sup.  And  see  Kidson  v.  Barclay,  Strick  o.  De  Mattos,  and  Dew- 
hurst  V.  Jones,  Ex.  June  1,  1864. 
A  power  in  the  deed  enabling  the  trustees  to  make  such  arrangements  as  they 
may  deem  expedient  with  the  creditors  whose  debts  are  under  £.10,  is  incon- 
sistent with  the  act.  Ex  parte  Spyer,  re  Josephs,  32  L.  J.  Bank.  62.  In 
that  case  the  lord  chancellor  rejected  the  power  as  repugnant  to  the  gen- 
eral tenor  of  the  deed,  and  held  its  existence  no  objection  to  the  validity  of 
the  deed;  but  see  contra,  Woods  v.  Foote  and  Dell  v.  King,  ubi  sup. 
That  a  ''cessio  bonorum  "  is  not  necessary  to  the  validity  of  a  deed  under  the 
19  2d  section,  can  scarcely  at  present  be  considered  as  finally  decided.  Under 
the  con-esponding  sections  of  the  bankrupt  act  1849  (ss.  224-229),  the  lan- 
guage of  which  differs  but  very  slightly  from  that  of  the  sections  cited  above, 
it  was  held  in  Tetley  v.  Taylor,  1  El.  &  Bl.  529  (reversing  the  judgment  of 
the  queen's  bench),  followed  by  a  number  of  other  cases,  that  a  "  cessio  bono- 
rum "  was  necessary,  and  that  a  reservation  of  any  part  of  the  debtor's  prop- 
erty excepting  his  necessary  wearing  apparel,  Spitzer  o.  Chaffers,  33  L.  J. 
C.  P.  7,  prevented  the  deed  from  being  binding  upon  non-assenting  creditors. 
Following  the  decisions  under  the  act  of  1849,  Pollock  C.  B.  and   Martin 

B.  in  Walter  v.  Adcock,  7  H.  &  N.  541,  held  that  a  "  cessio  bonorum  "  was 
required  by  the  192d  section  of  the  act  of  1861,  but  the  lord  chancellor,  in 
Ex  parte  Morgan,  in  re  Woodhouse,  ubi  supra,  disapproved  of  Tetley  «.  Tay- 
lor, and  held  that  that  section  did  not  require  that  a  deed  should  comprise 
the  whole  of  a  debtor's  property;  and  in  Ex  parte  Cookburn,  [33  L.  J.  Bank. 
17;]  3  N.  R.  227,  he  stated  that  it  was  in  his  opinion  well  settled  and  clear, 
according  to  the  intent  of  the  bankruptcy  act,  1861,  that  an  assignment  or 
surrender  of  the  debtor's  estate  was  not  necessary  for  the  validity  of  a  deed 
of  composition  or  release  under  the  192d  section,  and  this  has  since  been  fol- 
lowed by  all  the  courts. 

As  the  only  provision  in  the  statute  as  to  the  operation  of  the  deed  itself,  is 
that  it  shall  be  as  valid  and  effectual  and  binding  on  all  the  creditors  as  it" 
they  had  executed  it,  it  is  necessary,  in  order  that  the  deed  may  afford  a, 
good  answer  to  an  action  by  way  of  plea,  that  it  should  contain  a  release, 
a  covenant  not  to  sue,  or  some  provision,  rendering  the  deed  pleadable  in  bar 
to  an  action.     Tabor  i\  Edwards,  4  C.  B.  N.  S.  1 ;  Legg  u.  Cheesbrough,  5 

C.  B.  N.  S.  741;  Ipstones  Park  Company  v.  Pattinson,  2  H.  &  C.  829; 
Whitehead  v.  Porter,  4  N.  R.  99,  Q.  B. ;  Wells  v.  Hacon,  16  C.  B.  N.  S. 
638  ;  Keyes  v.  Elkins,  34  L.  J.  Q.  B.  25  ;  Eyre  v.  Archer,  16  C.  B.  N.  S. 
638  ;  Jones  jj.  Morris,  34  L.  J.  Q.  B.  90 ;  Clarke  v.  Williams,  34  L.  J.  Ex. 
60  ;  Ex.  Ch.  189  ;  Kay  v.  Jones,  19  C.  B.  N.  S.  416.  But  a  composition 
deed,  providing  that  the  composition  shall  be  taken  in  discharge  is,  if  the 
composition  be  tendered  and  the  tender  pleaded,  a  good  answer.  Gar- 
rod  V.  Simpson,  34  L.  J.  Ex.  70.  A  deed  under  the  200th  section  of  the  act 
in  the  form  expressed  in  the  schedule  D  to  the  act  is  not  pleadable  in  bar 
to  an  action.  Eyre  v.  Archer,  Jones  v.  Morris,  and  Clarke  v.  Williams,  ubi 
sup.  The  debtor  would  appear  to  be  in  no  better  position  than  a  bankrupt 
before  he  has  obtained  an  order  of  discharge,  and  the  only  way  to  take  ad- 
vantage of  such  a  deed,  or  a  deed  not  containing  a  release  or  provision  plead- 
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Obs.  able  in  bar,  is  under  the  198th  section,  rendering  a  certificate  of  the  filinc 
and  registration  of  the  deed  available  to  the  debtor  for  all  purposes  as  a  pro- 
tection in  bankruptcy.  But  if  tlie  deed  is  pleadable,  and  there  was  an  op- 
portunity for  the  defendant  to  plead  it,  he  must  plead  it  in  order  to  have  the 
benefit  of  it.  Whitmore  v.  Wakerley,  34.  L.  J.  Ex.  83  ;  Couston  v.  Robins, 
12  W.  R.  1012  ;  but  see  Hartley  v.  Mare,  34  L.  J.  C.  P.  187  ;  [The  Stafford- 
shire Bank  V.  Emmott,  L.  R.  2  Ex.  208.]  Protection  for  person  and  prop- 
erty in  bankruptcy  is  not  sufficient  ground  for  staying  an  action.  Naylor  v. 
Mortimore,  10  C.  B.  N.  S.  566. 
The  assent  of  each  creditor  must  be  absolute  ;  it  will  not  be  sufficient  if  condi- 
tional. Secured  creditors  must  be  reckoned  in  calculating  the  requisite  num- 
ber ;  Ex  parte  Godden,  32  L.  J.  Bank.  37  ;  Turquand  v.  Moss,  17  C.  B.  N. 
S.  15  ;  Ex  parte  Smith,  10  L.  T.  N.  S.  803  ;  and  the  value  of  their  securities 
is  not  to  be  deducted  in  estimating  their  value.  Ex  parte  Godden,  and  Tur- 
quand V.  Moss,  ubi  supra ;  Whittaker  v.  Lowe,  L.  R.  1  Ex.  74  ;  Re  Stark, 
35  L.  J.  B.  1 5.  They  cannot  prove  without  allowing  for  the  value  of  their 
security.  Ex  parte  Morgan,  32  L.  J.  Bank.  15  ;  and  see  King  v.  Randall,  14 
C.  B.  N.  S.  721.  A  trust  deed  may  operate  as  a  good  conveyance  as  against 
an  execution  creditor,  though  not  assented  to  by  the  requisite  number  of 
creditors  under  s.  192;  Symonds  v.  George,  33  L.  J.  Ex.  231;  34  lb.  137  ; 
and  a  deed  under  the  192d  section  assigning  the  debtor's  property  is  not 
fraudulent  within  the  statute  of  Elizabeth.  Evans  l:  Jones,  34  L.  J.  Ex. 
25.  (/) 

That  after  the  passing  and  coming  into  operation  of  the  bankruptcy  act, 
1861,  the  defendant  was  indebted  to  the  plaintiff,  and  the  plaintiff  was  a  cred- 
itor of  the  defendant,  in  respect  of  the  alleged  claim,  and  the  defendant  was 
also  indebted  to  divers  other  persons,  his  creditors,  and  thereupon  a  deed, 
dated  the day  of ,  was  made  and  entered  into  between  the  defend- 
ant and  his  creditors  [or  "  between  the  defendant  of  the  first  part,  and  A.  B. 
and  C.  D.,  trustees  on  behalf  of  the  creditors  of  the  defendant,  of  the  second 
part,  and  his  creditors  of  the  third  part,"  as  the  case  may  Se],  relating  to  the 
debts  and  liabilities  of  the  defendant,  and  his  release  therefrom  \^or  "  the  dis- 

(/)  The  numerous  cases  decided  or  re-  rod  v.  Simpson,  3  H.  &  C.  395.    As  to  joint 

ported  since  the  preceding  pages  were  in  the  and  separate  creditors,  Walker  v.  Nevill,  ubi 

press  will  be  found  in  this  note.    Deeds  have  sup. ;  Ex  parte  Cockburn,  33  L.  J.  Bank.  17  ; 

been  held  valid  and  pleadable  in  Strick  v.  Ex  parte  Oldfield,  11  L.  T.  N.  S.  756;  The 

De  Mattos,  3  H.  &  C.  22  ;  Woods  v.  Be  Mat-  European  Central  Ey.  Co.  v.  "Westall,  35  L. 

tos,  L.  R.  1  Ex.  91 ;  Dewhirst  v.  Jones,  3  H.  &  J.  Q.  B.  9.     As  to  what  claims  are  provable 

C.60;  Stone  V.  Jellicoe,  3  H.  &  C.  263  ;  Keyes  or   barred,  Mare   v.  Underhall,    4   B.  &  S. 

V.  Elkins,  5  B.  &  S.  240 ;  AValker  v.  Nevill,  3  566  ;  Ex  parte  Mendel,  33  L.  J.  Bank.  14  ; 

H.  &  C.  403  ;  Hidson  v.  Barclay,  3  H.  &  C.  Ex  parte   Kempson,  34   L.  J.  B.~  21 ;   The 

361,  (reversing  the  decision  of  the  exchequer,  General  Discount  Co.  v.  Stokes,  30  L.  J.  C. 

3  H.  &  C.  9 ;)  Herniilewizc  i>.  Jay,  6  B.  &  S.  P.  25  ;  Saunders  v.  Best,  17  C.  B.  N.  S.  731  ; 

697;Bailey  D.Bowen,  L.  R.  3Q.  B.  133;Coles  Woods  v.  De  Mattos,  L.  R.  1  Ex.91.     As 

V.  Turner,  L.  H.  1  C.  P.  373  ;  Bond  v.  Weston,  to  setting  aside  execution,  Stone  v.  Jellicoe, 

L.  R.  1  Q.  B.  169  ;  Johnson  v.  Barratt,  L.  R.  ubi  sup. ;  Baerselman  v.  Langlands,  34  L.  J. 

1  Ex.65;  Grestyw.  Gibson,  L.  R.  1  Ex.  112;  Ex.   3.     As   to   effect   of  certificate,  Llovd 

Corner  v.  Sweet,  L.  R.  1   C.  P.  456 ;  Blum-  v.  Harrison,  6  B.  &  S.  36  ;  L.  R.  1   Q.  i. 

berg  V.  Rose,  L.  R.  1  Ex.  232  ;  Greenberg  502.     As  to  extending  time  for  registration, 

I'.  Ward,  L.  R.  1  C.  P.  585.     Invalid  or  not  Re  Skinner,  34  L.  J.  Bank.  9.    As  to  re- 

pleadable   in   Davis   v.  Raphael,  13  "W.  R.  scinding  registration  and  leave  to  issue  cxe- 

185 ;  Armitage   v.   Baker,    10  L.  T.  N.  S.  cution,  Re  Ellis,  35  L.  J.  Bank.  12.     As  to 

526 ;  Benham  v,  Broadhiu-at,  34  L.  J.  Ex.  registration,  Prichard  r.  Timothy,  35  L.  J. 

61  ;  Martin  v.  Gribble,  3  H.  &  C.  631  ;  Lyne  Ex.  165  ;  Pearson  v.  Pearson,  lb.  172 ;  Re 

.  V.  Wyatt,  18  C.  B.  N.  S.  593 ;  The  Chester-  Savin,  lb.  Bank.  37.     As  to  joint  debtors, 

field  Co.  «.  Hawkins,  3  H.  &  C.  677  ;  Guriin  Andrew  n.  Macklin,  6  B.  &  S.  201.     As  to 

f.  Kopera,  3  H.  &  C.  694 ;  Buvelot  !>.  Mills,  jurisdiction    under    the    197th   section.   Re 

L.  R.  1  Q.  B.  104 ;  Boulnois  v.  Mann,  L.  R.  Brooks,  33  L.  J.  Bank.  41 ;  Re  Beale,  32  L. 

1  Ex.  28 ;  Giddings  v.  Penning,  L.  R.  1  Ex.  J.  Bank.  61 ;  Re  Thinn,  lb.  55  ;  Re  Redway, 

325.     See,  as  to  tender  of  composition,  Fes-  35  lb.  20  ;  Re  Marks,  lb.  22.    As  to  mutual 

sard  I.  Mngnier,  18  C.  B.  N.  S.  286 ;  Gar-  credit,  Stanger  v.  Miller,  L.  R.  1  Ex.  58. 
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tribution,  inspection,  management,  and  winding-up  of  his  estate,"  as  the  case 
may  Je],  which  said  deed  is  in  the  words  and  figures  following  [set  out  the  deed, 
which  in  general  will  he  more  convenient  than  stating  the  effect  of  the  material 
parts  ofit\  (g)  And  the  defendant  says  that  the  several  conditions  required 
by  the  19  2d  section  of  the  said  act  to  be  observed,  in  order  to  render  the  said 
deed  as  valid  and  eiFectual,  and  binding  on  all  the  creditors  of  the  defendant, 
as  if  they  were  parties  to  and  had  duly  executed  the  same,  were  before  action 
duly  observed,  and  the  said  deed  became,  and  was,  and  is,  as  valid  and  effectual 
and  binding  on  the  plaintiff,  as  if  he  had  been  a  party  thereto,  and  had  duly 
executed  the  same.  (A) 

12.  Plea  under  ss.  211-223  of  the  Bankrupt  Act,  1849,  and  Law. 

Alcard  v.  Messon,  7  Ex.  753 ;  8  Ex.  260 ;  Tindall  v.  Hibbert,  2  C.  B.  N.  S. 
199. 

13.  Fleas  under  ss.  224-229  of  the  Bankrupt  Act,  1849. 

Phillips  V.  Surridge,  1  L.,  M.  &  P.  458  ;  19  L.  J.  C.  P.  337  ;  Stewart  v.  Col- 
lins, 10  C.  B.  634;  Drew  v.  Collins,  6  Ex.  670;  Tetley  «;.  Taylor,  1  El.  &  Bl. 
521 ;  Cooper  v.  Thornton,  1  El.  &  Bl.  544 ;  Fisher  v.  Bell,  12  C.  B.  363 ; 
March  v.  Warwick,  1  H.  &  N.  158 ;  Macnaught  v.  Russell,  1  H.  &  N.  611 ; 
Bloomer  v.  Darke,  2  C.  B.  N.  S.  165 ;  Tabor  v.  Edwards,  4  C.  B.  N.  S.  1 ; 
Irving  V.  Gray,  3  H.  &  N.  34;  Leonard  v.  Sheard,  1  El.  &  El.  667  ;  Legg  v. 
Cheesbrough,  5  C.  B.  N.  S.  741 ;  Suodin  v.  Boyce,  4  H.  &  N.  391  ;  Gardner 
V.  Chapman,  7  C.  B.  N.  S.  317  ;  Dunlop  v.  Cruger,  7  H.  &  N.  525;  Spitzer 
V.  Chaffers,  33  L.  J.  C.  P.  7. 

14.  Plea  of  an  Arrangement  after  Adjudication  under  the  185^^  and 
subsequent  Sections  of  the  Bankruptcy  Act,  1861.  (i) 

Obs.  —  As  to  change  from  bankruptcy  to- arrangement,  the  Bankruptcy  Act,  1861, 
enacts,  — 

S.  185.  "  At  the  first  meeting  of  creditors  held  after  adjudication,  in  manner 
herein  provided,  or  at  any  meeting  to  be  called  for  the  purpose,  and  of  which 
ten  days'  notice  shall  have  been  given  in  the  London  Gazette,  three  fourths 
in  number  and  in  value  of  the  creditors  present  or  represented  at  such  meet- 
ing may  resolve  that  the  estate  ought  to  be  wound  up  under  a  deed  of  ar- 
rangement, composition,  or  otherwise,  and  that  an  application  shall  be  made 
to  the  court  to  stay  proceedings  in  the  bankruptcy  for  such  period  as  the 
court  shall  tliink  fit." 

S.  186.  "  The  registrar  shall  report  such  resolution  to  the  court  within  four 
days  from  the  date  of  such  resolution,  and  the  bankrupt,  or  any  creditor, 
nominated  in  that  behalf  by  the  meeting,  may  then  apply  to  the  court,  that 
the  proceedings  in  bankruptcy  may  be  stayed  in  the  terms  of  such  resolution, 
and  the  court,  after  hearing  the  bankrupt  and  such  creditors  as  may  desire 
to  be  heard  for  or  against  the  resolution,  and  if  it  shall  find  that  the  resolu- 
tion was  duly  carried,  and  that  its  terms  are  reasonable  and  calculated  to 
benefit  the  general  body  of  the  creditors  under  the  estate,  shall  confirm  the 

((/)  See  Walter  v.  Adcock,  7  H.  &  N.  541,  pointed  out  by  the  above  sections,  the  cred- 

'  and  Woods   v.  Foote,   1   H.  &  C.   841,   for  itors  may,  after  adjudication  under  the  110th 

forms  setting  out  the  deed,  and  Oppenhei-  section  of  the  act,  take  the  management  of 

mer  v.  Grieves,  7  H.  &  N.  533  ;  Dell  v.  King,  the  bankrupt's  affairs  into  their  own  hands, 

2  H.  &  C.  84,  for  forms  reciting  the  deed.  and  the  bankrupt,  after  having  made  a  full 

(h)  Forms  alleging  compliance  with  the  discovery  of  his  estate,  will  be  entitled  to 

conditions  seriatim,  will  be  round  in  many  of  apply  for  an  order  of  discharge._   This  order 

the  cases  cited.  of  discharge  will  be  pleadable  in  the  forms 

(i)    Besides    the    mode  of   arrangement  given,  ante,  318. 
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Obs.  —  same  and  make  order  accordingly,  and  in  sucli  order  shall  give  such  diroc- 
tions  as  to  the  interim  management  of  tlie  estate,  as  it  shall  deem  expe- 
dient." 

S.  187.  "  If  the  proceedings  in  bankruptcy  be  stayed  as  herein  provided,  the 
bankrupt  or  any  creditor  nominated  in  that  behalf  by  the  meeting  aforesaid, 
may  at  any  time  within  the  period  during  which  the  proceedings  are  so 
stayed,  produce  to  the  court  a  deed  of  arrangement,  signed  by  or  on  behalf 
of  three  fourths  in  number  and  value  of  all  .the  creditors  of  the  bankrupt, 
and  the  court  may  consider  the  same,  and  may  examine,  on  oath,  the  bank- 
rupt and  any  of  the  creditors  who  may  desire  to  be  heard  in  support  of  or 
in  opposition  to  the  deed,  and  may  make  such  other  inquiry  as  it  may  think 
necessary ;  and  if  the  court  shall  be  satisfied  that  the  deed  has  been  duly 
entered  into  and  executed,  and  that  its  terms  are  reasonable  and  calculated 
to  benefit  the  general  body  of  the  creditors  under-  the  estate,  it  shall,  by 
order,  make  a  declaration  of  the  complete  execution  of  the  deed,  and  shall 
direct  the  same  to  be  registered  with  the  chief  registrar,  and  shall  also,  if 
it  thinks  fit,  annul  the  bankrujjtcy  ;  and  such  deed  shall  thereafter  be  as 
binding  in  all  respects  on  any  creditor,  who  has  not  executed  the  deed,  as  if 
he  had  executed  it,  provided  such  deed  be  registered  with  the  chief  regis- 
trar in  manner  directed  by  the  order. ' ' 

S.  188  gives  the  court  power  to  entertain  applications  with  respect  to  the  deed 
and  the  bankrupt's  estate  generally,  and  provides  that  all  questions  arising 
under  the  deed  shall  be  decided  according  to  the  law  and  practice  of  bank- 
ruptcy. 

S.  189  gives  the  court  power  to  summon  and  examine  the  bankrupt,  creditors, 
and  other  persons,  and  to  compel  the  production  of  documents,  &c. 

S.  190  provides  that  the  bankruptcy  shall  proceed  in  case  the  resolution  is  not 
duly  reported,  &c. 

S.  191  provides  that  if  the  bankruptcy  be  annulled,  the  order  shall  be  filed  and 
notice  given  in  the  London  Gazette. 

The  defendant  says  that  after  the  accruing  of  the  plaintiff's  claim,  and  whilst 
the  plaintiff  was  a  creditor  of  the  defendant  in  respect  thereof,  and  after  the 
passing  and  coming  into  operation  of  the  bankruptcy  act,  1861,  the  defendant 
being  liable  to  become  and  be  adjudged  bankrupt  within  the  meaning  of  the 
statutes  in  force  concerning  bankrupts,  a  petition  for  adjudication  of  bank- 
ruptcy was  duly  filed  against  the  defendant  in  the  court  of  bankruptcy  for  the 

district,  being  the  court  having  jurisdiction  in  that  behalf  according  to 

the  said  statutes,  and  such  proceedings  were  thereupon  held  that  the  defendant 
was  by  the  said  court  duly  adjudged  bankrupt,  and  at  the  first  meeting  of<cred- 
itors  held  after  adjudication  in  the  manner  in  the  bankruptcy  act,  1861,  pro- 
vided [or  at  a  meeting  called  for  the  purpose,  and  of  which  ten  days'  notice 
had  been  given  in  the  London  Gazette]  three  fourths  in  number  and  value  of 
the  defendant's  creditors  present  or  represented  at  such  meeting  did  resolve 
that  the  defendant's  estate  should  be  wound  up  under  a  deed  of  arrangement 
[or  composition,  or  otherwise],  and  that  an  application  should  be  made  to  the 
said  court  to  stay  proceedings  in  the  bankruptcy  for  such  period  as  the  court 
should  think  fit ;  and  the  registrar  of  the  said  court  did  report  such  resolution 
to  the  said  court  within  four  days  from  the  date  of  such  resolution,  and  that 
the  bankrupt  \_or  a  creditor  nominated  in  that  behalf  by  the  said  meeting]  did 
then  apply  to  the  court,  that  the  proceedings  in  bankruptcy  might  be  stayed 
in  the  terms  of  such  resolution  ;  and  the  said  court,  after  hearing  the  bank- 
rupt and  such  creditors  as  desired  to  be  heard  for  or  against  the  resolution, 
finding  that  the  resolution  was  duly  carried,  and  that  its  terms  were  reasonable 
and  calculated  to  benefit  the  general  body  of  the  creditors  under  the  estate,  did 
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confirm  the  same  and  made  order  accordingly,  and  in  such  order  gave  such 
directions  as  to  the  interim  management  of  the  estate  as  it  deemed  expedient. 
And  the  defendant  further  says,  that  while  the  proceedings  in  bankruptcy  were 
stayed  as  aforesaid,  the  defendant  [or  a  creditor  nominated  on  that  behalf  by 
the  meeting  aforesaid]  did,  within  the  period  during  which  the  proceedings 
were  so  stayed  as  aforesaid,  produce  to  the  said  court  a  deed  of  arrangement 
signed  by  or  on  behalf  of  three  fourths  in  number  and  value  of  all  the  cred- 
itors of  the  bankrupt,  and  the  said  court  considered  the  same  and  examined  on 
oath  the  bankrupt,  and  such  of  his  creditors  who  desired  to  be  heard  for  or  in 
opposition  to  the  deed,  and  made  such  other  inquiry  as  the  said  court  thought 
necessary.  And  the  said  court,  being  satisfied  that  the  said  deed  had  been  duly 
entered  into  and  executed,  and  that  its  terms  were  reasonable,  and  calculated 
to  benefit  the  general  body  of  the  creditors  under  the  estate,  did,  by  order, 
make  a  declaration  of  the  complete  execution  of  the  said  deed,  and  did  direct 
the  same  to  be  registered  with  the  chief  registrar  [and  did  also  annul  the 
bankruptcy,  and  the  order  annulling  the  same  was  filed  with  the  proceedings 
and  notice  thereof  given  in  the  London  Gazette]  ;  and  the  said  deed  was  duly 
registered  with  the  chief  registrar  in  manner  directed  by  the  said  order,  and 
before  action  all  things  were  done  and  happened,  and  exist,  and  all  conditions 
were  observed  necessary,  according  to  the  said  act,  to  make  the  said  deed  as 
binding  in  all  respects  on  the  plaintiff  as  if  he  had  executed  it.  And  the 
defendant  further  says,  that  in  and  by  the  said  deed  of  arrangement  it  was 
amongst  other  things  provided  [or  covenanted,  as  the  case  may  Se]  that  [set 
out  so  much  of  it  as  contains  a  release  or  matter  pleadable  in  bar  of  the  ac- 
tion] (Ic)  [or  the  said  deed  of  arrangement  was  and  is  in  the  words  and  figures 
following,  setting  out  the  deed  verbatim].  (I) 

15.  Pleas  of  a  Composition  after  Adjudication  and  Last  ^Examination 
under  ss.  230,  231  Qnow  repealed}  of  the  Bankrupt  Act,  1849.  (m) 

Taylor  v.  Pearse,  2  H.  &  N.  36. 

16.  Plea  of  a  Petition  for  Arrangement  under  the  Control  of  the 
Court,  under  s.  211  {now  repealed}  of  the  Bankrupt  Act,  1849, 
and  Adjudication  of  Bankruptcy,  under  s.  228,  (n}  and  a  Compo- 
sition after  the  Last  ^Examination,  under  ss.  230,  231.  (o) 

Hazard  v.  Mare,  6  H.  &  N.  434. 

(yfc)  See  Obs.  ante,  323,  as  to  the  necessity  to  all  the  creditors,  and  not  to  those  only 

of  the  deed  containing  a  release,  &c.  in  order  who  execute  the  deed.    Taylor  v.  Pearse,  uSi 

to  be  pleadable  in  bar  to  an  action.    And  supra. 

with  reference  to  arrangements  under  the  (n)  When  a  trader  is  adjudicated  bank- 
above  sections  of  the  acts,  there  seems  to  rupt  under  this  section,  without  the  filing  of 
be  no  provision  similar  to  the  198th  section,  a  petition  by  a  creditor,  the  bankruptcy  has 
as  to  deeds  under  the  192d  section,  so  that  no  relation  back  to  any  act  done  by  the 
it  would  appear  that  under  the  above  sec-  bankrupt  prior  to  adjudication.  Monk  v. 
tions  a  debtor  has  no  protection,  unless  given  Sharp,  2  H.  &  N.  HiO. 
to  him  by  the  terms  of  the  deed  itself,  or  the  (o)  Payment  or  tender,  or  an  attempt  to 
court  of  bankruptcy  is  entitled  to  interfere  pay  or  tender,  is  necessary  to  make  a  plea 
under  the  power  given  to  it  by  the  188th  good,  and  a  payment  into  court  of  the 
section.  amount  of  the  composition  is  not  sufficient. 

{1}  See  note  (k),  supra,  and  ante,  323.  Hazard  v.  Mare,  ubi  supra;  Evans  v.  Powis, 

(w)  An  offer  of  composition,  to  be  effect-  1  Ex.  601. 
ual  under  the  above  sections,  must  be  made 
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17.  Plea  of  an  Arrangement  under  the  7  &  8  Vict.  c.  70,  and  Cer- 

tificate under  s.  13  of  that  Act.  (p") 

This  plea  can  be  readily  framed  from  the  forms  in  Tindall  v.  Hibberd,  2 
C.  B.  N.  S.  199,  and  Alcard  v.  Messon,  7  Ex.  753 ;  ante,  324,  325. 

18.  Replication  to  a  Plea  of  Plaintiff'' s  Bankruptcy,  that  he  assigned 

the  Belt  lefore  Bankruptcy. 

That  before  he  became  bankrupt,  by  indenture  between  the  plaintiff  of  the 
one  part  and  A.  B.  and  C.  D.  of  the  other  part,  he  the  plaintifF,^  for  a  good  and 
valuable  consideration,  assigned  the  said  debt  to  the  said  A.  B.  and  C.  D.,  and 
appointed  them  his  attorneys  to  sue  for  and  recover  the  said  debt,  whereof  the 
defendant,  before  the  plaintiff  became  bankrupt  as  aforesaid,  had  notice,  and 
that  this  action  is  commenced  and  prosecuted  in  the  name  of  the  plaintiff  for 
the  sole  use  and  benefit,  and  at  the  instance  of  the  said  A.  B.  and  C.  D.,  and 
not  for  the  use  or  benefit  of  the  plaintiff,  or  his  said  assignees,  who  have  no 
beneficial  interest  therein,  (y) 

19.  Replication  to  a  Plea  of  the  Bankruptcy  of  one  of  the  Plaintiffs, 
that  he  assigned  his  Share  and  Interest  to  the  other  Plaintiffs  before 
the  Bankruptcy,  (r) 

That  before  the  commencement  of  this  suit,  and  before  the  plaintiff  J.  W. 
became  bankrupt  as  in  the  said  plea  mentioned,  the  plaintiffs  were  copartners 
in  the  business  of  [distillers],  and  carried  on  the  said  business  as  such  copart- 
ners, and  that  before  such  bankruptcy,  and  before  the  commencement  of  this 
suit,  the  said  copartnership  was  dissolved  upon  the  terms  contained  in  the  in- 
denture hereinafter  mentioned  and  set  forth,  and  the  plaintiffs  further  say,  that 
the  said  causes  of  action  accrued  to  the  plaintiffs  as  such  copartners  during  their 

(p)  This  act,  commonly  called  the  gen-  had  assigned  the  bond  on  which  action 
tleman's  act,  as  amended  by  the  23  &  24  brought,  Dangerfield  v.  Thomas,  9  Ad.  & 
Vict.  c.  147,  is  not  repealed  by  the  bank-  E.  292  ;  that  he  is  suing  for  the  benefit  of 
ruptcy  act,  1861,  notwithstanding  the  exten-  a  trustee  to  whom  he  had  assigned  the  debt 
sion  of  the  bankruptcy  laws  to  non-traders,  for  the  benefit  of  creditors,  Smith  b.  Keat- 
The  13th  section  provides,  that  when  the  ing,  6  C.  B.  136;  and,  in  an  action  on  a  pol- 
arrangemeut  has  been  fully  carried  into  icy  on  goods,  that  he  assigned  the  goods  and 
efiect,  the  commissioner  shall  give  the.  pe-  policy,  and  is  suing  only  as  trustee,  Castelli 
titioning  debtor  a  certificate  which  shall  v.  Boddington,  1  El.  &  Bl.  66,  879  ;  that  he 
operate  as  fully  as  a  certificate  of  conform-  is  suing  as  trustee  for  the  rent  of  a  house  in 
ity  in  bankruptcy,  except  as  to  debts  enu-  which  he  has  no  beneficial  interest,  Hongh- 
merated  in  the  2d  section  of  the  act.  No  ton  v.  Koenig,  18  C.  B.  235  ;■  and  see  D'Ar- 
deed  being  required  under  this  act,  the  dif-  nay  v.  Chesneau,  13  M.  &  W.  796.  The 
ficnlties  which  have  been  found  to  arise  as  replication  may  be  as  to  the  whole  or  part 
to  registration  and  other  matters  connected  of  the  demand.  See  Dean  v.  James,  uU  supra. 
with  deeds  of  arrangement  under  the  bank-  Plea  to  an  action  by  assignees,  that  the  bank- 
ruptcy act,  1861,  are  avoided.  See  Deacon's  rupt  assigned  the  debt  to  a  third  person  be- 
Bankmptcy,  by  Langley,  989  et  seq.  fore  action,  ante,  315,  form  5.     ["  To  a  plea 

(q)  See  forms  and  law,  Monk  v.  Sharp,  that  the  plaintiff  is  a  bankrupt,  and  that  all 

2  H.  &  N.  540 ;  Dean  v.  James,  1  Ad.  &  E.  of  his  estate  vested  in  his  assignees,  it  is  a 

809,  note  (a) ;  Smith  v.  Smith,  2  Cr.  &  M.  good  replication  that  the  whole  beneficial  in- 

231 ;  Tibbetts  v.  George,  5  Ad.   &  E.  115  ;  terest  in  the  contract  or  demand  in  suit  was 

Buck  V.  Lee,  1  Ad.  &  E.  804.    And  see  a  vested  by  prior  assignment  in  a  third  party, 

replication,  that  the  plaintiff  is  suing  as  trus-  for  whose  benefit  the  suit  is  prosecuted."  Colt 

tee  only  of  his  wife's  marriage  settlement,  J.  in  Rhoades  v.  Blackiston,  106  Mass.  334, 

Parnham  v.  Hurst,  8  M.  &  W.  743  ;  that  he  336.     See  Hynson  v.  Barton,  5  Ark.  492.] 
is  suing  in  trust  for  a  creditor  to  whom  he        (r)  See  last  note. 
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said  copartnership  and  before  the  making  of  such  indenture  ;  and  tliat  at  and 
upon  the  dissolution  of  the  said  copartnership,  and  before  the  plaintiff  J.  W. 
became  bankrupt  as  aforesaid,  and  before  the  commencement  of  this  suit,  by  a 
certain  indenture  then  made  between  the  plaintiff  J.  "W.  of  the  one  part  and 
the  plaintiffs  W.  S.  and  M.  S.  of  the  other  part,  after  reciting  that  [sei  out  suf- 
ficient of  the  indenture  in  the  past  tense  to  show  the  assignment  of  the  hankrupfs 
interest  to  the  other  partners'],  of  all  which  the  defendant  afterwards,  and  before 
the  plaintiff  J.  W.  became  bankrupt,  and  before  the  commencement  of  this  suit, 
had  notice  ;  (s)  and  the  plaintiffs  further  say,  that  this  action  was  commenced 
under  and  by  virtue  of  the  said  indenture,  in  respect  of  the  said  causes  of 
action,  for  the  sole  use  and  benefit  of  the  plaintiffs  W.  S.  and  M.  S.,  who  alone 
became,  and  were,  and  ai"e,  beneficially  interested  therein  and  entitled  there- 
unto, by  virtue  of  the  said  indenture,  and  not  in  any  manner  for  the  use  or 
benefit  of  the  plaintiff  J.  W.  or  his  said  assignees,  or  creditors,  under  the  said 
bankruptcy. 

PLEAS  UNDER  THE   OLD  BANKRUPTCY  ACTS. 

1.  To  an  Action  for  Money  paid  ;  the  Bankruptcy  of  Defendant,  and 
that  the  Money  was  paid  by  Plaintiff  as  a  Surety  for  a  Debt  of 
Defendant  before  his  Bankruptcy. 

Jackson  v.  Magee,  3  Q.  B.  48. 

2.  To  a  Note,  that  a  Prior  Indorser  became  Bankrupt  before  the 
Indorsement  to  Plaintiff.  Replication,  that  it  was  received  by 
Plaintiff  before  Fiat,  without  Notice  of  Prior  Act  of  Bankruptcy. 

Green  v.  Steer,  1  Q.  B.  101 ;  and  see  Braithwaite  v.  Gardner,  8  Q.  B.  472. 

3.  That  the  Plaintiff  has  been  twice  a  Bankrupt,  and  that  he  did  not 

pay  15s.  in  the  Pound  on  the  Second  Fiat. 
Young  V.  Kishworth,  8  Ad.  &  E.  470 ;  Mackay  v.  Wood,  7  M.  &  W.  420. 

4.  The  Bankruptcy  of  the  Plaintiff  before  the  Causes  of  Action  accrued, 

and  that  Defendant  afterwards  paid  the  Assignees. 
Sievers  v.  Boswell,  3  M.  &  G.  524. 

5.  To  a  Bill,  that  it  was  accepted  by  the  Defendant,  in  order  to  induce 
the  Plaintiff,  the  Petitioning  Creditor,  to  abandon  the  Prosecution 
of  the  Fiat. 

Davis  V.  Holding,  1  M.  &  W.  159. 

PLEAS  IN  INSOLVENCY. 

See  "  Insolvent,"  post. 

(s)  This  allegation  is  essential.    Dean  o.  however,  is  equivalent  to  actual  notice.    Tib- 
James,  1  Ad.  &  B.  809,  note  (a)  ;  Buck  v.  betts  v.  George,  5  Ad.  &  E.  115.    And  see 
Lee,  1  Ad.  &  E.  804 ;  Belcher  h.  Campbell,  ante,  315,  note  (t). 
15  L.  J.  Q.  B.  11 ;  [8  Q.  B.  1 ;]  knowledge, 
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BILLS   OF   EXCHANGE. 

L    PLEAS  IN  DENIAL. 

Obs.  —  "  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  tlie  plea  of 
'  non  assumpsit '  and  '  never  indebted  '  shall  be  inadmissible.  In  such  actions, 
therefore,  a  plea  in  denial  must  traverse  some  matter  of  fact;  ex.  gr.  the 
drawing,  or  making,  or  indorsing,  or  accepting,  or  presenting,  or  notice  of 
dishonor  of  the  bill  or  note."  R.  G.  T.  T.  1853,  r.  7.  [Uncertainty  of 
payee.  Holmes  v.  Jacques,  L.  R.  1  Q.  B.  376.  That  amount  of  bill  had  been 
paid  to  plaintiff's  by  a  third  person,  but  they  had  neglected  to  hand  over  the 
bill,  is  bad.     Agra  &  Masterman's  Bank  v.  Leighton,  L.  R.  2  Ex.  56.] 

In  pleading,  therefore,  to  a  declai-ation  which  contains  a  count  on  a  bill  and 
indebitatus  counts,  care  should  be  taken  to  confine  the  plea  which  is  meant  to 
apply  to  the  cause  of  action  on  the  bill,  to  the  count  setting  it  but;  see  Don- 
aldson V.  Thompson,  6  M.  &  W.  316;  Hughes  v.  Pool,  6  Si.  &  G.  271;  and 
then  the  general  issue,  or  other  plea  to  the  indebitatus  counts,  should  be 
pleaded  to  the  residue  of  the  declaration ;  for  if  the  general  issue  be  pleaded 
to  the  bill  count,  the  plaintiff  may  (if  the  defendant  be  under  terms  to  plead 
issuably)  sign  judgment;  Sewell  v.  Dale,  8  Dowl.  309;  Kelly  v.  Villebois,  3 
Jur.  1172;  8  Dowl.  136;  Chit.  Pr.;  and  see  Parrett  v.  Goddard,  9  M.  &  W. 
458 ;  in  the  latter  case  he  should  enter  a  nolle  prosequi  to  the  indebitatus 
counts.  Eraser  v.  Newton,  8  Dowl.  773.  If  the  defendant  be  not  under 
terras  of  pleading  issuably,  and  "  non  assumpsit  "  or  "never  indebted"  be 
pleaded,  the  proper  course  would  be  to  apply  to  a  judge  to  set  the  plea  aside 
or  make  the  defendant  plead  another  plea,  with  costs.  Robertson  v.  Ellis,  5 
D.  &  L.  403.  If  issue  be  joined  on  a  plea  of  non  assumpsit  to  a  bill,  the  facts 
from  which  the  promise  to  pay  it  are  implied,  such  as  the  acceptance,  &c. 
are  put  in  issue  and  may  be  given  in  evidence.  Finleyson  v.  Mackenzie,  3 
Ring.  N.  C.  824;  S.  C.  6  Dowl.  71.  In  Neale  v.  Proctor,  2  C.  &  K.  456,  it 
was  held  that  the  plea  of  non  assumpsit  admitted  the  handwriting.  If  the 
general  issue  be  pleaded  to  a  count  on  a  bill,  and  in  the  same  plea  another 
defence,  without  leave  to  plead  several  matters,  the  plaintiff  is  justified  in 
signing  j udgment.  Hoddey  v.  Sutton,  2  Dowl.  700;  and  see  C.  L.  P.  Act, 
1 852,  s.  86.  Where,  however,  the  statement  of  the  bill  is  only  inducement, 
as  in  an  action  by  or  against  an  executor  on  a  bill  of  the  testator,  with  a 
promise  to  or  by  the  late  executor,  non  assumpsit  may  bo  pleaded ;  the  effect 
of  which  would  be  to  admit  the  making  of  the  bill,  but  to  deny  the  promise 
by  or  to  the  executor.  Timmis  v.  Piatt,  2  M.  &  W.  720;  RoUeston  v.  Dixon, 
2  D.  &  L.  892. 

Under  a  plea  in  denial,  i.  e.  denying  the  drawing  or  making,  or  indorsing  or 
accepting  a  bill  or  note,  as  the  case  may  be,  the  objection  that  it  is  not 

Sroperly  stamped  may  be  taken.  Dawson  v.  Macdonald,  2  M.  &  W.  26; 
I'Dowal  V.  Lyster,  lb.  52;  Field  «.  Woods,  7  Ad.  &  E.  114.  It  seems,  how- 
ever, that  a  special  plea  to  that  effect  would  not  be  demurrable.  See  Hay- 
ward  i'.  Smith,  4  Ring.  N.  C.  684.  By  31  Geo.  3,  c.  25,  s.  19,  a  bill  or  note 
not  duly  stamped  cannot  "be  pleaded  or  given  in  evidence  or  admitted  in 
any  court  to  be  good  or  available  for  any  purpose;  "  it  cannot  be  looked  at 
by  the  jury.  Jardine  v.  Payne,  1  B.  &  Ad.  663.  The  original  debt  may  be 
recovered  on  a  count  thereon,  although  there  were  laches  in  presenting  the 
bill,  &c.  if  it  be  void  for  want  of  a  proper  stamp.  Wilson  v.  Vysar,  4  Taunt. 
288;  Alves  v.  Hodges,  7  T.  R.  241.  Payment  of  money  into  court  upon  a 
count  on  a  bill,  waives  the  objection  as  to  the  stamp.  Israel  o.  Benjamin,  3 
Camp.  40.  But  the  want  of  a  fresh  stamp  must  be  pleaded.  Lazarus  o. 
Cowie,  3  Q.  B.  459. 

As  to  stamps  on  foreign  bills  and  their  cancellation,  see  17  &  18  Vict.  c.  83, 
g.  5;  23  Vict.  c.  15,  ss.  12  &  18;  23  &  24  Vict.  c.  Ill,  s.  5,  and  Siordet  v. 
Kuczynski,  17  C.  B.  251,  and  Pooley  v.  Brown,  [11  C.  B.  N.  S.  566;]  31  L. 
J.  C.  P.  134. 

See,  generally,  as  to  alteration  of  a  written  contract,  anti',  298.  An  alteration  of 
a  bill  of  exchange  or  promissory  note  in  a  material  part,  although  made  by 
a  strano-er,  avoids  the  instrument.  Davidson  v.  Cooper,  11  M.  &  W.  778; 
13  M.  &  W.  343;  [Hkschfield  v.  Smith,  L.  R.  1  C.  P.  340;  Shaw  C.  J.  in 
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Obs.  Wheelook  v.  Freeman,  13  Pick.  168;  Smith  w.  Mace,  44  N.  H.  553;  White 
!'.  Haas,  32  Ala.  430;  Wilson  v.  Jamieson,  7  Penn.  St.  126;  Miller  u.  Reed,  27 
Penn.  St.  244;  U.  S.  Bank  v.  Kussell,  3  Yeates,  391;  Stephens  v.  Graham, 
1  Serg.  &  K.  508;  Gardiner  i:  Harback,  21  111.  129;  Ivory  n  Michael,  33 
Missou.  398;  Warren  u.  Layton,  3  Harr.  (Del.)  404;  Mitchell  n.  Ringgold, 
3  Harr.  &  J.  159;  Buck  v.  Appleton,  14  Maine,  284;  Trigg  v.  Taylor,  27 
Missou.  245;  Bruce  v.  Westcott,  3  Barb.  374;  Wade  v.  Withington,  21  111. 
561.  See  ante,  298;  Boyd  v.  McConnell,  10  Humph.  68.]  As  to  what  is  an 
alteration  in  a  material  part,  see  Master  v.  Miller,  1  Sm.  L.  Cas.  776;  Burcli- 
field  V.  Moore,  3  El.  &  Bl.  683;  23  L.  J.  Q.  B.  261;  where  all  the  authorities 
were  reviewed.  Gardner  v.  Walsh,  5  EI.  &  Bl.  83 ;  Warrington  v.  Early,  23  L. 
J.  Q.  B.  47;  [2  El.  &  Bl.  763];  [Blair  o.  Bank  of  Tennessee,  11  Humph. 
84;  Owings  o.  Arnot,  33  Missou.  406;  Lisle  v.  Rogers,  18  B.  Mon.  528; 
Hooker  v.  Jamieson,  2  Watts  &  S.  438;  Lowe  v.  Angrove,  30  Geo.  129;  Ben- 
jamin V.  McConnell,  9  111.  536;  Gardiner  v.  Harback,  21  HI.  129;  Scott  v. 
Walker,  2  Dudley,  43;  Bruce  v.  Westcott,  3  Barb.  374;  Thornton  v.  Apple- 
ton,  29  Maine,  298;  Homer  v.  Wallis,  11  Mass.  309;  Fay  v.  Smith,  1  Allen, 
577.] 
But  if  the  alteration  is  made,  although  in  a  material  part,  before  it  is  issued,  or 
the  bill  is  altered  to  correct  a  mistake  only,  it  does  not  become  void ;  Chit,  on 
Bills,  127-133,  10th  ed. ;  Byles  on  Bills,  300,  8th  ed.  where  all  the  cases  are 
collected  ;  [Hervey  !>.  Harvey,  15  Maine,  357;  Ames  v.  Colburn,  11  Vt. 
390;  Wilson  1-.  Henderson,  9  Sm.  &  M.  375;  Hill  v.  Barnes,  11  jST.  H.  395; 
Grimstead  v.  Briggs,  4  Iowa,  559  ;  Hunt  v.  Adams,  6  Mass.  519 ;  Aldous  v. 
Cornwell,  L.  R.  3  Q.  B.  573  ;  ante,  298  ;  Ratcliffe  v.  Planters'  Bank,  2  Sneed, 
425  ;  Boyd  v.  Brotherson,  10  Wend.  93;  Cole  v.  Hills,  44  N.  H.  227;  Wheat 
V.  Arnold,  36  Geo.  479.] 
If  a  bill  has  been  altered,  so  as  to  render  it  void  either  at  common  law  (as  to 
which  see  Crotty  v.  Hodges,  4  M.  &  G.  561),  or  under  the  stamp  laws  (as  to 
which  see  Chit,  on  Bills,  65-79,  10th  ed.;  Byles  on  Bills,  300,  8th  ed.),  and 
it  be  declared  upon  in  its  altered  form,  that  defence  may  be  taken  under 
pleas  denying  the  drawing,  &c.;  Cock  v.  Coxwell,' 2  Cr.,  M.  &  R.  291;  Cal- 
vert V.  Baker,  4  M.  &  W.  417;  and  if  any  material  alteration  be  apparent  on 
the  face  of  the  bill  when  produced  in  evidence,  it  will  then  lie  on  the  plain- 
tiff to  prove  that  it  was  made  under  such  circumstances  as  not  to  render  it 
void.  Knight  v.  Clements,  8  Ad.  &  E.  215;  Clifford  o.  Parker,  2  M.  &  G. 
909.  Tlie  plaintiff  must  show  that  the  alteration  was  made  previously  to  the 
bill  being  issued.  Johnson  y.  Duke  of  Marlborough,  2  Stark.  313;  Glenman 
V.  Dickenson,  5  Bing.  184;  [2  Chitty  Contr.  (11th  Am.  ed.)  1163,  and  note 
(c),  where  many  of  the  authorities  upon  this  point  are  cited ;  Wheat  v. 
Arnold,  36  Geo.  479;  Simpson  v.  Stackhause,  9  Penn.  St.  186;  Paine  v. 
Edsell,  9  Penn.  St.  178;  Clark  v-  Eckstein,  22  Penn.  St.  507;  Hoflfner  v. 
Wenrich,  32  Penn.  St.  423  ;  Hills  v.  Barnes,  11  N.  H.  395.  The  doctrine 
that  an  alteration  in  an  instrument  is  presumed  to  have  been  made  after  its 
execution,  or  under  circumstances  to  vitiate  it,  does  not  meet  with  universal 
assent.  See  2  Chitty  Contr.  (11th  Am.  ed.)  1163,  note  (c);  Cumberland 
Bank  v.  Hale,  7  N.  J.  (Law)  215  ;  Ault  v.  Fleming,  7  Iowa,  143;  Crabtree 
V.  Clark,  20  Maine,  337;  Davis  v.  Jenny,  1  Met.  221;  Harlan  v.  Berry,  4 
Gi-eene  (Iowa),  212;  Jones  v.  Ireland,  4  Iowa,  63;  Norfleet  «.  Edwards,  7 
Jones  (N.  Car.),  455 ;  Agawam  Bank  b.  Sears,  4  Gray,  95 ;  Hayden  v.  Good- 
now,  39  Conn.  164;  Welch  v.  Coulborn,  3  Houst.  (Del.)  647.  That  the  ques- 
tion whether  the  alteration  was  made  before  or  after  execution,  and  whether 
made  with  or  without  the  assent  of  the  adverse  party,  is  properly  to  be  de- 
cided by  the  jury,  see  2  Chitty  Contr.  (11th  Am.  ed.)  1163,  note  (c)  and 
cases  cited;  Crabtree  v.  Clark,  20  Maine,  337;  Beaman  u.  Russell,  20  Vt.  205; 
Pullen  V.  Hutchinson,  25  Maine,  249;  Hunt  v.  Gray,  35  N.  J.  (Law)  227.] 
But  this  is  not  so  if  the  making  of  the  bill,  as  described,  is  admitted  on  the 
record.  Sibley  v.  Fisher,  7  Ad.  &  E.  444.  But  if  the  bill  be  declared  on  in 
its  original  state,  the  subsequent  alteration  must  be  specially  pleaded.  Da- 
vidson V.  Cooper,  13  M.  &  W.  343;  S.  C.  1  D.  &  L.  377;  Mason  v.  Bradley, 
11  M.  &  W.  590;  lb.  388.  See  form,  &c.  post,  338.  Where  the  subsequent 
alteration  is  such  that  it  affords  a  defence  under  the  stamp  laws,  then  a  plea 
in  denial  will  suffice  to  let  in  that  objection.    Mason  ^\  Bradley,  supra. 
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Obs.  The  defendant  can  neither  compel  a  plaintiff  to  produce  a  bill  at  the  trial,  nor 
go  into  secondary  evidence  of  its  contents,  if  he  pleads  only  pleas  in  confes- 
sion and  avoidance,  and  gives  no  notice  to  produce  it ;  Godered  v.  Armour, 
3  Q.  B.  956;  Lawrence  v.  Clarke,  15  L,  J.  Ex.  40;  S.  C.  3  D.  &  L.  87;  un- 
less on  a  plea  impeaching  the  bill  on  the  ground  of  alteration.  Barker  v.  Mal- 
colm, 7  M.  &  W.  101. 
By  17  &  18  Vict.  c.  125,  s.  87,  "In  case  of  any  action  founded  upon  a  bill  of 
exchange  or  other  negotiable  instrument,  it  shall  be  lawful  for  the  court  or  a 
jud^e  to  order  that  the  loss  of  such  instrument  shall  not  be  set  up,  provided 
an  indemnity  is  given  to  the  satisfaction  of  the  court  or  judge  or  a  master, 
against  the  claims  of  any  other  person  upon  such  negotiable  instrument." 
Otherwise  the  loss  of  a  negotiable  instrument  is  a  defence  to  an  action  on  it 
—  aliler,  if  it  is  not  negotiable,  Clay  v.  Crowe,  5  Ex.  295;  16  L.  J.  Ex.  280; 
9  Ex.  604;  per  Lewis  C.  J.;  Charnley  t>.  Grundy,  23  L.  J.  C.  P.  122;  [14 
C.  B.  608.  As  to  giving  bond  of  indemnity  in  action  on  lost  note,  see,  fur- 
ther, Fales  V.  Kussell,  16  Pick.  315;  Higgins  v.  Watson,  1  Mich.  428;  Des- 
mond II.  Rice,  1  Hill,  5S0;  Meeker  v.  Jackson,  3  Yeates,  442 ;  Snyder  v. 
Wolfley,  8  Serg.  &  R.  331;  Smith  o.  Rockwell,  2  Hill,  482;  Bisbing  v.  Gra- 
ham, 14  Penn.  St.  14;  Almy  v.  Reed,  10  Cush.  421  ;  Jones  v.  Fales,  5  Mass, 
101;  Freeman  I).  Boynton,  7  Mass.  486;  Tuttle  v.  Standish,  4  Allen,  481.] 
The  court  of  chancery  will  not  entertain  a  bill  for  the  payment  of  money 
due  upon  a  bill  of  exchange  which  is   proved  to  have  been  destroyed,  the 

ElaintifE  having  a  sufficient  remedy  at  law.  Wright  i>.  Lord  Maidstone,  24 
I.  J.  Ch.  623.  [But  in  Massachusetts,  where  there  is  no  statute  providing 
protection  for  parties  sued  at  law  upon  lost  or  destroyed  bills  and  notes,  it 
has  been  decided  that  the  owner  of  bank  bills,  which  cannot  be  identified  or 
distinguished  from  other  similar  bills,  cannot  maintain  an  action  against  the 
bank  which  issued  them,  upon  circumstantial  evidence  that  they  have  been 
destroyed,  and  a  tender  of  a  bond  of  indemnity.  Tower  v.  Appleton  Bank, 
3  Allen,  3S7.  So  it  was  held  that  the  owner  of  a  lost  note  cannot  maintain 
an  action  at  law  against  the  indorser,  in  a  case  where  a  bond  to  indemnify 
the  defendant  against  being  called  upon  a  second  time  to  pay  the  note  would 
not  afford  to  him  an  adequate  protection.  Tuttle  v.  Standish,  4  Allen,  481 . 
In  Savannah  National  Bank  v.  Haskins,  101  Mass.  370,  376,  Colt  J.  said: 
"  Since  the  late  case  of  Tuttle  v.  Standish,  supra,  it  can  no  longer  be  con- 
tended that  a  recovery  at  law  can  be  had  against  an  acceptor  or  indorser, 
upon  a  simple  bond  protecting  the  defendant  from  being  called  on  to  pay  a 
second  time  to  a  bona  fide  holder.  The  acceptor  of  a  bill  of  exchange  not 
only  has  a  right  to  such  protection,  but  he  has  a  right  to  have  the  bill  surren- 
dered to  him  on  its  payment,  to  be  used  as  a  voucher  in  his  settlement  with 
the  drawer.  The  remedy  afforded  by  a  court  of  equity  in  such  cases  is  ap- 
propriate and  complete.  A  demurrer  to  a  bill  in  equity  seeking  such  remedy 
in  this  case,  was  overruled.  As  to  the  jurisdiction  in  equity  in  suck  cases, 
see,  also,  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  392,  and  note  (2);  Burrows  v.  Good- 
hue, 1  Greene  (Iowa),  48;  Thayer  v.  King,  15  Ohio,  242.] 

1.   Drawer  or  Indorsee  against  Acceptor  ;  Denial  of  Acceptance,  (t) 

That  he  did  not  accept  the  said  bill  as  alleged.     [Tj^  the  declaration  contain 

(t)  This  plea  merely  denies  the  acceptance  Duck,  11   M.  &  W.  251;   Armani   v.  Cas- 

of  the  bill  as  set  out  in  the  declaration.     As  trique,  13  M.  &  W.  443  ;  Roberts  v.  Tucker, 

to  alteration,  ante,  330,  331;  improper  stamp,  16  Q.  B.  560.     It  is  not  necessary  in  the  first 

ante,    327.      By    proof  of    the    acceptance,  instance  to  prove  the  identity  of  the  defend- 

the  drawing  will  be  admitted,  but  not  the  in-  ant  witli  the  party  who  accepted  the  bill, 

dorsements.    Per  Parke  B.  Brind  v.  Hamp-  Roden  v.  Rydo,  4  Q.  B.  626 ;  Sewell  v.  Ev- 

shire,  1  M.  &  W.  371.     If,  therefore,  the  ac-  ans,  lb.     The  defendant  will  succeed  on  the 

ceptor  deny  the  drawing,  plaintiff  may  reply  above  plea  if  it  turn  out  that  he  was  only  an 

the  acceptance  by  way  of  estoppel.     Sander-  indorser.    Gwinnell  v.  Herbert,  5  Ad.  &  E. 

son  V.  dollman,  4  M.  &  G.  209 ;  or  semble,  436.     A  plea  by  an  indorser,  that  he  "  did 

demur,  lb.  225,  note  (a),  and  see  Ashpitel  v.  not  make  or  draw,  &c."  was  held  not  a  nul- 

Bryan,  [3  B.  &  S.  474 ;  Phillips  i).  im  Thnrn,  lity.     Allen  v.  Walker,  2  M.  &  W.  317.   The 

L.  K.  1    C.  P.  463.]     The  acceptance  does  words   "now  overdue"  in  sch.  B  to  C.  L. 

not  admit  the  indorsement,  though  it  was  P.  Act,  1852,  in  forms  of  declarations  on 

there  at  the  time  of  acceptance.    Beeman  v,  bills  of  exchange,  are  part  of  the  description 


PLEAS   IN   CONTRACT.      BILLS    OF   EXCHANGK. 


333 


any  indehitatus  count  in  addition  to  the  count  on  the  bill,  then  add  the  follow- 
ing or  other  appropriate  plea : — 

And  as  to  the  residue  of  the  declaration,  the  defendant  says  that  he  never 
was  indebted  as  alleged. 

2.  Indorsee  against  Acceptor  ;  Denial  of  Indorsement,  (m) 
That  the  said  G.  H.  did  not  indorse  the  said  bill. 

3.  Indorsee  against  Drawer  ;  Denial  of  the  Drawing,  (x) 
That  he  did  not  draw  the  said  bill,  as  alleged. 

4.    To  the  like;  Denial  that  Bill  tvas  presented  for  Acceptance.  (?/) 
That  the  said  bill  was  not  duly  presented  for  acceptance,  as  alleged. 


of  the  bill,  and  are  put  in  issue  by  the  plea 
of  tion  acceptavit.  Hinton  v.  Duff,  31  L.  J. 
C.  P.  199  ;  [11  .C.  B.  N.  S.  724.]  The  de- 
fendant may  also  show  under  the  above  plea 
that  his  name  has  been  wilfully  forged.  See 
Griffiths  V.  Payne,  11  Ad.  &  E.  131.  But  if 
the  drawer  has  once  admitted  the  acceptance, 
and  thereby  given  currency  to  the  bill,  he 
cannot  afterwards  show  that  it  is  forged. 
Leach  v.  Buchanan,  4  Esp.  226.  He  may 
show  that  the  circumstances  are  such  as  to 
negative  an  authority  from  the  defendant  to 
the  party  accepting  the  bill  in  his  name, 
which  authority  might  otherwise  be  implied, 
as  that  it  was  fraudulently  accepted  by  the 
defendant's  partner  in  tlie  name  of  the  part- 
nership firm,  for  his  own  private  purposes, 
of  which  the  plaintiff  had  notice.  Jones  v. 
Corbelt,  2  Q.  B.  828  ;  Wilson  v.  Lewis,  2  M. 
&  G.  197;  Musgrave  v.  Drake,  5  Q.  B.  185; 
Grout  V.  Enthoven,  1  Ex.  382 ;  Stagg  v. 
Elliott,  31  L.  .J.  C.  P.  260;  [Hogg  t>.  Skeen, 
18  C.  B.  N.  S.  426.] 

(u)  A  plea  denying  the  indorsement  to  tlie 
plaintiff,  denies  not  only  the  signature,  but 
also  a  deliver)/  with  intent  to  transfer  the  bill ; 
Marston  v.  Allen,  8  M.  &  W.  494 ;  and  there- 
fore, if  a  declaration  by  a  holder  of  a  bill 
derive  title  to  the  plaintiff  by  alleging  an  in- 
dorsement from  A.  to  B.,  evidence  that  A. 
gave  the  bill  to  M.  for  a  special  purpose  only 
(viz.  to  keep  for  him),  and  that  M.  in 
fraud  of  that  special  purpose,  gave  it  to  B  , 
who  as  well  as  the  plaintiff  took  it  with 
knowledge  of  that  fraud,  is  admissible  under 
a  plea  denying  the  indorsement  (rom  A.  to 
B.  lb.;  Bull  V.  Ingestrie,  12  Q.  B.  317; 
Lloyd  V.  Howard,  15  Q.  B.  995.  See  Har- 
mer  v.  Steele,  4  Ex.  1 ;  19  L.  J.  Ex.  34; 
Law  V.  Parnel,  7  C.  B.  N.  S.  282 ;  Harrop 
I'.  Fisher,  10  C.  B.  N.  S.  196.  But  the 
court  of  queen's  bench  has  held  that  this 
is  only  applicable  where  the  facts  negative 
an  indorsement  between  parties  to  the  bill 
other  than  the  plaintiff,  and  not  where  the 
indorsement  is  from  the  last  indorser  to  the 
plaintiff.  Hayes  v.  Caulfield,  5  Q.  B.  81. 
So,  also,  under  a  plea  denying  the  indorse- 
ment, it  may  be  given  in  evidence  that  the 
bill  was  indorsed  and  delivered  to  the  plain- 
tiff only  as  agent  of  a  third  party  who  has 


dissented  from  the  conduct  of  the  plaintiff 
in  suing  on  the  bill;  Adams  v.  Jones,  12 
Ad.  &  E.  455 ;  and  if  a  declaration  allege 
that  a  note  was  made  to  a  plaintiff  in  a  cer- 
tain capacity  (e.  g.  as  manager  of  a  certain 
bank,  the  plaintiff  not  suing  in  that  charac- 
ter), a  plea  is  an  argumentative  denial  of  the 
making  of  the  note,  which  denies  that  he  v/as 
such  manager.  Per  Maule  J.  Robertson  v. 
Steward,  l^M.  &  G.  512.  If  the  bill  be  in- 
dorsed by  an  agent  in  the  name  of  a  firm, 
the  authority  of  the  agent  to  make  the  in- 
dorsement may  be  questioned  under  a  plea 
denying  the  indorsement.  Fearn  v.  Filica, 
8  Scott  N.  R.  241.  It  is  no  objection  that 
the  bill  is  indorsed  merely  for  the  purpose  of 
suing.  Ancoua  v.  Marks,  31  L.  J.  Ex.  163. 
[See  1  Chitty  PI.  18,  note  (a).]  The  indorse- 
ment may  be  on  the  face  of  bills.  Young 
V.  Glover,  3  Jur.  N.  S.  637  ;  Rex  v.  Bigge,  1 
Stra.  18;  3  P.  W.  R.  419  ;  Ex  parte  Yates, 
27  L.  J.  Bank.  9. 

{x)  The  plaintiff  has  only  to  prove  on  the 
trial,  in  answer  to  this  plea,  the  defendant's 
handwriting.  The  remainder  of  tlie  plain- 
tiffs case  is  admitted.  An  acceptor  or  in- 
dorser is  estopped  from  denying  the  draw- 
ing or  a  prior  indorsement.  Macgvegor  v. 
Rhodes,  6  El.  &  Bl.  266  ;  Sanderson  v.  Coll- 
mnn,  4  M.  &  G.  209  ;  Armani  v.  Castrique, 
13  M.  &  W.  443  ;  Ashpitel  v.  Bryan,  [3  B. 
&  S.  474.  See  Gloucester  Bank  v.  Salem 
Bank,  17  Mass.  33,  43;  United  States  Bank 
!.•.  Bank  of  Georgia,  10  Wheat.  333,  353; 
Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287  ; 
Woodward  v.  Harbin,  1  Ala.  104;  3  Kent, 
86,  note  (6).] 

[y)  The  defendant  has  to  prove  the  ac- 
ceptance alleged  by  him.  The  plaintiff's 
case  is  in  other  respects  admitted.  The  ac- 
ceptance of  an  inland  bill  must  be  in  writing 
upon  the  bill.  1  &  2  Geo.  4,  c.  78,  s.  2. 
And  by  the  19  &  20  Vict.  c.  97,  s.  6,  the  ac- 
ceptance of  a  bill,  inUmd  or  foreign,  made 
after  1856,  must  be  in  writing  on  the  bill  and 
signed  by  the  acceptor  or  some  person  duly 
authorized  by  him.  Inland  bill  defined,  s.  7. 
See  generally  of  presentment  for  accept- 
ance, Chit,  on  Bills,  186,  10th  ed. ;  and 
ante,  76. 
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5.  Indorsee  against  Drawer  ;  Denial  of  Presentment  for  Payment,  (z) 

That  the  said  bill  was  not  duly  presented  to  the  said  G.  H.  for  payment,  as 
alleged. 

6.   To  the  like  ;  Denial  of  Notice  of  Non-payment,  (a) 
That  he  had -not  due  notice  of  the  non-payment  of  the  said  bill,  as  alleged. 

7.  Payee  or  Indorsee  against  Acceptor  of  a  Bill  with  a  Qualified 
Acceptance  QForm  11,  ante,  77)  ;  Denial  of  Presentment  accord- 
ing to  Acceptance,  (h) 

That  the  bill  of  exchange  was  not  presented  at  Messrs.  G.  and  H.,  bankers, 
London  \this  should  he  in  the  words  of  the  acceptance'],  as  alleged. 

8.  Draiver  against  Acceptor  of  a  Bill,  accepted  payable  on  a  Con- 
tingency (Porm  14,  ante,  78)  ;  Denial  that  the  Event  has  oc- 
curred, (c) 

That  he  did  not  receive  the  debt  due  to  him  from  G.  H.  [according  to  the 
fact'],  as  alleged. 


{z)  This  puts  the  plaintiff  on  evidence  of 
a  due  presentment  to  the  drawee,  of  which 
a  promise  to  pay  the  bill  after  due,  is  evi- 
dence on  this  issue.  Croxon  v.  Worther,  5 
M.  &  W.  5  ;  ante,  79,  note  (y) ;  and  if  a  bill 
be  accepted  payable  at  a  banker's,  who  has 
become  the  holder  when  it  arrives  at  ma- 
turity, no  proof  of  presentment  is  necessary. 
Bailey  v.  Porter,  U  M.  &  W.  44.  Present- 
ment for  payment.  Chit,  on  Bills,  244,  10th 
cd. ;   ante,  77. 

(a)  That  due  notice  was  given,  or  that 
defendant  subsequently  promised  payment 
or  acknowledged  liability,  must  be  proved 
bj'  plaintiff  to  defeat  fhis  plea.  The  jury 
may  infer  from  a  subsequent  promise  to  pay, 
that  defendant  had  due  notice,  or  waived  tlie 
notice,  and  the  practical  consequence  is  that 
in  almost  every  case  proof  of  a  promise  to 
pay  cnres  the  want  of  notice.  Rabey  v.  Gil- 
bert, 6  H.  &  N.  536  ;  Bartholomew  v.  Hill, 
10  W.  R.  273,  Ex. ;  Woods  v.  Dean,  3  B.  & 
S.  101 ;  Cordery  v.  Colville,  [14  C.  B.  N.  S. 
374.;  ante,  79,  note  (y),  and  cases  cited.] 
The  notice  must  state  that  the  bill  has  been 
dishonored,  and  that  the  holder  looks  to  the 
defendant  to  pay  it.  Solarte  v.  Palmer,  7 
Bing.  629  ;  and  see  Bailey  );.  Porter,  14  M. 
&  W.  44  ;  Paul  V.  Joel,  4  H.  &  N.  355  ;  [Burk- 
am  V.  Trowbridge,  9  Mich.  209;  Burgess  v. 
Vreeland,  4  Zabr.  71.]  If  the  notice  be  am- 
biguous, it  lies  on  defendant  under  this  plea, 
to  show  that  there  was  another  bill  to  which 
the  notice  was  applicable.  Shelton  v.  Braith- 
waite,  7  M.  &  W.  436.  See  Cook  i.  Litch- 
iield,  5  Selden,  279.]  Dispensation  with 
notice,  on  the  ground  of  want  of  effects,  is 
not  admissible  for  plaintiff  under  this  issue. 
Burgh '«.  Legge,  5  M.  &  W.  421  ;  ante,  76, 


note  (e),  and  79,  note  (;/).  [As  to  the  suffi- 
ciency of  the  notice,  see  Cook  v.  Litchfield, 
5  Selden,  279;  Home  Ins.  Co.  v.  Green,  19 
IS.  Y.  518;  Bromage  v.  Vaughan,  9  Q.  B. 
608 ;  Mellersh  v.  Rippen,  7  Ex.  578 ;  Den- 
nistoun  o.  Stewart,  17  How.  606  ;  Tobey  v. 
Lennig,  14  Penn.  St.  483  ;  Artisans'  Bank 
V.  Backus,  36  N.  Y.  100 ;  Gill  v.  Palmer,  29 
Conn.  54;  Etting  v.  Schuylkill  Bank,  2 
Barr,  355 ;  Townsend  v.  Lorain  Bank,  2 
Ohio  St.  345.]  As  to  notice  of  dishonor, 
generally,  see  Byles  on  Bills,  251,  3d  ed. ; 
Chit,  on  Bills,  298, 10th  ed.  [Where  the  de- 
fendant had  paid  the  price  of  cotton  by  a 
bill  to  which  his  name  was  not  attached,  this 
does  not  dispense  with  his  right  to  notice  of 
dishonor  of  the  bill.  Smith  v.  Mercer,  L.  R. 
3  Ex.  51.] 

(6)  This  plea  only  requires  probf  from 
the  plaintiff  that  he  presented  the  hilj  at 
the  particular  place.  See  1  &  2  Geo.  4,  c. 
78 ;  Gibb  v.  Mather,  8  Bing.  214;  Shelton  v. 
Braithwaite,  8  M.  &  W.  252;  Halstead  v. 
Shelton,  5  Q.  B.  86.  If  a  note  is  made  jjay- 
able  at  a  particular  place,  in  the  body  of  it, 
presentment  there  must  then  be  averred  and 
proved.  Spindler  v.  Grellett,  1  Ex.  384; 
Van  der  Done  v.  Thellns6n,  8  C.  B.  812. 
But  where  by  a  memorandum  at  the  foot  of 
apromissory  note,  it  was  made  payable  at  a 
particular  place,  it  is  not  necessary  to  aver 
and  prove  a  presentment  there,  because  the 
memorandum  does  not  constitute  a  part  of 
the  contract.  Williams  r.  Waring,  10  B.  & 
C.  2  ;  Chit,  on  Bills,  250,  10th  ed. 

(c)  This  plea  puts  the  plaintiff  on  proof 
that  the  contingency  has  happened,  but  ad- 
mits the  rest  of  his  case. 
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9.  Drawer,  not  heing  Payee,  and  having  taken  up  the  Bill,  against 
Acceptor  (^Form  2,  ante,  74)  ;  Denial  that  Bill  was  returned,  (ci) 

That  the  said  bill  of  exchange  was  not  returned  to  the  plaintiff,  (e)  as 
alleged. 

10.  Indorsee  against  Braioer,  default  Acceptance  (see  Form  6,  ante, 

76)  ;  that  Drawer  did  accept.  (/) 

That  the  said  E.  F.  did  accept  the  said  bill  of  exchange  when  presented  to 
him  for  acceptance. 

11.  Indorsee  against  Drawer  of  Bill  payable  after  Sight,  default 
Acceptance  (or  Payment')  ;  Denial  that  Bill  teas  presented  for 
Acceptance  in  due  Time,  (g) 

That  the  said  bill  was  not  duly  presented  to  the  said  E.  F.  for  acceptance. 

12.  Indorsee  against  Drawer,  default  Acceptance  ;  that  the  Defendant 

had  not  due  Notice  of  Non-acceptance.  (A) 

That  he  had  not  due  notice  of  the  non-acceptance  of  the  said  bill  of  ex- 
change, as  alleged. 

13.  Against  Drawer,  default  Payment,  alleging  that  Drawer  could 
not  be  found  (see  Form  16,  ante,  80)  ;  that  due  Search  and  In- 
quiry were  not  made  for  him.  (i) 

That  diligent  search  and  inquiry  were  not  made  for  the  said  E.  F.,  as 
alleged. 

14.  Indorsee  against  Drawer,  alleged  to  have  dispensed  ivith  Pre- 
sentment (see  Form  18,  ante,  81)  ;  that  he  did  not  dispense  there- 
with. (¥) 

That  he  did  not  dispense  with  the  presentment  of  the  said  bill  of  exchange 
to  the  said  E.  F.  for  payment,  nor  discharge  the  plaintiff  therefrom,  as  alleged. 

15.  Indorsee  against  Drawer,  alleging  the  latter  had  no  Effects  in 
Drawee's  Hands,  and  that  no  Notice  was  given  (see  Form  15,  ante, 

79)  ;  Plea  that  there  were  Effects.  (I) 

That  when  the  said  bill  was  drawn  [or  "  after  the  drawing  of  the  said  bill, 

[d]  The  plaintiff  has  only  to  prove  upon  what  is  a  reasonable  delay  in  doing  so,  see 
this  plea  that  he  took  up  the  bill  after  its  Chit,  on  Bills,  188-191,  10th  ed. 
dishonor.  (A)  Plaintiff  has  only  to  prove  due  notice 

(e)  If  the  allegation  he  that  "  the  bill  was  of  dishonor,  or  a  subsequent  promise  or  ad- 
taken  up  and  paid  by  the  plaintiff,"  then  the  mission  of  liability  by  defendant,  as  to  this, 
traverse  should  be  framed  accordingly.  ante,  form  6,  note. 

{/)    The  plaintiff  will  defeat  this   plea  (i)    Plaintiff  has   only  to   prove  a  due 

simply  by  proving  a  presentment  for  accept-'  search  or  inquiry,  to  establish  his  case  on 

ance  before  action,  and  that  the  bill  is  not  the  bill.     See  Chit,  on  Bills,  332. 

accepted.                                           i  (Jc)  The  plaintiff  must  prove  the  dispen- 

{g)  This   applies   only  where   the   bill  is  sation  ;  he  need  prove  no  more  on  this  plea, 

payable  after  sight.    See  Mellish  v.  Rawdon,  (?)  The  defendant  has  to  prove  effects  as 

9  liing.  416.    As  to  time  of  presentment,  and  alleged.     Fitzgerald  u.  William.s,  6  Bing.  N. 
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and  before  the  same  became  due,  and  before  this  suit,"  or  "  when  the  said  bill 
became  due,"  according  to  the  fact'],  the  said  E.  F.  had  in  his  hands  effects  of 
the  defendant  to  the  amount  of  the  said  bill,  (m) 

16.  In  the  like  case  ;  that  there  was  a  Consideration  for  the  Bill. 

That  there  was  value  and  consideration  (n)  for  the  making  the  said  bill  [^or, 
if  the  consideration  arose  after  drawing  and  before  acceptance,  state  " for  the 
acceptance  of  the  said  bill  by  the  said  E.  F.,"  or,  if  the  consideration  accrued 
after  acceptance  and  before  payment,  state  "for  the  payment  of  the  said  bill  by 
the  said  E.  F."  (o)]  to  the  amount  of  the  said  bill. 

17.  Indorsee  or  Drawer  of  Foreign  Bill,  default  Acceptance  (or  Pay- 
ment) {Forms  32,  33,  ante.,  86);  that  the  Bill  was  not  protested, 
or  due  Notice  given,  (p) 

That  the  said  bill  of  exchange  was  not  duly  protested  for  non-acceptance 
[or  "  non-payment,"  or  "  that  the  defendant  had  not  due  notice  of  dishonor  and 
protest,"  according  to  the  fact'],  as  alleged. 

11.    PLEAS   IN   CONFESSION   AND  AVOIDANCE. 

Obs.  —  All  matters  in  confession  and  avoidance,  as  discharge,  void  or  voidable  con- 
tract, fraud,  paynaent,  illegality  of  consideration  either  by  statute  or  common 
law,  drawing,  indorsing,  accepting,  &c.  bills  or  notes  by  way  of  accommoda- 
tion, set-off,  mutual  credit,  &c.  must  be  pleaded.     PI.  R.  T.  T.  2,  8. 

18.  Indorsee  against  Drawer  or  Acceptor  ;  Plea  of  Payment  hy  the 

Defendant  to  the  Plaintiff,  (g) 

That  after  the  said  bill  became  due,  (r)  and  whilst  the  plaintiff  was  the 

C.  68.     The  plaintiff  need  adduce  no  other  evidence  of  a  consideration  existing  at  either 

evidpnce  than  such  as  may  tend  to  disprove  of  those  periods  would  be  sufficient. 

the  plea.     See  cases  cited,  ante,  79,  note  (y).  (p)  The  plaintiff  has  only  to  prove  due 

(m)  See  Eabey  v.  GUbert,  6  H.  &  N.  536  ;  protest  or  notice  (as  the  case  may  be)  in  an- 

and  cases  there  cited.  swer  to  this  plea.     [What  is  due  notice  of 

(n)  It  seems  that  the  nature  and  extent  of  dishonor,  Rothschild  v.  Currie,  1  Q.  B.  43  ; 

the  consideration  need  not  be  stated.  Hirschfield  v.  Smith,  L.  R.  1  C.  P.  3^0.] 

(o)  Where  it  is  doubtful  when  the  consid-  (q)  By  R.  24,  Hil.  T.  1853,  "in  any  ac- 
eration  arose,  it  maybe  advisable  to  plead  tion  against  an  acceptor  of  a  bill  of  exchange, 
Senerally  "  that  there  was  a  consideration  or  the  maker  of  a  promissory  note,  the  de- 
for  drawing  the  said  bill,  and  for  the  accept-  fendant  shall  be  at  liberty  to  stay  the  pro- 
«nce  and  payment  thereof  by  the  said  E.  F."  ceedings  upon  payment  of  the  debt  and  costs 
For  assuming  that  such  an  allegation  re-  in  that  action  only."  This  plea  will  be  sup- 
quires  proof  of  a  consideration  existing  at  ported  by  proof  of  a  payment  in  money  or 
the  times  when  the  bill  was  drawn  and  ac-  m  goods  received  as  money  by  the  plaintiff 
ceptcd  and  became  dne  (serf  gu.),  yet  it  is  himself  Cannon  v.  Woods,  2  M.  &  W.  467  ; 
jirobable  that  the  judge  at  the  trial  would  hut  in  the  latter  case,  if  the  payment  was 
allow  an  amendment  to  be  made,   so  that  not  in  money,  but  was  an  accord  and  satis- 

(r)  A  payment  before  due,  will  not  dis-  for  the  purpose  of  discharging  and  satisfying 

charge  the  liability  of  any  of  the  ])arties  to  a  the  bill.     Attenborough  v.  Mackenzie,  25  L. 

subsequent  hona  fide  holder.     Morley  v.  Cul-  ,T.  Ex.  244  ;  [Mabry  v.  Matheny,  10  Sm.  & 

verwell,  7  M.  &  W.  174  ;  Cripps  v.  T)avis,  12  M.  323 ;]  and  if  the  acceptor  discounts  a  bill, 

M.  &  W.  159;  Lazarus  v.  Cowie,  3   Q.  B.  he  may  reissue  it.   lb.    But  the  liability  be- 

464 ;  [Mobley  v.  Ryan,  14  III.  51  ;  Grant  v.  tween  immediate  parties   to  a  bill  or  note 

Kidwell,   30    Missou.    455  ;    County    Com-  may  be  discharged  by  parol,  and  may  be  so 

missioners  v.  Fox,  1  Morr.  (Iowa)  48.]     For  )ileadcd.    Foster  v.  Dawber,  6  Ex.  839 ;  20 

nothing  will  discharge  either  drawer  or  ac-  L.  J.  Ex.  385. 
ceptor,  but  payment  when  due,  or  payment 
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holder  thereof,  (s)  and  before  action,  the  defendant  satisfied  and  discharged  the 
plaintiff's  claim  by  payment,  (t) 

19.  Indorsee  against  Acceptor ;  Plea  of  Payment  to  Drawer,  showing 
Facts  to  make  it  a  Good  Payment  against  the  Plaintiff,  (u) 

That  after  the  said  bill  became  due,  (x)  and  whilst  E.  F.  [the  drawer'^  was 
the  holder  thereof,  the  defendant  satisfied  and  discharged  the  said  bill  and 
the  claim  of  the  said  E.  F.  upon  the  same,  and  all  causes  of  action  in  respect 
thereof,  by  payment  to  the  said  E.  F. ;  (y)  and  the  said  E.  F.  first  indorsed 
the  said  bill  to  the  plaintiff,  and  the  plaintiff  first  took  and  received  the  same 
after  the  said  payment  thereof. 

20.  Indorsee  against  Drawer;   Payment  by  Acceptor  to  Plaintiff 

after  due.  (z) 

That  after  the  bill  became  due,  and  whilst  the  plaintiff  was  the  holder  thereof, 
and  before  this  suit,  the  said  A.  B.  [the  acceptor^  satisfied  and  discharged  the 
said  bill  and  the  plaintiff's  claim  thereon  by  payme'nt. 

of  payment,  that  that  was  done  by  the  ac- 
ceptor. Aliter,  if  he  produce  the  bill ;  Phil- 
lips V.  Wan-en,  14  M.  &  W.  379 ;  Jones  ?•. 
Broadhurst,  9  C.  B.  1 73  ;  but  a  payment  by 
the  acceptor  to  the  drawer,  before  due,  will 
not  discharge  the  liability  of  the  former  to 
an  indorsee,  though  there  was  no  value  for 
the  indorsement  by  the  d  rawer  to  such  in- 
dorsee. Milkes  V.  Dawson,  5  Ex.  948.  A 
drawer  may  pay  a  bill  before,  Burbridj;e  v. 
Manners,  3  Camp.  194,  or  after  due  and  re- 
issue it ;  Callow  v.  Lawrence,  3  M.  &  S.  94 ; 
[see  Gardner  v.  Maynard,  7  Allen,  456  ;]  or 
he  may  pay  an  indorsee  and  leave  the  bill 
in  his  hands  to  sue  the  acceptor  ;  Williams 
V.  James,  15  Q.  B.  498  ;  but  payment  by  a 
drawer  to  an  indorsee  is  no  defence  for  the 
acceptor,  even  though  the  indorsee  sues  him 
against  the  drawer's  consent.  Jones  v. 
Broadhurst,  9  C.  B.  173  ;  Randal  c.  Moon, 
12  C.  B.  261. 

(u)  See  the  notes  to  the  last  form.  Evi- 
dence that  the  bill  was  paid  by  some  one, 
when  due,  will  not  support  this  plea,  unless 
the  defendant  produce  it  at  the  trial.  Phil- 
lips V.  Warren,  14  M.  &  W.  379 ;  Jones  v. 
Broadhurst,  9  C.  B.  173.  A  payment  after 
action  will  not  deprive  the  plaintiff  of  his 
right  to  go  on  for  costs.  Toms  v.  Powell,  7 
Ex.  536.  Payment  by  an  accommodation 
drawer  is  a  discharge  of  the  bill.  Lazarus  v. 
Cowie,  3  Q.  B.  459. 

{x)  See  note  (r),  336. 

(y)  See  note  {q),  336. 

(z)  See  the  notes  to  forms'  18  and  19. 
This  form  may  easily  be  adapted  to  the  case 
of  payment  by  the  drawer. 


faction  in  goods,  it  should  be  so  pleaded. 
Mitchell  V.  Cragg,  10  M.  &  W.  367.  See 
forms,  ante,  289,  and  Hall  v.  Poyser,  13  M. 
&  W.  600.  So  the  plea  will  be  supported 
by  proof  of  payment  by  a  transfer  in  ac- 
count. Stewart  v.  Aberdeen,  4  M.  &  W. 
218,  or  on  an  agreed  set-oif.  Foster  v.  Daw- 
ber,  6  Ex.  839.  If  a  payment  be  made  by 
one  of  two  makers  of  a  note,  Beaumont  v. 
Greathead,  2  C.  B.  494,  the  authority  of  the 
other  wiU  be  implied ;  Thorne  v.  Smith,  20 
L.  J.  C.  P.  71  ;  and  it  should  be  pleaded  as  a 
payment  by  both.  If  the  whole  sum  alleged 
to  be  paid  cannot  be  proved,  the  defendant 
will  be  allowed  in  reduction  of  damages  for 
as  much  as  he  does  prove,  though  the  plea 
itself  is  not  proved.  Lord  v.  Ferrand,  I  D. 
&  L.  630.  A  bill  is  not  finnlly  discharged 
until  paid  by  or  on  behalf  of  the  acceptor. 
An  indorser  who  has  taken  it  up  can  sue 
upon  it.  Payment  should  always  be  made 
to  the  proprietor  of  the  bill,  and  the  party 
paying  it  has  a  right  to  require  that  it 
should  be  given  up  to  him ;  Hans.nrd  v.  Rob- 
inson, 7  B.  &  C.  90 ;  Alexander  v.  Strong,  9 
M.  &  W.  733.  See  Chit,  on  Bills,  258,  10th 
cd. ;  Byles  on  Bills,  204,  8th  ed. ;  [Savan- 
nah National  Bank  v.  Haskins,  101  Mass. 
370,  376  ;  Tuttle  v.  Standish,  4  Allen,  481, 
482 ;  Tower  ».  Appleton  Bank,  3  Allen, 
387.] 

(s)  This  is  a  necessary  averment.     Steele 
V.  Harmer,  14  M.  &  W.  831. 

(i)  After  payment  at  maturity  on  behalf 
of  the  acceptor,  a  bill  can  no  longer  be 
transferred  ;  Lazarus  v.  Cowie,  3  Q.  B.  459  ; 
Thomas  v.  Fenton,  16  L.  J.  Q.  B.  362;  but 
it  will  not  be  inferred,  from  the  simple  fact 
VOL.  II.  22 
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21.  Indorsee  against  Acceptor  ;  Plea  that  the  Bill  was  altered  as  to 

its  Date  hy  the  Drawer,  (a) 
That  after  the  said  bill  was  drawn,  and  accepted,  and  issued,  (J)  it  was,  with- 
out the  consent  of  the  defendant,  altered  in  a  material  part,  (c)  by  the  date  of 
the  said  bill  being  erased,  and  instead  thereof  another  date  being  inserted  in 
writing. 

22.  Payee  against  Maker  of  a  Note  ;  Plea  that  it  was  given  hy  the 
Defendant  for  a  Bill  (on  which  he  was  once  liable^  in  Ignorance 
that  the  Bill  had  been  subsequently  avoided  by  Alteration. 

Bell  V.  Gardiner,  4  M.  &  G.  11 ;  S.  G.  1  Dowl.  N.  S.  683 ;  and  see,  as  to 
this  defence,  Kelly  v.  Solari,  9  M.  &  W.  54. 

23.  Indorsee  against  Acceptor  ;  Plea  that  the  Bill  was  given  in  Igno- 

rance to  renew  a  prior  Forged  Bill. 

Mather  v.  Lord  Maidstone,  1  C.  B.  N.  S.  273. 


24.  Drawer  against  Acceptor  ;  Plea  that  the  Acceptance  was  for  Plain- 
tiff''s  Accommodation,  and  without  Value,  (d) 

That  he  accepted  the  said  bill  for  the  plaintiff's  accommodation,  (e)  and  that 


(o)  For  form  of  pleas  of  alteration  In 
date,  see  Atkinson  v,  Hawdon,  2  Ad.  &  E. 
628 ;  Langton  v.  Lazarus,  5  M.  &  W.  629 ; 
in  amount,  Hamblin  c.  Biuck,  9  Q.  B.  306'; 
in  the  acceptance,  Burchtield  v.  Moore,  3  El. 

6  Bl.  683 ;  by  adding  another  maker  to  a 
note,  Gardner  v.  Walsh,  5  El.  &  Bl.  83 ;  by 
increasing  rate  of  interest,  Warrington  v. 
Earlv,  2  El.  &  Bl.  763 ;  by  inserting  date, 
Brad'ley  v.  Bardsley,  14  M.  &  W.  873.  As 
to  the  law  upon  this  subject,  see  the  works 
of  Story,  Bayley,  Byles,  and  Chitty  on  Bills, 
and  ante,  331,  Obs.  Atkinson  v.  Hawdon,  2 
Ad.  &  E.  628  ;  WhitBeld  v.  CoUingwood,  1 
C.  &  K.  325.  It  is  for  the  holders  to  explain 
and  justify  apparent  alterations ;  Sibley  o. 
Fisher,  7  Ad.  &  E.  444 ;  [ante,  331 ;]  but 
the  defendant  would  have  to  begin  on  this 
issue,  the  plaintiff  being  obliged  to  produce 
the  bill  without  notice.     Barker  v.  Malcolm, 

7  M.  &  W.  101  ;  ante,  331,  Obs.  The  altera- 
tion of  a  bill  after  it  is  issued,  avoids  it  un- 
der the  stamp  laws,  although  the  alteration 
be  by  consent ;  unless  it  be  made  in  order  to 
correct  a  mistake  and  to  effectuate  the  orig- 
inal intention  of  the  parties;  Chit.  Stamp 
Laws,  Index,  in  voc. ;  Chitty  on  Bills,  129, 
10th  ed. ;  Gardner  w.  Walsh,  5  El.  &  Bl.  83. 
As  to  when  this  defence  should  be  specially 
pleaded,  ante,  "Alterations,"  331  ;  and  Obs., 
298.  A  bond  fide  indorser  for  value  without 
notice  of  the  alteration  cannot  recover. 
Burchfield  v.  Moove,  3  El.  &  Bl.  683. 

(b)  This  is  a  material  averment.  Langton 
V.  Lazarus,  5  M.  &  W.  629. 

(c)  An  alteration  in  an  immaterial  part 


will  not  vitiate.  Sanderson  v.  Symons,  1  B. 
&  B.  426 ;  Walter  v.  Cubley,  2  Cr.  &  M. 
151;  Chitty  on  Bills,  10th  ed.  128,  [ante, 
298.1 

(d)  By  R.  8,  T.  T.  1853,  "Drawing,  in- 
dorsing, accepting,  &c.  bills  or  notes  by  way 
of  accommodation,  must  be  specially  plead- 
ed." "  An  accommodation  bill  is  a  bill  to 
which  the  accommodating  party,  bo  he  ac- 
ceptor, drawer,  or  indorser,  has  put  his 
name,  without  consideration,  for  the  pur- 
pose of  benefiting  or  accommodating  some 
other  party,  who  desires  to  raise  money  on 
it,  and  is  to  provide  for  the  bill  when  due." 
Byles  on  Bills,  119,  8th  ed. ;  [3  Kent,  86,  and 
note  (6).]  A  bill  without  considera1;ion  or 
value  is  inoperative  as  between  the  immedi- 
ate parties  to  it.  There  is  an  implied  prom- 
ise on  the  part  of  the  person  accommodated, 
to  indemnify  the  person  accommodating. 
Reynolds  v.  Doyle,  1  M.  &  G.  753. 

(e)  Accommodation  being  a  technical  word, 
shows  sufficiently  the  affirmative  circuvistancas 
which  may  be  stated  in  a  plea  from  which 
the  want  of  consideration  may  be  implied. 
See  the  judgment  of  Lord  Abinger  in  Easton 
V.  Pratchett,  1  Or.,  M.  &  R.  806.  In  other 
cases  the  facts  from  which  the  absence  of 
consideration  may  be  implied  must  be 
pleaded;  Atkinson  v.  Davis,  11  M.  &  W. 
236  ;  and  a  bill  given  to  take  up  an  accom- 
modation bill  may  itself  be  said  to  be  given 
for  accommodation.  Thomas  v.  Eenton,  5 
D.  &  L.  28 ;  16  L.  J.  Q.  B.  862 ;  Hay  u. 
Ayling,  16  Q.  B.  423. 
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there  never  was  any  value  (_/)  or  consideration  (^g)  for  the  acceptance  of  the 
said  bill  or  payment  thereof  by  the  defendant. 

25.  Indorsee  against  Acceptor  ;  Plea  that  the  Acceptance  was  for  the 
Accommodation  of  the  Drawer,  who  indorsed  without  Value.  (A) 

That  he  accepted  the  said  bill  for  the  accommodation  of  the  said  E.  F.  l_the 
drawer'],  and  there  never  was  any  value  or  consideration  for  the  acceptance 
of  -the  said  bill  or  payment  thereof  by  the  defendant ;  and  the  said  bill  was 
indorsed  to  the  plaintiff,  and  he  always  held  the  same  without  any  value  or 
consideration  [^or,  if  there  be  several  indorsements,  "  the  said  alleged  indorse- 
ments of  the  said  bill  were  respectively  made,  and  the  said  alleged  indorsees 
and  the  plaintiff  always  held  the  said  bill  without  any  value  or  considera- 
tion "]. 

26.  Similar  Plea  in  the  above  Case,  that  the  Acceptance  was  for  the 

Accommodation  of  the  Plaintiff. 
Thompson  v.  Clubley,  1  M.  &  W.  212. 


(/)  This  is  disproved  if  any  value  passed 
during  the  currency  of  the  bill.  Burton  v. 
Penton,  9  Q.  B.  843.  "  Value  "  should  be 
negatived  as  well  as  "consideration."  Gra- 
ham V.  Pitman,  3  Ad.  &  B.  521 ;  and  see 
Trinder  v.  Sraedley,  3  Ad.  &  E.  522  ;  Boden 
V.  Wright,  12  C.  B.  445. 

(q)  See  post,  341,  note  (o),  and  as  to  the 
effect  of  absence  of  consideration,  see  ante, 
338,  note  (d).  It  affords  no  defence  except 
as  between  the  immediate  parties,  unless  it 
be  shown  also  that  every  one  of  the  indorse- 
ments was  without  consideration,  or  that 
they  took  place  under  circumstances  having 
the  same  legal  effect,  post,  341,  note  (o).  To 
an  action  by  an  indorsee  against  acceptor,  a 
plea  merely  denying  consideration  for  the  de- 
fendant's acceptance  was  held  bad.  Reynolds 
0.  Iverney,  3  Dowl.  453  ;  French  v.  Arthur, 
3  Dowl.  130;  Low  u.  Chifney,  1  B.  &  C. 
267  ;  and  in  Hunter  v.  Wilson,  4  Ex.  489, 

19  L.  J.  Ex.  8,  it  was  said  that  there  ought 
to  be  a  statement  equivalent  to  an  allegation 
that  none  of  the  previous  parties  to  the  bill 
had  given  value  for  the  indorsement.  See 
Whitaker  v.  Edmunds,  1  Ad.  &  E.  638; 
Kearns  v.  Durell,  6  C.  B.  596.  A  party 
may  show  by  parol  that  there  was  no  con- 
sideration for  a  bill,  or  that  the  original  con- 
sideration on  which  the  bill  was  given  has 
since  wholly  failed,  as  to  which  see  post,  343 ; 
[Morgan-  v.  Fallenstein,  27  111.  31  ;  Herbert 
V.  Ford,  29  Maine,  546 ;  Sumwalt  v.  Ridgely, 

20  Md.  107  ;  Aldrich  v.  Stockwell,  9  Allen, 
45  ;  Mattock  v.  Livingston,  9  Sm.  &  M.  489  ; 
Moore  v.  Maddock,  33  Missou.  575 ;  Haynes 
V.  Thom,  28  N.  H.  386  ;  Clement'  v.  Rep- 
pard,  15  Pcnn.  St.  Ill  ;  Ruggles  v.  Swan- 
wick,  6  Minn.  526;  McCready  v.  Cann,  5 
Harr.  (Del.)  175  ;  Slade  v.  Halsted,  7  Cowen, 
322 ;]  but  he  cannot  show  hy  parol  any  can^ 


tract  inconsistent  with  that  appearing  on  the 
face  of  the  note  itself;  Beasant  v.  Cross,  29 
L.  J.  C.  P.  173  ;  Abbott  o.  Hendricks,  1  M. 
&  G.  791 ;  Brown  v.  Langley,  4  M.  &  Gi 
466  ;  Moseley  v.  Hanford,  10  B.  &  C.  729, 
such  as  a  collateral  agreement  not  to  sue  on 
it.  Webb  V.  Spicer,  7  D.  &  L.  324  ;  18  L.  J. 
Ex.  142  ;  Thompson  o.  Clubley,  1  M.  &  W. 
212,  where  see  forms  of  pleas.  Upon  the 
above  principles,  such  an  agreement,  not  in 
writing,  would  be  unavailing.  Holt  v. 
Miers,  9  C.  &  P.  191 ;  Adams  v.  Wordley, 
1  M.  &  W.  374;  Cassner  v.  Mincher,  13  M. 
&  W.  704.  A  plea  showing  that  a  bill  waf 
given  for  an  existing  judgment  was  held  bad 
as  not  negativing  consideration.  Baker  ». 
Walker,  14  M.  &  W.  465. 

(A)  See  form,  &c.  Mills  v.  Barber,  1  M.  & 
W.  426;  Parr  v.  Jewell,  16  C.  B.  684,  and 
Arbouin  v.  Anderson,  1  Q.  B.  498.  See  notes 
to  the  last  form.  The  defendant  must  begin 
on  this  plea.  lb. ;  and  Whittaker  v.  Edmonds, 
1  Ad.  &  E.  366  ;  Mercer  v.  Whall,  5  Q.  B. 
447.  The  rule  is  now  settled,  that  unless 
the  title  of  the  plaintiff  to  the  liill  be  im- 
peached on  the  ground  at  fraud,  forgery,  ille- 
gality, or  duress,  or  it  be  shown-  that  the-  bill 
has  been  lost  or  stolen,  the  plaintiff  cannot  be 
called  upon  to  prove  consideration  in  tjje 
first  instance.  Mills  v.  Barber,  snpra ;  Lewi? 
V.  Parker,  4  Ad.  &  E.  838  ;  Fitch  v.  Jones, 
5  El.  &  Bl.  238,  and  post,  341,  note  {p).  It 
seems  that  the  plaintiff  may  reply,  setting 
out  what  the  precise  consideration  was,  as 
goods  sold,  &o.  in  which  case  he  would  have 
to  begin  ;  Low  v.  Burrows,  2  Ad.  &  K.  483  ; 
Edwards  v.  Joue.«,  7  C.  &  f.  633  ;  Batley  i). 
Catterall,  1  M.  &  Rob.  379  ;  the  defendant 
might  then  rejoin,  that  the  goods  were  paid 
for.  Per  Alderson  B.  Rowlandson  v.  Roan- 
tree,  6  C.  &  P.  551. 
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27.  Indorsee  against  Acceptor ;  Plea  that  the  Bill  was  acce^ited  for 
the  Accommodation  of  the  Draiver,  and  was  taken  hy  Plaintiff  after 
due,  §-e.  (i^ 

That  the  said  bill  was  accepted  by  the  defendant  before  the  same  became 
due,  for  the  accommodation  of  E.  F.  [the  drawer^,  to  enable  him  to  raise 
money  thereon  or  indorse  the  same  for  his  own  use  and  benefit  before  the 
same  should  become  due  and  payable,  and  not  otherwise,  and  that  there  never 
was  any  value  or  consideration  for  the  said  acceptance,  or  for  the  payment  by 
the  defendant  of  the  amount  of  the  said  bill  or  any  part  thereof ;  (k)  and  the 
said  bill  reniained  and  was  outstanding  in  the  hands  of  E.  F.  [the  drawer'],  and 
not  given  up  to  the  defendant,  as  it  ought  to  have  been,  until  and  after  the 
time  when  the  same  became  due  and  payable,  without  any  fault  or  negligence 
on  the  part  of  the  defendant,  and  without  any  authority  or  permission  from  the 
defendant  to  negotiate  the  said  bill  after  ike  same  became  due  or  payable ;  and 
after  the  said  bill  became  due  and  payable,  (/)  and  before  the  defendant  could 
procure  the  return  thereof  to  him,  E.  F.  \fhe  drawer]  indorsed  and  deliv- 
ered the  said  bill  to  the  plaintiff,  who  received  the  same  with  notice  of  the 
premises. 

28.  Indorsee  against  Aoo^ptor ;  that  Defendant  deposited  Groods  with 
the  Drawer  as  Collateral  Security  for  Payment  of  the  Bill;  that 
Drawer  sold  Goods  and  applied  Proceeds  to  the  Bill,  and  after  it 
was  overdue  indorsed  it  to  Plaintiff. 

Holmes  v.  Kidd,  [3  H.  &  N.  891.J 

29.  Indorsee  against  Acceptor ;  Plea  that  the  Drawer  violated  his 
Agreement  with  the  Defendant  to  get  the  Bill  discounted  for  him, 
and  that  Plaintiff  has  no  better  Title  than  the  Drawer,  (m) 

That  the  defendant  gave  the  said  bill  to  the  said  E.  F.  [the  drawer],  who 
received  the  same  from  the  defendant  and  always  held  it  for  a  special  purpose 
only,  (ra)  that  is  to  say,  that  he  might  get  it  discounted  for  the  defendant,  and 

(t)  Transfer  of  a  bill  after  it  is  due,  ex-  the  latter  allegation  being  essential.     Car- 

cept  where  for  less  than  £5  (17  Geo.  3,  c.  ruthera  v.  West,  11  Q.  B.  143.     See  forms  of 

30.  o.  1),  is  valid.     Chit,  on  Bills,  152,  10th  plea.    Robinson  v.  Little,  9  Q.  B.  602 ;  Stein 
ed.     But  the  transferee  takes  it  with  all  its  v.  Yglesias,  ubi  sup. 

equities,  because  it  is  his  duty  to  make  in-  [k)  The  defendant's  father  owed  the  payee 

guiries  concerning  it.     Sturtevant  v.  Ford,  4  of  a  note  a  sum  of  money,  and  the  defendant 

M.  &  G.  101.     But  although  the  indorsee  of  gave  his  note  for  the  amount;  it  was  held 

an  overdue  bill  takes  it  with  all  the  equities  that  as  the  debt  was  actually  due  when  the 

arising  out  of  the  transaction  itself,  he  docs  note  was  given,  and  there  was  a  considera- 

not  take  it  subject  to  any  collateral  claim,  tion   of   family   affection,   the    abqve    facts 

such  as  set-off  existing  between  the  earlier  would   not    support    this    plea.      Cooke  v. 

parties.     Whitehead  v.  Walker,  10  M.  &  W.  Long,  1  Car.  &  M.  510. 

696  ;  Burrough   v.  Moss,  10  B.  &  C.  558.  (I)  This  is  an  essential  allegation.     Cripps 

When  the  action  is  by  an  indorsee,  the  plea  v.  Davis,  12  M.  &  W.  159.     Evidence  of  it. 

should  show  that  by  agreement  between  the  Bounsall  v.  Harrison,  1  M.  &  W.  611.     The 

defendant  and  the  drawer,  the  bill  was  only  proof  lies  on  defendant.     Parkin  i;.  Moon,  7 

to  be  negotiated  during  its   currency,  and  C.  &  P.  408. 

that  without  the   defendant's  consent ;   see  (m)  See  forms,  Uthcr  v.  Rich,  10  Ad.  & 

Stein  V.  Yglesiaa,  1  Cr.,  M.  &  E.  565 ;  the  E.  784 ;  Dobie  v.  Larkin,  10  Ex.  776  ;  Hall 

drawer  negotiated  it  after  it   wag  due,  and  v.  Eeatherstone,  3  H.  &  N.  284. 

that  the  plaintiff  took  it  from  him  with  notice ;  (n)  That  the  drawer  took  as  well  as  that 

Parr  v.  Jewell,  16  C.  B.  684,  where  see  form ;  the  defendant  gave  him  the  bill  for  the  spe- 
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p!iy  him  over  the  proceeds ;  but  the  said  E.  F.  did  not  get  it  discounted  for 
the  defendant,  nor  pay  over  any  of  the  proceeds  thereof,  (o)  and  in  fraud  of 
the  defendant,  and  without  his  consent,  and  in  violation  of  the  said  purpose, 
indorsed  the  said  bill  to  the  plaintiff ;  and  the  defendant  further  says,  that, 
except  as  aforesaid,  there  never  was  any  value  or  consideration  for  the  defend- 
ant's accepting  or  paying  the  said  bill  [iinpeachment  of  plaintiff's  title]  ;  and 
that  there  never  was  any  value  (p)  or  consideration  for  the  indorsement  of  the 
said  bill  to  the  plaintiff,  or  for  his  being  the  holder  thereof  [or  "  when  the  said 
bill  was  first  indorsed  to  the  plaintiff,  he  had  notice  of  the  premises,"  or  "  the 
said  bill  was  overdue  when  it  was  first  indorsed  to  the  plaintiff"].  \_Ifmore 
than  one  indorsement,  each  must  be  impeached  in  one  or  other  of  these  waysJ\  (q) 


cial  purpose,  must  be  proved.  Eden  v.  Jurtle, 
10  M.  &  W.  835. 

(o)  Or  the  special  purpose  may  be  "  that 
the  said  E.  F.  should  take  care  of  the  bill 
for  the  defendant,  and  sliould  not  negotiate 
or  part  with  it  to  any  other  person."  See 
Bramah  v.  Roberts,  1  Bing.  N.  C.  469.  In 
an  action  on  a  bill  or  note,  where  the  de- 
fence is  want  of  consideration,  the  defend- 
ant, whether  he  be  the  acceptor,  maker,  or 
indorscr,  must  show  affirmatively  under 
what  circumstances,  or  upon  what  terms, 
or  for  what  purpose  the  instrument  was 
given,  that  is,  he  must  show  the  facts  from 
which  the  absence  of  consideration  would 
appear.  Per  Parke  B.  Mills  v.  Oddv,  2  Cr., 
M.  &  E.  103  ;  [Greer  v.  George,  8  Ark.  131 ; 
Phelps  V.  Younger,  4  Ind.  450 ;  Prior  v. 
Coulter,  1  Bailey,  517  ;  Coburn  v.  Odell,  30 
N.  H.  5-tO;  Doe  ti.  Burnham,  31  N.  H.  430; 
Horn  V.  Fuller,  6  N.  H.  511  ;  Adams  v. 
Hackett,  27  N.  H.  293 ;  Sawyer  v.  Vaughn, 
25  Maine,  337,  339;  Emery  v.  Estes,  31 
Maine,  155  ;  Parish  v.  Stone,  14  Pick.  198, 
201;  Jennison  v.  StaflFord,  1  Ciish.  168,  169; 
Mitchell  V.  Rome  R.  R.  Co.  17  Geo.  574; 
Feagan  !•.  Cureton,  1 9  Geo.  404 ;  Camp  v. 
Tompkins,  9  Conn.  545 ;  Mandeville  v.  Welch, 

5  Wheat.  277 ;  Kennedy  v.  Murdick,  5  Harr. 
(Del.)  263  ;  Middlebury  v.  Case,  6  Vt.  165 ; 
1  Chitty  Contr.  (11th  Am.  ed.)  25,  26  ;  but 
see  Delano  v.  Bartlett,  6  Cash.  364 ;  Morris 
V.  Bowman,  12  Gray,  467.]  A  plea  simply 
alleging  the  want  of  consideration,  is  bad  on 
demurrer,  though  good  after  verdict.  Easton 
V.  Pratchett,  1  Cr.,  M.  &  R.  798 ;  Stoughton 
V.  Lord  Kilmorey,  2  Cr.,  M.  &  R.  72 ;  S.  C. 
3  Dowl.  705 ;  Stephens  v.  Underwood,  4 
Bing.  N.  C.  656  ;  Trinder  v.  Smedley,  3  Ad. 

6  E.  522.  At  chambers  such  a  plea  has 
been  held  to  be  non-issuable.  See  Chit.  Prac. 
11th  ed.  248.  A  plea  negativing  considera- 
tion for  the  plaintiff  only,  was  held  bad  on 
general  demurrer.  Graham  i'.  Pitman,  3  Ad. 
&  E.  521.  If  the  facts  are  such  that  the 
indorsee  got  hold  of  the  bill  without  the 
drawer  having  ever  had  any  intention  to  de- 
liver it  to  him  so  as  to  enable  him  to  use  it 
for  any  pui'pose,  then  deny  the  indorsement. 
See  liarston  v.  Allen,  8  M.  &  W.  494.  If 
A.  deliver  or  transfer  a  bill  to  B.  for  a  partic- 
ular purpose,  to  be  effected  through  the  me- 


dium of  the  bill  for  A.'s  benefit  (as  to  dis- 
count the  biU,  &c.),  B.  cannot,  by  Indorsing 
the  bill  to  C,  even  for  a  valuable  considera- 
tion, as  a  debt,  &c.  give  C.  any  right  of  ac- 
tion thereon  against  A.,  if  C,  at  the  time  he 
received  the  instrument  had  notice  of  the  cir- 
cumstances, and  the  transfer  to  him  be  in 
violation  of  good  faith,  and  will,  if  upheld, 
defeat  the  purposes  for  which  B.  held  the  bill. 
Delaunay  v.  Mitchell,  1  Stark.  439  ;  Evans 
V.  Kymer,  1  B.  &  Ad.  529  ;  Chit,  on  Bills, 
9th  ed.  72,  80,  238. 

(p)  Value,  as  well  as  consideration,  must  be 
negatived.  The  plaintiff  would  recover,  if 
it  appeared  that  he  gave  am/  value  for  the 
bill,  as  his  knowledge  of  or  privity  with  pre- 
vious misconduct  of  the  drawer,  would  not 
be  in  issue.  Uther  v.  Rich,  10  Ad.  &  E. 
784.  Though  the  defendant  prove  the 
whole  plea  except  this  averment,  that  will, 
not  be  sufficient  to  call  upon  the  plaintiff  to 
prove  consideration  ;  Brown  v.  Philpot,  2  M. 
&  R.  286  ;  ante,  339,  note  {g),  unless  there  is 
proof  of  circumstances  of  suspicion  which 
mifiht  be  left  to  the  jury  as  evidence  of  fraud. 
Hall  V.  Feathorstone,  3  H.  &  N.  284  ;  Smith 
V.  Brave,  16  Q.  B.  244  ;  Berry  v.  Alderman, 
14  C.  B.  95 ;  Harvey  v.  Towers,  6  Ex.  656. 
Evidence  of  fraud  or  illegality,  or  that  the 
bill  was  lost  or  stolen,  puts  the  plaintiff  on 
proof  that  he  is  a  holder  for  value.  See 
cases  last  cited,  and  Raphael  v.  Bank  of  Eng- 
land, 17  C.  B.  161 ;  Mather  v.  Lord  Maid- 
stone, 1  C.  B.  N.  S.  273  ;  and  post,  345,  note 
(a);  [Smith  v.  Livingston,  111  Mass.  343, 
344;  Clark  V.  Thayer,  105  Mass.  216;  Tuckei; 
V.  Morrill,  1  Allen,  528  ;  Smith  v.  Edgeworth, 
3  Allen,  233  ;  Sistermaus  n.  Field,  9  Gray, 
331 ;  Monroe  v.  Cooper,  5  Pick.  412  ;  Worces- 
ter County  Bank  v.  Dorchester  &  Milton 
Bank,  10  Cush.  488 ;  Wyer  v.  Dorchester 
&  Milton  Bank,  11  Gush.  51  ;  Bailey  v.  Bid- 
well,  13  M.  &  W.  73.] 

■  (q)  Any  one  of  these  three  allegations  is' 
sufficient  to  impeach  the  plaintiff's  title,  and 
it  is  now  not  unusual  to  make  them  all  in 
one  plea  (instead  of  in  separate  pleas),  al- 
though such  a  plea  would  formerly  have 
been  bad  on  .special  demurrer  (or  duplicity. 
Leaf  V.  Robson,  13  M,  &  W.  651.  Where 
there  are  several  indorsements,  a  great  mul- 
tiplicity of  pleas  may  be  thus  avoided. 
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80.  Indorsee  against  Acceptor  ;  Plea  that  the  Acceptance  was  for  the 
Drawer^  Accommodation,  who  indorsed  it  to  A.  to  discount  it  for 
him,  hut  that  A.,  in  Violation  of  that  Purpose,  indorsed  to  the 
Plaintiff  with  Notice. 

Lees  V.  Hoffstadt,  9  C.  &  P.  559. 

31.  Indorsee  against  Drawer  ;  Plea  that  the  Bill  was  drawn  jSor  the 
Acceptor's  Accommodation,  and  indorsed  hy  the  Defendant  to  A.  to 
discount  for  the  Acceptor,  and  that  A.,  in  Violation  of  that  Purpose, 
indorsed  to  the  Plaintiff  with  Notice. 

Lewis  V.  Parker,  4  Ad.  &  E.  838. 

32.  Indorsee  against  Acceptor  ;  Plea  that  the  Defendant  accepted  with- 
out Value,  and  that  the  Dill  was  settled  in  an  Account  with  a  prior 
Indorsee,  and  that  Plaintiff  took  the  Dill  after  it  was  due.  (r) 

That  he  accepted  the  said  bill  for  the  accommodation  of  the  said  E.  F.  [the 
drawer],  and  that  there  never  was  any  value  or  consideration  for  such  accept- 
ance, and  that  there  never  was  any  value  or  consideration  for  the  indorsement 
of  the  said  bill  by  the  said  E.  F.  to  the  said  G.  H.  [the  first  indorsee]  ;  and 
the  defendant  further  says  that  the  said  J.  K.  [the  plaintiff's  indorser]  was 
the  holder  of  the  bill  when  the  same  became  due  and  payable,  and  that  after 
the  said  indorsement  to  the  said  J.  K.  and  whilst  he  was  the  holder  of  the  said 
bill  and  before  it  was  indorsed  to  the  plaintiff  [^here  state  the  settlement  between 
the  first  and  second  indorsers,  which  may  he  as  follows :  {s)  "the  said  G-.  H. 
and  the  said  J.  K.  had  accounts  depending  between  them,  and  were  respect- 
ively indebted  to  each  other,  and  an  account  was  stated  and  settled  between 
them  respecting  such  accounts  and  debts,  including  the  said  bill,  and  the  said 
J.  K.  then  had  credit  in  such  account  for  the  full  amount  of  the  moneys  then 
due  and  claimable  upon  and  in  respect  of  the  said  bill,  and  the  amount  or 
balance  then  found  to  be  due  upon  such  account  from  the  said  J.  K.  to  the 
said  G.  H.,  after  giving  such  credit,  was  paid  and  satisfied,  and  all  claims 
thereon  of  the  said  J.  K.  were  then  extinguished  "]  ;  and  the  defendant  fur- 
ther says,  that,  after  such  satisfaction  of  the  said  bill  as  aforesaid,  the  same 
remained  in  the  hands  of  the  said  J.  K.  without  consideration  or  value  and 
Mthout  the  consent  of  the  defendant,  and  the  said  J.  K.,  in  violation  of  good 
faith  and  without  the  consent  of  the  defendant,  indorsed  the  said  bill  to  the 
plaintiff,  and  the  plaintiff  first  took  the  same  long  after  the  same  became  due, 
and  after  the  same  had  been  satisfied  and  paid  as  aforesaid. 

{r)  It  would  seem  that  this  defence  might  specially  pleaded.    Similar  defence  to  a  note, 

be  taken  under  the  stamp  laws,  on  a  plea  of  Bartrum  v.  Cuddy,  9  Ad.  &  E.  274. 
nffn  accepii,  as  the  payment  by  an  accommo-        (s)  See  another  form,  Cripps  v.  Davis,  12 

dation  drawer  is  equivalent  to  payment  by  M.  &  W.  159,  or  it  would  suffice,  instead  of 

the  acceptor,  and  renders  the  bill  incapable  the  part  within  the  brackets,  to  state  a  pay- 

of  being   reissued  without   a  fresh   stamp,  ment  of  the  bill  by  the  first  indorsee  to  the 

See  Lazarus  v.  Cowie,  3  Q.  B.  459  ;  Parr  v.  second,  as  ante,  form  18,  orto  state  an  accord 

Jewell,  16  C.  B.  684,  where  the  facts  were  and  satisfaction  according  to  any  of  the  pre- 
cedents, ante^  289,  mutatis  muttandis. 
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33.  Indorsee  against  Acceptor  ;  Plea  that  the  Bill  was  indorsed  to 
the  Plaintiff  after  it  was  due,  and  that  the  Defendant  paid  Part 
to  a  Prior  Holder,  and  gave  him  another  Bill  in  Renewal. 

That  at  the  time  the  said  bill  became  due  and  payable,  it  was  in  the  hand* 
of  the  said  G-.  H.  in  the  declaration  mentioned,  as  the  lawful  holder  thereof  for 
value,  and  before  the  bill  became  due,  and  whilst  the  said  G.  H.  continued  to 
hold  the  same,  it  was  agreed  between  the  defendant  and  G.  H.  that  the  defend- 
ant should  pay  to  the  said  G.  H.  part  of  the  amount  of  the  said  bill,  and  that 
the  defendant  should  accept  a  bill  of  exchange  for  the  residue  of  the  amount 
of  the  said  bill,  to  be  drawn  by  the  said  G.  H.  upon  him  the  defendant ;  and 
afterwards,  and  before  the  said  bill  became  due,  and- whilst  the  same  was  in 
the  hands  of  the  said  G.  H.  as  the  holder  thereof,  and  before  the  same  was 
indorsed  to  the  plaintiff,  the  defendant,  in  pursuance  of  the  said  agreement, 
paid  to  the  said  G.  H.  part  of  the  amount  of  the  said  bill,  and  accepted  and 
delivered  to  the  said  G.  H.  snch  bill  of  exchange  as  aforesaid,  for  and  on 
account  of  the  residue  of  the  said  bill ;  and  the  said  G.  H.  accepted  and  re- 
ceived on  the  terms  aforesaid  the  said  sum,  and  the  bill  so  accepted  by  the 
defendant  as  last  aforesaid,  and  the  defendant  then  became  liable  to  pay  the 
said  last  mentioned  bill ;  (<)  and  the  defendant  further  says  [as  ante,  340, 
Form  29]. 

34.  Plea  that  the  Plaintiff  accepted  a  Composition  for  the  Bill  from  a 

Prior  Holder,  without  Defendant's  Consent. 
Houlditch  V.  Cauty,  4  Bing.  N.  C.  418. 

35.  Indorsee  against  Indorser ;  Plea  that  the  Plaintiff  indorsed  the 

Bill  away  before  due,  to  a  Person  unknown,  who  presented  it  to 

the  Acceptor,  ty  whom  it  was  refused,  of  which  Defendant  had  no 

Notice. 

Bartlett  v.  Benson,  14  M.  &  W.  733  ;  15  L.  J.  Ex.  23. 

36.  Drawer  against  Acceptor  ;  Plea  that  the  Bill  was  accepted  on  a 
Consideration  to  be  received  in  future,  which  failed  before  it  took 
effect  (e.  g.  that  the  Plaintiff  should  sell  Goods  to  the  Defendant, 
which  he  failed  to  do.  (u) 

That  the  bill  was  drawn  and  accepted  by  the  defendant  for  and  on  account 

(t)  If  the  defendant  has  paid  the  bill  given  the  plea  should  aver,  that  there  was  never  any 

in  renewal,  state  the  fact  thus  :  "  and  paid  consideration.     In  the  latter,  the  plea  should 

the  same  when  the  same  became  due  ;  "  or,  show  as  above  the  original  consideration  and 

if  not  due  when  the  action  was  commenced,  its  failure.     The  total  failure  of  considera- 

allege  that   "  the  time  for  payment  of  the  tion  on  a  biU  may  arise  where  the  considera^ 

same  had  not  elapsed  at  the  commencement  tion  for  the  bill  was  to  be  carried  into  effect 

of  this  suit."  at  a  future  time,  and  failed  in  being  so ;  as, 

(«)  See  other  forms,  Wells  v.  Hopkins,  where  a  man  gives  another  a  promissory  note 

4  M.  &  W.  7  ;  Camac  v.  Warriner,  1  C.  B.  for  the  trouble  he  will  have  in  being  his  ex- 

356 ;  Astley  v.  Johnson,  [5  H.  &  N.  137  ;]  Gil-  ecutor,  and  the   maker  dies   first.     Solly  w. 

lett  V.  Whitmarsh,  8  Q.  B.  966.     It  is  mate-  Hinde,  2  Cr.  &  M.  516.     Thus  it  would  be  a 

ria.1   to   attend   to  the  distinction   between  good  plea  to  a  bill,  that  it  was  given  for  the 

original  absence  of  a  consideration,  and  a  purchase-money  of  an  estate  which  had  not 

failure  of  the  consideration  upon  which  the  been  conveyed  to  the  defendant,  that  there 

instrument  was  given.    In  the  former  case  was  no  writing  within  the  statute  of  frauds, 
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of  the  price  of  certain  goods  (x)  sold  by  the  plaintiff  to  the  defendant,  and 
which  goods  were  to  be 'delivered  to  the  defendant  before  the  bill  should  be- 
come payable,  and  that  there  never  was  any  value  or  consideration  for  the 
defendant's  acceptance  of  the  bill,  or  for  his  paying  the  amount  thereof,  except 
as  aforesaid ;  and  although  he  was  always,  before  the  bill  became  due  and  pay- 
able, ready  and  willing  to  accept  and  receive  the  said  goods  upon  the  terms 
aforesaid,  yet  the  plaintiiF  did  not  deliver  such  goods  or  any  j)art  thereof  to 
the  defendant,  but  wholly  neglected  and  refused  so  to  do.  (y) 

37.  Drawer  agairhst  Acceptor  ;  Plea  that  the  Bill  ivas  accepted  subject 
to  an  Investigation  of  Accounts  between  the  Parties,  and  that  it  was 
afterwards  found  that  there  was  no  Balance  against  the  Defendant. 
That  before  the  said  bill  of  exchange  was  drawn  and  accepted,  there  were 
accounts  between  the  plaintiff  and  the  defendant,  which  were  then  open  and 
unsettled,  and  it  had  not  then  been  ascertained  whether  or  not  the  balance 
was  in  favor  of  the  plaintiff ;  and  when  the  bill  was  drawn  and  accepted,  it 
was  agreed  between  the  plaintiff  and  defendant  that  the  said  accounts  should 
be  investigated  by  the  plaintijf  and  defendant,  and  an  account  stated  between 
them  respecting  the  «ame,  before  the  bill  should  become  due,  and  that  in  the 
event  of  its  being  found,  upon  the  settlement  of  such  account,  that  the  defend- 
ant was  not  indebted  to  the  plaintiff  on  such  accounts,  the  defendant  should 
not  be  called  upon  by  the  plaintiff  or  be  liable  to  pay  to  him  the  said  bill ; 
and  the  plaintiff  then  drew  and  the  defendant  then  accepted  the  said  bill,  and 
the  plaintiff  received  the  same  upon  the  terms  of  the  said  agreement;  and 
afterwards,  and  before  the  bill  became   due,  and  before  this   suit,  the  said 

and  that  the  plaintiff  had  refused  to  give  pos-  tion  of  the  price,  even  on  a  note  given,  as 
session  of  or  convey  the  estate;  Jones  v.  between  the  original  parties,  in  cases  of 
Jones,  6  M.  &  W.  84  ;  or  that  it  was  on  condi-  sales  with  warranty,  or  false  representation, 
tion  plaintiff'  would  pay  debts  for  defendant,  though  the  article  has  not  been  returned  ; 
which  he  had  not  done.  Cole  v.  Cresswell,  and  this  is  allowed  to  prevent  circuity  of  ac- 
11  Ad.  &  E.  661 ;  Chit,  on  Bills,  10th  ed.  49.  tion.  1  Chitty  Contr,  (11th  Am.  ed.)  652, 
T^h.^ partial  failure  of  consideration  involv-  653,  and  notes;  Harrington  v.  Stratton,  22 
ing  a  question  of  unliquidated  damages,  af-  Pick.  510  ;  McKnight  y.  Devlin,  52  N.  Y. 
fords  no  defence,  as  in  the  case  of  a  bill  for  402  ;  Easberry  v.  Moye,  23  Miss.  320  ;  Benj. 
the  price  of  an  unsound  horse  warranted  Sales  (1st  Am.  ed.),  §  902,  note  (a):  Hill 
sound,  but  which  has  not  been  taken  back ;  v.  Southwick,  9  E.  I.  299  ;  Goodinn  !'. 
7  Bast,  483  ;  14  East,  486  ;  Mann  v.  Lent,  Morse,  9  Met.  278  ;  Wright  v.  Eoach,  57 
10  B.  &  C.  877  ;  Spiller  v.  Westlake,  2  B.  &  Maine,  700  ;  Mixer  v.  Coburn,  11  Met.  561 ; 
Aid.  155  ;  or  for  work  which  has  been  badly  Westcott  v.  Nims,  4  Cush.  215;  Perley  v. 
done  ;  Trickey  v.  Larne,  6  M.  &  "W.  278  ;  S.  Balch,  23  Pick.  283  ;  Stacy  v.  Kemp,  97 
C.  8  Dowl.  174;  or  for  goods  sold  with  a  Mass.  166,  168;  Cook  v.  Castner,  9  Cush. 
warranty  which  has  been  broken  ;  Warwick  277  ;  Burnett  v.  Smith,  4  Gray,  50  ;  Coburn 
V.  Nairn,  10  Ex.  762 ;  Horsfall  v.  Thomas,  [1  v.  Ware,  30  Maine,  202  ;  Hammatt  v.  Emer- 
H.  &  C.  90;]  Camac  i'.  Warriner,  ubi  supra ;  son,  27  Maine,  308 ;  Albertson  v.  Halloway, 
nor  can  the  failure  of  part  of  the  considera-  16  Geo.  207  ;  Lane  v.  Oldham,  22  Ind.  51 ; 
tion  be  pleaded  as  a  defence  to  the  whole  bill.  Butler  v.  Northampton,  50  N.  H.  33  ;  Hitch- 
Clarke  V.  Lazarus,  2  M.  &  G.  167  ;  Chit,  on  '  cock  v.  Hunt,  28  Conn.  343 ;  2  Kent,  474.] 
Bills,  10th  ed.  49  ;  Camac  v.  Warriner,  1  C.  (x)  Or  "  in  consideration  that  the  plam- 
B.  356.  The  above  plea  might  readily  be  tiff  would  lend  and  advance  money,"  &c.  or 
adapted  to  a  case  where  the  plaintiff  was  an  "  perform  certain  services."  In  the  latter 
indorsee,  bv  adding  one  of  the  averments  at  case  it  should  be  averred  that  the  time  for 
the  end  oi  form  29,  p.  340,  observing  the  performing  the  services  had  elapsed.  Abbott 
notes  there.  [But  generally,  in  the  American  v,  Hendricks,  1  M.  &  G.  791 .  This  may 
states,  a  partial,  as  well  as  a  total  failure  of  readily  be  adapted  accordingly, 
the  consideration  may  be  given  in  evidence  {y}  If  goods  of  a  different  quality  were 
by  the  maker  of  a  note,  to  defeat  or  mitigate,  delivered  by  the  plaintiff'  and  accepted  by 
as  the  case  may  be,  a  recovery.  So,  the  true  the  defendant,  that  should  bo  replied.  Wells 
value  of  articles  may  be  shown  in  reduc-  v.  Hopkins,  4  M.  &  W.  7. 
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accounts  were  investigated  by  tlie  plaintiff  and  defendant,  and  an  account  was 
stated  and  settled  between  them,  and  it  then  appeared  and  was  found  by  them 
that  the  defendant  was  not  indebted  to  the  plaintiff  in  respect  thereof,  nor  is 
the  defendant  indebted  to  the  plaintiff  in  respect  of  the  said  accounts  or  other- 
wise, nor  has  he  the  defendant  received  any  value  for  the  said  bill ;  and  by 
reason  of  the  premises,  the  plaintiff,  at  the  commencement  of  this  suit,  held 
and  now  holds  the  said  bill  without  any  value  or  consideration,  and  seeks  to 
enforce  payment  thereof  in  violation  of  the  said  agreement. 

38.  Drawer  against  Acceptor,  or  Indorsee  against  his  Indorser  ;  Plea 
that  the  Acceptance  or  Indorsement  was  obtained  by  Fraud,  (s) 

That  the  defendant's  acceptance  [or  "indorsement"]  of  the  said  bill  was  ob- 
tained and  procured  by  the  plainti-ff  by  fraud. 

39.  Indorsee  against  Acceptor;  Plea  that  the  Bratver  obtained  the 
Acceptance  by  Fraud,  and  that  Plaintiff  took  the  Bill  with  Notice 
thereof,  or  without  Value,  or  after  due.  (a) 

That  the  acceptance  of  the  said  bill  was  obtained  from  him  by  the  said  C. 
S.  [the  drawer'j,  by  fraud.  [Impeach  the  plaintiff's  title  as  in  Form  29,  ante, 
341.] 


{z]  See  post,  title  "  Fraud."  If  it  be  shown 
that  the  bill  was  obtained  of  the  plaintiff  by 
fraud  or  illegality,  or  duress,  or  that  it  has 
been  lost  or  stolen,  that  compels  the  plaintiff 
to  prove  consideration,  but  not  otherwise; 
Mills  II.  Barber,  1  M.  &  W.  426 ;  Harvey  v. 
Towers,  6  Ex.  656 ;  [ante,  341,  note  (p) ;]  so 
if  it  be  shown  that  the  person  who  indorsed 
to  plaintiff  parted  with  it  in  violation   of 

food  faith.  Smith  v.  Braine,  16  Q.  B.  244. 
o,  a  man  who  signs  a  note  on  the  represen- 
tation that  he  is  not  to  be  liable  unless  an- 
otlier  person  signs  it,  who  refuses  to  do  so, 
is  not  liable  on  it.  Awde  v.  Dixon,  6  Ex. 
869 ;  and  see  South.ill  v.  Rigg,  [11  C.  B.  481.] 
Where  the  action  is  by  an  indorsee  and  the 
fraud  was  committed  by  the  drawer  or  a  prior 
indorser,  the  plea  should  state  such  fact,  and 
then  show  that  the  plaintiff  took  the  bill  with 
notice  of  tbe  fraud  or  without  consideration. 
Bramah  v.  Roberts,  1  Bing.  N.  C.  469  ;  per 
Tindal  C.  J.  Foster  v.  Pearson,  1  Cr.,  M.  & 
R.  849 ;  Lewis  v.  Reilly,  1  Q.  B.  349.  See 
next  form  and  notes,  and  Chit,  on  Bills,  10th 
ed.  50. 

(a)  Supra,  note  («).  In  this  case  the 
proof,  by  the  defendant,  of  the  fraud,  puts 
the  pliiintiif  on  proof  of  the  consideration 
given  bv  him,  &c.  Duncan  v.  Scott,  1 
Camp.  100;  Baylev  v.  Bidwell,  13  M.  &  W. 
73.  See  Hall  v.  Featherstone,  3  H.  &  N.  284  ; 
[ante,  341,  note  (p)].  If  a  i)erson  takes  a 
negotiable  instrument  bond  fide,  and  for  full 
value,  he  can  recover  on  it,  although  it  had 
been    stolen    and    he   took  it  negligently. 


Raphael  v.  Bank  of  Ensfland,  17  C.  B.  161  ; 
[Smith  V.  Livingston,  Ul  Mass.  342  ;  Good- 
man V.  SimoUds,  20  How.  (U.  S.)  343.]  But 
the  presumption  that  the  holder  of  a  bill 
gave  value  for  it  is  rebutted,  if  it  appear 
that  the  acceptance  is  a  forgery —  the  holder 
must  then  prove  that  he  gave  consideration 
for  it.  Mather  o.  Lord  Maidsttme,  1  C.  B. 
N.  S.  273  ;  26  L.  J.  C.  P.  68.  See,  Fitch  v. 
Jones,  5  El.  &  Bl.  338 ;  ante,  339,  note  (A), 
341,  note  (p).  It  is  not  sufficient  to  allege 
that  the  plaintiff  was  guilty  of  gross  negli- 
gence in  taking  the  bill;  Uther  v.  Rich,  10 
Ad.  &  E.  788;  [Smith  v.  Livingston,  Ul 
Mass.  342 ;  Goodman  u.  Simonds,  20  How. 
(U.  S.)  343  ;]  as  the  holder  of  negotiable  se- 
curities, transferable  by  delivery,  or  indorse- 
ment in  blank,  may  give  a  ticle  which  he 
does  not  himself  possess,  to  a  perison  who 
takes  them  bond  fide  for  yaUie  before  they 
are  due.  Haynes  v.  Foster,  2  Cr.  &  M.  237  ; 
Foster  v.  Pearson,  1  Cr,  M.  &  R.  849. 
Gross  negligence  may,  however,  be  evidence 
under  the  above  plea,  as  one  of  the  ingredi- 
ents from  which  a  jury  may  infer  mala  fides. 
Goodman  v.  Harvey,  4  Ad.  &  E.  870.  But 
unless  the  jury  come  to  the  conclusion  that 
the  plaintiff  was  in  privity  with,  or  had 
knowledge  of,  the  conduct  of  a  previous  in- 
dorser, it  will  be  no  defence  to  an  action  on 
the  bill,  even  that  such  previous  indorser 
stole  it;  lb.;  and  Arbouin  v.  Anderson,  1  Q. 
B.  504  ;  Robinson  v.  Reynolds,  1  G.  &  D. 
526 ;  S.  C.  2  Q.  B.  196,  confirmed  by  Thied- 
man  v.  Goldschmidt,  1  De  G.,  F.  &  J.  4. 
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40.  Plea  to  a  Note,  that  it  was  signed  hy  Defendant  as  a  Surety  for  A. 
B.,  to  whom  Plaintiff  was  to  advance  a  Sum  of  Money,  and  that 
Plaintiff,  without  Defendants  Consent,  advanced  a  Less  Sum. 

Stone  V.  Compton,  5  Bing.  N.  C.  144;  and  see  Green  v.  Gosden,  3  M.  & 
G.  446  ;  Brown  v.  Wilkinson,  13  M.  &  "W.  14. 

41.  Indorsee  against  Acceptor  (or  Drawer');  that  Plaintiff  has  in- 

dorsed away  the  Bill.  (K) 
That  after  the  bill  was  indorsed  to  the  plaintiff,  and  before  this  suit,  he  in- 
dorsed it  (the  same  being  payable  to  order  and  transferable  by  indorsement)  (c) 
to  a  person  to  the  defendant  unknown  [or  "  to  one  G.  H."  j,  who  thenceforth 
has  been  and  is  the  holder  thereof. 

42.  Indorsee  against  Maker ;  that  Payee  became  Bankrupt  hefore  he 

indorsed  it  to  Plaintiff. 
Green  v.  Steer,  1  Q.  B.  707. 

43.  Drawer  or  Indorsee  against  Acceptor  ;  that  the  Bill  has  been  lost 

by  the  Plaintiff,  (d) 
That  the  plaintiff,  after  he  became  the  holder  of  the  said  bill,  lost  the  same, 
and  the  same  still  is  out  of  his  control  and  possession,  the  same  being  payable 
to  order  and  transferable  by  indorsement,  (e) 

44.  Plea  to  a  Declaration  averring  no  Effects  with  Drawee  instead  of 
Notice  of  Dishonor  (ante,  79,  Form  15),  that  one  P.  was  liable  to 
Defendant  for  the  Amount  of  the  Bill,  and  that  there  were  Mutual 
Accounts  between  P.  and  the  Acceptor,  and  that  Defendant  drew 
and  the  Acceptor  accepted  for  and  on  Account  of  the  Premises,  and 
in  the  Belief  that  the  Acceptor  would  pay  when  due,  and  Replication 
in  Denial. 

Terry  v.  Parker,  6  Ad.  &  E.  503.  (/)  , 

(b)    See  forms,  &e.  Arthur   v.  Bcales,  1  sard  v.  Kobinson,  7  B.  &  C.  90 ;  Ramnz  v. 

Ex.  608 ;  Jones  v.  Studd,  4  Bing.  663 ;  and  Crowe,  1  Ex.  167  ;  and  the  loss  even  after 

see  Wright  v.  Watts,  3  Q.  B.  89.     This  plea  dishonor  is  a  good  defence  (lb.),  and  in  an 

cannot  fairly  and  effectually  be  pleaded  in  answer    to   a  count  on   the    consideration, 

cases  where  the  plaintiff  has  had  the  biU  Crowe  v.  Clay,   8  Ex.  295 ;  9   Kx.  604 ;  [2 

returned  to  him,  and  is  the  holder.     It  com-  Chitty  Contr.  (11th  Am.  ed.)   1138.]     But 

pels  him,   however,   in  his   replication,   to  the  bill  need  not  be  produced  after  judgment 

reply  that  he  afterwards   took  it  up,  or  he  by  default.     Lane  v.  MuUins,  1  Dowl.  N.  S. 

may  reply  that  the  pliiintiff  was  the  holder  at  562  ;  S.  C.  2  Q.  B.  254.     But  the  loss  cannot 

the  time  of  the  commencement  of  this  suit,  be  pleaded  to  a  non-negotiable  note.    Wain  ' 

See  form,  &c.  Frazer  v.  Welsh,  8  M.  &  W.  v.  Bailey,  10  Ad.  &  E.  616.     By  the  0.  L.  P. 

629.     Instances  of  bad  replications  to  this  Act,   1854,  s.  87,    "In   case   of  any  action 

plea.    Schild  v.  Kilpin,  8  M.  &  W.  676 ;  founded  upon  a  bill  of  exchange  or  other 

Basan  v.  Arnold,  8  Dowl.  357 ;  S.  C.  6  M.  negotiable  instrument,  it  shall  be  lawful  for 

&  W.  559.     If  an  overdue  bill  be  indorsed  the  court  or  a  judge  to  order  that  the  loss  of 

after  action  brought,  the  indorsee,  with  no-  such  instrument  shall  not  be  set  up,  provided 

tice  of  the  action,  has  no  right  of  action  on  an  indemnity  is  given,  to  the  satisfaction  of 

the  bill.     Jones  v.  Lane,  3  You.  &  Col.  281.  the  court  or  judge,  or  a  master  against  the 


c)  This  allegation  is  necessary  if  it  does  claims  of  any  other  person  upon  such  nego- 

not  appear  on  the  declaration.  tiable  instrument." 

(d)  See  the  law  upon  this  subject.  Chit.  (e)  See  note  (c),  supra. 

on  Bills,  10th  ed.  178.    The  holder  of  a  bill  (/)  It  would  also  be  an  answer  to  a  decla- 

must  produce  it,  in  order  to  enforce  it ;  Han-  ration  containing  such  an  averment,  to  show 
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45.  Indorsee  against  Drawer ;  Plea  of  Discharge  by  Time  given  to 

the  Acceptor.  (^) 

That  after  the  said  bill  became  due,  and  whilst  the  plaintiff  held  the  same, 
it  was,  without  the  defendant's  consent,  for  a  good  and  sufficient  consideration, 
agreed  by  and  between  the  plaintiff  and  the  said  E.  F.  (Ji)  [the  acceptor],  that 
the  plaintiff  should  give  the  said  E.  F.  time  for  payment  of  the  amount  due 
upon  the  said  bill ;  and  in  pursuance  of  such  agreement  the  plaintiff  gave  time 
to  the  said  E.  F.  for  payment  of  the  said  bill,  without  the  defendant's  con- 
sent, (i) 

46.  Plea  of  Discharge  by  taking  a  Cognovit,  (k^ 

Hall  V.  Cole,  4  Ad.  &  E.  577. 

47.  Indorsee  against  Indorser  ;  Discharge  by  giving  Time  to  a  Party 

Intermediate  between  the  Plaintiff  and  the  Defendant. 

Lyon  V.  Holt,  5  M.  &  W.  250.  N.  B.  It  was  held  in  that  case  that  the 
Indorsement  of  the  party  to  whom  the  time  was  given  was  material  to  be 
proved. 

48.  Indorsee  against  Acceptor ;  Plea  that  an  Intermediate  Indorser 
was  a  Married  Woman  ;  and  Replication  that  she  indorsed  with  the 
Authority  of  her  Husband. 

Prince  v.  Brunatti,  1  Bing.  N.  C.  435. 

49.  Plea  that  the  Plaintiff  is  a  Convicted  Felon. 

Bullock  V.  Dodds,  2  B.  &  Aid.  258 ;  and  see,  as  to  the  law  on  this  subject, 
Lambert  v.  Taylor,  4  B.  &  C.  138 ;  Doe  v.  Pritchard,  5  B.  &  Ad.  765  ;  Re 
Saunders,  Saunders  v.  Warton,  32  L.  J.  Ch.  224.    See  "  Felony,"  post. 

that  the  defendant  had  a  remedy  over  against  as  in  the  text,  an  agreement  to  forbear,  then, 

gome  third  person,  m  which  case  he  is  enti-  it  seems,  that  the  fact  that  the  agieement 

tied  to  notice.     Norton  «.  Pickering,  8  B.  &  was  by  a  judge's  order,  and  that  no  longer 

C.  610 ;  Cory  v.  Scott,  3  B.  &  Aid.  619 ;  time  was  given  than  the  acceptor  would  have 

Chit,  on  Bills,  10th  ed.  187.  had  by  the  practice  of  tlie  court,  should  be 

(g)  See  forms.    Isaac  v.  Daniel,  8  Q.  B.  specially  replied.    Isaac  v.  Daniel,  8  Q.  B. 

500  ;  Smith  v.  Winter,  4  M.  &  W.  461.    As  500.     But    Wightman   J.  seemed   to   think 

to  this  defence,  see  Price  v.  Edmunds,  10  B.  in  that  case  that  those  facts  might  be  proved 

&  C.  583  ;  Whitfield  v.  Hodges,  1  M.  &  W.  under  a  replication  denying  the  forbearance. 

679  ;  Chit,  on  Bills,  10th  ed.  286.    Mere  for-  See,  also,  James  v.  Williams,  13  M.  &  W. 

bearance  or  inactivity  on  tlie  part  of  the  828. 

creditor,  is  no  discharge.     Strong  v.  Foster,         (A)  An  agreement  with  a  stranger  to  give 

17  C.  B.  201  ;  [1   Chitty  Contr.  (Uth  Am.  time  to   the  principal,   does  not   discharge 

ed.)  779,  and  note  (m^),  in  which  the  Ameri-  surety.    Fraser  i'.  Jordan,  8  El.  &  Bl.  303. 
can  cases,  to  the  same  effiect,  are  cited.]     It         (i)  In  general,  a  mere  binding  agreement 

is  necessary  to  show  that  the  holder  legally  to  give  time  between  prior  parties  to  the  bill, 

bound  himself  to  give  time,  and,  therefore,  if  founded  upon  afresh  and  sufficient  considera- 

the  time  was  given  by  consenting  to  a  judge's  tion,  would  seem  ipso  facto  to  discharge  the 

oi-der,  it  must  appear  by  the  order,  if  set  out  subsequent  parties.    Clark  u.  Wilson,  3  M. 

in  the  plea,  that  proceeding,s  were  in  the  &  W.  208 ;  Lyon  v.  Holt,  5  M.  &  W.  250 ; 

mean  time  stayed  ;  Michael  v.  Myers,  6  M.  [1  Chitty  Contr.  (lllh  Am.  ed.)  781, note  (x), 

&  G.  702 ;  and  that  a  longer  time  was  thus  in  which  the  American  cases,  to  the  same 

given  than  that  in  which,  by  the  practice  of  effect,  are  cited.] 

the  court,judgment  might  have  been  obtained        (t)  See  other  forms.  Moss  v.  Hall,  5  Ex. 

against  the  acceptor.     Kennard  v.  Knott,  4  46 ;   Kennard   m.   Knott,   4  M.   &   6.   474 ; 

M.  &  G.  474.    But  if  the  plea  merely  aver,  Michael  v.  Myers,  5  M.  &  G.  702. 
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50.  Indorsee  against  Acceptor;  Plea  no  Consideration  for  Accept- 
ance, and  that  hy  Agreement  between  the  Drawer  and  Plaintiff,  the 
latter  was  only  to  enforce  the  Note  on  certain  Conditions,  which  the 
Drawer  had  not  complied  with. 

Edwards  v.  Jones,  2  M.  &  W.  414 ;  S.  C.  5  Dowl.  385. 

51.  Indorsee  against  Indorser ;  Plea  that  the  Drawer  (who  indorsed 
to  Defendant^)  and  the  Plaintiff  were  the  same  Persons  ;  (l)  Repli- 
cation that  the  Defendant  indorsed  for  the  Acceptor's  Accommoda- 
tion, to  whom  Plaintiff  gave  Consideration. 

Wilders  v.  Stevens,  [15  M.  &  W.  208;]  and  see  Boulcott  v.  Wooloott,  16 
M.  &  W.  584;  Williams  v.  Clark,  16  M.  &  W.  834. 


BILL   TAKEN  FOR   THE   DEBT. 

Ob8.  — In  the  case  of  a  simple  contract  debt  or  money  demand,  if  the  creditor  accepts 
from  the  debtor  or  a  stranger  a  bill  or  note  for  and  on  account  of  the  debt, 
that  operates  as  a  conditional  payment.  Bottomley  v.  Nuttall,  5  C.  B.  N.  S. 
144  ;  James  v.  WilUams,  13  M.  &  W.  828  ;  Kearslake  v.  Morgan,  5  T.  B. 
513  ;  Belshaw  v.  Bush,  11  C.  B.  191  ;  22  L.  J.  C.  P.  24-;  Kendrick  v.  Lomax, 
2  Cr.  &  J.  405  ;  Simon  v.  Lloyd,  2  Or.,  M.  &  E.  187 ;  [2  Chitty  Contr.  (11th 
Am.  ed.)  1133  et  seq].  But  the  remedy  on  the  originfil  demand  is  only  sus- 
pended, and  revives  upon  the  dishonor  of  the  bill.  Per  cur.  Crowe  v.  Clay, 
9  Ex.  608  ;  23  L.  J.  Ex.  151  ;  [Butler  v.  Haight,  8  Wend.  535.]  Where  it 
is  agreed  that  the  bill  shall  be  taken  as  payment  of  the  debt,  the  right  of 
suing  for  the  debt  is  lost,  and  the  only  remedy  is  upon  the  bill.  Sayer  v. 
Wagstaff;  5  Beav.  415  ;  Said  v.  Khodes,  1  M.  &  W.  153.  [Many  cases  to 
the  same  effect,  decided  in  the  American  courts,  are  cited  in  note  (x)  to 

2  Chitty  Contr.  (11th  Am.  ed.)  1135;  Coburn  v.  Odell,  30  N.  H.  540,  557  ; 
Bonnell  v.  Chamberlin,  26  Conn.  487  ;  Lyman  v.  United  States  Bank,  12  How. 
(U.  S.)  225  ;  Vail  v.  Foster,  4  Comst.  312  ;  Steamboat  Charlotte  v.  Ham- 
mond, 9  MIfsou.  59 ;  Miries  v.  McDowell,  4  Geo.  182  ;  Geiser  v.  Kersher,  4 
Gill  &  J.  305  ;  Hutchins  v.  Olcott,  4  Vt.  555  ;  Kean  v.  Dufresne,  3  Serg.  & 
R.  233.  In  Massachusetts,  and  some  other  states,  the  giving  a  negotiable 
note  for  a  simple  contract  debt  is  held  to  be  prima  facie  evidence  of  payment 
of  it,  liable  to  be  rebutted  by  circumstances  showing  a  different  intent.  See 
Reed  v.  Upton,  10  Pick.  525  ;  Wallace  v.  Agry,  4  Mason,  342  ;  Marston  v. 
Boynton,  6  Met.  127;  Shaw  C.  J.  in  Melledge  v.  The  Boston  Iron  Co.  5 
Cush.  158,  170  ;  Descadillas  v.  Harris,  8  Greenl.  298;  Newall  v.  Hussey,  18 
Maine,  249  ;  Camp  v.  Gidlett,  2  Eng.  524;  Costar  v.  Davies,  3  Eng.  213.] 

But  to  debt  on  a  bond  conditioned  for  payment  of  money,  pleas  that  after  the 
day  of  payment,  and  before  action,  the  obligor  received  certain  bills  of  ex- 
change not  yet  due,  on  account  of  part  of  the  sum  due  on  the  bond,  and  certain 
moneys  in  satisfaction  of  the  residue,  were  held  ill.     Worthington  v.  Wigley, 

3  Bing.  N.  C.  454.  So,  a  promissory  note  given  and  received  for  rent  does 
not  extinguish  the  claim  for  such  rent,  which  is  a  debt  of  a  higher  degree 
than  that  arising  upon  the  note.  Nor  does  the  receipt  of  such  note  of  itself 
suspend  the  right  of  distraining.     Davis  v.  Gyde,  2  Ad.  &  E.  623. 

So,  a  plea  of  bill  taken  will  not  be  good  in  a  case  of  unliquidated  damages. 
Griffiths  v\  Owen,  13  M.  &  W.  58.  See,  further,  on  this  subject,  [2  Chitty 
Contr.  (11th  Am.  ed.)  1113  e;  seq.'] 

(I)  As  to  this  defence,  see  Bishop  v.  Hayward,  4  T.  K.  470 ;  Steel  v.  Harmer,  14  M. 
&W.  831. 
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1.  Plea  that  the  Defendant  accepted  a  Bill  of  Exchange  not  yet  due 

on  account  of  the  Debt,  (m) 
That  before  this  suit  the  plaintiff  made  his  bill  of  exchange,  (ra)  bearing  date 
[^■c.j,  and  thereby  required  the  defendant  [two  months]  after  the  date  thereof, 
which  period  had  not  elapsed  at  the  commencement  of  this  suit,  (o)  to  pay  to 

the  plaintiff  or  order  (jo)  £ ,  and  the  defendant  then  accepted  the  said  bill 

and  then  delivered  the  same  to  the  plaintiff,  who  then  received  the  same  from 
the  defendant  (5)  for  and  on  account  of  the  said  debt  and  the  causes  of  action 
in  respect  thereof. 

2.  Replication  (to  a  Plea  that  the  Defendant  accepted  a  Bill  drawn 
hy  a  Third  Person')  that  the  Bill  was  dishonored  when  due.  (r) 

That  before  this  suit  the  said  bill  of  exchange  became  due  and  payable,  but 
the  defendant  has  not  paid  the  same ;  and  the  plaintiff,  at  the  time  of  the  com- 
mencement of  this  suit,  held  and  now  holds  the  said  bill  unpaid  and  unsatis- 
fied, (s) 


(m)  "Where  the  action  is  on  a  bill  or  note, 
the  plea  shonld  show  that  both  the  one  given 
in  substitution  and  also  the  one  on  which  the 
action  is  brought  were  outstanding  at  the 
commencement  of  the  suit ;  Goldshede  w. 
Cottrell,  2  M.  &  "W.  20 ;  Boydell  v.  Champ- 
neys,  2  M.  &  W.  435 ;  or  else  the  second  bill 
should  be  pleaded  as  having  been  given, 
Crisp  V.  Griffiths,  2  Cr.,  M.  &  E.  159,  and 
taken  in  accord  and  satisfaction  of  the  debt 
and  damages.  In  the  latter  case,  as  the 
remedy  would  not  revive  with  the  dishonor 
of  the  second  bill,  a  replication  that  it  was 
so  dishonored  was  held  bad.'  Sard  v.  Rhodes, 
I  M.  &  W.  155,  and  see  form  of  plea  there; 
and  see  Thompson  v.  Perceval,  5  B.  &  Ad. 
925;  Kirwan  v.  Kirwan,  2  Cr.,  M.  &  R.  617. 
See  form,  &c.  of  plea  of  accord  and  satisfac- 
tion by  delivering  another  bill  to  a  prior 
holder  befoi-e  the  indorsement  to  the  plain- 
tiff, Lewis  V.  Lyster,  2  Cr.,  M.  &  R.  704. 
Plea  of  bill  given  "  to  take  up  "  and  "  in  lieu 
of"  another.  Goldshede  v.  Cottrell,  2  M. 
&  W.  20.  In  such  case  it  is  a  question  for 
the  jury  whether  the  bill  is  given  in  substitu- 
tion or  only  to  gain  time  for  payment.  lb. 
Evidence  necessary  to  show  that  a  bill  has 
been  accepted  in  satisfaction.  Baker  v.  Jub- 
ber,  1  M.  &  G.  212;  [2  Chitty  Contr.  (11th 
Am.  ed.)  1135,  note  (ar).]  The  presumption 
in  the  first  instance  will  be,  that  the  bill  was 
given  "for  and  on  account."  Sayer  v.  Wag- 
staff,  5  Beav.  415.  [In  Massachusetts  and 
some  other  states,  the  giving  of  the  bill  or 
note  is  pnmd  facie  evidence  of  payment. 
Ante,  348;  2  Chitty  Contr.  (Uth  Am.  ed.) 
1 135,  note  (a;).]  Payment  by  bill  to  an  agent 
of  th»  plaintiff,  and  replication  that  the  agent 
took  it  without  plaintiff's  authority,  and  that 
it  was  returned  to  defendant.  Huxley  u. 
Bell,  7  M.  &  G.  51. 

(n)  If  a  blank  stamp  was  accepted  by  the 
defendant  and  remitted  to  the  plaintiff  to 
fill  in  his  name,  it  should  be  so  pleaded. 
Baker  v.  Jubber,  1  M.  &  G.  212. 


(0)  It  is  necessary  to  show  this,  where  de- 
fendant, as  acceptor,  was  the  primary  debtor. 
See  Simon  v.  Lloyd,  2  Cr.,  M.  &  R._  187, 
cited  post,  form  3,  and  note  (t) ;  Price  v. 
Price,  16  M.  &  W.  232  ;  and  it  must  be 
proved  also  where  the  hill  is  not  given  in 
satisfaction  of  the  debt.  Goldshede  v.  Cot- 
trell, 2  M.  &  W.  20.  Where  a  third  person 
is  a  party  to  the  bill,  it  is  sufficient  in  the 
first  instance  to  state  the  delivery  and  ac- 
ceptance, and  it  is  not  necessary  to  show 
that  the  bill  is  running  or  was  paid  by  the 
defendant  or  indorsed  away  before  action  by 
the  plaintiff.  Mercer  v.  Cheese,  4  M.  &  G. 
804.  Such  an  averment  would  be  proper 
where  the  bill  was  overdue  before  action. 
See  form,  &c.  Maillard  v.  Duke  of  Argyll, 

1  D.  &  L.  536  ;  S.  C.  6  M.  &  G.  40 ;  Erablin 
V.  Dartnell,  1  D.  &  L,  591 ;  Wright  v.  Watts, 
3  Q.  B.  89  ;  Belshaw  v.  Bush,  11  C.  B.  191. 
For  form,  &c.  that  plaintiff  has  lost  the  bill, 
Crowe  V.  Clay,  8  Ex.  295;  9  Ex.  604. 

(p)  It  must  appear  that  the  instrument 
was  a  negotiable  security,  and  that  the  plain- 
tiff took  an  interest  in  it.  James  v.  Wil- 
liams, 13  M.  &  W.  828  ;  S.  C.  2  D.  &  L.  713. 

{q}  It  must  be  distinctly  alleged  that  the 
bill  was  given  by  defendant  and  received  by 
plaintiff  on  account,  &c.     Simon  v.  Lloyd, 

2  Cr.,  M.  &  R.  187.  A  plea  stating  that  the 
bill  was  taken  "  for  and  on  account  and  in 
payment,  &c."  was  held  good  on  special  de- 
murrer ;  the  conrt  said  that  the  word  "pay- 
ment "  did  not  necessarily  import  accord  and 
satisfaction.  Maillard  v.  Duke  of  Argyll,  1 
D.  &  L.  536 ;  S.  C.  6  M.  &  G.  40.»  So  the 
words  "in  discharge,"  similarly  occurring 
in  a  plea  of  this  nature,  will  be  taken  to 
mean  "for  and  on  account."  Emblin  v. 
Dartnell,  1  D.  &L.  591. 

(r)  See  Atkinson  v.  Hawdon,  2  Ad.  &  E. 
628,  and  note  (0),  supra. 

(s)  Semble,  this  allegation  is  necessary, 
because  it  would  be  a  defence  to  an  action 
for  a  debt,  that  a  bill  has  been  given  for  it  by 
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3.  Plea  that  the  Defendant  accepted  a  Bill  not  due,  in  Payment  of 
the  Debt,  and  for  Plaintiff'' s  Accommodation,  and  delivered  it  to 
the  Plaintiff  without  a  Drawer'' s  Name  attached  thereto. 

Simon  V.  Lloyd,  2  Cr.,  M.  &  R.  187  ;  S.  C.  3  Dowl.  813.  (<) 

4.  That  the  Defendant  indorsed  a  Bill  to  the  Plaintiff  on  account  of 

the  Debt. 
That  before  this  suit  the  defendant  indorsed  and  delivered  to  the  plaintiff 
a  bill  of  exchange,  bearing  date  [4'C.j,  drawn  by  the  defendant  (m)  on  and 
accepted  by  one  E.  F.,  and  whereby  the  defendant  requested  the  said  E.  F.  to 
pay  to  him  the  defendant  or  order  [two  months]  after  the  date  thereof  [add, 
if  the  fact  he  so,  "  which  period  had  not  elapsed  when  this  action  was  com- 
menced "]  the  sum  of  £ ,  and  the  plaintiff  then  received  [^rc-  /  proceed  and 

conclude  as  in  Form  1,  p.  349].  (x) 

5.  Replication  to  last  Plea,  that  the  Bill  is  overdue  and  unpaid. 
That  before  this  suit  the  said  bill  became  due  and  payable,  and  was  duly 
presented  for  payment,  and  was  dishonored,  of  which  the  defendant  had  due  no- 
tice, but  did  not  pay  the  same,  and  the  plaintiff  at  the  time  of  the  commence- 
ment of  this  suit  held  and  now  holds  the  said  bill  unpaid  and  unsatisfied,  (y) 

6.   That  Defendant  indorsed  to  the  Plaintiff  on  Account  a  Bill  upon 
a  Third  Person,  and  was  discharged  from  it  hy  Laches,  (z) 
That  [8fc. ;  proceed  as  in  Form  4  to  the  end,  showing  that  plaintiff  took  the 

defendant,  and  is  outstanding  in  the  hands  the  defendant,  or  otherwise  renders  the  bill 

of  another  party.     Per  Parke  B.  Boydell  u.  worthless,  he  loses  his  remedy  both  on  the 

Champnejs,  2  M.  &  VV.  435  ;  and  see  Gold-  bill  and  on  the' debt.     Bridges  v.  Berry,  3 

shede   v.  Cottrell,  lb.  20.     The  defendant  Taunt.   130 ;  Seward   v.  Palmer,  8    Taunt, 

being  the  acceptor  is  not  entitled  to  present-  277  ;   Camidge  v.  Allenby,  6  B.  &  C.  373 ; 

raent  or  demand  of  payment.     If  the   de-  Peacock  v.  Pursell,  14  G.  B.  N.  S.  728.] 
fundant  were  the  drawer  or  indorser  of  the        (z)  This  must  be   specially  pleaded,  and 

bill,  it  should  be  averred  that  it  was   pre-  cannot  be  relied   on   under   non 


scnted  for  payment  when  due,  and  that  de-  Green  v.  Smithies,  1  Q.  B.  798.     It  is  suffi- 

fendant  had   due   notice  of  dishonor.     See  cient  in  this  plea  to  show  merely  that  the 

forms,  ante,  76-78.  plaintiff  took  the  bill  on  account ;  see  ante, 

(t)  The  plaintiff  replied  that  the  bill  re-  350,  note  (u) ;  because  it  will  h^presumed 

mained  in  his  hands  unnegotiated  and  un-  that  it  has  operated  as  satisfaction  for  the 

paid,  and  without  any  drawer's  name  put  to  debt  until  the  contrary  be  shown.    Hebden  ». 

it.    Held,  that  the  replication  was  no  answer  Hartjak,  4  Esp.  46;  Mercer  v.  Cheese,  4  M. 

to  the  plea,  and  that  the  plea  was  good,  at  &  G.  804;  S.'C.  2  Dowl.  N.  S.  619  ;  check, 

least  as  it  was  not  demurred  to.     Sembte,  it  Griffiths   v.   Owen,  13   M.  &   W.  58.     The 

was  not  open  even  to  a  demurrer.     The  plea  plaintiff  by  joining  issue  would  deny  that  he 

there  may  easily  be  adopted   to  the   case  took  the  bill  for  and  on  account  of  the  debt, 

where  the  defendant  indorsed  a  bill  to  the  but  must  reply  specially  that  the  bill  was  pre- 

plaintiff  on  account  of  the  debt.  sented  for  payment  when  due,  but  was  dis- 

(u)  Or,  if  a  third  person  were  the  drawer,  honored,  of  which  the  defendant  had  due  no- 
aver  that  fact  and  state  his  indorsement  to  tice ;  see  form  5  ;  so  that  the  plaintiff  was 
the  defendant.  See  form,  &c.  Peacock  o.  restored  to  his  former  rights.  Where,  how- 
Pursell,*14  C.  B.  N.  S.  728.  ever,  the  defendant  has  a  clear  defence  by 

(x)  [A  like  plea,  as  to  a  bill  drawn  by  a  reason  of  the  bill  having  been  safisfied  before 

third  party,  Peacock  v.  Pursell,  14  C.  B.  !N.  action,  or  the  plaintiff  having   indorsed  it 

S.  728.]  away,  and  not  then  being  the  holder,  or  on 

(i/)  For  form,  &c.  see  Belshaw  v.  Bush,  11  account  of  laches  in  presenting  it  or  giving 
C  B.  191,  and  note  (s),  supra.  [If  the  plain-  notice  of  dishonor,  it  may  be  better  at  once 
tiff  takes  a  bill  indorsed  by  the  defendant  on  to  plead  such  matter  also,  upon  the  principle 
account  of  the  debt,  or  merely  as  collateral  of  the  above  form.  Some  prolixity  and  de- 
security  for  the  debt  and  it  is  dishonored,  and  lay  may  thus  be  avoided, 
he  neglects  to  give  notice  of  the  dishonor  to 
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hill  on  account,  and  then  proceed:']  and  the  said  bill  became  due  before  this 
suit,  but  was  not  duly  presented  for  payment  \or  "  but  the  defendant  had  not 
due  notice  of  the  non-payment  thereof,"  according  to  the  fact  (cC)]. 


BONDS. 


,Obs.  —  See  supra,  "  Annuity,"  "  Bail  Bonds,"  and  post,  "  Illegal  Considerations," 
"Fraud."  If  the  defendant  deny  his  execution  of  the  bond,  or  rely  on  a 
variance,  he  must  plead  non  est  factum,  ante,  285.  If  he  rely  on  payment, 
he  must  plead  accordingly.  So,  in  the  case  of  performance  of  the  condition 
in  other  cases.  If  there  be  a  se(-q^it  must  be  pleaded  specially.  So  also 
illegality  of  consideration  at  common  law  or  by  statute  must  be  specially 
pleaded.  Alteration,  ante,  298.  Harden  v.  Clifton,  1  Q.  B.  522  ;  Davidson 
V.  Cooper,  13  M.  &  W.  343.  Cancellation.  Alsager  v.  Close,  10  M.  &  W. 
576  ;  Gummer  v.  Adams,  13  L.  J.  Ex.  40. 
"  A  party  pleading  in  answer  to  any  pleading  in  which  any  document  is  men- 
tioned or  referred  to,  shall  be  at  liberty  to  set  out  the  whole  or  such  part 
thereof  as  may  be  material  ;  and  the  matter  so  set  out  shall  be  deemed  and 
taken  to  be  part  of  the  pleading  in  which  it  is  set  out."  C.  L.  P.  Act,  1852, 
B.  56.    See  Sim  v.  Edwards,  16  C.  B.  240. 

1.  Q-eneral  Issue  Form,  (b') 
Ante,  286. 

2.  Plea  to  a  Count  on  a  Money  Bond  of  Payment  according  to  the 
Condition  (ad  Diem'),  (e) 
That  the  said  bond  was  and  is  subject  to  a  condition  thereunder  written, 
whereby  the  said  bond  was  to  become  void  upon  payment  of  £ ,  and  in- 
terest on  the  same  at  £ per  cent,  per  annum,  on  the day  of , 

A.  D. .*     And  the  defendant  on  the  said  day  paid  to  the  plaintiff  the  said 

sum  of  £ ,  with  interest  as  aforesaid,  according  to  the  said  condition. 

3.  To  a  like  Count,  Plea  of  Solvit  post  Diem.  Qd) 
As  in  last  form  to  the  asterisk]    And  the  defendant,  after  the  said  day,  and 

before  this  suit,  paid  to  the  plaintiff  the  said  sum  of  £ ,  with  all  interest 

then  due  thereon. 

(a)  Or,  "  that  the  said  bill,  ^c.  was  duly  (6)  Non  est  factum  denies  only  the  making 

paid  by  the  said  E.  T.  when  due ;  "  or,  if  of  the  bond.     Ante,  Obs.  285,  286. 

paid  afterwards,  see  form  18,  ante,  336;  or  (c)  See  statute  of  Anne,  &c.  cited,  ante, 

if  the  plaintiff  altered   the  bill,  show  that  87,  88,  Obs.     Where  the  declaration  is  on  a 

fact.     See  ante,  338,  forms   21,  22;  Alder-  bond  and  assigns  a  breach,  the  plea  should 

son  V.  Langdale,  3  B.  &  Ad.  660 ;  Atkinson  merely  negative   such   breach,  unless  there 

V.  Hawdon,  2  Ad.  &  E.  628.     In  the  latter  be  matter  in  confession  and  avoidance.     To 

case  it  was  held,  that  though  plaintiff  alter  an   action  on   a   bond   conditioned   to   pay 

and  thus  avoid  a  bill  accepted  by  defendant  money  on  demand,  the  defendant  pleaded 

and  drawn  by  plaintiff  for  goods  sold,  plain-  no  demand,  and  to  that  plea  a  replication 

tiff  may  yet  sue  for  the  price.    Plea,  that  that  there  was  a  demand,  was  held  good, 

the  plaintiff  kept  a  bill  delivered  to  him  an  Thorne  v.  Jenkins,  12  M.  &  W.  614,  where 

unreasonable   time    before  presentment  for  see  a  form. 

acceptance.     Straker  v.  Graham,  4  M.  &  W.  (d)  See  the    preceding   form,   and  note 

722.     If  a  creditor  who  holds  a  bill  as  col-  thereto.    The  defendant  may  plead  as  to 

lateral  secnrity  for  a  debt,   by  his  laches  part  payment  in  satisfaction  post  diem,  un- 

renders  the  bill  worthless  or  deteriorated  in  der  4  &  5  Anne,  c.  16,  s.  12  (which  see  ante, 

value,  this  has  the  same  effect,  as  between  Obs.  87).     Husband  v.  Davis,  10  C.  B.  645; 

the  debtor  and  creditor,  as  payment  of  the  but  see  contra,  Ashbee  v.  Pidduck,  1  M.  & 

bill.     Peacock   v.  Pursell,  [14  C.  B.  N.  S.  W.  654;  Worthington  w.  Wyley,  3  Bing.  N. 

728.]  C.  454;  Marriage  v.  Mareiage,  1  0.  B.  761'. 
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4.  Plea  of  Set-off  to  an  Action  on  a  Bond,  (e) 

As  in  Form  2  to  the  asterisk.^  And  at  the  commencement  of  this  suit 
there  was  truly  and  justly  due  from  the  defendant  to  the  plaintiff  upon  the 

said  bond  according  to  the  said  condition  thereof  £ •,  (/")  for  principal  and 

interest.     And  the  plaintiff  at  the  commencement  of  this  suit  was  and  still  is 
indebted  to  the  defendant  in  an  amount  equal  to  the  plaintiff's  claim  in  respect 

of  the  said  sum  of  £ for  [state  the  subject-matter  of  the  set-off,  as  post, 

"  Set-off"],  which  amount  the  defendant  is  willing  to  set  off  against  the  plain- 
tiff's claim. 

5.  Plea  of  Release  of  a  Bond.  (^) 
Post,  "  Kelease." 

6.   That  Bond  was  delivered  merely  as  an  Escrow. 
Murray  v.  Earl  of  Stair,  2  B.  &  C.  82. 

7.  Plea  that  Bond  was  made  in  France,  and  was  had  because  the  Law 

of  France  had  not  been  complied  with. 

Benham  v.  Earl  of  Mornington,  3  C.  B.  133. 

8.  Plea  of  Payment  into  Court.  (K) 

As  in  Form  2  to  the  asterish.'\      And  the  defendant  brings  into  court  £ 

[principal  and  interest'],  and  says  that  the  said  sum  is  enough  to  satisfy  the 
plaintiff's  claim  in  respect  of  the  matter  herein,  pleaded  to. 

9.   To  Debt  on  a  Bond  within  Statute  8^9  TF.  3  ;   General  Plea  of 

Performance. 

Obs.  —  Seethe  Obs.  ante,  p.  87  ;  and  2  Saund.  409,  410,  note  (3)  ;  1  Saund.  116, 
note  (1)  ;  Roakes  v.  Manser,  1  C.  B.  531  ;  Grey  v.  Friar,  15  Q.  B.  891-909; 
and  as  to  indemnity  bonds,  see  post,  353,  note  (m). 
Where  the  condition  of  a  bond  consists  of  several  particular  things  to  be  per- 
formed by  the  obligor,  he  cannot  plead  a  gener-al  performance,  but  must  set 
fortli  particularly  in  his  plea  how  he  has  performed  each  particular  thing, 
and  lay  a  time  and  place  of  performance.  1  Saund.  116,  note  (1).  *But  if 
there  be  anything  specific  in  the  subject,  though  consisting  of  a  number  of 
acts,  they  must  all  be  enumerated,     lb.;  Kepp  v..  Wiggett,  6  D.  &  L.  96. 

(e)  See  statute  8  Geo.  2,  c.  24,  s.  5,  which  fit,  to  pay  into  court  a  sum  of  money  to  an- 

gives  this  plea,  post,  "  Set-off,"  Obs.   Tucker  swer  the  claim  of  the  plaintiff  in  respect  of 

V.  Tucker,  4  B.  &  Ad.  746.    A  set-off  cannot  such  bond ;  and  such  payment  shall  be  made 

be  pleaded  to  a  bond  conditioned  to  indem-  and  pleaded  in  like  manner,  and  according 

nify  generally.     Attwool  v.  Attwool,  2  El.  &  to  the   provisions  of  '  The   C.  L.   P.  Act 

BI.  23.  1852,'  and  the  like  proceedings  may  be  had 

(/)  The  precise  sum  due,  or  plaintiff  and  taken  thereupon  as  to  costs  and  other- 
may  reply  that  more  was  due.  Symmons  «.  wise."  If  payment  into  court  is  not  pleaded, 
Knox,  3  T.  R.  65  ;  Grimwood  v.  Barrett,  6  the  defendant  may  bring  the  principal,  inter- 
T.  R.  460 ;  Ball  v.  Shaw,  Holt's  N.  P.  293.  est,  and  costs  into  court  under  4  &  5  Anno, 

{<))  See  Cocks  v.  Nash,  9  Bing.  342.  c.  16,  s.  13.    As  to  payment  into  court  under 

(h)  By  the  C,  L.  V.  Act,  1860  (23  &  24  8  &  9  W.  3,  c.  11,  it  would  seem  that  the 

Vict.  c.  126),  s.  25,  "In  any  action  brought  defendant  cannot  pay  money  into  court  un- 

upon  a  bond  which  has  a  condition  or  defeas-  less  he  pays  in  the  whole  amount  of  penalty,- 

ance  to  make  void  the  same  upon  payment  as  the  plaintiff  has  a  right  to  a,  judgment 

of  a  lesser  sura  at  a  day  or  place  certain  with  for  the  whole  to  protect  him  against  future 

a  penalty,  it  shall  be  lawful  for  the  defend-  breaches.     The  Bishop  of  London  v.  M'Niel, 

ant,  by  leave  of  the  court  or  a  judge,  and  9  Ex.  490. 
upon  such  terms  as  they  or  he  shall  think 
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Obs.  Where  the  condition  is  for  the  performance  of  all  the  covenants  in  an  inden- 
ture, the  defendant  may  plead  a  general  performance,  and  it  must  come  from 
the  other  side  to  show  the  contrary  in  some  particular.     lb. 

Unless  some  of  the  covenants  are  in  the  negative,  for  to  those  he  must  give  a 
special  answer  in  the  negative  ;  or  in  the  disjunctive,  for  then  he  must  show 
which  of  them  he  has  performed.  lb.;  and  Sanders  v.  Coward,  15  L.  J.  Ex. 
97;  [15M.  &  W.  48.] 

As  pleading  performance  generally  was  only  ground  of  special  demurrer,  plead- 
ing so  can  only  now  be  objected  to  as  calculated  to  embarrass.  C.  L.  P.  Act, 
1852,  ss.  51,  52. 

Of  course  excuses  for  performance  may  be  pleaded,  as  the  non-performance  of 
a  condition  precedent.  See  Webb  v.  James,  8  M.  &  W.  645  ;  S.  C.  1  Dowl. 
N.  S.  36. 

That  the  said  bond  {%)  was  and  is  subject  to  a  condition  thereunder  written, 
whereby,  after  reciting  that  {set  out  the  material  recitals],  the  condition  of  the 
said  bond  was  declared  to  be  such  that  if  [set  out  the  condition],  then  the  said 
bond  should  be  void,  and  before  this  suit  the  defendant  performed  and  fulfilled 
the  said  condition  on  his  part,  [i^  any  particular  act  is  to  he  'performed,  or 
the  defendant  is  to  have  the  option  of  performing  one  of  two  acts,  aver  a  specific 
performance ;  or,  if  any  acts  are  not  to  be  done,  aver  that  defendant  did  not  do 
them.    See  Obs.  supra^ 

10.   To  Debt  on  a  Bond  conditioned  to  perform   the   Covenants  in 
another  Indenture  ;  Creneral  Plea  of  Performance.  (¥) 

Set  out  the  condition,  as  in  the  last  form.]  And  the  defendant  says  that  by 
the  said  indenture  in  the  said  condition  mentioned,  he  did  covenant  {V)  [S^c. ; 
set  out  covenant  in  question],  and  before  this  suit  the  defendant  performed  and 
fulfilled  the  said  covenant  and  condition  on  his  part.     [See  last  form.] 

11.  Non-damnificatus  to  an  Indemnity  Bond,  (m) 

Set  out  the  condition,  as  in  Form  9.]  And  the  defendant  says  that  the  plain- 
tiff has  not  at  any  time  since  ther  making  of  the  said  bond  and  condition  hitherto 

(i)  See  a  form,  Eoakes  w.  Manser,  1  C.  B.  344,  345;  Roakes  v.  Manser,  1  C.  B.  531 ; 

53.     This  and  the  next  form  are  applicable  S.  0.  3  D.  &  L.  17. 

when  the  conditioti  of  the  bond  is  not  set  (m)  See  1  Saund.  115,  117,  and  a  similar 
out,  and  no  breaches  are  assigned  in  the  form  in  assumpsit ;  Jones  v.  Williams,  7  M. 
declaration.  Performance  cannot  be  pleaded  &  W.  493,  and  the  Obs.  p.  87,  ante.  This 
without  setting  out  the  condition.  2  Saund.  plea  is  proper  where  the  bond  is  to  indemnify 
409,  note  (2).  This  defence  cannot  be  given  and  nothing  more,  and  the  plaintiff  must 
in  evidence  under  a  plea  that  the  plaintiff  reply  any  damage  specifically.  1  Saund. 
was  damnified  of  liis  own  wrong.  White  n.  116,  note  (1).  Insufficient  plea  of  the  varia- 
Ansdell,  1  M.  &  W.  350.  For  form  setting  tion  of  risk  to  a  bond  conditioned  for  faith- 
out  the  condition  verbatim  and  showing  dis-  ful  services  of  a  clerk.  Anderson  v.  Thoni- 
charge  by  act  of  parliament,  see  Brown  v.  ton,  3  Q.  B.  271.  In  general,  if  the  default 
Corporation  of  London,  30  L.  J.  C.  P.  225.  has  happened,  the  plaintiff  may  recover  on 

(k)  See  note  (i),  and  the  Obs.  prefixed  to  an  indemnity  bond  the  full  amount  of  his 

form  9,  supra,  and  ante,  p.  87,  Obs.     Matter  liahUity  thus   induced,  though   he   has   not 

in  excuse  of  performance  must  be  pleaded ;  actually  discharged  it.    Loosemore  v.  Kad- 

as  the  non-performance  of  a  condition  prece-  ford,  9  M.  &  W.  657.   An  indemnity  against 

dent,  &c.  the  wrongful  payment  of  a  legacy  covers  the 

{/)  The  whole  indenture  should  be  set  out ;  obligee's  costs  in  defending  an  equity  suit 

Sanders  i\  Coward,  15  L.  J.  Ex.  97  ;  [15  M.  brought  by  the  legatee.    Lloyd  v.  Mostyn,  2 

&  W.  48  ;]  and  performance  of  all  the  defend-  Dowl.  N.  S.  476;  S.  C.  10  M.  &  W.  478. 

ant's  covenants  should  be  averred  where  the  Legality  of  a  bond  given  to  a  trustee  to  in- 

condition  is  general  for  performance  of  de-  demnify  him  from  violating  his  trust.     War- 

fendant's  covenants,  &c.  lb.     See  1  Saund.  wick  v.  Eichardson,  10  M.  &  W.  284.    In- 

52,  58,  59 ;  2  Saund.  409  ;   2  Chit.  Plead.  7th  demnity    against    legal    costs;     Vesey    v. 

ed.  196,  note  (x) ;  Kerry  u.  Baxter,  4  East,  Mantell,  9  M.  &  W.  323;  against  the  de- 
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been  in  any  wise  damnified  by  reason  of  anything  in  the  said  condition  men- 
tioned. 

12.  Plea  to  an  Indemnity  Bond,  Payment  to  Plaintiff  in  Accord  and 

Satisfaction  after  Forfeiture,  and  whilst  the  Damages  were  unliqui' 

dated. 

Field  V.  Eobins,  8  Ad.  &  E.  90. 

13.  Replication  assigning  Breaches,  (n) 
See  last  edition  of  this  work,  p.  453. 


BRIBERY. 


Obs.  —  See  ante,  92.  17  &  18  Vict.  c.  102,  amended  by  21  &  22  Vict.  c.  87  ;  26  Vict, 
c.  29,  are  the  acts  in  force  relating  to  bribery.  As  to  proof  of  election  being 
held,  see  Reed  v.  Lamb,  29  L.  J.  Ex.  452 ;  17  &  18  Vict.  c.  102,  s.  14,  limits 
the  time  of  bringing  an  action  to  within  one  year  next  after  the  offence,  and 
also  enacts  that  the  action  shall  be  proceeded  with  and  carried  on  without 
any  wilful  delay.  Where  the  plaintiff  did  not  declare  for  eleven  months  after 
writ  issued,  the  court  held  that  he  had  been  guilty  of  wilful  delay  within  the 
statute.  Taylor  u.  Vergette,  30  L.  J.  Ex.  400;  [7  H  &  N.  143,]  where  see  a 
proposed  plea  of  wilful  delay. 
The  provisions  of  the  corrupt  practices  prevention  act,  1854  (17  &  18  Vict.  c. 
102),  do  not  affect  a  creditor's  right  to  recover  from  a  candidate  for  work  or 
goods  connected  with  the  election  done  or  supplied  on  the  personal  order  of 
flie  candidate.  Nurton  v.  Dickson,  5  H.  &  N.  637;  29  L.  J.  Ex.  337.  See 
Reg.  V.  Leatham,  30  L.  J.  Q.  B.  205. 

Plea  of  Creneral  Issue  hy  Statute,  (o) 

^y  '*^'"*  ^f  3.  J"-  ^'  }  That  he  is  not  guilty. 


BROKER. 


Obs.  —  See  ante,  38  et  seq.,  and  93.  A  dealer  (within  the  city  of  London)  in  shares 
in  a  public  company,  is  a  "  broker  "  within  6  Anne,  c.  16.  Smith  v.  Lindo,  4 
C.  B.  N.  S.  395.  As  also,  is  a  stock-broker.  Clarke  v.  Powell.  4  B.  &  Ad. 
846.  But  a  ship-broker  is  not  within  the  acts  for  the  admission  «nd  regu- 
lation of  brokers.  Gibbons  v.  Bule,  4  Bing.  301.  "  In  the  employment  of  a 
broker,"  relates  to  goods  and  money,  and  not  to  personal  contracts  for  work 
and  labor.  Milford  v.  Hughes,  16  M.  &  W.  174  ;  16  L.  J.  Ex.  40,  per  Rolte 
B.  If  a  broker  is  unlicensed,  he  cannot  recover  commission  for  work  done 
as  a  broker;  Smith  v.  Lindo,  4  C.  B.  N.  S.  395;  5  lb.  587  ;  Cope  v.  Row- 
land, 2  M.  &  W.  149  ;  but  he  may  recover  his  advances,  or  money  paid  at 
the  defendant's  request.  lb.;  Pidgeon  v.  Burslem,  8  Ex.  465.  See,  also,  Jes- 
sopp  V,  Lutwyche,  10  Ex.  614;  [Smith  v.  Lindo,  supra:  Chapman  v.  Shep- 
herd, L.  R.  2  C.  P.  228;  Whitehead  v.  Izod,  L.  R.  2  C.  P.  228.]  No  charge 
for  brokerage  or  commission  in  or  about  the  sale  or  purchase  mentioned  or 

fault  of  a  tax  collector.    Gwynne  v,  Burrell,  plea,  that,  "  if  plaintiff  was  damnified,  he  was 

6  Bing.  N.  0.  853 ;  S.   C.  in  Dom.  Pioc.  7  damnified  of  his  own  wrong,  &c."     White  v. 

Gl.  &  Fin.  572.     Matter  of  law,  as  that  the  Ausdell,  1  M.  &  W.  348. '  Evidence  under 

default  was  not  within  the  meaning  of  the  such  a  plea.     Warre  v.  Calvert,  7  Ad.  &  E. 

indemnity,  cannot  be  pleaded.     Summers  v.  154. 

Ball,  8  M.  &  W.  596.  See  an  instance  in  a  (n)  The  breaches  are  now  generally  as- 
jjlea  to  a  tax  collector's  bond,  Webb  v.  signed  in  the  declaration,  and  the  replication 
James,  7  M.  &  W.  279  ;  S.  C.  9  Dowl.  314.  in  general  is  only  a  joinder  of  issue.  See 
The  above  plea  would  not  be  good  where  ante,  87,  88,  Obs.  as  to  assigning  or  suggest- 
some  special  matter  of  performance  must  be  ing  breaches,  &c.  under  the  statute. 
averred.    .4n«c,  Obs.  852,  3.53.     See  form  of         (o)  See  ™te,  286-288,  and  note  (o). 
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Obs.    referred  to  in  any  delivery-order  or  dock  warrant,  &c.  (23  Vict.  c.  15,  s.  9; 

23  &  24  Vict.  c.  Ill,  ss.  13,  14,  and  schedule),  or  in  any  contract  note  (23  & 

24  Vict.  c.  Ill,  s.  7,  and  schedule),  is  lawful,  unless  such  document  is  stamped. 

1.  Plea  that  the  Plaintiff  was  not  a  duly  Licensed  Broker. 
Cope  V.  Rowland,  2  M.  &  W.  149  ;  Milford  v.  Hughes,  16  M.  &  W.  174. 

[2.  Pleas  in  Action  hy  Broker  against  Client  for  carrying  out  a  Sale 

of  Shares,  that  the  Company  was  being  wound  up. 

Biederman  v.  ^one,  L.  C.  2  C.  P.  504.J 


CARRIERS. 

Obs.  —  See,  generally,  ante,  94,  and  post,  Torts,  tit.  "  Carriers;  "  Chit.  &  Temple 
on  Carriers.  As  to  the  effect  of  non  assumpsit,  ante,  275.  The  declaration 
against  a  carrier  may  be  framed  either  in  contract  or  tort,  in  the  former  case 
charging  a  breach  of  contract,  in  the  latter  a  breach  of  duty.  See  Morgan  v. 
Ravey,  6  H.  &  N.  265;  Courtney  v.  Earle,  10  C.  B.  73;  Boorman  v.  Brown, 
3  Q.  B.  5 1 1 ;  1 1  CI.  &  F.  1 ;  Tattan  v.  Great  Western  Ry.  Co.  [2  El.«&  Bl.  844 ; 
Southern  Express  Co.  v.  McVeigh,  20  Grattan,  264 ;  1  Chitty  PI.  150,  151.] 
But  the  court  will  look  at  the  real  substance  of  the  case,  before  they  decide 
whether  the  declaration  is  in  contract  or  tort;  Legge  v.  Tucker,  1  H.  &  N. 
500;  and  decide  accordingly,  and  will  not  be  bound  by  mere  form. 

If  the  declaration  is  framed  in  contract,  non  ansumpsit  denies  the  contract,  but 
not  tlie  breach  of  it.     R.  6,  T.  T.  1853. 

Thus  it  would  deny  that  the  defendant  received  the  goods  in  the  character  of  a 
carman,  and  for  the  purpose  of  being  cari-ied,  &c.;  Webb  v.  Page,  5  M.  &  G. 
199;  also  the  property  of  the  plaintiff  in  the  goods,  and  whether  he,  as  con- 
signor or  cons^nee,  be  the  person  to  sue.  Gilbert  v.  Dale,  5  Ad.  &  E.  545. 
It  would  also  deny  any  qualification  of  the  common  law  contract,  such  as 
that  the  plaintiff  agreed  to  watch  the  goods.  Binet  v.  Dale,  2  M.  &  W.  775. 
The  carriers'  act  must  be  specially  pleaded.  Syms  v.  Chaplin,  5  Ad.  &  E. 
634. 

If  the  declaration  be  in  tort,  not  guilty  denies  the  loss  or  damage,  but  not  the 
receipt  of  the  goods  by  the  defendant  as  a  carrier  for  hire,  or  for  the  pur- 
pose for  which  they  were  received.  R.  16,  T.  T.  1853;  and  see  post,  Torts,  tit. 
"  Carriers."  If  it  is  doubtful  whether  the  declaration  is  in  contract  or  tort, 
either  form  of  plea  may  be  used.  C.  L.  P.  Act,  1852,  s.  74.  The  breach 
must  be  denied  specifically. 

1.   Greneral  Issue.     Non  Assumpsit. 
That  he  did  not  promise  as  alleged,  {p) 

2.  Never  Indebted,  to  the  Indebitatus  Counts,  (jf) 

Ante,  284. 

[2a.  Plea  to  an  Action  for  Freight  that  Defendant  had  indorsed  the 

Bill  of  Lading  to  a  Third  Person. 

Lewis  V.  McKee,  36  L.  J.  Ex.  7  L.  R.  2  Ex.  37.] 

3.  Traverse  of  Delivery  and  Receipt  of  the  G-oods. 

That  the  plaintiff  did  not  deliver  to  the  defendant,  nor  did  the  defendant 
receive  from  the  plaintiff  the  said  goods,  as  alleged. 

(p)  AtUe,  276,  284.  (?)  Ante,  274-282. 
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4.  Plea  that  the  Defendant  did  safely  carry  and  deliver  the  Groods.  (r) 

That  he  carried  the  said  goods  to ,  and  safely  and  securely  delivered 

the  same  to  [or  for]  the  plaintiff  within  a  reasonable  time,  (s) 

,5.  Plea  by  a  Carrier  by  Land,  that  he  is  protected  by  the  Carriers' 
Act,  1  W.  4,  c.  68,  the  G-oods  being  above  the  Value  of  £10,  and  the 
Value  not  declared  or  insured,  (f) 

That  the  said  goods  were  articles  and  property  of  the  description  mentioned 
in  the  1st  section  of  an  act  of  parliament  passed  in  the  first  year  of  the 
reign  of  K.  W.  4,  for  the  more  effectual  protection  of  common  carriers  for 
hire,  and  were  contained  in  one  parcel  or  package  which  was  delivered  by  the 
plaintiff  to  the  defendant,  and  received  by  him  as  a  common  carrier  by  land 
for  hire,  at  a  certain  office  or  receiving  house  of  the  defendant  for  the  receipt 
of  goods  to  be  carried  by  him  as  a  common  carrier  for  hire ;  and  the  value  of 
the  said  goods  so  contained  in  the  said  parcel  or  package  then  exceeded  the 
sum  of  £10  ;  and  at  the  time  of  the  delivery  and  receipt  of  the  said  goods  as 
aforesaid,  there  was  affixed,  according  to  the  form  of  the  said  statute,  in  legible 
characters  in  a  public  and  conspicuous  part  of  the  said  office,  a  notice,  whereby 
the  defendant  notified  that  a  certain  increased  rate  of  charge  therein  mentioned 
was  required  to  be  paid  over  and  above  the  ordinary  rate  of  carriage  as  a  com- 
pensation for  the  greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of 
articles  and  property  of  the  description  mentioned  in  the  first  section  of  the 
said  statute.  And  at  the  time  of  the  delivery  and  receipt  of  the  said  goods  as 
aforesaid,  for  the  purpose  aforesaid,  the  value  and  nature  thereof  were' not  de- 
clared by  the  person  sending  or  delivering  the  same,  and  neither  the  said  iu- 

(r)  As  to  what  is  a  performance  of  the  Pianciani  v.  London  &  South  Western  Ry. 

carriers'  contract  or  duty,  and  a  sufficient  de-  Co.  18  C.  B.  226.     The  liability  of  owners  of 

livery  by  him,  see  Chit.  &  Temple  on  Car-  ships  is  regulated  and  restricted  by  the  mcr- 

riers,  86.     If  the  defence  be  that  the  goods  chant  shipping   act,  17  &   18  Vict.   c.  104, 

were  improperly  packed,  or  that  the  goods  ss.   503,   506,   and    the    merchant   shipping 

were  stopped  in  transitu,  or  that  the  goods  amendment  act,   1862,  25  &  26  Vict.  c.  63, 

were  not  insured   under  the   carriers'  acts,  s.  54.     See,  also,  Williams  v,  Africjiu  Steam 

these  defences  must  be  specially  pleaded.  Ship  Co.  1  H.  &  N.  300.     But  the  act  does 

(s)  If  there  are  any  other  breaches  in  the  not  protect  carriers  in  all  cases  where  the 

declaration,  they  should,  if  desired,  be  trav-  owner  of  the   article  sustains  damage  from 

ersed  in  the  same  way  as  above.  the  neglect  of  tlie  carrier.     Thus,  it  does  not 

(i)  See  forms,  Behrens  v.  Great  Northern  protect  a  carrier   for   a  temporary  loss,  or 

Ky.  Co.  [6  H.  &  N.  366 ;]  Hinton  u.  Dibbin,  delay   in   delivering.     Heara   v.  London   & 

2  Q.  B.  646 ;  Syms  v.  Chaplin,  6  Ad.  &  E.  South  Western  Ry.  Co.  10  Ex.  793  ;  Pian- 

634.     See  ante,  94,  where  the  clauses  of  the  ciani  v.  London  &  South  Western  Ry.  Cu. 

carriers'  act  are  set  out.    As  to  what  arti-  18  C.  B.  226 ;  and  see  Chit.  &  Temple,  6G. 

cles  are  within  the  act,  see  Chit.  &  Temple  A  carrier  is  protected  .by  the  act  even  wheu 

on   Carriers,   48,   and  Bernstein  v.  Baxen-  the  loss  arises  by  reason  of  the  gross  negli- 

dale,  6  C.  B.  N.  S.  251,  where  the  subject  is  gence  of  himself  or  his  servants.     Hinton  t. 

fully  discussed,  and  Brent  v.  Midland  Ry.  Dibbin,  2  Q.  B.  646.     See  Chit.  &  Temple, 

Co.  33  L.  J.  Ex.  187.     If  the  goods  are  de-  51,  82.     By  section  8,  the  carrier  (ante,  95) 

clared,  it  is  the  carrier's  duty  to  demand  the  is  liable  for  loss  arising  from   the  felonious 

extra  charge ;  and  if  he  neglects  to  do  fo,  acts    of   servants    in    his    employ.      Great 

he  is  liable  for  loss  or  injury,  although  the  Western  Ry.   Co.  v.  Rimell,  18  C.  B.  575  ; 

extra  charge  is  not   tendered.     Behrens  v.  Metcalfe    v.    London,    Brigliton    &    South 

Great  Northern  Ry.Co.  6  H.  &  N.  366.    The  Coast  Ry.  Co.  4  C.  B.  N.  S.  307  ;  where  see 

statute  relates  only  to  carriers  by  land ;  but  a  form  of  replication,   that  the  loss  arose 

when  a  carrier  is  so  partly  by  land  and  partly  from  the  felonious  acts  of  the  defendant's 

by  sea,  the  statute  protects  him,  if  the  loss  servants, 
or  injury  occur   during   the   land  carriage. 
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creased  charge  nor  any  engagement  to  pay  the  same  was  accepted  by  the  per- 
son receiving  the  same. 

6.  Replications  thereto. 

The  replication  may  he],  "  that  the  goods  were  not  [jeweh'y]  as  alleged 
within  the  meaning  of  the  act "  [that  is,  if  the  declaration  do  not  so  describe 
them]  ;  or,  2,  "  That  at  the  time  the  said  goods  were  delivered  at  the  said 
office,  there  was  not  affixed  in  legible  characters,  in  a  public  and  conspicuous 
part  thereof,  the  notice  in  the  plea  mentioned,  as  therein  alleged  ;  "  or,  3,  "  That 
the  value  and  nature  of  the  said  goods  were,  at  the  time  of  the  delivery  there- 
of at  the  said  office,  declared  by  the  plaintiff,  who  delivered  the  same,  and  that 
the  increased  charge  was  then  paid ; "  or,  4,  "  That  an  engagement  to  pay  the 
increased  charge  was  then  accepted  by  the  person  receiving  the  same."  (m) 
Or  the  plaintiff  mat/  reply,  under  the  8th  section  of  the  carriers'  act;  see  ante, 
95,  Obs. ;  5,  "  That  the  loss  [or  loss  and  injury]  of  the  said  goods  was  occa- 
sioned by  the  felonious  act  of  the  defendant's  servants,  and  not  otherwise."  (x) 

7.   That  the  Goods  toere  carried  under  a  Special  Contract.  («/) 
That  the  said  goods  were  delivered  to  and  received  by  the  defendants  to  be 


(u)  Forms,  Boyce  v.  Chapman,  2  Bing.  N. 
C.  222 ;  Metcalfe  v.  London,  Brighton  & 
South  Coast  Ey.  Co.  4  C.  B.  N.  S.  307; 
Machin  v.  London  &  South  Western  Ey. 
Co.  2  Ex.  417. 

(x)  The  carriers'  act  (1  W.  4,  c.  68,  s.  8) 
provides  that  nothing  contained  in  it  is  to 
protect  the  carrier  from  the  felonious  acts  of 
his  servants;  therefore  the  above  replica- 
tion, without  alleging  negligence  on  his 
part,  is  sufficient  where  the  carrier  relies  on 
the  statute  as  a  defence.  "The  rule  is,  un- 
der the  statute,  felony  by  a  servant  is  a  suffi- 
cient answer  to  the  defence  set  up  by  the 
carrier,  and  negligence  has  no  effect  one  way 
or  the  other.  Where  the  defence  is  inde- 
pendent of  the  statute"  (t.  e.  under  a  special 
contract),  "negligence  alone  is  a  suflBcient 
answer."  Per  Jervis  C.  J.  Great  Western 
Ey.  Co.  u.  Rimell,  18  C.  B.  57;  Metcalfe  v. 
London  &  Brighton  Ry.  Co.  4  C.  B.  N.  S. 
307. 

(w)  By  the  railway  and  canal  traffic  act, 
17  &  la'Vict,  c.  32,  s".  7  (which  see  at  lengtli, 
ante,  Obs.  96),  no  general  notice  given  by 
a  railway  company  shall  be  valid  in  law  for 
the  purpose  of  limiting  its  common  law  lia- 
bility as  carriers;  but  such  common  law 
liabUity  may  be  limited  by  just  and  reasona- 
ble conditions  embodied  in  a  special  written 
contract  signed  by  the  owner  of  the  goods, 
or  some  one  on  his  behalf.  See  Peek  v.  The 
North  Staffordshire  Ey.  Co.  [El.,  Bl.  &  El. 
9.58 ;  10  H.  L.  Cas.  473 ;]  Simons  v.  Great 
Northern  Ey.  Co.  18  C.  B.  805 ;  M'Manus 
V.  The  Leeds  &  Yorkshire  Ry.  Co.  [4  H.  & 
N.  327;  ante,  96  ;  1  Chitty  Contr.  (Uth  Am. 
ed.)  691  et  seq.  and  notes.]  It  is  necessary, 
therefore,  to  consider  in  each  case  whether  the 
conditions  embodied  in  the  special  contract 
are  just  and  reasonable.     That  is  a  question 


for  the  judge  at  nisi  prius  in  the  first  instance, 
but  his  decision  may  be  reviewed  by  the  court. 
See  Lewis  v.  Great  Western  Ey.  Co.  5  H.  & 
N.  867  ;  Beal  v.  South  Devon  Ey.  Co.  5  H.  & 
N.  875 ;  affirmed  in  exchequer  chamber, 
21st  June,  1864.  In  Simons  v.  The  Great 
Western  Ey.  Co.  18  C.  B.  105,  a  condition 
that  the  company  should  not  be  responsible 
for  loss  or  damage  from  any  cause  whatso- 
ever to  goods  conveyed  at  a  special  mileage 
rate,  was  held  reasonable.  "But  then,  as  it 
seems,  to  bring  a  case  within  this  principle, 
it  must  appear  that  the  customer  really  had 
an  alternative ;  that  he  had  power,  if  he 
pleased,  to  have  sent  his  goods  at  the  ordi- 
nary rates  and  on  the  ordinary  terms  as  to 
liability,  and  having  that  option,  elected  to 
send  them  otherwise."  Per  Blackburn,  in 
Peek  V.  North  Staffordshire  Ey.  Co.  [El.,  Bl. 
&  El.  958 ;  10  H.  L.  Cas.  473.]  A  condi- 
tion that  the  company  would  not  under  any 
circumstances  be  liable  for  loss  of  market  or 
other  delay  arising  from  detention,  has  been 
held  reasonable.  White  v.  The  Great  West- 
ern Ey.  Co.  2  C.  B.  N.  S.  7.  "  No  claim  for 
deficiency,  damage,  or  detention  shall  be 
allowed  unless  made  within  three  days  after 
delivery  of  the  goods,  nor  for  loss  unless 
made  within  seven  days  after  the  time  when 
they  should  have  been  delivered ; "  and 
"the  company  will  not  be  answerable  for 
the  loss  or  detention  of  any  goods  untruly 
or  incorrectly  described  or  declared  in  the 
declaration  or  receiving  note  furnished  by 
the  company,"  have  been  held  jufit  and  rea- 
sonable. Lewis  V.  The  Great  Western  Ry. 
Co.  5  H.  &  N.  867  ;  [1  Chitty  Contr.  (11th 
Am.  ed.)  693.  See  Southern  Express  Co.  v. 
Caperton,  44  Ala.  101 ;  Southern  Express 
Co.  V.  Crook,  44  Ala.  468  ;  Wolf  o.  Western 
Union  Telegraph  Co.  62  Penn.  St.  83.]     So, 
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carried  under  a  special  contract  signed  by  the  plaintiff  [or  "  by  A.  B.  on  be- 
half of  the  plaintiff"],  and  containing  certain  just  and  reasonable  conditions, 
and  among  others  that  [here  set  out  the  necessary  conditions^.  And  [state  facts 
showing  the  conditions  to  he  an  answer^ 

8.  Plea  to  an  Action  for  not  delivering  Goods,  that  the  Defendants 
could  not  ascertain  to  whom  they  were  to  he  delivered. 

That  the  plaintiff  delivered  the  said  goods  to  the  defendants,  directed  and 
to  be  delivered  at  B.  to  a  certain  person  there,  to  the  defendants  unknown, 
without  any  information  to  the  defendants,  at  any  time,  whereby  the  defend- 
ants could  ascertain  who  the  said  person  was,  or  where  in  B.,  or  elsewhere, 
the  said  goods  could  be  delivered  to  him ;  and  the  defendants  by  reason  of 
the  premises  not  having  been  able  to  ascertain  who  the  said  person  was,  or 
where  the  said  goods  could  be  delivered  to  him,  and  the  said  person  having 
made  no  application  for  the  same,  the  defendants,  without  any  default  on  their 
part,  have  been  unable  to  deliver,  and  have  not  delivered,  the  said  goods, 
which  is  the  alleged  non-delivery  thereof  in  the  declaration  mentioned. 


a  condition  that  the  company  shall  not  be 
responsible  under  any  circumstances  for  loss 
of  market,  or  other  loss  or  injury  arising 
from  delay  or  detention  of  trains,  exposure 
to  weather,  stowage,  or  from  any  cause 
whatever  other  than  gross  neglect  or  fraud, 
was  held  reasonable.  Beal  v.  The  South 
Devon  Ry.  Co.  5  H.  &  N.  875  ;  affirmed  in 
exchequer  chamber,  2 1st  June,  1864.  A 
condition  "  that  the  company  will  not  be  lia- 
ble in  any  case  for  loss  or  damage  to  any 
horse  or  other  animal  above  the  value  of  £40, 
or  any  dog  above  the  value  of  £5,  unless  a 
declaration  of  its  value,  signed  by  the  owner 
or  his  agent  at  the  time  of  booking,  shall 
have  been  given  to  them  ;  and  by  such  decla- 
ration the  owner  shall  be  bound,  the  com- 
pany not  being  in  any  event  liable  to  any 
greater  amount  than  the  value  so  declared. 
The  company  will  in  no  case  be  liable  for 
injury  to  any  hoi-se  or  other  animal,  or  dog, 
of  whatever  value,  when  such  injury  arises 
wholly  or  partially  from  fear  or  restiveness. 
If  the  declared  value  of  any  horse  or  other 
animal  exceed  £40,  or  any  dog  £5,  the  price 
of  conveyance  will,  in  addition  to  the  regu- 
lar fare,  be  after  the  rate  of  £2  IDs.  per  cent., 
or  6rf.  per  pound  upon  the  declared  value 
above  £40,  whatever  may  be  the  amount  of 
such  value,  and  for  whatever  distance  the 
horse  or  other  animal  is  to  be  carried,"  is 
reasonable.  Harrison  v.  The  London,  Brigh- 
ton &  South  Coast  Ry.  Co.  [2  B.  &  S.  122, 
152.]  So,  it  was  held  reasonable  for  a  com- 
pany to  make  a  condition  that  the  company 
IS  to  be  held  free  from  all  risk  or  responsi- 
bility, in  respect  of  any  loss  or  damage  to 
cattle  arising  in  the  loading  or  unloading, 
from  suffocation,  or  from  being  trampled  on, 
bruLsed,  or  otherwise  injured  in  transit,  from 
fire,  or  from  any  other  cause  whatsoever. 
See  next  cases.  Pardington  v.  South  Wales 
By.  Co.  1  H.  &  N.  392.     In  Peek  v.  The 


North  Staffordshire  Ry.  Co.  (uln  sup.),  a 
condition,  "That  this  company  shall  not  be 
responsible  for  the  loss  of,  or  injury  to,  any 
marbles,  musical  instruments,  toys,  or  other 
articles  which,  from  their  brittleness,  fra- 
gility, delicacy,  or  liability  to  ignition,  are 
more  than  ordinarily  hazardous,  unless  de- 
clared and  insured  according  to  their  value," 
was  held  not  to  be  just  and  reasonable,  as 
the  effect  of  such  a  condition  would  be  to 
exempt  the  company  from  responsibility  for 
injury  however  caused,  whether  by  their  own 
negligence  or  even  by  fraud  or  dishonesty 
on  the  [lart  of  their  servants.  So,  "  This 
ticket  is  issued,  subject  to  the  owner's  under- 
taking all  risks  of  conveyance,  loading  and 
unloading,  whatsoever,  as  the  company  will 
not  be  responsible  for  any  injury  or  damage 
(howsoever  caused)  occurring  to  live  stock 
of  any  description  travelling  upon  the  Lan- 
cashire &  Yorkshire  Railway,  or  in  their 
vehicles,"  -was  held  void.  M'Manus  v.  Lan- 
cashire &  Yorkshire  Ry.  Co.  [4  H.  &  N. 
327  ;J  Gregory  v.  The  West  Midland  Ry.  Co. 
[2  H.  &  C.  944 ;]  and  see  MeCance  v.  The 
London  &  North  Western  Ry.  Co.  [7  H.  & 
N.  477  ;  3  H.  &  C.  343.]  So,  also,  a  condi- 
tion that  the  company  should  not  be  liable 
for  the  loss,  detention,  or  damage  of  any 
package  insufficiently  packed,  is  unreasona- 
ble. Simons  v.  The  Great  Western  Ry.  Co. 
18  C.  B.  805;  Garton  v.  The  Bristol  & 
Exeter  Ry.  Co.  [1  B.  &  S.  112.]  A  declara- 
tion that  the  value  of  horses  did  not  exceed 
£10  each,  is  binding  on  the  owner,  and  he 
cannot  recover  more.  McCance  v.  London 
&  North  Western  Ry.  Co.  libi  sup.,  affirmed 
in  exchequer  chamber,  20th  June,  1864. 
Passengers'  luggage  ia  not  within  the  act. 
Stewart  v.  The  London  &  North  Western 
Ry.  Co.  [3  H.  &  C.  135 ;]  and  see  note  (z), 
359. 
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9.  Plea  to  a  like  Action,  that  the  Goods  were  seized  hy  the  Sheriff 
under  a  M.  Fa.  on  a  Judgment  against  a  Person  who  had  fraudu- 
lently assigned  them  to  the  Plaintiff. 

That  before  the  said  delivery  to  the  defendants  the  said  goods  were  the 
goods  of  one  S.  S.,  and  that  while  the  said  goods  were  his  goods,  and  before 
and  at  the  time  of  the  bargain  and  conveyance  hereafter  mentioned,  the  said 
S.  S.  was  justly  and  lawfully  indebted  to  one  J.  P.  in  the  sum  of  £204  15s. 
lOrf.,  which  sum  the  said  J.  P.  in  the  court  of  common  pleas,  by  the  judg- 
ment of  the  said  court,  before  the  committing  of  the  breach  of  promise  in  the 
declaration  mentioned,  did  in  an  action  by  him  brought  against  the  said  S.  S. 
recover  against  the  said  S.  S.,  together  with  his  costs  of  suit,  amounting  with 
the  said  debt  to  £228  18s. ;  and  the  defendants  say  that  before  the  said  deliv- 
ery to  the  defendants,  the  said  S.  S.  fraudulently,  and  by  collusion  with  the 
plaintiff  who  knew  the  premises,  bargained  and  conveyed  the  said  goods  to  the 
plaintiff  to  and  for  the  intent  and  purpose  to  delay,  hinder,  and  defraud  the 
said  J.  P.  of  his  said  just  and  lawful  debt,  whereby  the  said  action  and  debt 
of  the  said  J.  P.  were  disturbed,  hindered,  and  defrauded.  And  the  defend- 
ants further  say  that  after  the  said  bargain  and  conveyance,  and  after  the  said 
delivery  to  the  defendants,  and  before  the  breach  in  the  declaration  complained 
of,  one  G.  M.,  —  then  being  sheriff  of  the  county  of  Lancaster,  under  and  by 
virtue  of  a  certain  writ  offi.  fa.  to  him  directed  and  delivered  at  the  suit  of  the 
said  J.  P.  against  the  said  S.  S.,  issued  out  of  the  said  court  upon  and  for  hav- 
ing execution  of  the  said  judgment,  commanding  the  said  sheriff  to  levy  of  the 
goods  and  chattels  of  the  said  S.  S.  in  his  bailiwick  the  said  sum  of  £228  18s. 
so  recovered  as  aforesaid,  —  seized  the  said  goods  and  chattels  then  being  in 
the  possession  of  the  defendants  as  such  common  carriers,  and  on  the  terms 
aforesaid,  the  same  goods  being  liable  to  be  so  seized  under  the  said  execution, 
and  kept  and  detained  the  same,  whereby  the  defendants,  without  any  default 
on  their  part,  were  prevented  from  carrying  and  delivering  the  said  goods 
within  such  reasonable  time  as  aforesaid,  and  were  and  are  prevented  from 
delivering  the  same  to  the  plaintiff. 

10.  Plea  to  an  Action  for  the  Loss  of  G-oods  left  in  the  Cloak-room  of 
a  Railway  Company,  that  the  Defendants  accepted  them  upon  the 
Condition  that  they  would  not  he  responsible  if  their  Value  exceeded 
^10  ;  and  that  they  did  exceed  £10. 

Van  Toll  v.  The  South  Eastern  Railway  Company,  (z)  12  C.  B.  N.  S.  75. 

11.  Plea  to  an  Action  hy  the  Consignee  of  Goods  for  not  delivering 
them,  that  the  Consignor  gave  Notice  to  the  Carrier  and  stopped  the 
Goods  in  Transitu. 

Jones  V.  Jones,  8  M.  &  W.  431.  (a) 

(s)  The  deposit  of  goods  in  the  cloak-  (a)  See,  also,  Sheridan  «.  The  New  Quay 

room  of  a  railway  station  is  not  within  the  Co.  4  C.  B.  N.  S.  618.    See  Chit.  &  Temple 

railway  and  canal  traffic  act,  17  &  IS  "Vict,  on  Carriers,  97-184. 
c.  31,  s.  7. 
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12.  Plea  that  the  Groods  were  seized  hy  Plaintiff  ^s  Landlord  as  hav- 
ing been  fraudulently  removed  to  avoid  a  Distress,  and  so  Defend- 
ants prevented  from  delivering  them. 

Anderson  v.  The  Midland  Railway  Company,  30  L.  J.  Q.  B.  91. 

13.  Plea  that  the  Goods  were  received  subject  to  a  Condition  that  the 
Defendants  were  not  to  be  liable  for  Loss  or  Damage  from  the  Act 
of  God.  (U) 

Briddon  v.  Great  Northern  Railway  Company,  28  L.  J.  Ex.  51. 

14.  Plea  that  the  Goods  were  carried  and  tendered  to  the  Plaintiff, 

who  refused  to  pay  for  the  Carriage. 
Crouch  V.  Great  "Western  Railway  Company,  26  L.  J.  Ex.  418.  (c) 

15.  Replication  to  the  above,  that  within  a  Reasonable  Time  Plaintiff 
was  ready  and  willing  to  receive  the  Goods,  and  offered  to  pay 
for  the  Same. 

Crouch  V.  Great  Western  Railway  Company,  26  L.  J.  Ex.  345 ;  [2  H.  &  N. 

491.] 

16.  Plea  of  Payment  into  Court,  to  count  for  Non-delivery  or  Loss  of 

Goods.  (cT) 
See  post,  "  Payment  into  Court." 

17.  Plea  to  a  Declaration  for  negligently  stowing  Goods  shipped  on 
Board  Plaintiff ''s  Ship,  that  the  Goods  were  of  a  Destructive  Char- 
acter, (e) 

Hutchinson  v.  Guion,  5  C.  B.  N.  S.  149  ;  28  L.  J.  C.  P.  63. 

18.  Plea  by  a  Carrier  by  Sea,  that  the  Nature  and  Value  of  the  Goods 

were  not  declared.  (/) 

Williams  v.  The  African  Steam  Ship  Company,  1  H.  &  N.  300 ;  26  L.  J.  Ex. 

69. 

(6)  See  Blyth  y.  The  Birmingham  Water-  By  "The  Railways   Clauses   Consolidation 

works  Co.  [11  Ex.  781  ;]  Chit.  &  Temple  on  Act,  1845,"  8  Vict.  c.  20,  s.  105,  any  person 

Carriers,  in  voc. ;  Barkwortli  v.  Young,  26  L.  sending  dangerous  articles  by  railway  is  sub- 

J.  Ch.  153-159.  jeqt  to  a  penalty.     See  Hearne  v.  Garton,  2 

(c)  2  H.  &  N.  491.  El.  &  El.  66 ;  28  L.  J.  M.  C.  216.    As  to  dan- 

(d)  Carriers  may  pay  money  into  court  gerous  goods  on  board  ship,  see  "Tlie  Mer- 
in  all  actions.  1  W.  4,  c.  68,  s.  10;  C.  L.  P.  chant  Shipping  Act,"  17  &  18  Vict.  c.  104, 
Act,  1852,  s.  70.  As  to  the  effect  of  paying  s.  329  ;  Williams  y.  East  India  Co.  3  East, 
money  into  court,  see  Chit.  &  Temple  on  92-201.  As  to  dangerous  goods  on  board 
Carriers,  138;  McCance  v.  The  London  &  a  passenger  ship,  see  18  &  19  Vict.  c.  119, 
North  Western  Ry.  Co.  [7  H.  &  N.  477.]  s.  29. 

(c)  It  is  the  duty  of  tbe  person  who  sends  (/)   See  "Merchant   Shipping  Act,"  17 

the  goods  to  give  notice  that  the  goods  are  &  18  Vict.  c.   104,  ss.  .503,  504;   25  &  26 

of  a  dangerous  nature.    Earrant  v.  Barnes,  Vict.  c.  63,  s.  54.     As  to  where  and  how 

11  C.  B.  N.  S.  553 ;  Brass  v.  Maitland,  6  El.  s.  503  of  the  former  act  applies  in  the  case 

&  Bl.  498  ;  Alston  v.  Herring,  11  Ex.  822;  of  a  foreign  vessel   in  British  jurisdiction, 

[Barney  v.  Burstenbinder,  7  Lansing,  210,]  see  The  General  Iron  Screw  Collier  Co.  v. 
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[18a.  Pleas  to  an  Action  hy  an  Indorsee  of  a  Bill  of  Lading  for  Wrong 
Delay,  that  Delay  took  Place  after  Plaintiff  had  indorsed  the  Bill 
of  Lading  to  another  Person,  and  Replication  Reindorsement  to 
Plaintiff. 

Short  V.  Simpson,  35  L.  J.  C.  P.  147;  L.  R.  1  C.  P.  248. 

186.  Plea  hy  a  Railway  Company,  setting  up  a  By-law. 
Jennings  v.  Great  Northern  Railway  Company,  35  L.  J.  Q.  B.  15  ;  L.  R.  1 
Q.  B.  7.] 

• 

CHAMPERTY.     Seeposi,  "Maintenance." 


CHARTER-PARTIES. 

Obs.  —  See  ante,  110,  and  authorities  cited  there.  In  general,  pleas  to  declarations 
on  charter-parties  are  mere  traverses  of  allegations  in  the  declaration  or 
matter  constituting  a  condition  precedent  to  the  defendant's  liability,  or  of 
denials  of  the  breaches.  See  several  instances,  Jackson  v.  Galloway,  1  C.  B. 
280.  As  to  what  are  conditions  precedent  in  a  charter-party,  Seeger  i>. 
Duthie,  29  L.  J.  C.  P.  253  ;  Behn  w.  Burness,  3  B.  &  S.  751  ;  Pust  v.  Dowie, 
[5  B.  &  S.  20.] 

1.  Non  Assumpsit,  (jg') 

Ante,  284. 

2.  Non  est  Factum.-  (K) 

Ante,  285. 

3.  Plea  that  before  the  Defendant  could  load  any  Cargo,  the  Ship  was 

rendered  unfit  to  receive  it  by  the  Negligence  of  the  Master  and 

Crew. 

Taylor  v.  Clay,  9  Q.  B.  713. 

4.  Plea  that  the  Ship  was  described  and  warranted  in  the  Charter- 
party  as  being  '■'■A  1,"  and  ceased  to  be  so  before  loaded,  wherefore 
the  Defendants  refused  to  load.  (J) 

Hurst  V.  Usborne,  18  C.  B.  144. 

Schurmann,29L.  J.  Ch.  87;  Copew.  Doherfy,  (A)  If  the  charter-party  is  under  sea), 
27  L.  J.  Ch.  600.  See  fonns  setting  up  a  which  is  not  now  very  often  the  case,  the 
special  contract  for  carrying  by  sea,  Phil-  above  is  the  form  of  the  general  issue. 
lips  V.  Clark,  2  C.  B.  N.  S.  156  ;  Phillips  «.  (i)  The  description  of  a  vessel  in  a  charter- 
Edwards,  3  H.  &  N.  813;  Wilton  i'.  The  party  as  "Al,"  warrants  only  that  she  was 
Royal  Atlantic  Mail  Steam  Navigation  Co.  "  A  1  "  at  the  time  of  making  the  charter- 
10  C.  B.  N.  S.  453.  And  see,  as  to  a  col-  party,  and  not  that  she  should  continue  to 
lisioii  arising  from  negligence  not  being  with-  be  so.  See  ante,  110,  note  (y).  [Pleas  to 
in  the  ordinary  exceptions  in  a  bill  of  lading,  actions  for  not  loading  ;  that  the  ship  did 
Lloyd  V  The  General  Iron  Screw  Collier  not  sail  for  the  port  of  loading  on  the  ap- 
Co  33  L.  J-  Ex.  269  ;  [3  H.  &  C.  284.]  pointed  day  as  required  by  the  charter-party  ; 
(ffl  This  plea  is  applicable  when  the  char-  Glaholm  v.  Hays,  2  M.  &  G.  257  ;  Crookewit 
ter-party  is  not  under  seal.  v.  Fletcher,  1  H.  &  N.  893  ;  that  the  ship 
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5.  Plea  that  the  Defendant  was  prevented  performing  the  Voyage  hy 
some  of  the  Excepted  Causes  contained  in  the  Charter-party,  (k) 

That  the  defendant  was  prevented  by  the  excepted  causes  contained  in  the 
said  charter-party,  that  is  to  say,  by  damages  and  accidents  of  the  seas,  from 
performing  and  completing  the  said  voyage. 

6.  Plea  that  the  Defendant  (the  Charterer^  was  prevented  from  load- 
ing hy  the  Restraint  and  Prohibition  of  the  Ruler  of  the  Country 
where  the  loading  was  to  take  Place.  (T) 

Bruce  v.  Nicolopulo,  24  L.  J.  Ex.  321 ;  [11  Ex.  129.] 

7.  Plea  that  in  Consequence  of  a  Declaration  of  War,  Defendant  could 

not  perform  his  Contract  under  the  Charter-party,  (m) 
Reid  V.  Hoskins,  24  L.  J.  Q.  B.  315;  4  El.  &  Bl.  981 ;  25  L.  J.  Q.  B.  55. 


CHECK. 

Obs.  —  See  ante,  114;  Chit,  on  Bills,  10th  ed.  c.  11.  Although  the  rule  T.  T. 
18.53,  r.  7,  only  mentions  bills  of  exchange  and  promissory  notes,  it  seems  that 
"  non  assumpsit  "  and  "  never  indebted  "  cannot  be  pleaded  to  a  count  on  a 
check.  The  pleas  (ante,  "  Bills  of  Exchange  ")  are  many  of  them  applicable  to 
checks,  and  may  be  easily  adapted.  The  stamp  upon  all  checks,  whether 
payable  to  bearer  or  order  on  demand,  is  \d.\  16  &  17  Vict.  c.  59;  21  Vict.  c. 
20;  which  must  be  cancelled  and  made  incapable  of  being  used  again,  under 
a  penalty,  lb. ;  23  Vict.  c.  15,  s.  12.  A  draft  payable  to  order  is  not  ren- 
dered void  by  being  post-dated.  Whistler  w.  Forster,  32  L.  J.  C.  P.  161. 
[A  post-dated  check  is  a  bill  of  exchange.  Forster  w.  Mackreth,  36  L.  J.  Ex. 
94;  L.  R.  2  Ex.  163.]  If  a  check  be  kept  by  the  holder  beyond  the  day 
after  he  received  it,  he  takes  the  risk  of  the  banker  failing,  &c.;  Alexanfler 
V.  Burchfield,  7  M.  &  G.  1061;  [ante,  115,  note  (r);]  but,  unless  the  value 
be  lost  by  the  default,  &c.  the  banker's  delay  in  presenting  the  cheek,  will 
not,  as  in  the  case  of  a  bill,  ante,  76,  note  (c),  disentitle  the  holder  to  sue 
the  maker.  Laws  v.  Rand,  3  C.  B.  N.  S.  442;  Robinson  v.  Hawksford,  9  Q. 
B.  52;  Serle  v.  Norton,  M.  &  Rob.  401,  and  see  Robson  v.   Oliver,  10   Q.   B. 

was  not  ready  to  load  at  the  appointed  time  24  L.  J.  Q.  B.   193  ;  for  the  law,  see  Mac- 

as  required  by  the  charter-party,  Oliver  v.  lachlan's  Law  of  Merchant   Shipping,  and 

Fielden,  4  Ex.  135;  Seeger  «.  Dnthie,  8  C.  Maude  &  Pollock  on  Shipping,  in  voc. 

B.  N.  S.  45  ;  that  there  was  delay  in  the  (/)  See  Crow  v.  Tulk,  8  Q.  B.  467  ;  15 
arrival  of  the  ship  at  the  port  of  loading,  L.  J.  Q.  B.  183.  Another  form,  Barrick  v. 
whereby  the  object  of  the  voyage  was  frus-  Buba,  2  C.  B.  N.  S.  563  ;  26  L.  J.  C.  P.  280. 
trated;  Clipshara  v.  Vertue,  5  Q.  B.  265;  (m)  See,  also,  for  forms  and  law,  Avery 
Tarrahochia  v.  Hickie,  1  H.  &  N.  183;  «.  Bowden,  5  El.  &  Bl.  714;  26  L.  J.  Q.  B. 
breach  of  warranties  in  the  charter-party  3 ;  Esposito  v.  Bowden,  4  El.  &  Bl.  963 ;  7 
as  to  the  then  place  of  the  ship  ;  OUive  v.  lb.  763.  [Plea  that  the  liability  of  the  char- 
Booker,  1  Ex.  416  ;  that  the  ship  was  not  terer  was  to  cease  on  loading  a  cargo  worth 
classed  as  "  A  1  "  at  Lloyd's  as  warranted  the  freight,  on  which  the  captain  was  to  have 
by  the  charter-party  ;  Hurst  v.  XJsborne,  18  a  lien.    Bannister  v,  Breslauer,  L.  R.  2  C.  P. 

C.  B.  144 ;  Eouth  v.  Macmillan,  2  H.  &  C.  497 ;  Oglesby  v.  Yglesias,  El.,  Bl.  &  El.  933 ; 
750 ;  that  the  ship  was  not  of  the  size  stlpu-  Milvain  v.  Perez,  3  El.  &  Bl.  496.  Plea  to 
lated  for  in  the  charter-party ;  Windle  a.  action  for  freight  to  be  advanced  on  sailing 
Barker,  25  L.  J.  Q.  B.  349 ;  Pust  v.  Dowie,  of  ship,  that  the  ship  did  not  sail  pursuant 
5  B.  &  S.  20 ;  that  the  ship  was  not  tight,  to  the  charter-party.  Thompson  v.  Gillesjjv, 
staunch,  and  strong,  as  agreed  in  the  charter-  5  El.  &  Bl.  209.  Pica  to  count  for  freight, 
party,  whereby  the  object  of  the  voyage  was  that  the  plaintiff,  the  ship-owner,  was  not 
frustrated.  Tarrahochia  v.  Hickie,  1  H.  &  ready  and  willing  to  deliver  the  cargo. 
N.  183.     See  Taylor  D.  Clay,  9  Q.  B.  713.]  Paynter  w.  James,  L.  R.  2  C.  P.  348.] 

(k)   Schilizzi  v.  Derry,  4  EI.  &  Bl.  872 ; 
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Obs.  704;  lante,  115,  and  note  (r);  Howes  v.  Austin,  36  HI.  396;  Pack  v.  Thomas, 
13  Sm.  &  M.  11;  Willetts  v.  Paine,  43  TU.  432;  3  Kent,  88;  Mohawk  Bank 
V.  Broderick,  10  Wend.  304;  S.  C.  13  Wend.  133;  Keene  v.  Beard,  8  C.  B. 
N.  S.  372,  381  ;  Smith  o.  Miller,  43  N.  Y.  171.  A  person  not  a  party  to  a 
check,  received  on  account  of  his  debt,  is  discharged  by  a  failure  to  present 
it  within  a  reasonable  time,  if  his  position  is  thereby  altered  for  the  worse. 
Hopkins  v.  Ware,  L.  R.  4  Ex.  268;  Smith  v.  Mercer,  L.  R.'  3  Ex.  51.]  So, 
a  country  banker,  who  receives  a  check  from  a  customer  for  presentment 
upon  another  country  banker  not  resident  in  the  same  town,  is  not  bound  to 
transmit  it  for  presentment  by  the  post  of  the  day  on  which  he  receives  it, 
but  has  until  post-time  on  the  next  day  to  do  so.  Hare  v.  Henty,  10  C.  H. 
N.  S.  65.  And  see,  as  to  presentment  by  post  and  notice  of  dishonor,  Bai- 
ley V.  Bodenhim,  16  C.  B.  N.  S.  288. 
The  19  &  20  Vict.  c.  25,  enacts  that  "  In  every  case  where  a  draft  on  any 
banker  made  payable  to  bearer  or  to  order  on  demand,  bears  across  its  face 
an  addition  in  writing  or  stamped  letters,  of  the  name  of  any  banker,  or  of  the 
words  '  and  company,'  in  full  or  abbreviated,  either  of  such  additions  shall 
have  the  force  of  a  direction  to  the  bankers  upon  whom  such  draft  is  made, 
that  the  same  is  to  be  paid  only  to  or  through  some  banker,  and  the  same 
shall  be  payable  only  to  or  through  some  banker." 
Under  that  statute  it  was  held  that  the  crossing  was  no  part  of  the  check,  but 
only  an  independent  addition,  and  that  therefore  an  alteration  of  it  was  no 
forgery;  therefore,  where  the  crossing  had  been  erased,  and  the  bankers  had 
paid  it  across  the  counter  without  negligence  on  their  part,  it  was  held  that 
the  payment  was  authorized,  and  that  the  drawee  could  not  recover  from 
them.  Simmonds  v.  Taylor,  4  C.  B.  N.  S.  463. 
It  was  then  enacted  by  21  &  22  Vict.  c.  79,  s.  1,  "  That  the  crossing  was  to  be 
deemed  a  material  part  of  a  cheek,  and  that  a  banker  is  only  to  pay  it  to  the 
banker  whose  name  is  crossed  on  it,  or  if  crossed  without  a  banker's  name, 
then  only  to  a  banker.  And  the  lawful  holder  of  an  uncrossed  check  or 
crossed  '  and  Co.'  may  cross  it  with  the  name  of  a  banker  (s.  2).  Persons 
obliterating,  adding  to,  or  altering  the  crossing,  &c.  with  intent  to  defraud, 
are  declared  guilty  of  felony  (s.  3).  The  banker  is  not  to  be  responsible  for 
paying  a  check  which  does  not  plainly  appear  to  have  been  crossed  or  altered 
(s.  4)."  A  check  is  within  the  bills  of  exchange  act.  18  &  19  Vict.  c.  67, 
anle,  71;  Eyre  c.  Waller,  5  H.  &  N.  460;  29  L.  J.  Ex.  246. 


[CIRCUITY  OF  ACTION. 

Obs. — Whenever  the  rights  of  the  litigant  parties  are  such  that  the  defendant 
would  be  entitled  to  recover  back  from  the  plaintiff  the  same  amount  of  dam- 
ages which  the  plaintiff  seeks  to  recover,  the  defendant  may  plead  -the  facts 
which  constitute  such  right  as  a  defence,  for  the  purpose  of  avoiding  circuity 
of  action.  Turner  v.  Davies,  2  Wms.  Saund.  150;  and  see  lb.  note  (2),  where 
pleas  held  good  in  avoidance  of  circuity  of  action  are  collected;  Charles  v. 
Altin,  15  C.  B.  46;  Cannop  v.  Levy,  11  Q.  B.  769;  Schloss  v.  Heriot,  14  C. 
B.  N.  S.  59.  A  claim  for  unliquidated  damages  cannot  be  so  pleaded, 
where  the  measure  of  damages  is  not  necessarily  identical  in  both  cases. 
Charles  v.  Altin,  supra;  MinshuU  v.  Oakes,  2  H.  &  N.  793;  Alston  v.  Her- 
ring, 11  Ex.  822;  Jackson  v.  Isaacs,  3  H.  &  N.  405;  Dakin  v.  Oxley,  15  C. 
B.  N.  S.  646.  A  covenant  or  agreement  not  to  sue  for  the  same  cause  of 
action  may  be  pleaded  in  bar  to  avoid  circuity  of  action.  It  operates  between 
the  parties  to  the  covenant  or  agreement  as  a  release  of  the  cause  of  action, 
and  may  be  so  pleaded.  2  Wms.  Saund.  47  gg,  15,  note  (2);  Ford  v.  Beech, 
11  Q.  B.  852,  871.  But  a  covenant  not  to  sue  one  of  two  joint  debtors,  does 
not  operate  as  a  release  of  the  other  ;  Dean  v.  Newhall,  8  T.  R.  168;  Hut- 
ton  V.  Eyre,  6  Taunt.  289;  Willis  v.  De  Castro,  4  C.  B.  N.  S.  216;  and  a 
release  in  terms  of  one  of  two  joint  debtoft,  reserving  all  remedies  against 
the  other,  amounts  only  to  a  covenant  not  to  sue  and  not  to  a  release.  Willis 
V.  De  Castro,  supra.  A  covenant  or  agreement  not  to  sue  for  a  limited  time 
cannot  be  pleaded.     Thimbleby  v.  Barron,  3  M.  &  W.  210  ;  2  Wms.  Saund. 
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Obs.  150  a;  unless  accompanied  by  a  proviso  that  it  may  be  pleaded  in  bar  to 
an  action  brought  during  the  time.  Walker  v.  Nevill,  Si  L.  J.  Ex,  73;  Cor- 
ner V.  Sweet,  35  L.  J.  C.  P.  151. 

PZea  to  an  Action  hy  Executors,  that  the  Testator  contracted  to  in- 
demnify the  Defendant  against  the  Causes  of  Action. 
Connop  V.  Levy,  11  Q.  B.  769.] 


COMPOSITION   WITH   CREDITORS. 

Obs.  —  If  a  creditor  under  an  arrangement  with  the  other  creditors  (not  necessarily 
all)  and  the  debtor  accept  or  agree  to  accept  part  of  his  debt  as  a  composi- 
tion or  in  full  for  his  demand,  his  claim  to  the  remainder  is  in  law  extin- 
guished, even  although  there  be  not  any  release  by  deed.  Norman  o. 
Thompson,  4  Ex.  755;  Massey  v.  Johnson,  i  Ex.  241-255;  Good  o.  Cheese- 
man,  2  B.  &  Ad.  328;  Lewis  v.  Jones,  4  B.  &  C.  506;  Harry  v.  Wall,  1  B. 
&  Aid.  103;  Tatlock  v.  Smith,  6  Bing.  339;  [Dauchy  o.  Goodrich,  20  Vt. 
127;  Wells  J.  in  Perkins  v.  Lookwood,  100  Mass.  249;  Eaton  v.  Lincoln,  13 
Mass.  424;  Steinman  v.  Magnus,  11  East,  390,]  A  creditor  who  joins  in  a 
composition  which  purports  that  all  the  debts  of  the  debtor  are  thereby  set- 
tled and  released,  cannot  by  signing  for  part  of  his  claim  privately  keep  back 
and  sue  for  the  remainder  ;  Britten  v.  Hughes,  5  Bing.  460;  and  when  a  cred- 
itor releases  a  debt  by  executing  a  composition  deed,  he  loses  the  right  to  retain 
a  written  instrument  deposited  by  the  debtor  as  a  security  for  the  debt;  and 
if  the  debtor  has  previously  accepted  bills  for  the  original  debt,  and  the 
creditor  has  negotiated  them,  it  is  his  duty  to  take  them  up  at  maturity. 
Cowper  V.  Green,  7  M.  &  W.  633;  Mallalieu  v.  Hodgson,  16  Q.  B.  689;  20 
L.  J.  Q.  B.  339 ;  Hawley  «.  Beverley,  6  M.  &  G.  221.  If  bills  be  given  for 
the  composition,  and  there  be  a  covenant  not  to  sue  the  debtor  until  default 
in  payment  of  them,  the  creditors  are  remitted  to  their  original  rights  on 
such  default.  Leake  v.  Young,  5  El.  &  Bl.  955;  25  L.  J.  Q.  B.  266.  Any 
private  agreement  between  the  debtor  and  one  of  the  creditors  who  professes 
to  join  in  the  general  arrangement  that  the  former,  or  a  third  person  for  him, 
shall  pay  a  further  sum  of  money  or  give  a  better  or  further  security,  is  void 
as  a  fraud  on  the  other  creditors.  Gibson  «.  Bruce,  5  M.  &  G.  399;  [Daug- 
lish  V.  Tennent,  L.  R.  2  Q.  B.  49  ;  2  Chitty  Contr.  (11th  Am.  ed.)'  1050, 
et  seq.  ;]  Wilson  v.  Ray,  10  Ad.  &  E.  82;  Cockshott  v.  Bennett,  2  T.  R.  763; 
Jackson  v.  Lomas,  4  T.  R.  166;  Leicester  v.  Rose,  4  East,  371;  Jackson  v. 
Davison,  4  B.  &  Aid.  695,  697;  Wells  v.  Girling,  1  B.  &  B.  447;  Lewis  v. 
Jones,  4  B.  &  C.  511,  515;  Geere  v.  Mare,  33  L.  J.  Ex.  50;  [2  H.  &  C.  339.] 
And  if  one  creditor  do  make  any  such  stipulation,  the  effect  will  be  to  destroy 
any  security  which  may  have  been  given  to  him  even  for  the  amount  of  the 
composition.  Howden  c.  Haigh,  11  Ad.  &  E.  1032;  Knight  o.  Hunt,  5  Bing. 
432;  Higgins  v.  Pitts,  4  Ex.  312,  324;  [Case  c.  Gerrish,  15  Pick.  50;  Payne 
V.  Eden,  3  Caines,  213;  Wiggin  v.  Bush,  12  John.  306;  Clark  v.  White,  J2 
Peters,  178;  Trumbull  v,  Tilton,  21  N.  H.  128.]  A  gratuitous  payment,  or 
an  additional  security  made  or  given  to  a  particular  creditor  after  he  has 
signed  the  composition  deed,  is  not  a  fraud  on  the  other  creditors,  provided 
it  was  not  made  or  given  in  pursuance  of  a  prior  fraudulent  agreement. 
Knight  V.  Hunt,  5  Bing.  432,  434.  As  to  recovering  back  money  paid  to 
induce  a  creditor  to  sign  a  composition  deed.  See  Wilson  v.  Ray,  10  Ad.  &  E. 
82;  Bradshaw  o.  Bradshaw,  9  M.  &  W.  29;  Smith  v.  Cuff,  6  M.  &  S.  160; 
Atkinson!;.  Denby,  30  L.  J.  Ex.  361;  31  lb.  362. 

I.  Plea  that  Plaintiff  and  the  Defendant's  other  Creditors  agreed  to 

take  a  Composition  on  Defendant's  Debts,  (o) 

That  the  defendant  was  indebted  to  the  plaintiff  as  in  the  declaration  alleged, 

(o)    See  forms,  &c.  Cooper  v.  Phillips,  1     v.  Edwards,  5  Ad.  &  E.  771 ;  Reay  v.  Kich- 
Cr.,  M.  &  B.  649 ;  3  Dowl.  196  ;  Woodham    ardson,  2  Cr.,  M.  &  B.  422  ;  Jones  v.  Senior, 
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and  to  divers  other  persons  respectively,  and  was  in  embarrassed  circumstances, 
and  unable  to  pay  or  satisfy  the  plaintiif  and  the  said  other  creditors  of  the 
defendant  respectively  their  debts  in  full ;  and  thereupon  -the  defendant  then 
offered  and  agreed  to  and  with  the  plaintiff  and  his  the  defendant's  other  cred- 
itors to  pay,  and  the  plaintiff  and  the  said  other  creditors  of  the  defendant  then 
mutually  agreed  with  each  other  and  with  the  defendant  to  accept  of  him  a 
certain  composition,  to  wit,  at  the  rate  of  10*.  in  the  pound,  upon,  and  in  full 
satisfaction  and  discharge  of  their  respective  debts  ;  (p)*  and  the  defendant 
further  says  that  (q)  he  afterwards  paid  to  the  plaintiff,  and  the  plaintiff  then 
accepted  and  received  from  him  the  amount  of  such  composition  upon  the  said 
debt  of  the  plaintiff,  in  pursuance  of  the  said  agreement. 

2.  Plea,  a  Composition  payable  hy  Instalments,  that  Plaintiff  discharged 
Defendant  from  tendering  it  at  the  Stipulated  Times,  and  Tender 
thereof  before  Action. 

As  in  last  form  to  the  asterisk,  and  then  proceed :  J  such  composition  of  os. 
in  the  pound  to  be  paid  by  the  defendant  to  the  plaintiff  and  the  said  other 
creditors  of  the  defendant  respectively  as  follows,  to  wit,  half  thereof  down, 
and  the  remainder  in  six  months  then  following ;  and  the  plaintiff  and  the 
said  other  creditors  of  the  defendant  then  mutually  agreed  with  the  defendant 
and  with  each  other  not  to  proceed  against  the  defendant  for  the  recovery  of 
the  residue  of  the  said  respective  debts  and  demands,  unless  default  should  be 
made  in  payment  of  such  composition  ;  and  the  defendant  further  says  that  the 
composition  or  sum  of  5s.  in  the  pound  on  the  said  debt  amounts  to  the  sum 
of  £5  2s.  3d.,  and  that  he  the  defendant,  at  the  time  of  making  the  said  agree- 

4  M.  &  W.  123  ;  Matthews  v.  Taylor,  2  M.  sition  of  10s.  in  the  pound  on  the  said  debt, 

&  G.  667 ;  Hosling  v.  Muggeridge,  16  M.  &  two  promissory  notes  for  the  payment  re- 

W.  181  ;  Norman  v.  Thompson,  4,  Ex.  755 ;  spectively  by  the  defendant  to  the  plaintiff, 

Boyd  V.  Hind,  1  H.  &  N.  938.     As  to  the  or  order,  of  5s.  in  the  pound  on  such  debt,  at 

evidence  necessary  to  support  this  ))lea,  see  the  respective  times  so  agreed  upon  as  afore- 

Deacon  v.  Stodhart,  9  C.  &  P.  686;  C.  S.  2  said."     If  the  composition  were  to  be  paid 

M.  &  G.  317.  before  the  action  was  commenced,  but  was 

(p)  "  The  said  composition  of  10s.  in  the  not  paid,  the  plea  should,  in  the  introductory 

pound  to  be  secured  to  each  of  the  said  cred-  part,  be  confined  to  the  amount  of  the  whole 

itoi'S,  including  the  plaintiff,  by  promissory  debt,   less   the    composition,   say   £25,    and 

notes  of  the  defendant  for  5s.  in  the  pound  there  should   be  a  plea  of  payment  of  the 

upon  the  said  respective  debts,  each  payable  amount  of  the  composition  into  court.     See 

respectively   to   the   plaintiff  and   the   said  form, pos*,  "Payment."  In  Cooper «.  Phillips, 

other  creditors  of  the  defendant  respectively,  1   Cr.,  M.  &  R.  649  ;  3  Dowl.  196,  S.   C, 

or  order,  at  four  and  eight  months  from  the  where  the  defendant  pleaded  a  con)position 

day  of ,  A.  D. ;  and  the  said  as  above,  and  alleged   that   defendant  was 

plaintiff  and  the  other  creditors  of  the  de-  ready  and  willing  to  pay  the  amount  of  the 

iendant  then  agreed  together  and  with  the  composition,  but  plaintiff  I'efused  to  receive 

defendant,  upon  the  receipt  of  the  said  notes,  it,  and  discharge  the  defendant  from  tender- 

to  execute  a  release  to  the  defendant  of  the  ing  or  paying  the  composition,  it  was  held, 

remainder  of  their  debts  respectively  [as  the  that  the  plea  was  no  answer  as  to  the  sum 

case  may  be},  and  in  the  mean  time  not  to  agreed  to  be  taken  for  compo'sition,  as  no 

proceed  against  the  defendant  for  the  recov-  consideration  was  stated  for  the  plain  tiff '.s 

ery  of  the  residue  of  their  respective  de-  discharging  the  defendantfrom  the  payment, 

mands."  and  no  tender,  &c.  was  shown.     And  see 

(q)  If  the  composition  were  to  be  paid  by  Rosling  v.  Muggeridge,  16  M.  &  "W".  181  ; 
notes,  state  "  he  the  defendant,  within  a  rea-  Evans  v.  Powis,  1  Ex.  601  ;  Hazard  v.  Mare, 
sou;ible  time  after  the  making  of  the  said  6  H.  &  N.  434;  [Perkins  v.  Lookwood,  100 
agreement,  duly  made  and  delivered  to  the  Mass.  249.]  See  form  of  plea  of  a  composi- 
plaintifF,  and  the  plaintiff  then  took  and  tion  deed  in  Scotland,  Woodhouse  v.  Ed- 
received  of  and  from  the  defendant,  for  and  wards,  5  Ad.  &  E.  771. 
on  account  and  in  payment  of  such  corapo- 
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ment  in  this  plea  mentioned,  was  and  always  from  thence  hitherto  hath  been 
and  still  is  ready  and  willing  to  pay  the  plaintiff  the  said  composition  on  the 
said  debt,  but  to  receive  the  same,  or  any  part  thereof  from  the  defendant,  he 
the  plaintiff  hath  always  wholly  refused,  and  the  plaintiff  then  discharged  the 
defendant  (r)  from  tendering  or  paying  to  him  the  plaintiff  the  said  composi- 
tion at  the  times  for  payment  thereof;  and  the  defendant  further  says  that 
after  the  making  of  the  said  agreement,  and  before  the  commencement  of  this 
suit,  he  the  defendant  was  ready  and  willing  and  then  tendefed  and  offered  to 
pay  to  the  plaintiff  the  said  sum  of  £5  2s.  3d.,  to  receive  which  of  the  defend- 
ant the  plaintiff  then  wholly  refused;  and  the  defendant  now  brings  here  into 
court  the  said  sum  of  £6  2s.  Sd.  ready  to  be  paid  to  the  plaintiff. 

3.  Replication;  Denial  of  the  Agreement,  (^s) 

That  it  was  not  agreed  by  the  defendant  and  the  plaintiff  and  the  said  other 
creditors  of  the  defendant,  as  alleged. 

KEFERENCES  TO   OTHER  FORMS,  &c. 

4.  Plea  of  an  Agreement  between  the  Defendant  and  his  Creditors  not 

to  sue  him  if  he  would  execute  a  Trust  Deed. 
Matthews  v.  Taylor,  2  M.  &  G.  667. 

5.  Replication  to  a  Plea  of  Release,  setting  out  the  Deed  of  Release, 
from  which  it  appeared  that  the  Release  was  to  be  void  in  case  the 
Bills  securing  a  Composition  were  not  paid,  and  averring  that  they 

'  were  not.  (t) 

Neville  v.  Boule,  11  M.  &W.  26. 

[6a.  Equitable  Replication,  setting  out  Deed  and  alleging  Fraudulent 

Preference. 
Dauglish  v.  Tennent,  36  L.  J.  Q.  B.  10;  L.  E.  2  Q.  B.  49.] 

6.  Plea  to  a  Note,  that  it  was  given  to  secure  to  Plaintiff  a  Secret 
Advantage  over  Defendants  other  Creditors,  who,  with  the  Plain- 
tiff, had  agreed  to  accept  a  Composition  from  Defendant,    • 

Howden  v.  Haigh,  11  Ad.  &  E.  1033.  (u) 

(r)  See  last  note,  and  Reay  v.  White,  1  the  plaintiff  ia  discharged  from  its  operation, 

Cr.   &  M.  748.     Payment  or  tender,  or  at-  the  replication   must  state   the   matter  spe- 

tempt  to  pay  or  tender,  according   to   the  cially.   See  a  form,  dejiying  the  agreement  as 

agreement  is.  necessary,  and  payment  into  alleged,  Reay  v.  Richardson,  2  Cr.,  M.  &  R. 

conrt  is  not  sufficient.   Evans  v.  Powis,  1  Ex.  425  ;  and  one  showing  that  all  the  creditors 

601 ;  Hazard  v.  Mare,  6  H.  &  N.  434.  have  not  signed,  the  consent  of  all  being 

(s)  The  above  replication  puts  the  defend-  made  a  condition  of  the  agreement,  Mat- 
ant  on  proof  of  the  agreement  alleged,  and  thews  v.  Taylor,  2  M.  &  G.  667. 
that  the  plaintiff  concurred  therein.  A  (/)  A  rejoinder,  stating  that  the  plaintiff 
joinder  of  issue  would  traverse  every  mate-  accepted  another  note  in  satisfaction  of  the 
rial  allegation  in  the  plea.  If  the  plaintiff  bills  before  default,  wa.^  held  bad  as  a  depart- 
admit  the  agreement  as  set  out,  but  contend  nre.  See  another  form,  Hyde  v.  Watts,  12 
that  defendant  has  been  guilty  of  fraud,  as  M.  &  W.  254  ;  S.  C.  1  D.  &  L.  479. 
to  which  see  Alsager  v.  Spalding,  4  Bing.  N.  («)  If  the  defendant  has  vohmtariiy  paid 
C.  407  ;  or  has  violated  his  part  of  it,  so  that  such  a  note,  he  cannot  recover  it  back.    Wil 
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7.  Plea  to  Notes,  that  they  were  given  to  induce  the  Plaintiff  to  take 
up  Bills,  in  respect  of  which  the  Plaintiff  had  accepted  a  Compo- 
sition, and  upon  which  the  Holders  were  threatening  to  sue  the  De- 
fendants. 

Mallalieu  v.  Hodgson,  16  Q.  B.  689 ;  20  L.  J.  Q.  B.  339. 

8.  Plea  to  Breach  of  Covenant  for  not  keeping  up  a  Policy,  that  the 
Policy  had  been  assigned  to  secure  Payment  of  an  overdue  Bill 
given  to  the  Plaintiff  hy  way  of  Fraudulent  Preference  to  induce 
him  to  agree  to  a  Composition. 

Geere  v.  Mare,  2  H.  &  C.  339  ;  33  L.  J.  Ex.  50. 

9.  Indorsee  against  Acceptor  of  a  Bill ;  Plea  of  a  Composition  hy  Deed 
between  the  Drawer  and  other  Creditors  of  the  Defendant,  to  he  paid 
after  Bill  became  due.  Payment  of  the  Composition,  and  that  the 
Dratver  paid  the  Residue  to  the  Plaintiff  after  the  Bill  became  due. 

Jones  V.  Senior,  4  M.  &  W.  123  ;  S.  C.  6  Dowl.  701. 


CONDITIONS  PRECEDENT. 

Obs.  —  See  ante,  39,  note  («),  and  ante,  279.  In  denying  conditions  precedent,  tlie 
defendant  must  specify  in  liis  pleading  the  condition  or  conditions  precedent 
the  performance  of  wliich  he  means  to  contest.  C.  L.  P.  Act,  1852,  s.  57. 
And  for  the  law  generally,  Pordage  v.  Cole,  1  Wms.  Saund.  319,  1.;  Cut- 
ter u.  Powell,  Smith's  L.  C. ;  Bamberger  v.  Commercial  Credit  Mutual  As- 
surance Co.  15  C.  B.  676;  Behn  v.  Burness,  3  B.  &  S.  751.  [What  are  con- 
ditions precedent.  Neill  v.  Whitworth,  34  L.  J.  C.  P.  155;  35  L.  J.  C.  P. 
304.] 

Plea  of  Condition  precedent  and  Non-performance,  {x) 

That  the  said  contract  \or  "  agreement,"  and  if  it  is  an  agreement  that  must 
must  be  in  writing  to  he  valid,  add  "  was  reduced  into  writing  and  duly  signed 
by  the  plaintiff  and  defendant,  and  "]  was  made  subject  to  the  condition  that 
[set  out  the  condition  accurately'] ;  yet  the  plaintiflf  did  not  [negative  the  per- 
formance of  the  condition]. 


CONSIDERATION. 

Obs.  —  Non  assumpsit  to  a  special,  and  never  indebted  to  a  common  count  would 
appear,  to  deny  the  existence  of  the  consideration  ;  Raikes  v.  Todd,  8  Ad.  & 
E.  854;  Beech  v.  White,  12  Ad.  &  E.  668;  Sutherland  v.  Pratt,  11  M.  &  W. 
296 ;  but  assuming  that  such  a  consideration  existed  at  the  time  of  the  prom- 
ise, it  would  not,  in  the  case  of  an  executory  considevation,  deny  the  per- 
formance of  it.     Ante,  277. 

son  V.  Ray,  10  Ad.  &  E.  82  ;  aliter,  iicompul-        (x)  Form,  Coulson  b.  Attwood,  26  L.  J. 
s<yrily.    Bradshaw  v.  Bradshaw,  9  M.  &  W.    Ex.  244. 
29,'  . 
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COPYRIGHT. 

Obs.  —  In  an  action  for  the  value  of  a  copyright  bargained  and  sold,  a  defence  that 
it  was  not  assigned  in  writing  as  required  by  5  &  6  Vict.  c.  45,  s.  13,  need 
not  be  specially  pleaded.  "  When  bylaw  you  cannot  make  a  particular  con- 
tract, except  in  writing,  to  deny  the  writing,  is  to  deny  the  contract."  Per 
Lord  Abinger,  Johnson  v.  Dodgson,  2  M.  &  W.  667;  and  see  Buttermere 
V.  Hayes,  5  M.  &  W.  456;  Da  Pinna  v.  Polhill,  8  C.  &  P.  78.  But  see,  also, 
Barnett  v.  Glossop,  1  Bing.  N.  C.  633,  contra.  And  see  post,  "Torts." 
The  assignment  of  the  right  to  represent  a  dramatic  production  need  not  be 
registered  under  5  &  6  Vict.  c.  45,  nor  need  the  assignment  be  by  deed. 


COVERTURE. 


Plea  of  Defendant's  Coverture  when  the  Contract  was  made.  («/) 

The  defendant  in  person  [«ee  ante,  16,  note  (h),  ante,  272,  Form  10]  says 
that  at  the  time  of  ["  making  the  said  promise,"  or  "  contracting  the  said  debt," 
or  "  accepting  the  said  bill "]  she  was  the  wife  (z)  of  E.  F. 


CREDIT   UNEXPIRED. 

Obs.  —  The  defence  that  by  the  original  contract  the  defendant  was  to  have  credit 
or  time  for  payment  of  the  debt  claimed,  for  a  period  which  had  not  elapsed 
when  the  action  was  commenced,  may  be  given  in  evidence  under  never  in- 
dehted  to  a  common  count,  or  did  not  promise  as  alleged,  to  a  special  count, 
or,  in  the  case  of  a  bill,  denial  of  the  drawing  or  accepting.     A  special  plea 

(y)  See,  in  general,  [1  Chitty  Contr.  (11th 
Am.  ed.)  223  et  seg.]  When  this  should  be 
pleaded  in  abatement  or  bar,  ante,  272, 
note  (r).  This  is  an  issuable  plea.  Birch  v. 
Leake,  2  D.  &  L.  88 ;  S.  C.  7  M.  &  G. 
377.  Coverture  must  be  specially  pleaded. 
T.  T.  1853,  r.  8.  See  Moss  v.  Smith,  1  M.  & 
G.  332,  note  (a).  M.3.rT'mge  pendente  lite  does 
not  abate  the  suit.  By  the  C.  L.  P.  Act, 
1852,  s.  141,  "The  marriage  of  a  woman, 
plaintitf  or  defendant,  shall  not  cause  the 
action  to  abate,  but  the  action  may,  notwith- 
standing, be  proceeded  with  to  judgment ; 
and  such  judgment  may  be  executed  against 
the  wife  alone,  or,  by  suggestion  or  writ  of 
revivor  pursuant  to  ihis  act,  judgment  may 
be  obtained  against  the  husband  and  wife, 
and  execution  issue  thereon ;  and  in  case 
of  a  judgment  for  the  wife,  execution  may 
be  issued  thereupon  by  the  authority  of  the 
liusband  without  any  writ  of  revivor  or  sug- 
gestion ;  and  if  in  any  such  actiun  the  wife 
shall  sue  or  defend  by  attorney  appointed 
by  her  when  sole,  such  attorney  shall  have 
authority  to  continue  the  action  or  defence, 
unless  such  authority  be  countermanded  by 
tlie  husband,  and  the  attorney  changed  ac- 
cording to  the  practice  of  the  court."  If 
the  execution  issue  against  the  wife  alone 
and  she  is  taken  into  custody,  she  will  be 
released,  if  she  has  no  separate  property. 
Thorpe  v.  Angles,  1  D.  &  L.  831  ;  Edwards 
V.  Martyn,  21  L.  J.  Q.  B.  86.  In  such 
cases,  therefoi'e,  it  would  be  b  tter  to  pro- 


ceed against  the  husband  also,  by  sugges- 
tion, or  writ  of  revivor  under  ss.  129,  130; 
and  see  2  Saund.  72  k.  Judgment  may  be 
entered  against  husband  and  wife,  on  a  war- 
rant of  attorney  given  by  the  wife  before 
marriage.  Metcalfe  v.  Boote,  6  D.  &  R.  46. 
(«)  The  marriage  may  be  proved  by  an 
examined  copy  of  the  register,  showing  de- 
fendant's identity  ;  or  by  persons  present  at 
the  ceremony,  or  who  can  prove  that  by 
general  reputation  the  parties  were  married, 
and  cohabited  together  as  such,  &c.  2  Stark. 
Ev.  tit.  "  Marriage ; "  Leader  v.  Barry,  1  Esp. 
R.  358  ;  Kay  v.  Duchess  de  Pienne,  3  Camp. 
123  ;  Doe  d.  Egremont  v.  Graysbrook,  4  Q. 
B.  506.  If  the  plaintiff  admit  the  coverture 
at  the  time  of  the  contract,  but  rely  on  any 
exception  to  the  general  rule  that  a  married 
woman  cannot  contract,  as  that  her  husband 
was  transported ;  Jewson  v.  Read,  Lofft,  142  ; 
Carrol  v.  Bleneow,  4  Esp.  27 ;  an  alien  enemy  ; 
"Alien,"  ante,  297,  Obs.  &c. ;  the  replication 
must  be  special.  See  form,  &c.  Stretton  o, 
Busnach,  1  Bing.  N.  C.  139.  See,  also,  Bar- 
den  V.  Keverburg,  2  M.  &  W.  61 ;  William- 
son V.  Dawes,  9  Bing.  292.  Promise  after 
marriage.  Chit.  ji-.  Contr.  A  replication 
that  defendant  was  living  in  adultery  at  the 
time  of  the  contract,  and  that  she  promised 
payment  after  her  husband's  death,  was  held 
bad  as  a  departure,  and  as  wanting  consider- 
ation to  support  the  new  promise.  Mayor  v. 
Hawarth,  8  Ad.  &  E.  467. 
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Ob8.  would  show  a  different  contract  to  that  declared  upon,  and  deny  a  present 
debt.  Bloomfield  v.  Smith,  1  M.  &  W.  542;  Taylor  v.  Hillary,  1  Cr.,  M.  & 
B.  741  ;  ante,  278. 


DEED. 


Ob8.  —  The  defence  that  there  never  was  a  simple  contract  debt,  inasmuch  as  the 
claim  originally  arose  solely  upon  a  deed  and  by  virtue  of  the  defendant's 
covenant  therein  to  pay  the  money  or  perforni  the  matter  in  respect  of  which 
an  aotion  (not  upon  the  deed)  is  brought,  is  matter  of  defence  upon  non  as- 
sumpsit, and  cannot  properly  be  pleaded  specially.  Edwards  v.  Bates,  2  D. 
&  L.  299;  Filmer  v.  Barnaby,  2  M.  &  G.  529.  But  where  a  remedy,  as  upon 
a  simple  contract,  has  once  accrued,  the  defence  that  it  has  been  merged  in, 
Eilmer  v.  Burnaby,  2  M.  &  G.  529,  or  satisfied  by,  a.  nubsequent  deed,  must 
be  pleaded  specially.  See  Weston  v.  Foster,  2  Bing.  N.  C.  693  ;  Mathew  v. 
Blackmore,  1  H.  &  N.  762;  26  L.  J.  Ex.  150;  and  see  Davidson  v.  Cooper, 
13  M.  &  W.  342;  Heming  v.  Trenery,  9  Ad.  &  E  926.  An  action  on  simple 
contract  may,  however,  be  supported,  though  there  be  a  specialty  security 
between  the  parties,  provided  such  security  be  collateral  and  there  be  no 
covenant  in  it  to  pay  the  debt ;  Yates  v.  Aston,  4  Q.  B.  196  ;  or  where  a  sum 
is  due  on  an  antecedent  specialty,  and  for  a  new  consideration  the  defendant 
contracts  by  parol  to  pay  a  sum  including  that  due  on  the  specialty.  Tvvight 
V.  Presoott,  2  Dowl.  N.  S. 4,  where  see  form  of  declaration;  and  see  Nash  v. 
Armstrong,  10  C.  B.  N.  S.  259;  [1  Chitty  PI.  116,  and  note.]  A  covenant 
not  to  sue  is  not  pleadable  in  bar  of  a  debt.  Thimbleby  i'.  Barron,  3  M.  & 
W.  210;  [2  Chitty  Contr.  (11th  Am.  ed.)  1174,  and  cases  in  note  (jr).] 


DRUNKENNESS. 

Indorsee  against  Indorser  of  a  Bill;  Plea  that  the  Defendant  teas 

drunk  when  he  indorsed,  (a) 

That  when  he  indorsed  the  said  bill  [or  "made  the  alleged  promise"  or 
"  agreement,"  or  "  executed  the  alleged  deed,"  or  "  contracted  the  alleged  debt," 
according  to  the  circumstances^,  he  was  so  drunken,  intoxicated,  and  under  the 
influence  of  liquor,  and  thereby  so  entirely  deprived  of  the  use  of  his  reason,  as. 
to  be  unable  to  understand  or  comprehend  the  meaning,  object,  nature,  or 
effect  thereof,  or  to  contract  or  promise  thereby ;  of  all  which  the  plaintiff  hadi 
full  knowledge  and  notice. 


DURESS. 


Ob8.  —  This  defence  has  now  become  very  rare.  See,  therefore,  for  form^  of  pleas«, 
3  Cliit.  on  PI.  7th  ed.  [Must  now  be  specially  pleaded.  Reg.  Gen.  H.  T.  1ft 
Vict.  B.  1.] 
To  make  a  valid  contract,  the  assent  of  the  person  to  be  charged  must  be  free 
and  voluntary.  Duress,  therefore,  upon  the  person,  will  avoid  a  contract.  [1 
Chitty  Contr.  (11th  Am.  ed.)  269  et  seq. ;  United  States  v.  Lyon,  16  Wallace, 

(a)  This  defence  must  be  specially  pleaded,  who  knew  him  to  be  in  that  state..    Gor*-p. 

K.  8,  T.  T.  1853.     The  above  plea  was  held  Gibson,  uU  sup.    See  Molton  v.  Camroux,  4 

good  on  special  demurrer.     Gore  u.  Gibson,  Ex.  17;  [1   Chitty  Contr.   (llth  Am.  ed.) 

13   M.  &  W.  623,  where   see  the   law,  &c.  192,  193,  and  cases  cited  in   notes  (c)  and 

The  plaintiff  might  reply  by  taking  issue;  {d^).]    But  he  may  be  liable  for  necessaries 

lb.  ;  or  he  might  reply  a  subsequent  ratifica-  supplied  for  his  preservation,  or  which  he 

tion  of  the  bill.     See  post,  "  Infancy,"  and  keeps  after  he  becomes  sober.     Gore  v.  Gib- 

"  Lunacy."    A  person  who  makes  a  contract  son,  ubi  sup. ;  per  Pollock  C.  B.  and  Alder- 

iu  such  a  state  of  drunkenness  as  not  to  son  B.    And  see  Chit,  on  Contr.  in  voc.  and 

know  what  he  is  doing,  cannot  bo  compelled  1  Pothier,  by  Evans,  2d  ed.  28,  29. 
to  perform  that  contract  by  the  other  party 
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Obs.  431;  Rexford  v.  Rexford,  7  Lansing,  6;]  Atlee  v.  Backhouse,  3  M.  &  W. 
650,  per  Parke  B. ;  Sumner  u.  Ferryman,  11  Mod.  201;  Shep.  Touchstone, 
61.  "  If  the  consent  of  any  of  the  contractino;  parties  is  extorted  by  vio- 
lence, the  contract  is  vicious."  1  Pothier,  by  Evans,  15.  Duress  by  threat 
may  be  through  fear  of  loss  of  life,  member,  mayhem,  imprisonment.  2 
Inst.  483  ;  [1  Chitty  Contr.  271.]  To  constitute  duress  by  imprisonment, 
the  imprisonment  must  be  unlawful  and  tortious.  See  Smith  v.  Monteith, 
13  M.  &  W.  427;  14  L.  J.  Ex.  22  ;  [Tilley  v.  Bonney,  11  Cush.  247;  Soule 
V.  Bonney,  37  Maine,  128;  Stouffer  v.  Latshaw,  2  Watts,  167  ;  Richardson  v. 
Duncan,  3  N.  H.  518;  Taylor  v.  Cottrell,  16  111.  93.;  1  Chitty  Contr.  (11th 
Am.  ed.)  270,  271;  Fisher  v.  Shattuok,  17  Pick.  252.  So,  to  avoid  acts  done 
under  menace  of  imprisonment,  it  must  appear  that  the  threat  was  of  an  un- 
lawful imprisonment.  Alexander  w.  Pierce,  1 0  N.  H.  494;  Wilcox  w.  How- 
land,  23  Pick.  167  ;  Worcester  v.  Eaton,  13  Mass.  371;  Foss  v.  Hildreth,  10 
Allen,  76,  80;  Whitefield  v.  Lonrfellow,  13  Maine,  146  ;  Eddy  v.  Herrin,  17 
Maine,  338  ;  Waller  v.  Cralle,  8  B.  Mon.  11.]  Duress  upon  goods  will  not 
avoid  a  contract,  for  "  the  fear  that  goods  may  be  taken  or  injured  does  not 
deprive  any  one  of  his  free  agency  who  possesses  that  ordinary  degree  of 
firmness  which  the  law  requires  all  to  exert."  Skeate  v.  Hale,  11  Ad.  &  E. 
990;  [1  Chitty  Contr.  (11th  Am.  ed.)  271,  and  note  (q),  272;  Robinson  v. 
Gould,  11  Cush.  55.]  But  money  extorted  by  duress  of  goods  and  paid  un- 
der protest,  to  get  them  back,  may  be  recovered  as  money  had  and  received. 
Wakefield  v.  Newbon,  6  Q.  B.  276;  Parker  v.  Great  Western  Railway  Co. 
7  M.  &  G.  253;  [Gates  v.  Hudson,  6  Ex.  (Am.  ed.)  848,  note;  Chase  v. 
Dwinal,  7  Greenl.  134;  Alston  v.  Durant,  2  Strobh.  257;  Elliott  v.  Swartwout, 
10  Peters,  138  ;  Baltimore  v.  Lefferman,  4  Gill,  425;  Smith  v.  Readfield,  27 
Maine,  145  ;  Joyner  v.  School  District  in  Egremont,  3  Cush.  567;  Henry  v. 
Chester,  15  Vt.  460.]  As  to  a  bill  obtained  by  duress,  see  Duncan  v.  Scott,  1 
Camp.  100,  and  plea,  Stevens  v.  Underwood,  4  Bing.  N.  C.  655.  A  contract 
.  made  undei'  duress  is  voidable  only,  and  may  be  ratified.  2  Inst.  483 ;  1  Po- 
thier, by  Evans,  15;  vide  Cummins  v.  Mee,  11  Q.  B.  112;  [Ormes  v.  Beadel, 
2  De  G.,  F.  &  J.  333;  Lewis  v.  Bannister,  16  Gray,  500.  See,  as  to  a  surety 
in  the  contract,  Fisher  v.  Shattuck,  17  Pick.  252.] 

[1.  Answer  of  Duress  in  an  Action  on  a  Promissory  Note. 

Auid  as  to  the  contract  mentioned  in  the  plain tiif's  third  count,  the  defend- 
ant says  that  at  the  time  of  its  execution  he  was  kept  in  imprisonment  by  the 
plaintiff,  and  executed  the  contract  through  the  force  of  that  imprisonment. 

2.  Plea  that  the  Defendant  was  induced  to  contract  ly  Duress  of 

Threats. 
That  he  was  induced  to  make  the  alleged  promise  [or  "  agreement,"  or  "  to 
execute  the  alleged  deed,"  or,  to  an  indebitatus  count,  "  to  contract  the  alleged 
debt "]  by  duress  of  the  plaintiff,  that  is  to  say,  by  the  plaintiff  threatening  the 
life  of  [or  "  to  do  bodily  harm  to  "]  the  defendant  unless  he  would  make  \or 
"  execute,"  or  "  contract "]  the  same ;  and  the  defendant  then  made  the  said 
promise  [or  "agreement,"  or  "executed  the  said  deed,"  or  "contracted  the 
alleged  debt  "J  in  fear  that  the  said  threats  would  be  immediately  carried  into 
execution  and  to  preserve  his  life  [or  "  to  avoid  the  said  bodily  harm"].] 


EQUITABLE  PLEAS,  REPLICATIONS,  &c. 

Obs.  — The  C.  L.  P.  Act,  1854,  enacts,  — 

By  s.  83,  "  It  shall  be  lawful  for  the  defendant  or  plaintiff  in  replevin  in  any 
cause  in  any  of  the  superior  courts  in  which  if  judgment  were  obtained,  he 
would  be  entitled  to  relief  against  such  judgment  on  equitable  grounds  to 


PLEAS  IN  CONTRACT.   HQUITABLE  PLEAS,  ETC.         371 

Obs.    plead  the  facts  which  entitle  him  to  such  relief  by  way  of  defence,  and  the 
said  courts  are  hereby  empowered  to  receive  such  defence  by  way  of  plea, 
provided  that  such  plea  shall  begin  with  the  words  '  for  defence  on  equitable 
grounds,'  or  words  to  the  like  effect." 
By  s.  84,  "  Any  such  matter  whicli,  if  it  arose  before  or  during  the  time  for 
pleading,  would  be  an  answer  to  the  action  by  way  of  plea,  may,  if  it  arise 
after  the  lapse  of  the  period  during  which  it  could  be  pleaded,  be  set  up  by 
way  of  audita  querela." 
By  s.  85,  "  T]ie  plaintiff  may  reply,  in  answer  to  any  plea  of  the  defendant, 
facts  which  avoid  such  plea  upon  equitable  grounds,  provided  that  such  repli- 
cation shall  berin  with  the  words  '  for  replication  on  equitable  grounds,'  or 
words  to  the  like  effect." 
By  s.  86,  "  Provided  always  that  in  case  it  shall  appear  to  the  court  or  any 
judwe  thereof,  that  any  such  equitable  plea  or  equitable  replication  cannot  be 
dealt  witii  by  a  court  of  law  so  as  to  do  justice  between  the  parties,  it  shall 
be  lawful  for  such  court  or  judge  to  order  the  same  to  be  struck  out,  on  such 
terms,  as  to  costs  and  otherwise,  as  to  such  court  or  judge  may  seem  reason- 
able." 
The  courts  have  restricted  the  application  of  the  83d  section  to  cases  in  which 
the  plea  and  decision  and  judgment  of  the  court  upon  it  will  work  out  and 
complete  all  the  equity  that  belongs  to  the  matter  to  which  the  plea  refers, 
and  do  complete  and  final  justice   between  the  parties.     Accordingly,  an 
equitable  plea  must  disclose  matter  upon  which  a  court  of  equity  would  grant 
an  absolute,  unconditional,  and  perpetual  injunction;  Burgoyne  v.  Cottrell,  24 
L.  J.  Q.  B.  28;  The  Mines  Royal  Society  v.  Magnay,  10  Ex.  489;  Phelps  v. 
Prothero,  24  L.  J.  C.  P.  225;  [16  C.B.  370;]  Wodehouse  v.  Farebrother,  5 
El.  &B1.  277;  [Buvelot  «.  Mills,  35  L.  J.   Q.  B.   3;  L.  R.   1  Q.  B.   104;] 
Wood  V.  The  Copper  Miners'  Co.  17  C.  B.  561;  Drain  v.  Harvey,  17  C.  B. 
257;  Clark  v.  Laurie,  26  L.  J.  Ex.  36-38;  Elliott  a.  Mason,  26  L.   J.  Ex. 
175;  Flight  v.  Gray,  3  C.  B.  N.  S.  320;  and  if  the  plea  is  in  the  nature  of  a 
bill  in  equity,  calling  on  the  court  for  that  sort  of  conditional  and  manifold 
award  which  is  in  the  nature  of  a  decree  in  equity,  and  not  a  judgment  at 
law,  the  court  cannot  entertain  it.     Gee  v.  Smart,  8  El.  &  Bl.  313,  per  Col- 
eridge J. 
To  an  action  on  a  lease  for  rent  and  non-repair,  a  plea  of  an  agreement  to  sur- 
render partly  performed  was  not  allowed,  as  the  court  could  not  compel  the 
defendant  to  execute  a  surrender.     Mines  Royal  Society  v.  Magnay,  ubi  sup. 
A  plea  that  a  final  decree  and  injunction  had  been  obtained  in  equity  in 
respect  of  the  same  subject-matter  as  the  action,  held  bad.     Phelps  v.  Pro- 
thero, ubi  sup.     A  plea  to  an  action  on  a  bond,  that  the  defendant  was 
merely  a  surety,  and  was  willing  and  had  offered  to  pay  all  that  was  due 
upon  having  certain  collateral   securities  handed  over  to  him,  which  the 
plaintiff  refused,  held  bad.     Wodehouse  v.  Farebrother,  ubi  sup.     A  plea  of 
the  pendency  of  an  arbitration  under  an  agreement  of  reference  by  which  no 
action  was  to  be  brought  betvpeen  the  parties,  and  tlie  arbitrator  had  power 
to  decide  on  what  terms  the  contract  declared  on  was  to  be  put  an  end  to, 
held  bad.     Wood  o.  The  Copper  Mines  Co.  ubi  sup.     A  plea  to  an  action  on 
a  bill  at  three  months,  dated  the  12th  July,  that  the  bill  ought  to  have  been 
drawn,  and  was  represented  by  the  plaintiff  to  be  drawn  on  the  25th  July, 
and  that  three  months  from  the  latter  date  had  not  elapsed  at  the  commence- 
ment of  the  action,  disallowed.     Drain  v.  Harvey,  ubi  sup.     A  plea  to  an 
action  for  money  lent,  that  the  money  was  advanced  on  the  security  of  con- 
signments of  goods  to  be  sold  by  the  plaintiffs,  and  out  of  which  they  might 
have  reimbursed  themselves  had  they  not  improperly  sold  for  less  than  best 
market  prices,  considered  doubtful,  and  disallowed.     Atterbury  v.  Jarvie,  2  ■ 
H.  &  N.  114.   [A  plea  to  indebitatus  count,  that  the  debt  had  been  assigned, 
&c.    Jeffs  V.  Day,  35  L.  J.  Q.  B.  99;  L.  R.  1   Q.  B.  672.]     A  plea  of  mis- 
representation of  facts  which  the  plaintiff  ought  to  have  remembered  but  not 
allet^ed  to  be  fraudulent,  held  bad.     Gorsuch  v.  Cree,  8  C.  B.  K.   S.  574;  29 
L.  3.  C.  P.  308.     To  an  action  for  non-payment  of  money,  a  plea  that  the 
defendants,  a  company,  were  induced  to  make  the  contract  on  condition  that 
plaintiff  would  guaranty  to  the  shareholders  a  certain  dividend,  and  that 
plaintiff  had  not  given  such  guaranty,  held  bad,  as  the  contracts  were  inde- 
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Obs.  pendent  contracts,  and  defendant's  remedy  was  only  by  cross-action.  Stears 
V.  The  South  Essex  &c.  Co.  [9  C.  B.  N.  S.  180;]  30  L.  J.  C.  P.  49.  To  an 
action  of  trespass  for  entering  plaintiff's  land  and  breaking  open  his  gate,  a 
plea  that,  there  being  a  disputed  right  of  way,  it  had  been  agreed  between 
the  plaintiff  and  defendant,  and  other  persons,  that  without  prejudice  to  the 
question  of  right,  the  way  should  remain  open  until  the  defendant  and  the 
plaintiff's  solicitor  should  agree  as  to  the  course  to  be  pursued  to  try  the 
question,  and  that  the  trespasses  were  committed  before  any  agreement  had 
been  come  to,  and  were  committed  in  the  use  of  the  way,  held  no  answer  at 
law  or  in  equity.  Hyde  v.  Graham,  [1  H.  &  C.  593;]  32  L.  J.  Ex.  27.  To 
an  action  for  trespass  and  cutting  down  and  carrying  away  timber,  a  plea 
setting  up  a  parol  agreement  with  plaintiff's  devisor  for  the  sale  of  the  tim- 
ber, with  liberty  for  the  defendant  to  go  on  the  land  to  cut  it  down  and  carry 
it  away,  paying  for  it  as  he  took  it,  and  alleging  that  in  the  lifetime  of  the 
devisor  the  defendant  had  cut  down,  carried  away,  and  paid  for  a  portion  of 
the  timber,  and  that  the  alleged  trespass  was  committed  in  further  pursuance 
of  the  agreement,  held  bad,  because  a  court  of  law  could  not  do  final  justice 
between  the  parties.  Wakley  o.  Froggatt,  [2  H.  &  C.  669;]  33  L.  J.  Ex.  5. 
With  respect  to  replications,  any  equitable  replication  inconsistent  with  the 
legal  right  alleged  in  the  declaration,  and  showing  that  the  plaintiff's  remedy, 
if  any,  is  only  in  equity,  is  bad,  for  "  it  was  not  intended  by  the  legislature 
that  a  court  of  common  law  should  be  constituted  a  tribunal  to  enforce  an 
equitable  claim. "  Accordingly,  in  an  action  against  an  executor  for  goods 
sold  to  his  testator,  a  replication  to  a  plea  of  the  statute  of  limitations,  that 
the  debt  was  contracted  within  six  years  of  the  testator's  death,  and  he  had 
bequeathed  to  the  defendant  sufficient  to  pay  his  debts,  was  held  bad.  Gul- 
liver u.  Gulliver,  1  H.  &  N.  1 74.  So,  a  replication  to  a  plea  of  the  statute  of 
limitations  of  a  fraudulent  concealment  of  the  causes  of  action,  is  bad.  Hun- 
ter V.  Gibbons,  1  H.  &  N.  459;  Imperial  Gas  Co.  v.  London  Gas  Co.  10  Ex. 
39.  So,  a  replication  to  a  plea  of  infancy,  that  the  defendant  fraudulently 
represented  himself  as  of  full  age,  and  thereby  induced  the  plaintifT  to  trust 
him.  Bartlett  v.  Wells,  [1  B.  &  S.  836,  842,]  where  Crompton  J.  says  that 
these  replications  are  objectionable  as  being  departures  from  the  declaration, 
and  as  setting  up  matter  for  a  suit  in  equity  instead  of  a  cause  of  action  at 
law.  So,  to  a  declaration  claiming  for  alterations  upon  a  contract  under  seal 
for  building  a  ship,  containing  a  stipulation  that  all  alterations  should  be  or- 
dered in  writing,  and  alleging  a  discharge  from  the  stipulation,  a  replication 
to  a  plea  that  the  discharge  was  not  by  deed,  of  facts  to  show  that  the  de- 
fendants would  not  in  equity  be  allowed  to  set  up  the  want  of  a  deed,  was 
held  bad.  The  Thames  Ironworks  &  Shipbuilding  Co.  v.  The  Royal  Mail 
Steam  Packet  Co.  31  L.  J.  C.  P.  169;  [16  C.  B.  N.  S.  358.]  So,  where,  to 
a  declaration  on  a  life  policy  containing  a  condition  that  it  was  to  be  void  if 
the  deceased  departed  beyond  Europe,  the  defendants  pleaded  that  the  de- 
ceased departed  beyond  Europe,  a  replication  that  it  was  stipulated  at  the 
time  of  making  the  policy,  that  it  should  not  be  vitiated  in  such  event,  was 
not  allowed.  Ries  v.  The  Scottish  Equitable  Co.  2  H.  &  N.  19.  Where,  to 
a  declaration  on  the  statute  4  Anne,  c.  16,  s.  27,  by  one  tenant  in  common 
against  another  for  not  accounting  for  rent  received  by  him ,  the  defendant 
pleaded  that  before  the  receipt  of  the  rents  the  plaintiff  and  defendant  by 
indenture  demised  the  premises  to  W.  for  a  term  of  500  years,  which  by 
divers  mesne  assignments  vested  in  the  defendant,  the  court  struck  out  an 
equitable  replication,  that  the  indenture  was  a  mortgage  to  secure  a  sum  of 
money  and  interest,  that  the  defendant  received  more  than  sufficient  to  pay 
the  mortgage  debt,  interest,  and  costs,  and  he  accordingly  paid  the  same. 
Goreley  v.  Goreley,  1  H.  &  N.  144.  But  if  an  equitable  replication  is  con- 
sistent with  the  legal  right  alleged  in  the  declaration,  as  when  it  sets  up  an 
equitable  answer  to  an  equitable  plea,  it  is  good  ;  Koper  w.  Cottrell,  26  L.  J. 
Q.  B.  7;  Stears  v.  The  South  Essex  Gas  Light  &  Coke  Co.  [9  C.  B.  N.  S. 
180;]  Davjcs  v.  Marshall,  31  L.  J.  C.  P.  61;  or  where  matter  of  discharge  is 
pleaded  and  the  replication  avoids  it  on  equitable  grounds  ;  Vorley  v.  Bar- 
rett, 1  C.  B.  N.  S.  225;  Lyall  v.  Edwards,  6  H.  &  N.  337;  and  see  infra, 
"Mistake;  "  or  where,  there  being  a  legal  claim,  a  court  of  equity  would  in- 
terfere to  prevent  the  pleading  of  the  plea,  or  a  court  of  law  in  exercise  of 
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Obs.  its  equitable  iurisdiction  would  have  set  the  plea  aside,  such  as  a  coUu.-ive 
discharge  by  the  plaintiff  to  defeat  the  right  of  an  assignee  for  whose  benefit 
the  action  is  brought.  De  Pothonier  v.  De  Mattos,  El.,  BI.  &  El.  461.  The 
case  of  Wood  v.  Dwarris,  11  Ex.  493,  in  which,  to  a  plea  setting  up  that  the 
declaration  delivered  to  the  defendants  with  the  life  policy  sued  on  con- 
tained an  untrue  statement,  an  equitable  replication  that  the  plaintiff  effected 
the  policy  upon  the  faith  of  a  prospectus  stating  that  policies  should  be  in- 
disputable, except  in  case  of  fraud,  was  held  good,  may  perhaps  he  sup- 
ported on  this  ground,  though  questioned  by  the  majority  of  the  court  in 
Wheelton  v.  Hardisty,  8  El.  &  Bl.  232;  and  see  infra.  A  replication  to  a 
plea  of  set-off  alleging  an  assignment  of  the  debt  by  the  plaintiff  to  the  as- 
signee, for  whose  benefit  the  action  is  brought  without  alleging  notice  to  the 
defendant  before  the  subject-matter  of  the  set-off  arose,  is  insufficient.  Wil- 
.son  V.  Gabriel,  4  B.  &  S.  243.  Where  a  previous  pleading  is  on  equitable 
gi'ounds,  all  subsequent  pleadings,  except  traverses,  should  be  on  equitable 
grounds.  Per  Willes  J.;  Vorley  v.  Barrett,  «Ji  sup. 
One  frequent  ground  for  the  interference  of  a  court  of  equity  is  nmlake,  but  as 
a  court  of  law  has  no  means  of  reforming  the  contract  which  is  the  relief  in 
general  granted  by  a  court  of  equity,  it  will  only  interfere  where  there  is  no 
occasion  to  reform  the  contract,  as  where  the  true  contract  has  been  com- 
pletely performed,  and  there  is  nothing  more  to  be  done  by  either  pai-tv; 
Steele  w.  Haddock,  10  Ex.  643;  Luce  v.  Izod,  1  H.  &  N.  245;  Vorley 'r. 
Barrett,  ubi  supra ;  or  where  an  agent  mistakenly  contracting  as  principal, 
was  never  intended  to  be  liable;  Wake  f.  Han-op,  7  H.  &  N.  17;  31  L.  J. 
Ex.  451;  or  where  the  circumstances  show  that  if  the  contract  be  looked  at 
in  its  reformed  condition,  the  plaintiff  would  have  no  cause  of  action.  Bor- 
rowman  v.  Rossel,  16  C.  B.  N.  S.  68.  Where  the  contract  is  executory,  and 
relief  would  not  be  granted  by  a  court  of  equity  without  reforming  the  con- 
tract, a  court  of  law  will  not  interfere.  Perez  v.  Oleaga,  11  Ex.  506;  Scott 
('.  Littledale,  8  El.  &  Bl.  815;  The  Solvency  Mutual  Guarantee  Co.  v.  Free- 
man, 7  H.  &  N.  17.  A  replication  on  equitable  grounds,  that  a  release  by 
deed  was  executed  in  mistake  of  its  legal  effect,  is  had  ;  Teed  v.  Johnson,  25 
h.  J.  Ex.  110;  and  a  plea  that  a  hill  was  accepted  by  the  defendant  under  a 
mistake  as  to  its  date,  was  not  allowed.  Drain  v.  Harvey,  17  C.  B.  257. 
But  a  replication  on  equitable  grounds  to  a,  plea  of  release,  that  the  release 
was  worded  bymistake  to  include  the  claim  sued  on,  was  held  good.  Lyall  v. 
Edwards,  ubi  supra.  See,  further,  as  to  mistake.  Story's  Equity  Jurispru- 
dence; Ball  V.  Storie,  1  Sim.  &  S.  210;  1  L.  J.  Ch.  214;  Price  v.  Ley,  4  Gif. 
235.  The  mistake  must  be  mutual  and  clearly  established,  in  order  to  en- 
title the  party  to  relief;  and  an  attempt  merely  to  vary  a  written  contract  by 
parol  evidence,  is  not  admissible  in  law  or  equity.  HoUier  o.  Eyre,  9  CI.  & 
Fin.  45 ;  Reis  v.  Scottish  Equitable  Assurance  Co.  ubi  supra.  Wood  v.  Dwar- 
ris seems  somewhat  at  variance  with  the  last  case,  but  may  also  be  supported 
on  the  ground  that  the  prospectus  was  part  of  the  policy.  See  per  Pollock 
C.  B.  in  the  last  case,  and  per  Lord  Campbell  C.  J.  in  Wheelton  v.  Hardisty, 
ubi  supra. 
A  claim  may  often  be  sustained  in  equity  by  way  of  set-off  which,  cannot  he  set 
off  at  law.  Thus  a  debt  due  from  the  plaintiff  to  a  third  person  as  a  trustee 
for  the  defendant,  may  be  equitably  set  off.  Cochrane  b.  Green,  9  C.  B.  N. 
S.  448.  So,  money  due  to  the  defendant  under  an  equitable  assimment  by  a 
third  person,  assented  to  by  the  plaintiff.  Elkin  v.  Baker,  31  L.  J.  C.  P. 
177.  A  plea  of  set-off  against  the  principal  in  an  action  by  the  agent,  such 
as  was  held  bad  as  a  legal  plea  in  Isberg  v.  Bowden,  8  Ex.  852,  would  be 
good,  and  has  been  allowed  at  chambers.  An  equitable  right  of  set-off  exists 
only  between  demands  connected  together  in  their  nature  or  by  contract ; 
Rawson  v.  Samuel,  1  Cr.  &  Ph.  161;  10  L.  J.  Ch.  214;  and  the  mere  existence 
of  cross  demands  is  not  a  sufficient  ground  for  an  equitable  plea,  unless  the 
damages  on  either  side  arise  out  of  the  same  matter,  and  are  necessarily 
equal.  A  set-off  on  equitable  grounds  to  an  action  for  freight,  that  the  goods 
had  been  negligently  damaged  to  an  amount  equal  to  the  freight,  was  held 
bad;  Steinson  v.  Hall,  1  H.  &  N.  831;  and  the  court  refused  to  allow  as  an 
equitable  plea  to  an  action  for  money  lent,  that  it  was  lent  on  the  security  of 
goods  consigned  to  the  plaintiff  for  sale  sufficient  in  value  to  repay  the  ad- 


374  PLEAS  IN  CONTRACT.      EQUITABLE  PLEAS,   ETC. 

Obs.  vance,  and  that  they  had  been  wrongfully  sold  for  less  than  proper  prices. 
Atterbury  v.  Jarvie,  2  H.  &  N.  114.  But  a  plea  of  adequate  realized  security 
in  the  hands  of  the  plaintiff  was  allowed  in  Marcon  v.  JBloxam,  11  Ex.  586. 
rEquitable  replication  and  rejoinder  to  set-off.  Watson  ■;.  Mid  Wales  Ry. 
Co.  L.  R.  2  C.  P.  593.] 

At  law  a  person  who  has  upon  the  face  of  any  written  instrument  contracted  as 
principal  cannot  set  up  that  he  was  merely  a  surety  and  avail  himself  of  a, 
defence  he  may  have  as  such,  but  in  equity  he  may  do  so  if  the  creditor 
knew  that  the  relation  of  principal  and  surety  existed.  Davies  v.  Stainbank,  6 
De  G.,  M.  &  G.  679,  [(Am.  ed.)  note  (1)  and  cases  cited.]  Accordingly, 
it  is  a  good  equitable  plea  to  an  action  on  a  promissory  note,  that  the  defend- 
ant to  the  plaintifi's  knowledge  made  it  as  a  surety,  and  that  the  plaintiff  for 
a  good  consideration  gave  time  to  the  principal  debtor  without  the  defend- 
ant's consent.  Pooley  v.  Harradine,  7  El.  &  Bl.  431;  Rayner  ii.  Fussey,  28 
L.  J.  Ex.  132;  Taylor  v.  Burgess,  5  H.  &  N.  1;  Greenough  v.  McLellan,  2 
El.  &  El.  424;  Lawrence  v.  Walmsley,  [12  C.  B.  N.  S.  799.  In  Hall  v.  Wil- 
liams, 2  Moo.  &  M.  58,  Lord  Tenterden  is  reported  to  have  held  that  one  of 
the  makers  of  a  joint  note  may,  at  law,  show  that  he  was  a  mere  surety  for 
the  other  maker,  and  so  known  to  the  plaintiif  (the  payee) ,  and  that  the  lat- 
ter had  taken  a  composition  from  the  principal  debtor.  So  parol  evidence 
has  been  admitted  at  law  to  show  that  one  of  the  makers  of  a  joint  note  was 
only  a  surety  of  the  other  maker,  and  that  the  plaintiff,  knowing  this  fact, 
had  given  time  to  the  principal  for  payment,  without  his  knowledge  or  con- 
sent. Grafton  Bank  v.  Kent,  4  N.  H.  221;  Harris  v.  Brooks,  21  Pick.  195; 
Hollier  ?;.  Eyre,  9  CI.  &  Fin.  (Am.  ed.)  1,  note  (1);  Smith  v.  King,  3  Ohio, 
185;  Davis  v.  Barrington,  30  N.  H.  517;  Carpenter  v.  King,  9  Met.  511; 
Branch  Bank  v.  James,  9  Ala.  949;  Artcher  u.  Douglass,  5  Denio,  509;  Bank 
of  Steubenville  v.  Hoge,  6  Ohio,  17;  Wilson  v.  Green,  25  Vt.  450;  Holt  v. 
Bodey,  18  Penn.  St.  207;  Grant  v.  Ferguson,  9  Missou.  123;  Mariners  Bank 
V.  Abbott,  28  Maine,  280;  Lime  Rock  Bank  v.  Mallett,  34  Maine,  547;  Core 
V.  Wilson,  40  Ind.  204;  Campbell  v.  Tate,  7  Lansing,  370.]  To  an  action  on 
two  promissory  notes,  it  was  held  a  good  equitable  defence  that  the  defendant 
had  given  them  to  the  plaintiff  to  get  back  his  title-deeds  which  he  had  de- 
posited with  plaintiff  as  a  security  for  the  payment  of  a  bill  of  exchange  which 
he  had  accepted  for  the  accommodation  of  B..  who  indorsed  it  to  the  plaintiff, 
upon  the  assurance  by  the  plaintiff  that  nothing  had  happened  to  alter  his 
liability,  whereas  the  plaintiff  had  then  given  time  to  B.  who  had  discharged 
the  defendant.  Bristow  v.  Brown,  13  Ir.  C.  L.  Rep.  201.  So,  too,  that  a 
bond  of  guaranty  to  a  limited  amount  was  executed  on  the  faith  that  the  ad- 
vances were  not  to  exceed  the  limit,  and  that  the  limit  was  exceeded.  Gor- 
don V.  Rae,  8  El.  &  Bl.  1065  ;  L.  J.  Q.  B.  185.  So  neglect  to  insure  work 
against  fire,  the  completion  of  which  the  defendant  had  guarantied,  and  which 
the  plaintiff  had  contracted  with  the  principal  to  insure.  Watts  v.  Shuttle- 
worth,  5  H.  &  N.  235 ;  7  H.  &  N.  353 ;  and  see  Strange  v.  Fooks,  9  Jur.  N.  S. 
943.  But  to  an  action  against  a  surety  on  a  bond  given  for  the  faithful  dis- 
charge of  the  principal's  duties  as  clerk  to  a  loan  society,  an  equitable  plea 
that  the  defalcations  arose  from  the  negligence  of  the  society  in  not  calling 
upon  the  clerk  for  an  account  and  payment,  was  held  bad.  Madden  !'. 
McMuUen,  1 3  Ir.  C.  L.  Rep.  305. 

It  is  no  equitable  defence  to  an  action  for  use  and  occupation,  that  the  premises 
were  burnt  down,  and  that  the  plaintiff  had  neglected  to  expend  money  re- 
ceived by  him  from  an  insurance  company  in  reinstating  them;     Lofft  v.  Den- ' 
nis,  1  El.  &  El.  474. 

A  decree  in  equity  is  not  necessarily  a  defence  at  law  ;  Phelps  v.  Prothero,  [16 
C.  B.  370;]  Collins  v.  Cave,  27  L.  J.  Ex.  146;  and  a  court  of  law  will  not 
stay  proceedings  in  an  action,  because  a  suit  in  equity  is  pending.  Pearse  i;. 
Robins,  26  L.  J.  Ex.  183.  Where  a  defendant  has  taken  proceedings  in 
equity  to  stay  the  action,  he  will  not  be  allowed  to  set  up  the  same  matter  by 
way  of  equitable  defence  to  the  action.  Schlumberger  v.  Lister,  [2  El.  &  VA. 
855.]  A  defendant  having  pleaded  an  equitable  defence  at  law,  is  not  pre- 
cluded from  resorting  to  equity,  although  the  common  law  court  has  full  juris- 
diction, and  his  plea  is  a  bar  to  the  action.  Evans  v.  Bremridge,  2  Kay  & 
J.  174.     But  see  Terrell  v.  Higgs,  26  L.  J.   Ch.  837;  Wild  v.  Hillas,  28  L. 
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Ob8.  J.  Ch.  170.  When  an  equitable  defence  is  not  actually  pleaded  at  law,  a 
court  of  equity  will  not  refuse  to  interfere,  although  the  defendant  might 
plead  the  defence  to  the  action.  ICingsford  v.  Swinford,  28  L.  J.  Ch.  413; 
Gompertz  v.  Pooley,  28  L.  J.  Ch.  484.  So  a  defendant  may  enforce  an 
equitable  set-off  in  a  court  of  equity,  though  he  might  have  pleaded  it  at  law. 
Jenner  v.  Morris,  30  L.  J.  Ch.   361. 

A  plea  pleaded  as  an  equitable  plea  may  be  supported  as  a  defence  at  law. 
Vorley  v.  Barrett,  vbi  supra ;  Thorne  v.  Tilbury,  3  H.  &  N.  534 ;  Hyde  v. 
Graham,  1  H.  &  C.  593. 
.  Leave  is  necessary  to  plead  an  equitable  defence  with  other  pleas,  but  it  may 
be  pleaded  alone  without  sucla  leave;  Atterbury  v.  Jarvie,  [2  H.  &  N.  114:] 
but  see  per  Bramwell  B.  in  Hunter  i'.  Gibbons,  [1  H.  &  N.  459;]  subject, 
however  to  it  being  struck  out  under  s.  52  of  the  C.  L.  P.  Act,  1852,  or  s.  86 
of  the  C.  L.  P.  Act,  1854.    Ante,  371. 

Where  it  is  doubtful  whether  or  not  an  equitable  pleading  is  good,  the  court 
will  allow  it,  giving  the  other  party  leave  to  demur.  Steele  v.  Haddock,  10 
Ex.  643;  Elliott  v.  Mason,  26  L.  J.  Ex.  175. 

The  sections  apply  only  to  causes  where  there  are  pleadings,  and  therefore  not 
to  an  action  of  ejectment.     Neave  c.  Avery,  [16  C.  B.  328.]  (b) 

Commencements  of  Equitable  Pleadings,  ante,  22,  Form  6,  and  note  (y). 

MISTAKE.  _ 

1.  Plea  to  an  Action  of  Trover  for  Goods,  that  the  Groods  in  question 
were  sold  to  and  paid  for  hy  the  Defendant,  but,  hy  Mistake  of  the 
Brokers  employed  by  Plaintiff  and  Defendant,  were  not  included  in 
the  Bought  and  Sold  Notes. 

Steele  v.  Haddock,  10  Ex.  643. 

2.  Plea  to  an  Action  for  not  paying  for  Groods,  part  of  which  had 
been  taken,  and  for  not  accepting  the  Residue,  that  the  Sale  was  by 
Sample,  and  that  the  Brokers  acting  for  Plaintiff  and  Defendant 
by  Mistake  omitted  that  Term  from  the  Bought  and  Sold  Notes,  and 
Defendants,  in  Ignorance  that  the  Groods  were  not  equal  to  Sample, 
took  Delivery  of  part,  but  refused  to  accept  the  Residue,  which  was 
still  under  the  Control  of  the  Plaintiff,  and  had  paid  into  Court  upon 
a  Count  for  Groods  sold  and  delivered,  the  Value  of  the  Groods  taken. 

Borrowman  v.  Rossel,  33  L.  J.  C.  P.  Ill ;  [16  C.  B.  N.  S.  58.] 

3.  Plea  to  an  Action  on  a  Charter-party,  that  by  Mistake,  contrary 
to  the  Intention  of  Plaintiff  and  Defendant,  it  was  signed  so  as  to 
make  the  Defendant,  who  was  only  an  Agent,  personally  liable. 

Wake  V.  Harrop,  7  H.  &  N.  17 ;  30  L.  J.  Ex.  273 ;  31  L.  J.  Ex.  451. 

4.  Plea  to  an  Action  for  Breach  of  a  Covenant  not  to  practise  as  a 
Surgeon  within  a  certain  District,  that  the  practising  was  in  a  part 
of  the  District  which  had  been  treated  as  not  within  the  District,  and 
never  intended  by  the  Parties  to  be  included  in  the  Covenant,  and 
which  was  so  included  by  mutual  Mistake. 

Luce  V.  Izod,  1  H.  &  N.  245. 

(6)  The  cases  in  which  equitable  pleadings    ences  to  precedents  ;  the  other  cases  will  be 
have  been  allowed  or  held  good  will  be  found    found  in  the  Observations. 
in  the  ObseiTations  or  in  the  following  refer- 
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5.  Replication  to  a  Plea  of  Release,  that  the  Release  was  by  Mistake 

worded  to  include  the  Claim  sued  on. 
Lyall  V.  Edwards,  6  H.  &  N.  337.  (c) 

6.  Replication,  in  an  Action  ly  a  Co-surety  for  Contribution,  to  a  Plea 
of  a  Discharge  by  the  Plaintiff  of  the  Principal,  that  the  Agree- 
ment by  which  it  was  alleged  the  Principal  was  discharged  was 
worded  by  Mistake,  so  as  to  include  the  Claim  in  respect  of  which 
Contribution  was  sought,  and  that  the  true  Agreement  had  been  per- 
formed. 

Vorley  v.  Barrett,  1  C.  B.  N.  S.  225. 

SET-OFF. 

7.  Plea  of  a  Set-off  of  a  Judgment  Debt  recovered  in  the  Name  of  a 

Trustee  who  never  had  any  Beneficial  Interest  in  it. 
Cochrane  v.  Green,  9  C.  B.  N.  S.  448. 

8.  Plea  of  a  Set-off  of  Money  in  the  Hands  of  the  Plaintiff  equitably 

assigned  to  the  Defendants  with  the  Plaintiff'' s  Assent. 
Elkin  V.  Baker,  11  C.  B.  N.  S.  526. 

PRINCIPAL  AND   SURETY. 

9.  Plea  to  an  Action  on  a  Promissory  Note,  that  the  Defendant  made 
the  Note  as  Surety  only  for  another  Maker,  to  whom  the  Plaintiff 
gave  Time. 

Pooley  V.  Harradine,  7  El.  &  Bl.  431 ;  Eayner  v.  Fussey,  28  L.  J.  Ex.  132  ; 
Taylor  v.  Burgess,  5  H.  &  N.  1 ;  Greenough  v.  McLellan,  30  L.  J.  Q.  B.  15, 
143.  {d)     Post,  "  Promissory  Notes." 

10.  Plea  to  an  Action  by  an  Indorsee  against  the  Acceptor  of  a  Bill 
for  the  Accommodation  of  the  Drawer,  that  the  Plaintiff,  by  enter- 
ing into  a  Deed  of  Arrangement,  had  given  Time  to  the  Drawer. 

Bailey  v.  Edwards,  12  W.  K.  537 ;  3  N.  R.  377. 

11.  Plea  to  an  Action  on  a  Promissory  Note,  that  the  Defendant  joined 
in  it  as  Surety  for  U.,  the  other  Maker,  and  that  the  Plaintiff,  know- 
ing this,  agreed  that  he  would  call  in  the  Note  within  three  Years ; 
but  having  omitted  to  do  so,  he  lost  the  Means  of  obtaining  Payment 

■    from  JS.,  who  had  since  become  Insolvent. 

Lawrence  v.  Walmsley,  12  C.  B.  N.  S.  799. 

(c)  Mistake  as  to  the  legal  effect  of  the        (rf)  And  see  Bristow  v.  Brown,  13  Irish  C 
release,  would  not  be  a  good  answer.     Teed    L.  Rep.  201,  ante,  Obs. 
V.  Johnson,  25  L.  J.  Ex.  110,  and  ante,  Obs. 
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12.  Plea  to  a  Promissory  Note,  that  the  Plaintiff  was  Surety  only  for 
a  Loan  by  the  Plaintiff  to  one  IE.,  and  that  the  Plaintiff  had  negli- 
gently sold  Groods  sufficient  to  cover  the  Loan  under  a  Bill  of  Sale 
which,  together  with  the  Note,  had  been  given  as  Security  for  the 
Loan. 

Mutual  Loan  Fund  Association  v.  Sudlow,  5  C.  B.  N.  S.  449. 

[12a.  Plea  to  an  Action  on  a  Bill  of  Exchange,  that  Bill  was  accepted 
hy  Defendant  as  payment  for  Goods  agreed  to  he  sold  and  shipped, 
^c.  hy  the  Braiver  to  the  Defendant,  that  part  only  was  shipped, 
that  Drawer  paid  Plaintiff's  Amount  of  Bill,  and  that  Defendant 
has  a  Set-off  against  Drawer. 

The  Agra  &  Mastermann's  Bank  v.  Leighton,  L.  R.  2  Ex.  56. 

126.  Plea  to  an  Action  fornot  letting,  ^c.  that  the  Purposes  for  which, 

^c.  were  not  legal. 
Cowan  V.  Milbourn,  L.  R.  2  Ex.  230.] 

13.  Plea  to  a  Bond  of  Guaranty  to  the  Extent  of  £1,000  to  secure  a 
Banking  Account,  that  Advances  were  not  to  he  made  beyond  that 
Sum,  and  that  greater  Advances  had  been  made. 

Gordan  t-.  Rae,  8  El.  &  Bl.  1065. 

14.  Plea  to  an  Action  on  a  Guaranty  for  the  Completion  of  Worlc,  that 
the  Completion  had  been  prevented  hy  Fire,  and  that  the  Plaintiff 
had  contracted  with  the  Principal  to  insure  against  Fire,  but  had  not 
done  so. 

Watts  V.  Shuttleworth,  5  H.  &  N.  235  ;  7  H.  &  N.  353.  (e) 

GENERALLY. 

15.  Plea  to  Detinue  for  Deeds,  ^c.  against  the  Registered  Officer  of 
a  Banking  Company,  dn  Equitable  Mortgage  to  secure  Advances  to 
a  Third  Party. 

That  before  the  said  detention,  one  A.  B.  being  indebted  to  the  banking 
company  in  a  certain  sum  of  money  on  his  banking  account  with  the  said  com- 
pany, the  plaintiff,  in  order  to  induce  the  said  company  to  make  further  ad- 
vances to  the  said  A.  B.  on  his  said  banking  account,  agreed  with  the  said 
company  to  deposit  with  the  said  company,  and  did  then  deposit  the  said  deeds, 
papers,  and  writings  with  the  said  company,  to  be  held  by  the  said  company  as 
a  security  by  way  of  equitable  mortgage  to  a  certain  amount  for  and  in  re- 
spect of  further  advances  to  be  made  by  the  said  company  to  the  said  A.  B., 
on  his  said  banking  account,  until  repayment  of  the  same,  and  the  said  com 
pany  then  received  the  said  deeds,  papers,  and  writings  for  the  purpose  and 

(e)  And  see  Strange  v.  Fooks,  9  Jur.  N.  S.  943. 
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upon  the  terms  aforesaid ;  and  tlie  defendant  says,  that  the  said  company  did 
thereupon  afterwards,  from  time  to  time,  malie  such  further  advances  to  the 
said  A.  B.  on  his  said  banking  account,  to  wit,  to  the  amount  aforesaid,  which 
advances  at  the  time  of  the  said  detention  remained,  and  still  remain,  unpaid. 
Wherefore  the  defendant  hath  continually  hitherto  detained,  and  still  detains, 
the  said  deeds,  papers,  and  writings,  as  he  lawfully  may  for  the  cause  aforesaid, 
which  is  the  detention  in  the  declaration  mentioned. 

16.  Plea  to  an  Action  on  a  Covenant  in  a  Mortgage  Deed,  for  Pay- 
ment of  Principal  Money  and  Interest,  that  the  Mortgaged  Property 
had  been  sold  by  the  Plaintiff  under  the  Power  of  Sale,  and  sufficient 
realized  to  pay  the  Debt. 

Marcon  v.  Bloxam,  11  Ex.  686. 

17.  Plea  to  a  like  Action,  that  Defendant  and  Wife,  since  dead,  mort- 
gaged the  Property,  being  the  Wife's  and  sufficient  in  Value  to  pay 
off  a  Debt  to  the  Defendant,  contracted  hy  the  Wife  before  Marriage, 
and  that  the  Plaintiff  as  the  Wife^s  Heir-at-law  is  entitled  to  the 
Equity  of  Redemption. 

Gee  V.  Smart,  8  El.  &  Bl.  313. 

18.  Plea  setting  up  a  Grant  of  Escheated  Property,  and  suing  Q-rantor 

contrary  to  Grood  Faith. 
Billing  V.  The  East  India  Company,  81  L.  J.  Ex.  240. 

19.  Plea  to  an  Action  for  obstructing  Lights,  ^c.  that  the  Obstruc- 
tion ivas  occasioned  by  the  pulling  down  of  old  Buildings  and  the 
Erection  of  new,  at  a  great  Expense,  with  the  Kn,owledge,  Acquies- 
cence, and  Consent  of  the  Plaintiff. 

Replication,  that  the  Plaintiff  acquiesced  upon  the  Faith  of  False  Rep- 
resentations made  hy  the  Defendant. 

Davies  v.  Marshall,  31  L.  J.  C.  P.  61  ;  [10  C.  B.  N.  S.  697.]     . 

20.  Plea  to  an  Action  on  an  Agreement  for  Non-payment  of  the  Price 
of  Barlt,  that  Plaintiff  was  merely  an  Agent,  and  that  the  Defend- 
ant agreed  to  pay  at  a  Rate  mentioned  in  the  Agreement  on  the  As- 
surance that  he  should  only  be  called  upon  to  pay  a  Certain  Price 
and  the  Actual  Expenses  incurred,  and  that  the  Defendant  settled 
with  the  Principal,  who  had  Notice,  on  the  Real  Terms  of  the  Con- 
tract. 

Eogers  v.  Hadley,  32  L.  J.  ifix.  241. 

21.  Plea  to  an  Action  by  a  Joint  Stock  Company  against  a  Shareholder 
for  Calls,  a  performed  Agreement  between  the  Defendant,  who  was  a 
Director,  and  the  other  Directors,  that  he  should  retire  and  transfer 
his  Shares  to  the  Secretary,  for  the  Benefit  of  the  Company. 

The  Plate  Glass  Universal  Insurance  Company  v.  Sunley,  26  L.  J.  Q.  B.  316. 
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22.  Plea  to  Breaches  of  Covenant  for  Non-payment  of  Premiums  which 
had  accrued  due  after  Certificate  in  Bankruptcy,  on  a  Policy  given 
to  secure  a  JDeht,  that  the  Plaintiff  proved  a  great  part  of  the  Debt 
under  the-  Petition,  and  elected  to  take  the  Benefit  of  it. 

Elder  v.  Beaumont,  8  El.  &  Bl.  35. 

23.  Replication  to  a  Plea  of  Untrue  Statement  in  an  Action  on  a  Life 
Policy,  that  the  Policy  was  effected  upon  the  Faith  of  a  Prospectus 
stating  that  Policies  should  he  indisputable,  except  in  Case  of  Fraud. 
Wood  V.  Dwarris,  11  Ex.  493  ;  Wheelton  v.  Hardisty,  8  El.  &  Bl.  232. 

24.  Replication  to  a  Plea  of  Accord  and  Satisfaction  by  Delivery  of 
Money  and  Deeds,  to  so  much  of  the  Claim  as  the  Plea  alleged  to 
have  been  satisfied  by  the  Deeds,  that  they  were  never  of  any  Value. 

Stears  v.  The  South  Essex  Gaslight  &  Coke  Co.  30  L.  J.  C.  P.  40 ;  [9  C. 
B.  N.  S.  ISO.] 

25.  Replication  to  a  Plea  of  Release,  that  it  was  collusive  between 
the  nominal  Plaintiff  and  the  Defendant,  to  defeat  the  Assignee  of 
the  Claim  for  whose  Benefit  the  Action  was  brought. 

De  Pothonier  v.  De  Mattos,  EL,  Bl.  &  El.  461. 


ESTOPPEL. 

Obs.  —  An  estoppel  is  where  a  man  is  forbidden  by  law  to  speak  against  his  own 
deeds,  for  by  his  act  or  acceptance  he  may  be  estopped  to  allege  or  speak  the 
truth.  Co.  Litt.  352  u.  "  There  are  three  kinds  of  estoppels,  viz.  :  By 
matter  of  record  ;  by  matter  in  writing  ;  and  by  matter  in  pais.  By  matter 
of  record,  viz.  by  letters-patent,  fine,  recovery,  pleading,  taking  of  con- 
tinuance, confession,  imparlance,  warrant  of  attorney,  admittance.  By  mat- 
ter in  writing,  as  by  deed  indented,  by  making  an  acquittance  by  deed  in- 
dented, or  by  deed  poll,  by  defeasance,  by  deed  indented,  or  by  deed  poll. 
By  matter  in  pais,  as  by  hiring  of  seisin,  by  entry,  by  acceptance  of  rent, 
by  partition,  and  by  acceptance  of  an  estate. "  lb.  See,  generally  as  to  estop- 
pel. The  Duchess  of  Kingston's  case,  2  Smith's  L.  C.  where  all  the  law 
and  cases  are  considered;  Co.  Litt.  362  a;  Com.  Dig.  Estoppel;  1  Wms. 
Saund.  325  a,  notes  (4)  and  (c);  [1  Chitty  PI.  629,630,  and  notes  ;  1  Chitty 
Contr.  (11th  Am.  ed.)  7,  and  note  (d)  8,  and  note  (/);  Bigelow  Estoppel, 
c.  xix.  p.  473  et  seq.;  Brown  «.  Wheeler,  17  Conn.  345  ;  Preston  v.  Mann, 
25  Conn.  118  ;  Andrews  v.  Lyon,  11  Allen,  347  ;  Hicks  v.  Cram,  17  Vt. 
449  ;  Brubaker  u.  Oijeson,  36  Penn.  St.  519  ;  Darrah  v.  Bryant,  56  Penn. 
St.  69  ;  WiUiams  o.  Chandler,  25  Texas,  4 ;  Davidson  v.  Young,  38  111. 
145  ;  Heath  v.  Derry  Bank,  44  N.  H.  174  ;  Garlinriiouse  v.  Wliitwell,  51 
Barb.  208  ;  Cummings  v.  Webster,  43  Maine,  192;  Rangeley  v.  Spring,  21 
Maine,  130  ;  Wilson  v.  Castro,  31  Cal.  420  ;  Jewett  v.  Miller,  6  Selden, 
402  ;  Manufacturers'  Bank  v.  Hazard,  30  N.  Y.  226  ;  Newman  v.  Edwards, 
34  Penn.  St.  32  ;  Cowles  v.  Bacon,  21  Conn.  451  ;  Stone  v.  Britton,  22  Ala, 
543  ;  Burton  !;.  Black,  32  Geo.  53  ;  Niantic  Bank  v.  Dennis,  37  111.  381 
Williams  v.  Jackson,  28  Ind.  384  ;  Tappan  v.  Morseman,  18  Iowa,  499 
Martin  v.  Righter,  10  N.  J.  (Eq.)  510  ;  Richardson  v.  Chickering,  41  N.  H 
380  ;  Strong  o.  Ellsworth,  26  Vt.  366  ;  Montpelier  &  Wells  River  &c. 
B.  R.  Co.  V.  Langdon,  45  Vt.  137;  Langdon  v.  Doud,  10  Allen,  433,  437  ; 
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Obs.  Zuchtmann  r.  Roberts,  109  Mass.  S3,  54  ;  Carroll  v.  Manchester  &  Law- 
rence K.  R.Corp.  Ill  Mass.  1  ;  Davis  v.  Handy,  37  N.  H.  65,  75,  and  cases 
cited.]  Estoppel  by  matter  of  record  or  writing  is  conclusive  if  pleaded, 
where  there  is  an  opportunity  of  pleading  it,  but  if  only  offered  in  evidence 
would  not  be  so  ;  and  if  not  then  pleaded  it  will  be  taken  as  waived.  Where 
there  is  no  opportunity  of  pleading  it,  it  is  conclusive  as  evidence.  Duchess 
of  Kingston's  case,  2  Smith's  L.  C.  and  notes  ;  Freeman  v.  Cooke,  2  M.  & 
W.  654  ;  Litchfield  v.  Ready,  5  Ex.  939  ;  Outram  v.  Morewood,  3  East, 
365 ;  Vooght  v.  Winch,  2  B.  &  Aid.  662 ;  Cammell  v.  Sewell,  3  H.  &  N. 
617 ;  5  H.  &  N.  728.  See  Wilson  v.  Butler,  4  Bing.  N.  C.  748  ;  Magrath  v. 
Hardy,  lb.  782;  [2  Chitty  Contr.  (11th  Am.  ed.)  1175,  note  (x)  and  cases 
cited  ;  Wright  v.  Butler,  6  Wend.  288,  289  ;  Gardner  v.  Buckbee,  3  Cowen, 
120;  Young  v.  Black,  7  Cranch,  565;  Adams  v.  Barnes,  17  Mass.  365  ; 
Howard  v.  Mitchell,  14  Mass.  241  ;  1  Chitty  PI.  630;  Davis  v.  Thomas,  5 
Leigh,  1  ;  Isaacs  v.  Clark,  12  Vt.  642 ;  Lord  v.  Bigelow,  8  Vt.  461  ;  Wood- 
house  V.  Williams,  3  Dev.  (N.  Car.)  508  ;  McNair  v.  OTallon,  8  Missou. 
188  ;  Bufferlow  v.  Newsom,  1  Dev.  (N.  Car.)  208;  Flandreau  v.  Downey,  23 
Cal.  354 ;  Whittaker  v.  Jackson,  2  H.  &  C.  926.]  Estoppel  by  matter  in 
pais  may  be  pleaded,  although  it  is  conclusive  in  evidence  without  being  spe- 
cially pleaded.  Sanderson  v.  Collman,  4  M.  &  G.  209  ;  Lyon  v.  Reed,  13 
M.  &  W.  285  ;  Co.  Litt.  322  a.  See,  also,  Darlington  v.  Pritchard,  4  M.  &  G. 
783.  [Under  statutes,  see  Wood  v.  Ostram,  29  Ind.  177;  Ransom  v.  Stan- 
berry,  22  Iowa,  334.]  An  estoppel  need  not  be  replied  when  it  appears  on 
the  face  of  the  pleadings.  Beckett  v.  Bradley,  2  D.  &  L.  586  ;  Macgregor 
V.  Rhodes,  6  El.  &  Bl.  266  ;  [1  Chitty  PI.  629  ;  Hostler  v.  Hays,  3  Cal.  302.] 
It  is  a  well  established  rule  of  law,  that  estoppels  bind  parties  and  privies  — 
not  strangers.  Co.  Litt.  352  a;  Petrie  v.  Nuttall,  11  Ex.  569  ;  Heane  v. 
Rogers,  9  B.  &  C.  577  ;  [Massure  v.  Noble,  11  111.  531  ;  Langston  v.  M'Kin- 
nie,  2  Murph.  67  ;  Griffin  v.  Richardson,  11  Ired.  (Law)  439  ;  Miles  v.  Miles, 
8  Watts  &  S.  135  ;  Langer  v.  Felton,  1  Rawle,  141  ;  Nutwell  v.  Tongue,  22 
Md.  419  ;  Braintree  v.  Hingham,  17  Mass.  432  ;  Worcester  c.  Green,  2  Pick. 
425  ;  Deery  v.  Cray,  5  Wallace,  795  ;  Williams  v.  Chandler,  25  Texas,. 4  ; 
Griggs  V.  Smith,  12  N.  J.  (Law)  22;  Bigelow  C.  J.  in  Gardner  o.  Lane,  12 
Allen,  43  ;  Glidden  v.  Unity,  30  N.  H.  104,  119;  Miller  v.  Holman,  1  Grant 
Cas.  243 ;  Cottle  v.  Sydnor,  10  Missou.  763 ;  Cuttle  v.  Brockway,  32  Penn. 
St.  45.]  The  doctrine  of  estoppel  by  deed  only  applies  between  the  parties 
to  the  deed  and  to  matters  arising  out  of  the  deed.  In  collateral  matters, 
the  deed  would  be  evidence,  but  no  estoppel.  Carter  v.  Carter,  27  L.  J.  Ch. 
74.  For  every  estoppel  ought  to  be  reciprocal,  that  is,  to  bind  both  parties; 
[Boiling  V.  Mayor,  3  Rand.  563  ;  Schuhman  v.  Garratt,  16  Cal.  100  ;  Lansing 
V.  Montgomery,  2  John.  382  ;  Lon^well  v.  Bentley,  3  Grant  Cas.  177  ;  Aver- 
ill  V.  Wilson,  4  Barb.  180  ;  New  York  &c.  R.  R.  Co.  v.  Schuyler,  38  Barb. 
534;  Cohoes  Co.  v.  Goss,  13  Barb.  137  ;  Louis  v.  Castleman,  27  Texas, v407; 
Wright  V.  Hazen,  24  Vt.  143]  ;  which  is  the  reason  that  regularly  a  stranger 
shall  neither  take  advantage  of  nor  be  bound  by  the  estoppel. 
In  an  action  between  the  parties  to  a  deed,  and  not  collateral  to  it,  the  deed  is 
a  conclusive  bar.  Wiles  v.  Woodward,  5  Ex.  557  ;  Carpenter  v.  Butler,  8 
M.  &  W.  209  ;  see  Eraser  v.  Pendlebury,  31  L.  J.  C.  P.  1  ;  but  a  person  is 
not  estopped  or  concluded  by  an  admission,  which  he  may  show  to  be  mis- 
taken, unless  another  person  has  been  induced  to  alter  his  condition  thereby. 
Heane  v.  Rogers,  9  B.  &  C.  584.  [As  to  the  manner  and  form  of  pleading 
an  estoppel,  see  Gray  «.  Pingry,  17  Vt.  419  ;  when  and  how  far  estoppel 
must  be  pleaded,  see  Lansing  v.  Montgomery,  2  John.  382.]  Wliere  the  re- 
covery of  judgment  by  one  of  several  joint  contractors  in  an  action  against 
him  is  pleaded  by  the  others  as  a  defence  to  a  subsequent  action  against  them 
in  respect  of  the  same  matter,  the  plea,  to  be  good,  must  show  that  the  judg- 
ment was  obtained  on  grounds  of  defence  open  to  all  the  joint  contractors. 
Phillips  V.  Ward,  [2  H.  &  C.  717;]  33  L.  J.  Ex.  7;  [Neville  v.  Hancock,  15  Ark. 
511.]  As  to  effect  of  a  recovery  of  judgment  see  Boileau  v.  Rutlin,  2  Ex. 
665  ;  Howlett  v.  Tarte,  10  C.  B.  N.  S.  813  ;  [Bigelow  Estoppel,  46  et  seq.'] 
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1.   Oommencement  and  Conclusion  of  a  Plea  of  Matter  ofUstoppel.  (/) 

The  defendant,  by ,  his  attorney  [or  "  in  person  "],  says  that  the  plain- 
tiff ought  not  to  be  admitted  to  say  [^stating  the  matter  to  which  the  estoppel 
relates^,  because  he  says  £stafe  thi  matter  of  estoppel,  and  conclude ;]  And  this 
the  defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  plaintiff 
ought  to  be  admitted  against  his  own  acknowledgment  by  his  deed  aforesaid 
\_or  otherwise  according  to  the  estoppel]  to  say  [staiing  the  matter  to  which  the 
estoppel  relates,  as  before']. 

2.  Replication  hy  way  of  Estoppel  to  a  Plea.  (^) 

That  the  defendant  ought  not  to  be  admitted  to  plead  the  said  plea  by  him 
above  pleaded,  because  he  says  \state  the  matter  of  estoppel].  And  this  the 
plaintiff  is  ready  to  verify.  "Wherefore  he  prays  judgment  if  the  defendant 
ought  to  be  admitted  contrary  to  his  own  acknowledgment  and  deed  to  plead 
that  \here  state  the  matter  to  which  the  estoppel  relates]. 

3.  Plea  by  Matter  of  Estoppel,  that  the  Plaintiff  brought  an  Action 
against  the  Defendant  for  the  same  Cause  of  Action,  and  that  the 
Defendant  had  Judgment,  (h) 

Commencement,  supra.]     That   the  j)laintiff  before   this  suit  brought  an 

action  against  the  defendant  in  the  court  of ,  for  the  said  debt  [or  "  cause 

of  action  "]  in  the  declaration  mentioned,  and  thereupon  such  proceedings  were 
had  that  afterwards  and  before  this  suit,  it  was  considered  by  the  judgment 
of  the  said  court  that  the  plaintiff  should  take  nothing  by  his  writ  in  respect 

(/)   See  Stephen  on  PI.  6th  ed.  322.     Al-  of   estoppel  final  and  conclusive.     For  in 

though  it  is  doubtful  since  the  C.  L.  P.  Act,  Plummer  v.   Woodburne,   4   B.   &   C.  625, 

1 852,  s.  66,  whether  a  plea  by  way  of  estop-  where  see  a  form,  the  court  says,  that  before 

pel   requires   a  formal   commencement   and  you  set  up  a  foreign  judgment  as  conclusive 

prayer   of  judgment,  yet   in   practice   they  in  the   nature   of  an  estoppel   between   the 

have  been  continued  as  before  the  act.     See  parties,  it  must  appear  on  the  record  that  it 

ante,  17,  note  {i).  is  decisive  and  binding  between  them  in  the 

(g)   Stephen  on  PI.  6th  ed.  322.     A  rep-  colony  where  the  judgment  is  given.     See 

lication  to  a  plea  of  estoppel   should  have  post,  "Judgment  recovered."  For  forms,  see 

a  formal  commencement  and  conclusion,  al-  Plummer  v.  Woodburne,  ubi  sup,  and  Gen- 

though  it  only  be  taking  issue  on  the  plea.  eral  Steam  Navigation  Co.  v.  Guillon,  11  M. 

(A)  See  forms,  Palmer  v.  Temple,  9  Ad.  &  &  W.  877  ;  Callandar  v.  Dittrich,  4  M.  &  G. 
E.  508;  Overton  o.  Harvey,  9  C.  B.  324;  68;  [Frayes  v.  Worms,  10  C.  B.  N.  S.  149.] 
Eastmore  v.  Laws,  5  Bing.  N.  C.  444;  Gor-  A  judgment  in  ejectment  is  not  conclusive 
don  V.  Whitehouse,  18  C.  B.  747.  A  verdict  evidence  of  title  in  the  action  for  mesne 
obtained  by  a  defendant  should  be  pleaded  by  profits,  unless  it  be  pleaded  by  way  of  es- 
way  of  estoppel,  because  a  defendant  ought  toppel.  Doe  v.  Huddart,  2  Cr.,  M.  &  R. 
not  in  point  of  law  to  be  twice  vexed  for  the  316.  Eeplication  of  estoppel  in  ejectment, 
same  cause  of  action,  and  by  pleading  the  Doe  «.  Wright,  10  Ad.  &  E.  763.  That  de- 
verdict,  he  shows  that  the  plaintiff  is  not  at  fondant  accepted  a  lease  from  the  plaintiff, 
liberty  to  try  a  question  a  second  time,  which  Darlington  t'.  Pritchard,  4  M.  &  G.  783;  2 
had  been  tried  before  and  decided  against  Dowl.N.  S.  664.  Estoppel  by  acts  in  pais, 
him.  Vooght  v.  Winch,  2  B.  &  Aid.  662 ;  see  Lyon  v.  Reed,  13  M.  &  W.  285  ;  Sander- 
Overton  v.  Harvey,  9  C.  B.  324.  A  judg-  son  v.  Collman,  4  M.  &  G.  209.  Estoppel 
ment  against  a  defendant,  however,  is  not  by  deed.  South  Eastern  Ry.  Co.  i;.  Warton, 
matter  in  estoppel,  but  only  the  subject  of  a  6  H.  &  N.  520.  As  to  effect  by  way  of  ad- 
plea  in  bar,  and  is  a  merger  of  the  plaintiff's  mission  of  accepting,  &c.  a  bill  of  exchange, 
original  cause  of  action,  because  he  can  have  Sanderson  v.  Collman,  4  M.  &  G.  209  ;  Mac- 
an  immediate  remedy  by  writ  of  execution,  grogor  u.  Rhodes,  6  EL  &  Bl.  266  ;  Ashpitel 
Smith  V.  Nicholls,  5  Bing._  N.  C.  208,  220.  v.  Bryan,  32  L.  J.  Q.  B.  91  ;  [3  B.  &  S.  474,J 
A  judgment  against  a  plaintiff  in  a  foreign  affirmed  in  exchequer  chamber, 
or  colonial  court  can  only  be  pleaded  by  way 
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of  the  said  debt  [or  "cause  of  action"],  as  by  the  record  of  the  said  court  fully 
appears  and  which  said  judgment  is  still  in  full  force.     [  Conclude  as  supra.'] 

[4.  Plea  in  Estoppel,  that  ly  Deed  made  between  the  Plaintiff  and  the 

Defendant,  the  Plaintiff  acknowledged  the  Settlement  of  the  Claim. 

South  Eastern  Ey.  Co.  v.  Warton,  6  H.  &  N.  520.] ' 


EVICTION.     See^osf,  "  Landlord  and  Tenant." 


EXCHANGE,    CONTRACT   OF. 

Plea  (to  the  Form,  ante,  119)  that  the  Defendant  delivered  the  Groods 

in  Exchange,  (t) 

That  he  did  deliver  to  the  plaintiff  the  said  horse,  and  pay  the  plaintiff  the 
sum  of  £ . 


EXECUTORS  AND  ADMINISTRATORS,  (/fc) 

1.  Plea  that  the  Plaintiff  is  not  Executor  or  Administrator. 

That  the  plaintiff  is  not  executor  [or  "administrator"]  as  alleged.  (I) 

2.  Plea  that  Defendant  is  not  Administrator. 

C.  D.  sued  as  administrator, )      That  he  is  not  nor  ever  has  been  administra- 
&c.  ats.  A.  B.  )  tor,  as  alleged,  {m) 

3.  Plea  that  Defendant  is  not  Executor,  (ji) 
That  he  is  not  nor  ever  has  been  [if  several  defendants,  "  that  they  are  not 

(i)  Non  assumpsit  merely  denies  the  con-  47 ;  Picard  w.  Brown,  6  T.  R.  550  ;  1  Wms.  on 

(rac<,  not  the  breach.     Ante,2S\.  Executors;  1  Saund.  275,  note  (.3).     Where 

[k)  See,  in  general,  Williams  on  Execu-  a  party  interferes  a!5  executor  without  really 
tors;  2  Chit.  Prac.  11th  ed.  1212-1224.  As  being  so  or  having  obtained  letters  oT  ad- 
to  when  executors  are  chargeable  for  rent  of  ministration,  he  should  be  sued  as  executor, 
premises,  and  form  of  pleas,  Rubery  v.  Ste-  and  if  sued  a.'i  administrator  he  may  plead  as 
vens,  4  13.  &  Ad.  244 ;  and  for  repairs,  &c.  above.  Where  the  defendant  pleads  ne  un- 
Trecmere  v.  Morison,  1  Bing.  N.  C.  97.  En-  ques  executor  or  administrator,  or  a  release  to 
try  of  one  does  not  make  both  executors  lia-  himself,  and  it  is  found  against  him,  the  judg- 
ble  in  use  and  occupation ;  and  see  form  of  ment  is,  that  the  plaintiff  do  recover  both 
pleas.  Nation  v.  Tozer,  1  Cr.,  M.  &  R.  1 72 ;  the  debt  and  costs  in  the  first  place,  de  bonis 
Woolaston  v.  Hakewill,  3  M.  &  G.  320 ;  and  teslataris  si,  Sfc.  and  si  non,  Sfc.  de  bonis  pro- 
see  Hornidge  v.  Wilson,  11  Ad.  &  E.  655.  priis.  The  reason  alleged  is,  that  the  execn- 
An  executor  may  be  charged  for  the  use  and  tor  cannot  but  know  these  to  be  false  pleas, 
occupation  of  land  held  by  him  under  a  de-  2  Wms.  Executors,  5th  ed.  1789.  The  plea 
mise  made  to  the  testator.  Atkins  v.  Hum-  should,  therefore,  not  be  pleaded  without  the 
frey,  2  C.  B.  654.  When  liable  under  party-  strongest  grounds  to  expect  success  thereon, 
wall  act,  Thacker  u.  Wilson,  3  Ad.  &  E.  142.  (n)  See  last  note.     Plea  of  non-joinder  of 

(l)  By  R.  5,  Trin.  T.  1853,  in  all  actions  a  co-executor,  ante,  272,  form  8.  The  plain- 
by  and  against  executors  or  administrators,  tiff  has  to  prove  that  defendant  is  executor, 
the  character  in  which  the  plaintiff  or  de-  by  proving  that  he  has  acted  as  such  by  in- 
fendant  is  stated  on  the  record  to  sue  or  be  termeddling,  and  thus  establishing  that  he  is 
sued,  shall  not  in  any  case  be  considered  as  executor  de  son  tort.  See  1  Wms.  on  Ex'orn, 
in  issue,  unless  specially  denied.  225;  1   Saund.  265,  note  (2).     Evidence  of 

(m)    Com.    Dig.    Administrator,    B.    1 ;  this,  Sorle   v.  Waterworth,  4   M.  &   W.  9. 

Pleader,   2  D.   13 ;  Plowd.   182 ;   2    Saund.  Ordering  funeral  not  sufficient,  Camden  i'. 
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nor  ever  have  been  executors,  nor  is  nor  has  either  of  them  been  "]  executor 
of  the  last  will  and  testament  of  the  said  E.  F.,  nor  ever  administered  ["  nor 
did  either  of  them  ever  administer  "]  any  of  the  goods  or  chattels  which  were 
of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  as  alleged,  (o) 

4.  Never  Indebted.  (/>) 

That  the  said  E.  F.  in  his  lifetime  never  was  indebted  [i/  the  declaration 
contain  a  count  on  a  claim  against  the  executor,  state,  "  that  neither  the  said 
E.  F.  in  his  lifetime,  nor  the  defendant,  as  executor  as  aforesaid,  ever  was  in- 
debted "]  as  alleged. 

5.  Plea  hy  an  Executor  of  Never  Indebted,  except  as  to  Part ;  Con- 
fession thereof ;  and  Plene  Administravit.  {q) 

The  defendant,  except  as  to  the  sum  of  £10,  parcel  of  the  money  claimed, 
says  that  the  said  E.  F.  never  was  indebted  as  alleged. 

And  as  to  the  said  sum  of  £10,  parcel,  &c.  the  defendant  says  that  he  can- 
not deny  but  that  the  said  E.  F.  was  indebted  as  alleged. 

And  for  a  further  plea,  the  defendant  says  \_add  plene  administravit,  post. 
Form  6]. 


Fletcher,  4  M.  &  W.  379 ;  and  see  Hoby  v. 
Ruell,  1  C.  &  K.  716.  Giving  notice  to  pro- 
duce the  probate,  and  then  producing  an  ex- 
amined copy  of  the  Act  Book  from  the  eccle- 
siastical court,  is  sufficient.  2  Stark.  Ev.  3d 
ed.  445.  It  is  doubtful,  however,  whether 
there  is  any  legal  presumption  that  the  pro- 
bate is  in  the  possession  of  an  executor. 
"Waite  V.  Gale,  2  D.  &  L.  925.  Where  there 
are  several  executors  who  plead  ne  ungues 
executor,  the  defendant  may  have  a  verdict 
against  the  real  executor  on  a  count  litying  a 
promise  by  the  testator,  the  other  defendants 
being  discharged.  Griffiths  v.  Franklin,  Mo. 
&  Mai.  146.  The  above  plea  admits  a  debt ; 
1  Saund.  207,  note ;  but  not  the  amount. 
If  it  be  denied  that  plaintiff'  is  executor,  the 
plea  must  be  special.  Bast.  Ent.  322  a, 
329  /),  pi.  10,  330  a  ;  Co.  Ent.  144  b ;  Lil.  pi. 
427,  pi.  27 ;  6  Wentw.  293.  If  not  denied, 
the  letters  of  administration  need  not  be 
])roduced  at  the  trial ;  D'Aranda  v.  Houston, 
6  C.  &  P.  511 ;  and  no  advantage  can  be 
taken  of  their  being  wrongly  stamped,  un- 
less ne  ungues  executor  be  pleaded.  Thynne  v. 
I'rotheroc,  2  M.  &  S.  555.  It  is  no  plea  that 
one  executor  plaintiff  had  "renounced." 
Creswick  v.  Woodhead,  4  M.  &  G.  811.  . 

(o)  In  an  action  against  two  executors, 
one  cannot  plead  that  the  other  is  not  execu- 
tor.    Atkins  V.  Humfrey,  2  C.  B.  654. 

(p)  Never  indebted  in  an  action  by  or 
against  an  executor  has  precisely  the  opera- 
tion which  belongs  to  it  in  other  cases.  See 
ante,  281.  It  admits  the  character  of  execu- 
tor. See  forms  of  pleas  denying  plaintiff's 
character,  Lyons  v.  Barrow,  2  Bing.  N.  C. 
486  ;  Uurney  v.  Rawlins,  2  M.  &  W.  87.  It 
is  always  inexpedient  to  plead  never  indebted 
without  due  cause,  as  the  costs  of  the  issue 
joined  thereon,  and  evidence  applicable 
thereto,  fall  on  the  defendant  if  he  fail,  al- 
though he  obtain  a  verdict  on  a  special  plea. 


In  the  case  of  an  executor  defendant,  if  he 
plead  never  indebted  (or  any  other  plea  bv 
which  the  debt  is  put  in  issue),  and  plene  ad- 
ministravit, and  the  plaintiff  reply  to  the  first 
plea,  and,  instead  of  denying  the 'plea  of 
plene  administravit,  take  judgment  thereon  of 
future  assets  (see  post,  form  7),  and  at  the 
trial  the  plaintiff  succeed  in  establishing  his 
debt,  the  defendant  will  be  liable  at  once  out 
of  the  a.ssets,  if  any,  otherwise  personally, 
for  the  plaintiff's  costs  ;  for  in  such  case  the 
plaintiff  is  driven  to  trial  solely  to  prove  his 
debt.  aChit.Pract.  nth  ed.  1222.  Where 
the  plaintiff,  upon  such  pleas,  adopts  the 
course  alluded  to,  the  defendant  should  take 
out  a  summons  and  obtain  an  order  for  leave 
to  withdraw  never  indebted,  or  other  plea 
denying  the  debt,  if  it  be  probable  the  plain- 
tiff can  establish  his  demand.  Marshall  v. 
Wilder,  9  B.  &  C.  655.  Where,  however, 
the  plaintiff  denies  plene  administravit,  the 
defendant  will  be  entitled  to  the  general 
costs  if  he  succeed  thereon,  although  he  fail 
on  never  indebted,  subject  to  a  deduction  for 
the  coits  occasioned  by  the  latter  plea. 
Jlogg  V.  Graham,  4  Taunt.  135  ;  Iggulden  v. 
Terson,  2  Dowl.  277  ;  Edwards  v.  Bethel,  1 

B.  &  Aid.  254  ;  Marshall  o.  Wilder,  9  B.  & 

C.  655,  657.  Where  the  debt  is  admitted 
in  part  only,  and  a  claim  in  tlie  particulars 
is  disputed  on  good  grounds,  foi-m  5,  post, 
should  be  adopted. 

(q)  This  form,  though  not  very  usual,  ap- 
pears to  be  judicious  in  cases  where  a  debt  to 
a  certain  amount  is  admitted,  and  the  re- 
mainder of  the  claim  is  disputed,  and  the 
defendant  has  no  assets  in  hand  applicable 
to  any  part  of  the  demand.  Where  the  de- 
fendant has  present  assets  applicable  to  the 
plaintiff's  demand,  he  should  pay  money 
mto  court  upon  the  common  plea  (see  post 
"Payment"),  to  the  extent  of  the  debt  ad- 
mitted to  be  due,  pleading  only  such  plea. 
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6.  Plea  of  Plene  Administravit. 

Obs. —  See,  as  to  this  form,  2  Saund.  220,  and  note  (3)  ;  216,  note  (1)  ;  2  Wms.  on 
Ex.  5th  ed.  1767.  Evidence,  &c.  Jackson  v.  Lyon,  1  Car.  &  M.  97.  Form  of 
plea  of  plene  adminUtracit  by  the  executor  of  an  executor.  Wells  v.  Pydell, 
10  East,  315.  See  the  form  where  defendant  has  assets  to  some  extent,  ^osf, 
386,  form  10.  Unless  defendant  plead  pZene  administravit  he  admits  assets, 
and  is  liable  out  of  the  assets,  if  any,  or  if  not  any,  then  personally,  if  the 
plaintiff  obtain  judgment  for  his  debt;  1  Saund.  219  6,  335,  note  (10);  but 
this  plea  only  admits  that  the  defendant  is  executor  de  son  tort,  and  in  such  case 
he  is  only  liable  for  assets  which  actually  come  to  his  hands.  Yardley  v.  Ar- 
nold, 1  Car.  &  M.  434.  The  plaintiff  may  either  have  execution  on  his  judg- 
ment, or  proceed  by  action  thereon,  suggesting  a  devastavit.  On  issue  joined 
on  the  above  plea,  it  is  incumbent  on  the  plaintiff  to  prove  affirmatively  that 
defendant  had,  or  might  by  due  caution  have  had,  assets  before  writ;  Cooper 
V.  Taylor,  6  M.  &  G.  789  ;  and  then  the  defendant  must  show  a  due  admin- 
istration of  assets,  before  the  commencement  of  the  suit,  to  the  extent  proved. 
See  2  Wms.  on  Ex.  1786  ;  Stroud  v.  Dandridge,  1  Car.  &  K.  455.  Where 
the  action  was  in  assumpsit,  the  plea  admitted  a  debt,  but  not  its  amount  ; 
otherwise  when  the  action  was  in  debt.  2  Wms.  Ex.  1786.  The  defendant 
is  only  liable  to  the  amount  of  assets  proved  to  be  in  his  hands,  though  less 
than  the  debt.  Harrison  v.  Beccles,  3  T.  R.  688  ;  2  Wms.  Ex.  1790.  If 
there  be  several  executors  defendants,  who  plead  plene  administravit  jointly, 
it  seems  that  the  plaintiff  may  succeed  against  one  only,  who  is  shown  to 
have  assets.  1  Saund.  336,  note  ;  2  Wms.  Ex.  1 792  ;  Parsons  v.  Hancock,  1 
M.  &  Mai.  330.  If  one  of  several  executors  plead  no  assets,  and  be  defeated, 
he  alone  is  liable.  lb.  In  Stearn  v.  Mills,  4  B.  &  Ad.  657,  the  inventory  ex- 
hibited in  the  ecclesiastical  court  by  an  executor  for  the  purpose  of  obtain- 
ing probate,  was  held  not  to  be,  generally,  even  prima,  facie  evidence  of  his 
having  received  assets.  It  seems  to  have  been  considered  by  Park  J.  in 
that  case,  that  where  the  inventory  only  described  effects  on  a  farm  with 
which  the  executor  was  acquainted,  it  may  he  prima  facie  evidence,  but  that 
this  is  rebutted  if  it  appear  that  no  effects  actually  came  to  the  executor's 
hands,  though  his  co-executor  has  with  his  knowledge  intermeddled  with  the 
property.  See  2  Wms.  Ex.  1781-1784.  In  the  same  case  Littledale  J.  and 
Park  J.  appear  to  have  entertained  an  opinion  that  a  probate  stamp  is  not 
prima  facie  evidence  that  the  executor  has  received  assets  to  the  amount  cot- 
ered  by  the  stamp  ;  but  the  contrary  is  laid  down  in  Foster  v.  Blakelock,  9 
B.  &  C.  328.  See  Mann  v.  Long,  3  Ad.  &  E.  689.  The  probate  is,  at  all 
events,  evidence  only  of  the  smallest  amount  which  the  stamp  would  cover. 
Curtis  V.  Hunt,  1  C.  &  P.  180.  Outstanding  specialty  debts  or  judgments  (or 
payments  on  account  of  such  claims  after  action  brought),  must  be  sptcially 
pleaded,  and  cannot  be  set  up  on  plene  administravit.  See  1  Saund.  333  a, 
note  (8)  ;  2  Wms.'Ex.  1770  _;  Oxnnham  v.  Clapp,  2  B.  &  Ad.  314,  per  Little- 
dale  J.  Plene  administravit  in  the  following  form. may  be  pleaded  to  a  judg- 
ment debt,  without  alleging  that  the  judgment  was  not  docketed.  See  2  Wms. 
Ex.  901,  902  ;  Hall  v.  Tapper,  3  B.  &  Ad.  665  ;  Gaunt  v.  Taylor,  3  Scott  N. 
K.  700  ;  2  &  3  Vict.  u.  10.  Where  a  defendant,  in  an  action  against  him 
as  administrator,  being  under  terms  to  plead  issuably,  pleads  first,  plene  ad- 
miniitravit,  and  secondly,  his  own  bankruptcy,  the  plaintiff  may  sign  judgment 
as  for  want  of  a  plea  ;  the  latter  being  a  bad  plea  and  not  issuable.  Serle  v. 
Bradshaw,  2  Cr.  &  M.  148  ;  2  Dowl.  289,  S.  C. 

Plead  never  indebted,  Form  1,  if  the  debt  can  be  successfully  denied,  otherwise 
not  (ante,  383,  note  (p))-]  That  he  has  fully  administered  the  goods  and 
chattels  which  were  of  the  said  E.  F.  deceased,  at  the  time  of  his  death  and 
which  have  ever  come  to  the  hands  of  the  defendant  as  executor  [or  "  admin- 
istrator "]  as  aforesaid  to  be  administered,  and  that  the  defendant  had  not  [if 
several  defendants,  state  "  the  defendants  had  not  nor  had  either  of  them  "]  at 
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the  commencement  of  this  suit,  (»•)  or  at  any  time  since,  nor  has  he  ["  nor  have 
they,  nor  has  either  of  them "]  any  (s)  goods  or  chattels  which  were  of  the 
said  E.  F.  at  the  time  of  his  death,  in  the  hands  of  the  defendant  as  executor 
[or  "  administrator,"  or  "  executors,"  or  ''  administrators  "]  as  aforesaid  to  be 
administered. 

7.  Replication  joining  Issue  and  Award  of  Venire  ;  where  the  Debt 
is  not  denied,  and  the  Plaintiff  joins  Issue  upon  the  Defendant's 
Plea.  (0 

\_After  joining  issue,  proceed:']  And  inasmuch  as  the  defendant  hath  not 
denied  the  said  causes  of  action,  or  that  the  plaintiiF  ought  to  recover  in  this 
action  by  reason  thereof,  the  plaintiff  prays  judgment  and  his  ["  debt  and  "] 
damages  aforesaid  to  be  levied  of  the  goods  and  chattels  which  were  of  the 
said  E.  F.  at  the  time  of  his  death ;  but  because  it  is  not  known  what  damages 
the  plaintiff  hath  sustained  in  this  behalf,  or  whether  or  not  the  defendant  will 
be  convicted  upon  the  issue  so  joined  between  the  parties,  let  the  giving  of 
judgment  herein  be  stayed  until  the  said  issue  is  determined,  and  as  well  to 
try  the  said  issue  as  to  inquire  what  damages  the  plaintiff  hath  sustained  by 
reason  of  the  said  premises,  let  a  jury  come  [4"C.J. 

8.  Replication  that  Defendant  received  Assets  after  the  Commence- 

ment of  the  Suit,  (u) 
The  plaintiff  says  that  after  the  commencement  of  this  suit,  and  before  the 
said  plea  was  pleaded,  divers  goods  and  chattels  which  were  of  the  said  E.  F. 
at  the  time  of  his  death,  of  great  value,  to  wit,  to  the  amount  of  the  causes  of 
action  in  the  declaration  mentioned,  came  to  and  were  in  the  hands  of  the 
defendant,  as  executor  [or  "administrator"]  as  aforesaid,  to  be  administered, 
and  wherewith  he  could  and  ought  to  have  satisfied  those  causes  of  action. 

9.  Issue,  where  there  is  a  Plea  denying  the  Debt,  besides  Plene  Admin- 
istravit,  and  the  Plaintiff  takes  Judgment  of  future  Assets  upon  the 
latter  Plea,  (x) 

[After  defendant's  pleas  and  replication  to  the  plea  disputing  the  debt  as 

(r)  Evidence  of  payments  made  by  the  ex-  ually  received  after  judgment  signed,  hut 

ecutoi',  between  the  times  of  suing  out  the  also  those  which  came  between  the  issuing 

writ  and  filing  the  declfivation,  is  inadmis-  of  the  writ  and  the  judgment,  and  which 

sible  under  this  issue.     Rees  v.  Morgan,  5  B.  are  or  ought  to  be  in  his  hands  in  a  due 

&  Ad.  1935.  cause  of  administration  after  judgment,  and 

(s)  If  there  be  assets  to  any  small  amount  the  dicta  in  Mara  v.  Quin  were  disapproved 

applicable  to  the  plaintiff's  debt,  the  plea  of.     But  see  2  Wms.  Ex'ors,  1796,  note  (n), 

should  be  as  post,  386,  form  10.  According  to  Smith  v.  Tateham,  a  joinder 

(t)  Where  never  indebted,  &c.  is  pleaded  of  issue  would  be  sufficient. 

with  plene  ad/ninistravit,  it  is  better,  on  ac-  (x).  When  and  why  this  course  is  advisa- 

count  of  costs,  to  take  judgment  of  assets  in  ble,  see  ante,  383,  note  (p).    If  the  plaintiff 

Juturo  on  the  latter  plea,  if  there  be  not  establish  his  death  in  this  case  he  has  coats 

.  clear  evidence  of  assets  in  hand.     See  ante,  without  proving  future  assets.    lb.     Where 

383,  note  (p).     Or  if  the  defendant  had  as-  the  defendant  pleads  onli/  plene  administravit, 

sets  after  writ  issued,  see  form  8,  infra.  and  there  is  no  proof  of  present  assets,  the 

(«)  According  to  Mara  v.  Quin,  6  T.  R.  plaintiff   should  take   judgment    of  future 

10;  1    Saund.  336,  this  should  be  specially  assets,  and  when  they  come  to  hand,  should 

replied.     But  in  Smith  v.  Tateham,  2  Ex.  issue  a  scire  facias  on  the  judgment,  atid 

205,  a  replication,  that  after  plea  pleaded  the  will  lAen  be  entitled  to  his  costs.     2  Chit, 

defendant  had  assets,  was  held  bad,  and  an  Prac.  1122   and   1132.     And   see   C.  L.  P. 

opinion  was  expressed  that  a  judgment  of  Act,  1854,  as  to  mode  of  proceeding.     By 

assets  quando  embraces  not  only  assets  act-  taking  judgment  of  assets  quando  acciderint, 

VOL.  II.  25 
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usual,  proceed  thus :]  And  as  to  the  said  plea  [i.  e.  phne  administravit],  the 
plaintiff,  inasmuch  as  he  cannot  deny  the  several  matters  therein  alleged, 
prays  judgment  and  his  damages  by  him  sustained  on  occasion  of  the  causes 
of  action  in  the  declaration  mentioned  to  be  adjudged  to  him,  to  be  levied  of 
the  goods  and  chattels  which  were  of  the  said  E.  F.  at  the  time  of  his  death, 
and  which  since  the  pleading  of  the  said  last  plea  of  the  defendant  have  come 
or  which  shall  hereafter  come  to  the  hands  of  the  defendant  as  executor  [or 
"  administrator  "]  as  aforesaid  to  be  administered  [or,  if  the  plea  he  of  a  judg- 
ment or  bond,  S^c.  outstanding,  and  plene  administravit  prater,  here  add  these 
words,  "after  satisfying  the  moneys  due  and  owing  on  the  said  judgment,"  or 
"writing  obligatory,"  in  "the  said  plea  mentioned"]  ;  but  because  it  is  uncer- 
tain whether  the  defendant  will  be  convicted  upon  the  said  issue  above  joined 
between  the  parties  aforesaid,  therefore  let  judgment  be  thereupon  stayed 
until  the  trial  and  determination  of  the  said  issue ;  and  in  order  to  try  the  said 
issue,  let  a  jury  come  [4'c.J. 

•   10.  Plene  Administravit  Prmter.  (i/) 

The  defendant,  except  as  to  the  sum  of  £ [the  amount  of  assets  in 

hand^,  says  that  he  hath  fully  administered  the  goods  and  chattels  which  were 
of  the  said  E.  F.  deceased  at  the  time  of  his  death,  and  which  have  ever  come 
to  the  hands  of  him  the  defendant  to  be  administered,  except  goods  and  chat- 
tels of  the  value  of  £ ;  and  that  he  the  defendant  had  not,  at  the  com- 
mencement of  this  suit,  or  at  any  time  since,  nor  has  he  any  goods  or  chattels 
which  were  of  the  said  E.  F.  deceased  at  the  time  of  his  death  in  his  the 
defendant's  hands  to  be  administered,  except  the  said  goods  and  chattels  of  the 

value  aforesaid  *  [and  the  defendant  brings  into  court  the  said  sum  of  £ 

ready  to  be  paid  to  the  plaintiff],  (z) 

11.  Plea  of  an  Outstanding  Judgment  Debt,  or  Specialty,  against  the 
Testator,  and  Plene  Administravit  Prceter.  (ji) 

The  defendant  says  that  in  the  lifetime  of  the  said  E.  F.,  to  wit,  on  [^c.  ; 
state  the  recovery  against  deceased;  see  ''Judgment"].  (J)     And  the  defendant 

the  plaintiff  admits  that  defendant  has  duly  court.     It  seems,  however,   to  be  a   proper 

administered  to  that  time.     Taylor  d.  Hoi-  step,  except,  that  by  allowing  the  plaintiff  to 

man,  Bull.  N.  P.  169.     The  plaintiff  cannot  take  judgment,  the  defendant  will  have  the 

take  judgment  of  future  assets  afler  failing  advantage  of  being  able,  in  case  of  another 

on   issue    taken   on    plene    administravit.    2  action,  to  plead  the  judgment.    See  pos<,  387, 

Saund.  3I9a,  note  (2) ;  2  Wms.  Ex'ors,  1794.  note  (A). 

(y)  As  to  the  form  of  this  plea,  &c.  see  1  (a)  See   forms,   &c.   1    Saund.   329,   387, 

Saund.  333,  note  (7)  ;  2  Wms.  Ex'ors,  1770;  notes;   lb.   333  a,  note   (7);   2   Saund.   50, 

3  Went.  211,  214.     Where  there  are  some  note  (3) ;  3  Wentw.  Ind.  xxvi.;  2  Wms.  on 

assets  in  hand,  this  plea  should  be  pleaded;  Executors,    1770-1773.      It  is   essential   to 

or  the  plaintiff  will  succeed  at  the  trial  and  plead  specially  an  outstanding  judgment  or 

obtain  judgment  for  his  debt  to  the  extent  specialty  debt.     lb.     If  any  part  has  been 

of  such  nssets,  and  his  cosis.     And  it  may  satisfied   by  defendant   since   the  writ,  that 

often  be  advisable  to  adopt  form  4  in  regard  matter  should  be  pleaded  specially.  See  next 

to  the  debt.     The  plaintiff  may  take  judg-  form. 

ment  as  to  the  assets  admitted,  and  judg-  (h)  K.   10  of  H.  T.   1853   (see  post,  and 

ment  of  future  assets  as  to  the  rest  of  his  "Judgment  recovered  "),  requiring  the  record 

claim,  including  the  costs.     Cox  v.  Peacock,  to  be  referred  to  in  the  margin,  does  not 

2  Scott,  125  ;    S.  C.  4  Dowl.  134;   2  Chit,  apply  to  this  plea.    Power  v.  Izod,  1  Bing. 

Prac. ;  3  Chit.  PI.  7th  ed.  131,  note  (/).  N.  C.  304.     As  to  pleading  a  judgment,  see 

(z)  Sees  Wentw.  21 1,  214.   It  is  not  necos-  2  Wms.  Ex'ors,  1771. 
sary  that  the  assets  should  be  brought  into 
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further  says  that  the  said  E.  F.  in  his  lifetime,  to  wit,  on  [^rcj,  by  his  ■  certain 
writing  obligatory,  sealed  with  his  seal,  became  held  and  firmly  bound  to  one 

G.  H.  in  the  penal  sum  of  £ ,  to  be  paid  to  the  said  G.  H. ;  (c)  which  said 

writing  obligatory  was  made  to  secure  and  was  and  is  conditioned  for  the  pay- 
ment of  a  just  debt,  (rf)  to  wit,  the  sum  of  £ ,  with  interest,  at  a  time  which 

has  elapsed  [^accordinff  to  the  fact],  and  at  the  time  of  the  death  of  the  said 
E.  F.  was  and  stUl  is  in  full  force ;  and  at  the  commencement  of  this  suit 
there  was  and  still  is  due  and  owing  {f)  upon  and  by  virtue  of  the  said  writing 
obligatory  a  large  sum  of  money,  to  wit,  the  sum  of  £ ;  and  the  defend- 
ant further  says  that  he  has  fully  administered  [^c. ;  plene  administravit  proster, 
as  in  Form  10,  to  the  asterisk],  which  are  not  sufficient  to  satisfy  the  said 
debts  due  and  owing  upon  the  said  judgment  and  writing  obligatory  respect- 
ively [cm  the  case  may  he],  and  which  are  subject  and  liable  to  satisfy  such 
debts. 

12.  To  a  Plea  of  Plene  Administravit,  and  an  Outstanding  Judgment 
against  the  Testator  ;  Replication,  that  the  Testator  satisfied  the 
Judgment,  and  that  it  is  fraudulently  kept  on  Foot,  (jg^ 

And  the  plaintiff  says  that  the  said  E.  F.  in  his  lifetime  satisfied  and  dis- 
charged the  claim  of  the  said  G.  H.  [the  judgment  creditor]  upon  and  in 
respect  of  the  said  judgment  by  payment;  but  the  defendant,  executor  as 
aforesaid,  with  intent  to  defraud  the  plaintiff,  has  hitherto  deferred  and  still 
defers  procuring  acknowledgment  of  satisfaction  of  the  said  judgment  to  be 
entered,  and  still  permits  the  same  to  remain  in  full  force,  to  the  intent  afore- 
said. 

13.  Plea  of  Judgment  recovered  against  an  Executor,  and  Payment 

thereon  hy  him,  after  Action  irought.  (K) 
That  one  G.  H.,  after  the  death  of  the  said  E.  F.,  and  after  the  commence- 

(c)  At  law  the  penalties  are,  the  debts  as  cation  was  bad,  as  in  instead  of  traversing 

to  those  bonds  where  the  days  of  payment  the  fraud,  it  denied  the  payment  and  satis- 

are  past,  and  the  bonds  of  course  forfeited  ;  faction,  which,  being  mere  inducement,  could 

therefore  an  executor  may  either  plead  the  not  properly  be   traversed.      See   form    14, 

penalty  as  the  debt  or  the  sum  really  due.  post.     The  above  must  be  specially  pleaded. 

But  with  regard  to  those  bonds  where  the  Nul  tiel  record  would  merely  put  in  issue  the 

days  of  payment  are  not  yet  come,  the  sums  existence  of  the  judgment, 

in'the  conditions  are  the  debts,  and  the  as-  (A)  This  must  be  pleaded  specially.    If 

sets  can  only  be  covert'd  for  them,  for  the  the  judgment  were  obtained  against  the  ex- 

executor  can  save  the  penalty  by  payment  eciitor  after  he  had  pleaded  to  the  pending 

of  the  less  sums  at  the  times  specified  in  the  action,   the  plea  must  be  puis  darrein  con- 

conditions,  and  if  he  does  not,  it  will  be  a  tinuance,  with  an  affidavit  of  the  truth,  &e. 

devastavit  in  him  if  he  have  assets.     2  Wms.  See  Alder  v.  Pack,  2  Harr.  78.     It  is  settled 

1773 ;  1    Saund.  333  a,  note   (7) ;  Cox  v.  Jo-  that  an  executor  may  prefer  one  creditor  to 

seph,  5  T.  B.  307.  another  whose  claim  is  of  equal  degree,  by 

{d)  The  averment  that  the  debt  was  ajust  confessing  ajudgment  to  the  former,  that  is, 

debt,  though  usual,  is  not  necessary,  and  so  by  giving  him  a  warrant  of  attorney  or  cog- 

an  averment   that  ajudgment   remains  in  novii  even  after  the  other  has  commenced  an 

force  seems  unnecessary.    If  the  debt  is  not  a  action,  and  then  pleading  such  judgment  in 

just  one,  the  other  side  may  show  it  in  the  bar.     See  1   Saund.  329,  note  (3),  330,331, 

replication.     1  Saund.  329  a,  note  (4),  notes    (4)  and  (5) ;   Prince   v.  Nicholson,  5 

(  f)  1   Saund.  333,  note  (7) ;   Cox  v.  Jo-  Taunt.  333  and  664;  Lyttleton  v.  Cross,  3  B. 

seph,  5  T.  R.  309.  &  C.  31 7.   He  is  not  bound  to  take  advantage 

(g)  See  form,  &c.  Jones  t>.  Roberts,  2  Cr.  &  of  the  statute  of  limitations,  but  may  confes.1 

M.  219.     It  was  there  held,  on  general  de-  judgment  for  such  a  debt.     Hunter  v.  Bax- 

murrer,  that  the  rejoinder  to  the  above  repli-  ter,  31  L.  J.  C.  432  ;  [3  Gift.  214  ;  Hodgdon 


388  PLEAS  IN  CONTRACT.   EXECUTORS,  ETC. 

ment  of  this  suit,  in  the  court  of  — ■ —  sued  the  defendant,  as  executor  aa  afore- 
said [according  to  the  fact,  see  Form  19,  (4)  post'],  for  the  sum  of  £ («') 

due  and  owing  to  the  said  G.  H.  from  the  said  E.  P.  in  his  lifetime  and  at  the 
time  of  his  death,  and  which  was  unsatisfied  when  such  action  was  commenced ; 
and  such  proceedings  were  thereupon  had  in  that  action,  that  the  said  G.  H. 
afterwards,  on  [4'C-],  by  the  judgment  of  the  said  court,  recovered  against  the 

defendant,  as  executor  as  aforesaid,  £ ,  and  £ for  his  costs  of  suit,  to 

be  levied  [^c.  as  in  judgment,  Form  17,  post,  389]  ;  which  said  judgment  was 
obtained  for  a  true  and  just  debt  due  and  owing  to  the  said  G.  H.  from  the 
said  E.  F.  in  his  lifetime  and  at  the  time  of  his  death  (k)  [whereupon  the 
defendant,  as  such  executor,  was  afterwards,  and  after  the  commencement  of 
this  suit,  called  upon  and  obliged  to  pay  and  did  pay  to  the  said  G.  H.,  upon 

and  on  account  of  the  said  judgment,  the  sum  of  £ -,  parcel  of  the  said  sum 

so  due  thereon  (Z)]  ;  and  there  now  is  due  and  owing  to  the  said  G.  H.,  upon 
and  by  virtue  of  the  said  judgment,  a  large  sum  of  money,  to  wit,  the  sum  of 

£ ;  and  as  to  the  same  the  said  judgment  is  in  force  (m)  and  unsatisfied  ; 

and  the  defendant  further  says  that  he  hath  fully  administered  [^c. ;  add  plene 
administravit,  ante,  384,  Form  6,  or  plene  administravit  praeter,  as  ante,  Form 
10  ;  if  the  payment  be  stated,  the  plea  will  he  that  there  were  no  assets  at  the 
time  of  payment,  except  the  sum  paid,  and  not  any  since.  Form  19,  (3)  post]. 

14.  Replication  thereto,  that  the  Judgment  is  fraudulent,  (n) 

That  the  said  judgment  in  the  said  plea  mentioned  was  had  and  obtained  by 
the  fraud  and  covin  of  the  defendant,  and  with  intent  to  defraud  the  plaintiff 
of  his  said  claim. 

v.  White,  U  N.  H.  208;  Briggs  v.  Wilson,  recovered  to  set  out  its  date,  &c.  in  the  mar- 
5  De  G.,  M.  &  G.  (Am.  ed.)  12,  note  (2)  and  gin  of  the  plea,  does  not  apply  to  a  plea  by- 
cases  cited;  Emerson  u.  Thompson,  16  Mass.  an  executor  of  judgment  recovered  against 
428  ;  Foster  v.  Starkey,  12  Cush.  324  ;  John-  the  estate.  Power  v.  Izod,  I  Bing.  N.  C. 
son  V.  Beardslee,  15  John.  3;  2  Kent,  416,  304;  5  M.  &  Sc.  119  ;  S.  C.  3  Dowl.  UO. 
note  (c) ;  2  Chitty  Contr.  (Uth  Am.  ed.),  (i)  When  the  action  to  which  this  is 
1258,  note  (n^) ;  Hill  v.  Walker,  4  Kay  &  J.  pleaded  is  on  a  specialty,  it  is  necessary  to 
166;  Lowis  v.  Rumney,  L.  R.  4  Eq.  451.]  show  in  the  plea  either  that  the  judgment 
An  equal  distribution  among  creditors  of  pleaded  was  on  a  specialty,  or  was  obtained 
equal  degree  may  be  obtained  by  filing  a  before  the  executor  had  notice  of  the  spe- 
creditors' bill  in  equity.  Wl\ere  a  defendant  cialty  debt  sued  for.  2  Wms.  onEx'ors,  1772. 
executor  applies  for  an  order  for  time  to  (k)  Not  a  necessary  allegation.  1  Saund. 
plead,  the  plaintiff's  attorney  should  claim  329  a,  note  (4) ;  ante,  415,  note  (e). 
that  it  be  made  part  of  the  terms  that  de-  (/)  The  allegation  between  the  brackets 
fondant  do  not  confess  (and  plead)  ajudg-  should  be  inserted  where  warranted  by  the 
ment  to  another  creditor  of  equal  degree,  facts.  Where  no  payment  has  been  made, 
Anon.  8  Mod.  308.  In  an  action  against  an  it  should  of  course  be  omitted;  and  it 
administrator,  the  defendant,  after  obtaining  should  merely  be  stated  that  a  certain  sum 
time  to  plead  upon  the  usual  terms,  pleaded  is  due  upon  the  judgment.  Plaintiff  may 
a  judgment  recovered  since  the  commence-  reply  assets  ultra. 

ment  of  the  action,  but  did  not  aver  that  (m)  The  allegation  that  the  judgment  is 

there  were  no  assets  ultra,  the  court  gave  in  force,  is  not  necessary.     1  Sauud.  329  a, 

leave  to  the  plaintiff  to  sign  judgment  as  for  note  (4). 

want  of  a  plea,  the  defendant  having,  since  (n)  See  ante,  387,  note  [g] ;  1  Lutw.  660  • 

the  commencement  of  the  action,  admitted  Treshara's  case,  9  Co.  R.  110;  2  Saund.  49; 

by  letter  the  possession  of  assets  sufficient  to  Com.  Dig.  Pleader,  2  D.  9.     Replication  in 

cover  the  judgment  and  also  the  plaintiff's  case  of  several  judgments  being  pleaded,  1 

demand.    Roberts  v.  Wood,  3  Dowl.  P.  C.  Saund.  334,  335,  337  h,  note  (2) ;  2  Wms.  on 

797.     Rule  10  of  H.  T.  1853,  which  requires  Ex'ors,  1775,  1776. 
the  party  who  pleads  a  plea  of  judgment 
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15.  Plea  of  Retainer  hy  an  Hxecutorfor  his  own  Debt,  (ci) 

That  the  said  E.  F.  in  his  lifetime,  and  at  the  time  of  his  death,  was  indebted 
to  the  defendant  for  {S;c.  stating  the  debt  (j»)],  and  the  defendant's  claim  in 
respect  thereof  remains  unsatisfied  to  the  defendant ;  and  the  defendant  further 
says  that  the  said  E.  F.  in  his  lifetime  duly  made  and  published  his  last  will 
and  testament  in  writing,  and  thereby  constituted  and  appointed  the  defendant 
executor  thereof,  and  afterwards  the  said  E.  F.  died  without  revoking  or  alter- 
ing his  said  will  as  to  the  said  appointment ;  after  whose  death  the  defendant 
proved  the  said  will ;  and  the  defendant  further  says  that  he  hath  fully  admin- 
istered \Jfc.;  phne  adm.  prceter,  as  ante,  Form  10,  to  the  asteris¥\,  which  are 
not  sufficient  to  pay  or  satisfy  the  defendant's  said  claim,  and  which  he  retains 
in  his  hands  towards  and  in  part  satisfaction  and  payment  thereof. 

16.  Replication  thereto.  Denial  of  the  Debt  retained  for.  (jf) 

That  the  said  E.  F.  was  not  indebted  to  the  defendant,  as  in  the  said  [ ] 

plea  alleged. 

17.  Form  of  Judgment  hy  Cognovit  against  an  Executor,  (r) 

.And  on  [day  of  signing  judgment']  the  defendant,  by his  attorney  \or 

"in  person"],  says  that  he  cannot  deny  the  action  of  the  plaintiff;  nor  but 
that  the  plaintiff  is  entitled  to  recover  agjiinst  him  as  executor  [or  "  admin- 
istrator"] as  aforesaid  £ ,  besides  his  costs  of  suit;  and  hereupon  the 

plaintiff  prays  judgment  for  the  said  £ so  acknowledged,  together  with 

his  costs  aforesaid ;  therefore  it  is  considered  that  the  plaintiff  do  recover 
against  the  defendant  as  executor  [or  "  administrator "]  as  aforesaid  the  said 

£ ,  in  form  aforesaid  acknowledged,  and  also  £ for  his  costs  of  suit 

by  the  court  here  adjudged  to  the  plaintiff,  which  said  moneys  in  the  whole 

amount  to  £ ,  to  be  levied  of  the  goods  and  chattels  which  were  of  the 

said at  the  time  of  his  death  in  the  hands  of  the  defendant  as  executor 

[or  "administrator"]  as  aforesaid,  to  be  administered  if  he  hath  so  much 
thereof  in  his  hands  to  be  administered,  and  if  be  hath  not  so  much  thereof  in 

his  hands  to  be  administered,  then  £ ,  being  for  the  costs  aforesaid,  to  be 

levied  of  the  proper  goods  and  chattels  of  the  defendant. 

18.  Plea  to  an  Action  hy  an  Executor,  that  the  Testator  died  hefore 
hreach  of  the  Agreement  sued  on. 
Wentworth  v.  Cock,  10  Ad.  &  E.  42. 

(o)  A  rightful  executor,  but  not  an  exec-  admit  the  debt,  or  that  there  are  not  assets 

utor   de  son  tort,  may  retain   for  his   own  for  him. 

debt,  it  not  being  of  an  inferior  degree  to  {p)  A  debt  of  equal  degree  with  that  sued 

that  sued  for.    See  2  Wms.  E'xors  (7th  ed.),  for  must  be  shown.     For  form  of  pleading  a 

1039  et  seq. ;  [Boyd  v.  Brooks,  34  Beav.  7.]  retainer  for  a  specialty  debt,  Jones  v.  Har- 

The.retainer  may  be  relied  upon  under  pkne  vey,  4  Price,  89. 

administravit ;   1   Saund.  333,  note   (6);    [2  (y)  Or  the  plaintiff  may  reply  assets  tiZiro 

Wms.  Ex'ors  (7th  ed.),  1050  ;]  but  it  is  better  the  debt.    A  joinder  of  issue  would  traverse 

to  plead  it,  as  it  may  drive  the  plaintiff  to  eoeri/  material  allegation  in  the  plea. 

(r)  See  Chitty's  Forms,  9th  ed.  696. 
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[19.  Plea  to  an  Action  charging  the  Defendant  for  Rent  as  Assignee 
of  the  Term,  that  the  Defendant  became  Assignee  only  as  Execu- 
tor, and  that  the  Premises  yielded  no  Profit,  and  Plene  Adminis- 
travit.  (s) 

That  after  the  making  of  the  alleged  deed  and  during  the  term  thereby 
granted  the  said  G.  H.  died  possessed  of  the  said  demised  premises,  having 
first  duly  made  his  last  will,  and  thereby  appointed  the  defendant  executor 
thereof ;  and  the  defendant  afterwards  as  such  executor  duly  proved  the  said 
will,  and  entered  into  the  said  demised  premises,  and  became  possessed  thereof 
for  the  residue  of  the  said  term  as  such  executor  as  aforesaid  and  not  otherwise  ; 
and  the  estate  of  the  said  G.  H.  therein  did  not  at  any  time  vest  in  the  defend- 
ant by  assignment  otherwise  than  as  such  executor  as  aforesaid ;  and  the  de- 
fendant has  not  at  any  time  since  the  death  of  the  said  G.  H.  received  or  de- 
rived, nor  could  he  during  any  part  of  that  time  receive  or  derive  any  profit 
from  the  said  demanded  premises,  and  the  said  demanded  premises  have  not 
since  the  death  of  the  said  G.  H.  yielded  any  profit  whatever  ;  and  the  de- 
fendant had  not  at  the  commencement  of  this  suit,  nor  has  he  since  had,  nor 
has  he,  any  personal  estate  or  effects  which  was  or  were  of  the  said  G.  H.  in 
the  hands  of  the  defendant  as  executor  as  aforesaid  to  be  administered. 

20.  Plea  to  a  like  Action,  that  the  Defendant  became  Assignee  only 

as  Administrator,  that  the  Premises  yielded  only  f ,  and  Plene 

Administravit  Prceter. 

That  after  the  making  of  the  alleged  deed  and  during  the  term  thereby 
granted  the  said  6.  H.  died  intestate,  possessed  of  the  said  demised  premises, 
and,  after  the  death  of  the  said  G.  H.,  letters  of  administration  of  the  personal 
estate  and  effects  yyhich  were  of  the  said  G.  H.  were  duly  granted  to  the  de- 
fendant [by  her  majesty's  court  of  probate]  ;  and  the  defendant  afterwards 
entered  into  the  said  demised  premises  and  became  and  was  possessed  thereof 
for  the  residue  of  the  said  term  as  such  administrator  as  aforesaid  and  not 
otherwise,  and  the  estate  of  the  said  G.  H.  therein  did  not  at  any  time  vest  in 
the  defendant  by  assignment  otherwise  than  as  such  administrator  as  aforesaid ; 

(s)  For  rent  incurred  in  the  lifetime  of  be  no  profits  at  all,  he  may  so  plead,  and  that 

the    testator,   the   action   must   be  brought  he  has  no  other  assets,  as  in  (2) ;  if  the  prof- 

against   the  executor  in   hia   representative  its  cover  a  part  only  of  the  rent,  that  part 

character,  and  the  judgment  must  be  de  bonis  should  be  confessed,  and  the  plea  pleaded  to 

testatoris.    For  rent  incurred  after  the  death,  the  remainder,  as  in  (3).    Eubery  v.  Stevens, 

if  the  executor  enters  on  the  premises,  the  4   B.  &   Ad.   241 ;   Wollaston   v.  HakewiU, 

lessor  may  either  sue  him  as  executor  or  3   M.  &   G.   297;   Hornidge  v.   Wilson,  11 

charge  him  personally  as  assignee  without  Ad.  &  E.  645-655  ;  Hopwood  v.  Whaley,  6 

naming  him  executor  in  respect  of  the  per-  C.  B.  744  ;  18  L.  J.  C.  P.  43 ;  2  Wms.  Ex'ors, 

ception  of  the  profits.    2  Wms.  Ex'ors,  1587  ;  1590;  1  Saund.  1,  note  (1).     If  the  value  is 

I  Saund.  1,  note  (1).     If  the  executor  does  less  than  the  rent,  and  there  is  a  deficiency 

not  enter,  he  is  sliU  chargeable  as  executor,  of  assets,  the  executor  may  waive  the  lease, 

because  he  cannot  so  waive  the  term  as  not  to  Reid  v.  Lord  Tenterden,  4  Tyrw.  118-120 ; 

be  liable  for  the  rent,  so  far  as  he  has  assets.  2  Wms.  Ex'ors,  1591.    The  value  is  what  the 

Wliere  the  executor  is  sued  as  assignee,  he  executor  might  have  got  by  the  exercise  of 

cannot   plead  plene   administravit ;  for   the  reasonable  diligence.     Hopwood  v.  Whaley, 

land  being  prima  facie  of  more  value  than  uhi  sup.    This  qualification  of  the  personal 

the  rent,  .so  much  of  the  profits  as  make  up  liability  of  an  executor  in  respect  of  rent, 

the  rent  U  appropriated  to  the   lessor,  and  does  not  extend  to  a  covenant  for  i-epairs 

cani]0t  be  applied  to  anything  else.     If  there  Tremeere  v.  Morison,  1  Bing.  N.  C.  89. 
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and  the  defendant  has  not  since  the  death  of  the  said  G.  II.  received  or  de- 
rived, nor  could  he  during  any  part  of  that  time  receive  or  derive,  any  profit 

from  the  said  demised  premises  6xcept  to  the  amount  of  $ ;  and  the  said 

premises  have  not  since  the  death  of  the  said  G.  H.  yielded  any  profit  what- 
ever except  the  said  $ ;  and  the  defendant  had  not  at  the  commencement 

of  this  suit,  nor  lias  he  since  had,  nor  has  he,  any  person.il  estate  or  effects 
which  was  or  were  of  the  said  G.  H.  in  the  hands  of  the  defendant  as  admin- 
istrator as  aforesaid  to  be  administered,  except  the  said  rents  and  profits  to 

the  amount  of  $ ;  and  the  defendant  brings  here  into  court  the  said  $ 

ready  to  be  paid  to  the  plaintiflF.] 


FELONY. 


Obs.  —  A  plea  of  attainder  of  felony  or  treason  may  be  pleaded  either  in  abate- 
ment or  bar  ;  1  Chitty  PL  7th  ed.  ;  but  see  Sowerby  v.  Wadswortb,  33  L. 
J.  E.x.  57  ;  [2  H.  &  C.  701]  ;  where  it  was  held  that  the  outlawry  of  the 
plaintiff  on  civil  process  is  the  subject  of  a  plea  in  abatement.  A  felon  is 
civUiler  mortuus  and  forfeits  to  the  crown  all  his  personal  property  and  rights 
of  action  accruing  to  him  either  before  or  after  attainder.  Bullock  v.  Dodds,  2 
B.  &  Aid.  258.  And  so,  if  the  wife  of  a  felon  die  leaving  property  acquired 
after  the  conviction  of  her  husband,  it  belongs  to  the  crown  and  not  to  the 
next  of  kin  of  the  wife.  Coombes  v.  The  Queen's  Proctor,  16  Jur.  820. 
And  the  property  vests  in  the  crown,  notwithstanding  a  conditional  free  par- 
don in  a  penal  colony.  Re  'P.  Church's  Will,  16  jur.  517.  The  forfeiture 
dates  from  the  conviction.  Whitaker  v.  Wisby,  12  C.  B.  44.  A  voluntary 
settlement  of  personal  property  made  by  a  felon  before  conviction,  but  after 
the  felonious  act,  is  fraudulent  and  void  as  against  the  crown.  Ke  Saunder's 
estate;  Saunders  v.  Wharton,  32  L.  J.  Chan.  224.  But  an  executor  who, 
after  the  testator's  death,  is  convicted  of  felony,  is  entitled  to  probate. 
Smethurst  v.  Tomlin,  30  L.  J.  P.  269.  See  Lambert  v.  Taylor,  4  B.  &  C. 
138.  But  the  right  of  a  convicted  person  to  sue  and  contract  is  only  sus- 
pended, and  may  be  restored  by  a  pardon  ;  [1  Chitty  Contr.  (11th  Atn.  ed.) 
262]  ;  and  he  maybe.sued  on  a  contract  made  during  his  incapacity.  lb.  As 
to  forfeiture  of  a  lease  by  conviction  for  felony,  see  Doe  d.  Griffith  v.  Pritch- 
ard,  5  B.  &  Ad.  765.  As  to  the  costs  under  a  plea  of  plaintiff's  conviction 
for  felony,  puis  darrein  continuance,  see  Barnett  v.  The  London  &  North 
Western  Ry.  Co.  5  H.  &  N.  604.  See  ante,  "Reward,"  p.  233.  [See 
1  Chitty  Contr.  (11th  Am.  ed.)  261,  note  (rei). 

JPlea  of  the  Plaintiff's  Conviction  of  Felony,  (t) 
Bullock  V.  Dodds,  2  B.  &  Aid.  258. 


FORBEARANCE. 

Obs.  —  See  observations,  ante,  131,  and  form  8,  ante,  141.  Non  assumpsit  merely 
disputes  that  the  promise  laid  in  the  declaration  was  ever  made.  If  the 
existence  or  validity  of  the  debt  to  be  forborne  be  denied,  the  plea  should  be 
special.  It  is  also  necessary  to  plead  specially  that  the  plaintiff  did  not  for- 
bear, or  that  the  defendant  paid  the  money.  See  Isaac  v.  Daniel,  8  Q.  B. 
500  ;  16  L.  J.  Q.  B.  149.     See,  also,  ante,  346,  note  (/). 

1.  Non  Assumpsit. 

Ante,  284,  and  supra,  Obs. 

{()  Ante,  347.    For  a  form  replying  a  pardon,  see  3  Chit,  on  PI.  in  »oc. 
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2.  Ulea,  Denial  of  the  Debt  forborne,  (u) 

That  he  never  was  indebted  to  the  plaintiff  in  the   said  sum  of  £ as 

alleged. 

3.  Plea  that  Plaintiff  did  not  forbear,  ^c. 

That  the  plaintiff  did  not  cease  to  prosecute  the  said  action  [or  "  stay  all 
proceedings  therein  "]  as  alleged. 

4.  Plea  denying  that  the  Plaintiff  had  any  Cause  of  Action  against 

the  Defendant,  (x) 

That  the  plaintiff  never  had  any  cause  of  action  against  the  defendant  in 
respect  of  the  subject-matter  of  the  action  brought  as  alleged,  which  he  the 
plaintiff  at  the  time  of  the  making  of  the  alleged  promise  well  knew. 


FOREIGN   ATTACHMENT. 

Obs.  —  See  ante,  "  Attachment,"  Obs.  302  and  304;  also  Crosby  v.  Hetherington,  4 
M.  &  G.  933;  12  L.  J.  C.  P.  261.  Qucere,  whether  a  notice  of  attachment 
out  of  the  lord  mayor's  court,  is  an  answer  to  an  order  under  the  garnishee 
clauses  of  the  C.  L.  P.  Act,  1854.  Newman  v.  Rook,  4  C.  B.  N.  S.  434.  And 
see,  as  to  the  effect  of  a  notice,  PiUot  v.  Wilkinson,  32  L.  J.  Ex.  201. 


FOREIGN  JUDGMENT.     See  jjos/,  "  Judgment. " 


FRAUD. 

Obb.  —  "  The  term  fraud  (dolus)  is  applied  to  every  artifice  made  use  of  by  one 
person  for  the  purpose  of  deceiving  another."  1  Pothier,  by  Evans,  19  ;  [2 
Chitty  Contr.  (11th  Am.  ed.)  1038,  1039,  and  notes  (i>)  and  (z).]  Fraud 
gives  a  right  to  avoid  a  contract  (ab  initio)  both  at  law  and  in  equity. 
"  Fraud  and  covin  may  in  judgment  of  the  law  avoid  every  kind  of  act. 
Many  instances  are  put  in  Fermor's  case,  3  Co.  77,"  per  Lord  Mansfield. 
Bright  w.  Eynon,  1  Burr.  395  ;  [2  Chitty  Contr.  (llth  Am.  ed.)  1035  ;  Hoitt 
V.  Holcomb,  23  N.  H.  535].  But  it  is  not  necessary  that  the  fraud  should 
arise  from  either  party  personally,  for  the  fraud  of  an  authorized  agent  will 
vitiate  a  contract  made  on  behalf  of  his  principal,  although  he  does  not  per- 
sonally take  any  part  in  the  fraud.  Udell  v.  Atherton,  30  L.  J.  Ex.  336  ;  [7 
H.  &N.  172  ;  Barwiok  v.  English  Joint  Stock  Bank,  L.  R.  259;  Proudfoot 
0.  Montefiore,  L.  R.  2  Q.  B.  611  ;]  Doe  d.  Willis  v.  Martin,  4  T.  R.  39; 
Fitzherbert  v.  Mather,  1  T.  R.  1 2.  See  Cornfoot  v.  Fowke,  6  M.  &  W.  358  ; 
[1  Chitty  Contr.  (llth  Am  ed.)  281,  note  (/)  ;  2  lb.  1036,  and  notes  (h)  and 
(k) ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  2,  and  note  (g),  250,  and  note  (q)  ; 
Wheelton  v.  Hardisty,  8  El.  &  Bl.  232.  260  ;  Bowman  v.  Caruthers,  40  Ind. 
90,  91,  and  cases  ;  Fitzsimmons  u.  Joslyn,  21  Vt.  129,  140-142.]  But  the 
party  guilty  of  the  fraud  cannot  take  advantage  of  it,  and  it  is  solely  at  the 
option  of  the  party  aggrieved  whether  he  will  be  bound  or  not.  Murray  v. 
Mann,  2  Ex.  538  ;  17  L.  J.  Ex.  256;  White  v.  Gordon,  20  L.  J.  C.  P.  166  ; 
[White  V.  Hunter,  23  N.  H.  128 ;  Ayers  v.  Hewett,  19  Maine,  281  ;  Taylor  v. 

(«)  This  plea  admits  the  promise,  but  puts  (x)  Wade  o.  Simeon,  2  C.  B.  548  ;   15  L. 

the  plaiutiffi  on  proof  of  the  original  de-  J.  C.  P.  114;  [Hooper  v.  Bristol  &c.  Co.  35 

mand.     It  would  sometimes  be  necessary  to  L.  J.  C.  P.  299  ;]  and  see  Cook  ,«.  Wright, 

traverse  the  allegation  in  the  declaration  ae-  1  B.  &  S.  559 ;  Cooper  v.  Parker,  15  C.  B. 

cording  as  it  is  framed.  822. 
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Obs.  Weld,  6  Mass.  116  ;  Woods  v.  Kirk,  28  N.  H.  324.]  But  if,  after  the  fraud 
is  discovered,  it  is  acquiesced  in,  the  party  aggrieved  cannot  take  advantage 
of  it.  Campbell  <-.  Fleming,  1  Ad.  &  E.  40  ;  Selway  v.  Fogg,  5  M.  &  W.  81 ; 
The  Deposit  &  General  Life  Company  u.  Ayscough,  8  El.  &  Bl.  761 ;  [Treat  v. 
Orono,  26  Maine,  217  ;  2  Chitty  Contr.  (Ulh  Am.  ed.)  1037,  and  cases  in 
note  (o).]  If  both  parties  are  guilty  of  fraud,  neither  can  take  advantage  of 
it.  Doe  d.  Roberts  v.  Roberts,  2  B.  &  Aid.  367  ;  per  Lord  Tenterden,  Jones 
V.  Yates,  9  B.  &  C.  538  ;  [Bessy  v.  Windham,  6  Q.  B.  166  ;  Dyer  u.  Homer, 
22  Pick.  253  ;  Reichart  o.  Castator,  5  Binney,  109  ;  Thompson  v.  Moore,  36 
Maine,  47.]  Misrepresentation  or  concealment  of  a  material  fact,  which  it 
is  the  duty  of  the  party  knowing  it  to  disclose,  amounts  to  fraud.  Pidcock  %>. 
Bishop,  3  B.  &  C.  605;  [Bramwell  B.  in  Horsfall  <>.  Thomas,  1  H.  &  C.  90, 
100  ;  Irvine  v.  Kirkpatrick,  7  Bell  Sc.  Ap.  186  ;  Otis  v.  Raymond,  3  Conn. 
413;  Van  Arsdale  v.  Howard,  5  Ala.  596;  Paddock  u.  Strobridge,  29  Vt. 
470  ;  Hanson  v.  Edgerly,  29  N.  H.  343  ;  Sides  v.  Hilleary,  6  Hart.  &  J.  86  ; 
Matthews  v.  Bliss,  22  Pick.  48 ;  Nickley  v.  Thomas,  22  Barb.  652.]  Repre- 
sentations made  by  a  man  to  induce  another  to  enter  into  an  agreement,  which 
are  untrue  to  his  knowledge,  will  constitute  fraud,  but  not  if  they  are  be- 
lieved at  the  time  and  afterwards  turned  out  differently.  Per  Tindal  C.  J. 
Neeley  v.  Lock,  8  C.  &  P.  532.  And  "if  an  ignorant  person  be  induced  to 
execute  an  instrument,  supposing  it  to  operate  [in  one  way]  and  it  really 
operates  in  another,  such  instrument  is  invalid."  Per  Coleridge  J.  Doe  d. 
Lloyd  V.  Bennett,  8  C.  &  P.  124.  [Public  company.  Misrepresentation  in 
prospectus.  Kennedy  v.  Panama  &c.  Co.  L.  R.  2  Q.  B.  580.  See  2  Chitty 
Contr.  (nth  Am.  ed.)  1035  et  sej.],  aadpost,  Torts,  "  Fraud." 

1.  Plea  that  the  Agreement  or  Promise  was  obtained  hy  Fraud.  («/) 

That  the  defendant  was  induced  to  enter  into  and  to  make  the  said  agree- 
ment [or  "promise"]  by  the  fraud  of  the  plaintiff. 

2.  Plea  of  Fraud  to  an  Action  on  a  Specialty,  (z) 

That  he  was  induced  to  execute  the  said  supposed  deed  by  the  fraud  of  the 
plaintiff. 

3.  Plea  that  the  Defendants  Acceptance  to  a  Bill  was  obtained  hy  the 
Fraud  of  the  Plaintiff,  (a) 

That  he  was  induced  to  accept  the  said  bill  by  the  fraud  of  the  plaintiff. 

(y)  Fraud  must  be  specially  pleaded.  R.  holder,  after  he  became  aware  of  the  fraud. 
8,  T.  T.  18.53.  It  has  been  generally  con-  The  Deposit  &c.  Assurance  Co.  u.  Ayscough, 
sidered  that  the  particulars  of  the  fraud  6  El.  &  Bl.  761.  There  may  be  considerable 
need  not  be  stated,  but  that  this  general  risk  in  pleading  the  fraud  specially.  See 
form  is  correct,  "  because  covin  is  secret,  Tooke  w.  Tuck,  4  Bing.  227  ;  S.  C.  9  B.  &  C. 
whereof  by  intendment  another  man  can-  444.  [Plea  of  fraud,  stating  the  particulars 
not  have  knowledge."  9  Coke  Rep.  110;  Canham  «.  Barry,  15  C.  B.  597.] 
Piovvd.  54  6.  But  in  Connop  u.  Holmes,  2  (z)  See  Spencer  v.  Handley,  4  M.  &  G. 
Cr.,  M.  &  R.  720,  Parke  B.  observed,  "  It  is  414 ;  also,  Evans  v.  Edmonds,  13  C.  B.  777  ; 
not  clear  that  the  authorities  bear  out  that  Raphael  v.  Goodman,  8  Ad.  &  E.  565  ;  [Red- 
position  to  its  full  extent."  Sed  vide  Rob-  man  v.  Wilson,  14  M.  &  W.  476  ;  on  a  cou- 
son  V.  Luscombe,  2  D.  &  L.  859  ;  Raphael  v.  tract  of  indemnity;  Way  v.  Hearne,  13  C. 
Goodman,  8  Ad.  &  E.  565;  and  see  Hill  v.  B.  N.  S.  292;  on  a  contract  of  guaranty; 
Montague,  2  M.  &  S.  378 ;  Mason  v.  Ditch-  North  British  Ins.  Co.  v.  Lloyd,  10  Ex.  523  ; 
bourne,  2  Cr.,  M.  &  R.  720  ;  D'Aranda  v.  Lee  v.  Jones,  17  C.  B.  N.  S.  482.] 
Houston,  6  C.  &  P.  511 ;  Edwards  v.  Brown,  (a)  Form,  Stone  v.  Compton,  5  Bing.  N. 
3  Y.  &  J.  423.  An  order  for  particulars  of  C.  142.  See  ante,  345,  note  (s).  As  to  what 
the  fraud  relied  on  may  in  most  cases  be  amounts  to  obtaining  a  bill  by  fraud,  see 
obtained.  The  plea  of  fraud  in  the  usual  Lewis  b.  Cosgrave,  2  Taunt.  2 ;  Green  v. 
form  to  the  common  counts  is  good,  and  Beavan,  3  Stark.  134 ;  Archer  u.  Bamford, 
leave  was  refused  to  reply  and  demur.  Law-  lb.  175. 
ton  V.  Elmore,  27  L.  J.  Ex.  141.     Share- 
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4.  Plea  in  an  Action  for  Calls,  that  the  Defendant  was  induced  to 
become  a  Shareholder  hy  Fraud,  and  had  repudiated  the  Con- 
tract. (5) 

That  he  was  induced  to  become  the  holder  of  the  said  shares  by  the  fraud  of 
the  plaintiffs,  and  that  within  a  reasonable  time  after  he  discovered  the  fraud, 
and  before  he  had  received  any  benefit  from  or  in  respect  of  the  said  shares,  he 
repudiated  the  said  shares  and  gave  notice  thereof  to  the  plaintiffs,  (c) 

[5.  Plea  that  the  Defendant  was  induced  to  contract  hy  Fraud,  and 
afterwards  repudiated  the  Contract. 
That  he  was  induced  to  make  the  alleged  contract  \_or  "  agreement "]  by  the 
fraud  of  the  plaintiff,  and  within  a  reasonable  time  after  he  had  notice  of  the 
said  fraud,  and  before  he  had  received  any  benefit  under  the  said  contract  [or 
"agreement"]  he  repudiated  and  abandoned  the  same,  and  gave  notice  of  his 
repudiation  and  abandonment  thereof  to  the  plaintiff. 

6.  Replication  of  Fraud  and  Repudiation  to  a  Plea  of  a  Bill  of  Ex- 
change given  on  account,  or  in  discharge,  of  a  Debt. 
That  he  was  induced  to  receive  the  said  bill  as  alleged  by  the  fraud  of  the 
defendant,  and  within  a  reasonable  time  after  he  had  notice  of  the  said  fraud, 
and  before  he  had  received  any  benefit  from  the  said  bill,  the  plaintiff  repudi- 
ated the  said  bill  and  the  receipt  thereof  by  him,  and  refused  to  have  or  retain 
the  same  for  and  on  account  [or  '■  in  satisfaction  and  discharge  "]  of  the  said 
debt  and  the  cause  of  action  in  respect  thereof,  and  then  gave  notice  thereof  to 
the  defendant,  and  delivered  back  [or  "  tendered  and  offered  to  deliver  back  "] 
the  same  to  the  defendant.] 


FRAUDS,    STATUTE    OF. 

Obs.  —  A  defence  founded  on  any  section  of  the  statute  of  frauds  (29  Car.  2,  c.  3) 
may  be  given  in  evidence  under  the  general  issue.  Buttermere  v.  Hayes,  5  M. 
&  W.  456  ;  Eastwood  o.  Kenyon,  11  Ad.  &  E.  438  ;  Reed.  v.  Lamb,  6  Ex. 
130;  [Reuss  v.  Pioksley,  Q.  R.  1  Ex.  342  ;  Smith  v.  Nealo,  2  C.  B.  N.  S.  67,] 
decided  on  the  4th  section  of  the  act  ;  Elliott  v.  Thomas,  3  M.  &  W.  170  ; 
Treeher  v.  Tomlinson,  1  M.  &  G.  772,  decided  on  tlie  17th  section  of  the  act. 
The  same  rule  holds  good  as  to  representations  required  to  be  in  writing,  un- 
der 9  Geo.  4,  c.  14  ;  Xurnley  v.  M'Gregor,  6  M.  &  G.  46.  [In  Massachusetts, 
this  defence  of  the  statute  of  frauds,  to  be  available,  must  be  set  up  in  the 
answer.  Middlesex  Co.  v.  Osgood,  4  Gray,  447;  Gardner  f.  Webber,  17 
Pick.  406.  And  in  Maine  it  must  be  specially  set  forth  in  a  plea  or  brief 
statement.     Lawrence  v.  Chase,  54  Maine,  196  ;  1  Chitty  PL  506,  note  («).] 

(?))  To  a  declaration  for  calls,  a  plea  that  to  the  fraud.     Henderson  v.  Eoyal  British 

the   defendant  was    induced    to    become   a  Bank,  7  El.  &  Bl.  356  ;  Powis  v.  Hardin":,  1 

shareholder  by  the  fraud  of  the  plaintiffs  is  C.  B.  N.  S.  533 ;  Re  Overend,  Gurney  &  Co. 

bad,  i'or  not  averring  that  the  defendant  had  Oakes  &  Peek's  case,  L.  R.  3  Eq.  576 ;  L. 

repudiated  the  contract  and  had  done  noth-  R.  2  H.  L.  325;  Langer's  case,  37  L.  J.  C. 

ing  to  make  himself  liable  as  a  shareholder  292.]     A  plea  of  fraud  and  repudiation  of 

after  he  became  aware  of  the  fraud.     The  a  contract  in   consequence,  may   easily  be 

Deposit  &c.  Assurance  Co.  v.  Ayscougb,  6  framed  fi'om  the  above. 
El.  &  Bl.  761  ;  [Bwlch  y  Plwm  Mining  Co.         (c)  [Like  pleas.     M'Creight  v.  Stevens,  1 

I).  Baynes,  L.  E.  2  Ex.  324.    A  shareholder,  H.  &  C.  454  [where  particulars  of  the  fraud 

induced  to  become  so  by  the  frand  of  the  were  ordered]  ;  Bwlch  y  Plwm  Mining  Co. 

company,  cannot  repudiate  his  liability  as  o.  Baynes,  L.  R.  2  Ex.  324.] 
against  creditors  of  the  company  not  parties 
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GAMING. 

Obs.  —  By  the  9  Anne,  c.  14,  s.  1,  "  all  notes,  bills,  bonds,  judgments  (see  Lane 
V.  Chapman,  11  Ad.  &  E.  966),  mortgages,  or  other  securitie  sor  conveyances 
whatsoever,  given,  granted,  drawn,  or  entered  into  or  executed  by  any  per- 
son or  persons  whatsoever,  where  the  whole  or  any  part  of  the  consideration 
of  such  conveyances  or  securities  shall  be  for  any  money  or  other  valuable 
thing  whatsoever  won  by  gaming  or  playing  at  cards,  dice,  tables,  tennis, 
bowls,  or  other  game  or  games  whatsoever,  or  by  betting  on  the  sides  or 
hands  of  such  as  do  game  at  any  of  the  games  aforesaid,  or  for  the  reimburs- 
ing or  repaying  any  money  knowingly  lent  or  advanced  for  such  gaming  or 
betting  as  aforesaid,  or  lent  or  advanced  at  the  time  and  place  of  such  play 
to  any  person  or  persons  so  gaming  or  betting  as  aforesaid,  or  that  shall  dur- 
ing such  play  so  play  or  bet,  shall  be  utterly  void."  But  now  by  5  &  6  W. 
4,  c.  41,  s.  1,  instead  of  being  void,  they  are  to  be  'deemed  as  given  for  an  ille- 
gal consideration  only.  Such  securities  cannot  be  enforced  except  in  the 
hands  of  a  bond  fide  holder  for  value  without  notice.  Hay  v.  Ayling,  16  Q. 
B.  423-431.  See  Johnson  v.  Lausley,  12  C.  B.  468  ;  Oulds  v.  Harrison,  10 
Ex.  572  ;  Fitch  v.  Jones,  5  EI.  &  Bl.  238.  See  Chit,  on  Bills,  10th  ed.  58.  The 
above  provisions  are  left  unrepealed  by  the  8  &  9  Vict.  c.  109  ;  but  the  18th 
section  of  that  act  enacts  that  "  all  contracts  or  agreements,  whether  by  parol 
or  in  writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void,  and  no 
suit  shall  be  brought  or  maintained  in  any  court  of  law  or  equity  for  recover- 
ing any  sum  of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager, 
or  which  shall  have  been  deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  made  :  provided  always,  that  this 
enactment  shall  not  be  deemed  to  apply  to  any  subscription  or  contribution, 
or  agreement  to  subscribe  or  contribute,  for  or  towards  any  plate,  prize,  or 
sum  of' money  to  be  awarded  to  the  winner  or  winners  of  any  lawful  game, 
sport,  pastime,  or  exercise."  As  this  statute  (s.  15)  repeals  the  16  Car.  2, 
c.  7,  and  the  whole  of  the  above  statute  of  Anne  except  the  part  before 
quoted,  and  also  so  much  of  the  18  Geo.  2,  c.  34,  as  relates  thereto,  it  would 
seem  that  money  lent  for  the  purpose  of  gaming  is  now  recoverable,  unless 
lent  when  the  gaming  is  unlawful,  as  by  a  licensed  publican  to  game  on  his 
own  premises.  Foot  v.  Baker,  5  M.  &  G.  335,  where  see  form  of  plea  ;  and 
see  M'Kinnel  v.  Robinson,  3  M.  &  W.  435  ;  7  L,  J.  Ex.  149 ;  Cannan  o. 
Bryce,  3  B.  &  Aid.  184.  And  money  lent  for  the  purpose  of  paying  losses  on 
gaming  maybe  recovered.  Hill  v.  Fox,  4  H.  &  N.  359.  It  would  appear  from 
the  proviso  in  s.  18,  8  &  9  Vict.  c.  109,  that  all  games  of  mere  skill  are  law- 
ful. Batty  V.  Marriott,  5  C.  B.  818.  But  the  proviso  does  not  except  betting 
between  two  persons  at  the  game  of  billiards,  which  is  a  lawful  game,  where 
no  money  is  produced  or  staked  at  the  time.  Parsons  v.  Alexander,  5  El.  & 
Bl.  263.  But  it  is  no  answer  to  an  action  for  money  paid  by  the  plaintiff  for 
the  defendant's  use  at  his  request,  that  the  money  was  paid  in  respect  of 
losses  on  wagering  contracts  void  by  the  statute.  Knight  v.  Cambers,  15  C. 
B.  562 ;  Jessop  v.  Lutwyche,  10  Ex.  614  ;  24  L.  J.  Ex.  65  ;  Knight  v.  Fitch, 
15  C.  B.  565  ;  Rosewarne  v.  Billing,  S3  L.  J.  C.  P.  55  ;  [15  C.  B.  N.  S.  316. 
See  Combs  o..  Dibble,  L.  R.  1  Ex.  248.]  Gaming  debts,  contracted  abroad 
where  gaming  is  not  illegal,  are  recoverable  here.  Quarrier  v.  Colston,  1  Ph. 
147. 
In  order  to  maintain  an  action  against  a  stakeholder  for  the  stakes  deposited 
with  him  to  abide  the  determination  of  certain  persons  on  a  legal  event,  the 
plaintiff  must  either  have  the  decision  in  his  favor,  or  show  that  it  was  not 
practicable  to  obtain  it.  Brown  v.  Overbury,  11  Ex.  715.  A  party  who  re- 
pudiates the  wager  before  the  event  is  ascertained,  can  recover  back  from 
the  stakeholder  the  amount  of  his  deposit.  Varney  v.  Hickman,  5  C.  B.  27; 
Martin  v.  Hewson,  10  Ex.  737.  Betting  houses  are  gaming  houses  within  8 
&  9  Vict.  c.  10£^  by  16  &  17  Vict.  c.  119,  s.  2  ;  and  by  s.  5,  money  received 
as  a  deposit  may  be  recovered  as  money  had  and  received.  As  to  what  is  a 
betting  place,  Doggett  v.  Catterns,  11  L.  J.  N.  S.  422  ;  5  N.  R.  132,  C.  P. 
reversed  in  Ex.  Ch.;  [34  L.  J.  C.  P.  159  ;  19  C.  B.  N.  S.  765. J  As  to  what 
are  now  lawful  games,  see  Chit,  on  Contr.  in  vac.    As  to  wagering  in  marine 
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Obs.    insurances,  see  ante,  158,  Obs.  ;   fire  insurance,  lb.  and  ante,  170,  note  (t). 
The  stockjobbing  act,  7  Geo.  2,  c.  8,  is  repealed  by  23  Vict.  c.  28. 

1.  Plea  to  Money  had,  ^c.  that  it  was  deposited  with  the  Defendant 
to  abide  the  Result  of  an  Illegal  Lottery  (a  Derby  Sweepstakes'),  (d} 

Allport  V.  Nutt,  1  C.  B.  947 ;  and  see  Gattie  v.  Field,  9  Q.  B.  431 ;  Howes 
V.  Lock,  1  C.  B.  524  ;  [Savage  v.  Madder,  36  L.  J.  Ex.  178.] 

2.  Pleas   that  the   Contracts  were  Time  Bargains  in  Shares  contrary 

«o  8  ^  9  Vict.  c.  109. 

Lynes  v.  Siesfield,  1  H.  &  N.  278;  Jessopp  v.  Lutwyche,  10  Ex.  614; 
Knight  V.  Cambers,  15  C.  B.  562 ;  Knigbt  v.  Fitch,  15  C.  B.  566  ;  Kosewarne 
V.  Billing,  32  L.  J.  C.  P.  55  ;  [15  C.  B.  N.  S.  316.] 

3.  Pleas  to  a  Bill  that  it  was  given  on  a  Gfaming   Consideration,  (e) 

That  before  the  acceptance  [or  "  indorsement "]  of  the  said  bill,  and  before 
this  action,  "  the  plaintiff  and  the  defendant  respectively  did  game  together  by 

playing  at  a  certain  game  for  money,  that  is  to  say ."  (f) 

Or  ["  The  plaintiff  and  the  defendant  respectively  did  bet  on  the  sides  of 
two  persons,  one  A.   B.  and  one  C.  D.,  who  were  then  gaming  by 

playing  together  for  money  at  a  certain  game  called ."] 

Or  ["  The  plaintiff  lent  and  advanced  to  the  defendant  £ ,  for  the 

purpose,  as  the  plaintiff  knew,  of  gaming,  and  to  enable  the  defendant 
to  game  therewith  by  playing  for  money  at  a  certain  game,  called 

■ ■"] 

Or  ['•  The  plaintiff  lent  and  advanced  to  the  defendant  £ ,  for  the 

purpose,  as  the  plaintiff  knew,  of  the  defendant  betting,  and  to  enable 
him  to  bet  on  the  sides  of  two  other  persons,  who  were  then  gaming 

by  playing  together  for  money  at  a  certain  game,  called ."] 

Or  ["  The  plaintiff  lent  and  advanced  to  the  defendant  £ ,  when  and 

where  two  persons  respectively  were  gaming,  by  playing  together  for 

money  at  a  certain  game,  called ,  he  the  defendant  betting  on  the 

sides  of  the  said  two  persons  respectively  while  they  were  so  ganfing, 
as  the  plaintiff  then  well  knew."] 
Or  ["  The  plaintiff  did  game,  by  playing  for  money  with  another  person, 
at  a  game  called ,  and  the  plaintiff  lent  and  advanced  to  the  de- 
fendant £ ,  at  the  same  time  and  place  wjien  and  where  the  defend- 
ant was  so  gaming  as  aforesaid,  as  the  plaintiff  then  well  knew."] 
And  the  defendant  says  that  the  said  bill  was  accepted  (g)  [or  "  inclosed  "]  by 

him  to  secure  to  the  plaintiff  the  sum  of  £ then  won  by  the  plaintiff  from 

the  defendant  by  such  gaming  as  aforesaid  [^or  "  by  betting  on  the  sides  of  the 
said  persons  so  gaming  as  aforesaid;"  or  "to  secure  to  the  plaintiff  the  repay- 

{d)  Lotteries  are  forbidden  by  10  &  11  sisted.     Grizewood  v.  Blane,  11  C.  B.  538; 

W.  3,  c.  17,  and  42  Geo.  3,  c.  119.  Knight  v.  Fitch,  15  C.  B.  566. 

(e)  See  the  forms  referred  to  under  the  (g)  If  the  bill  sui^  on  was  one  substituted 

head  of  illegality,  post.  for  a  former   one,  the  latter  of  which  was 

if)  A  mistake  in  the  name  of  the  game  given  for  the  gaming  consideration,  the  plea 

would   probably  be  amended   at   the   trial,  must  be   altered   accordingly.     Boulton   v. 

Cooke  V.  Stratford,  13  M.  &  W.  379.     The  Coglan,  1  Bing.  N.  C.  640. 
plea  should  show  in  what  the  illegality  con- 
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ment  of  the  said  sum  so  lent  and  advanced  as  aforesaid  "]  ;  and  except  as  afore- 
said, there  never  was  any  value  or  consideration  for  the  accepting  [_or  "  indorse- 
ment "]  of  the  said  bill  by  the  defendant. 

{^Ifthe  action  be  hrought  by  an  indorsee  of  the  party  to  whom  the  hill  was 
originally  given,  add  one  of  the  averments  at  the  end  q/"Form  29,  ante,  340.] 


GARNISHEE.     See  "  Attachment  of  Debts,"  ante,  301. 


GENERAL  ISSUE.     Ante,  274-276. 


GOODS.     See  "  Sale  of  Goods." 


GUARANTY. 

Obs.  —  See  Obs.  forms  of  declarations,  and  notes,  ante,  137;  "Indemnity,"  ante, 
151,  and  post.  The  general  issue  nan  ansum/isk,  would  deny  that  in  fact  the 
contract  alleged  was  made,  as  also  that  it  was  made  on  the  consideration  al- 
leged by  the  plaintiff.  Raikes  «.  Todd,  8  Ad.  &  E.  854.  See  Obs.  ante,  277. 
A  plea  to  an  action  on  a  guaranty  for  the  fidelity  of  a  clerk,  that  the  plain- 
tiff took  the  clerk  into  his  service  before  the  defendant  guarantied  his  fidel- 
ity, and  therefore  that  the  defendant's  promise  was  nudum  pactum,  was  held 
bad,  as  amounting  to  no7i  assumpsit.  Lyall  v.  Higgins,  4  Q.  B.  528.  The 
insufficiency  of  the  contract  under  the  statute  of  frauds,  and  the  mercantile 
law  amendment  act,  19  &  20  Vict.  c.  97,  s.  3,  ante,  Obs.  137,  may  be  ob- 
jected to  under  the  general  issue  nan  assumpsit.  Eastwood  v.  Kenyon,  11 
Ad.  &  E.  438;  Glover  v.  Halkett,  2  H.  &  N.  487;  ante,  "  Frauds,"  394.  The 
plaintiff's  omission  to  supply  goods  under  the  contract,  or  the  performance 
of  the  defendant's  promise,  must  be  specially  pleaded.  If  it  is  intended  to 
deny  performance  of  conditions  precedent,  or  to  deny  the  breach  alleged,  it 
must  be  done  by  a  specific  traverse. 
If  the  guaranty  be  under  seal,  it  is  denied  by  the  general  issue  non  est  factum. 
Ante,  Obs.  285. 

1.  Greneral  Issue. 

That  he  did  not  promise  as  alleged  ;  (A) 

or 
That  the  alleged  deed  is  not  his  deed,  (i) 

2.  Plea  that  the  Plaintiff  did  not  supply  the  Groods  under  the  Cruaranty 

according  to  its  Terms.  (¥) 

That  the  plaintiff  did  not  sell  and  deliver  the  said  goods  to  E.  F.  on  credit 

\according  to  the  allegation  in  the  declaratimi],  as  alleged. 

(h)  Ante,  284.  in  evidence  under  the  general  issue  non  as- 

(i)  Ante,  286.  sumpsit.     Taylor  o.  Hillary,  7   C.  &  P.  30. 

{k)  See  Bacon  v.   Chesney,  1   Stark.  R.  To  an  action  for  not  indemnifying  agaipst 

192 ;  2   Stark.  R.  426 ;   Holt  v.  Hadley,  5  the   fraudulent    conduct   of  a   clerk ;    ante, 

Bing.  54  ;  Chit,  on  Contr.  in  voc.     This  plea  form  2,  p.  138  ;  defendant  might  plead  that 

would  be  proper  when  the  credit  on  which  the  plaintiff  did  not  engage  the  clerk,  &c. 

the  goods  was  actually  supplied  was  a  differ-  and  see  Nouton  v.  Powell,  4  M.  &   G.  46, 

ent  credit  from  that  stipulated  for  in  the  note  (a).    Plea  to  a  declaration  for  not  in- 

guaranty.    The  defence  could  not  be  given  demaifying  for  goods  purchased  by  a  priu- 
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3.  Plea  that  the  Credit  was  unreasonable.  (V) 

That  the  defendant  guarantied  the  payment  of  the  price  of  goods  to  be  sold 
and  delivered  by  the  plaintiflF  to  the  said  E.  F.  upon  the  terms  that  the  plain- 
tiff should  sell  and  deliver  such  goods  upon  a  fair,  reasonable,  and  usual  credit ; 
and  that  the  plaintiff,  after  the  defendant's  promise,  sold  and  delivered  the 
said  goods  to  the  said  E.  F.  upon  an  unfair,  unreasonable,  and  unusual  credit, 
which,  at  the  time  of  such  sale,  the  plaintiff  agreed  to  give  and  allow  without 
the  defendant's  consent. 

4.  Plea  that  the  Principal  paid  the  Price,  (m) 

That  the  said  E.  F.  before  action  satisfied  and  discharged  the  plaintiff's 
claim  by  payment. 

5.  Plea  that  the  Gruaranty  was  discharged  hy  a  New  Agreement  with 
Defendant  for  a  different  Mode  of  Dealing. 

Taylor  v.  Hillary,  7  C.  &  P.  30 ;  S.  C.  1  Cr.,  M.  &  R.  741 ;  [Portsea  Union 
V.  Whillier,  29  L.  J.  Q.  B.  150.] 

6.  Plea  that  the  Plaintiff  released  the  Principal,  (n) 
Bain  v.  Cooper,  8  M.  &  W.  751. 

7.  Plea  that  the  Principal  was  not  indebted,  (o) 
That  the  said  E.  F.  was  not  indebted  to  the  plaintiff,  as  alleged. 

8.  Plea  of  Discharge  by  talcing  a  Composition  from  the  Principal ; 

and  Replication  that  it  was  taken  with  a  Defendants  Consent. 

Davidson  v.  M'Gregor,  8  M.  &  W.  755.  (p) 

cipal,  that  the  latter  did  not  purchase  the  v.  Hitchcock,  6  M.  &  G.  155.     The  plea  will 

goods.     Hitchcock  v.  Humfrey,  5  M.  &  G.  be  proper  when  the  defendant  contends  that 

561.     [Plea  that  the  defendant  revoked  the  the   guaranty  was  not  a  continuiiiij  ensage- 

{Tuaraiity  before  it  was  acted  upon.     Offord  ment,  but  had  reference  to  one  sale  only,  to 

V.  Davies,  12  C.  B.  N.S.  748.1  '"'  made  after   the  guaranty,  and   thnt  the 

(/)  This  should  be  'pleaded  when  no  spc-  price  of  the  goods  sold  on  that  occasion  has 

cial  credit  was  agreed  upon  or  charged  in  been  paid.    See  ante,  137.     If  the  above  plea 

the  declaration.     See  Simpson  v.  Manley,  2  be  pleaded  to  part  only  of  the  sum  claimed, 

Cr.  &  J.  12  ;  Coombe  v.  Woolf,  8  Bing.  161,  the  plea  must  be  framed  accordingly.     Sem- 
per Tindall  C.  J. ;  Chit.  Coiitr.                         .  ble,  it  is  not  a  good  plea,  that  the  principal 

(m)   Forms,  Moses  v.  Levy,  i  Q.  B.  213  ;  has  not  beeij  required  to  pay.     Lilly  v.  Hew- 

Mayer  v.  Isaac,  6  M.  &  W.  606.     Where  tl  e  itt,  11  Price,  494. 

satisfaction  was  not  in  money,  it  should  be         (n)  See,  also,  Kearsley  v.  Cole,  16  M.  & 

pleaded   accordingly.     See  ante,  288,   "Ac-  W.  128;  Price  v.  Barker,  4  El.  &  Bl.  760; 

cord  :ind  Satisfaction."     See  a  form  stating  Willis  v.  De  Castro,  4  C.  B.  N.  S.  216;  and 

that  plaintiff  was  indebted  to  the  principal,  for  law,  Bonser  v.  Cox,  6  Beav.  110. 
and  that  he,  on  the  plaintiff's  assent,  retained        (o)  Form,  &c.   Davidson   v.  M'Gregor,  8 

that  debt  in  payment  of  the  guaranty.   Lyall  M.  &  W.  755.     The  effect  of  this  plea  would 

i:  Higgins,  4   Q.  B.  528.     It  seems  doubtful  be  to  deny  that  there  ever  was  any  such  debt 

whether  under  this  plea  the  defendant  cati  as  alleged,  not  merely  that  it  was  due  at  the 

contend  that  the  whole  guaranty  was  satis-  commencement  of  the  suit.     lb. 
fied,  in  case  of  its  being  a  ct)«itn«in(7  one.    See         (p)  See,  also,  Cowper  v.   Smith,  4  M.  & 

Mayer  v.  Isaac,  supra;  see,  also,  Pritchard  W.  19. 
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9.   Plea  that  the   Gruaranty  was  altered   hy  heing  converted   into  a 

Specialty  without  the  Defendants  Consent,  (^q) 

Davidson  v.  Cooper,  11  M.  &  W.  778 ;  in  error,  13  M.  &  W.  343. 

10.  Plea  of  Discharge  hy  giving  Time  to  the  Principal,  (r) 

That  after  the  said  E.  F.  became  indebted  to  the  plaintiff,  it  was,  without 
the  defendant's  consent,  for  a  good  and  sufficient  consideration,  agreed  by  and 
between  tlie  plaintiff  and  E.  F.,  that  the  plaintiff  should  give  E.  F.  time  for 
payment  of  the  said  debt,  being  a  longer  time  than  the  time  of  credit  which 
the  plaintiff  ought  to  have  given  to  E.  F. ;  and  in  pursuance  of  such  agree- 
ment the  plaintiff  gave  to  E.  F.  a  longer  time  of  credit  than  he  ought  to  have 
given  without  the  defendant's  consent. 

[11.  Pleas  that  the  Crv,aranty  was  obtained  hy  Fraud,  (s) 

North  British  Insurance  Co.  v.  Lloyd,  10  Ex.  523 ;  Lee  v.  Jones,  17  C.  B. 
N.  S.  482. 

12.  Replication  to  the  Plea  of  Time  given  to  the  Dehtor,  that  the 
Remedies  against  the  Surety  were  reserved,  (s^) 

That  by  the  alleged  agreement  between  the  plaintiff  and  the  said  G.  H.  it 
was  also  further  agreed  by  and  between  them  as  part  thereof,  that  neither  the 
said  agreement  nor  the  performance  thereof  should  discharge  or  affect  the 
liability  of  said  defendant  upon  his  said  guaranty,  and  that  all  the  defendant's 

(q)  See  ante, 2^%,  "Alteration."  An  alter-  nant  from  the  principal,  see  Bingham  v.  Cor- 

atiou  of   the  terms  of  the  contract  as  be-  bitt,  34  L.  J.  Q.  B.  37. 

tween  the  creditor  and  the  principal,  will  dis-  (s)  [The  relationship  of  creditor  and  surety 

charge  the  surety.     See  Stewart  v.  M'Kean,  does  not,  like  the  contract  of  insurance,  re- 

10  Ex.  67.^-689,  per  Parke  B. ;   [Frank  v.  quire  a  full  disclosure  by  the  former  to  the 

Edwards,  8  Ex.  214  ;  Holland  v.  Lea,  9  Ex.  latter  of  all   material  facts  relating  to  the 

430 ;  New  Hampshire  Savings  Bank  v.  Col-  principal  debtor ;  and  the  mere  non-commu- 

cord,  1.5  N.  H.  119;  "Watris.s  v.  Pierce,  32  N.  nication  of  such  facts,  without  actual  fraud, 

H.  560, 574  el  seq. ;  Taylor  i:  Johnson,  17  Geo.  does  not  invalidate  the  guaranty.    Hamilton 

521 ;  Brigham  v.  Wentworth,  11  Cush.  123 ;  v.  Watson,  12  CI.  &  Fin.  (Am.  ed.)  109,  and 

Miller  v.  Stewart,  9  Wheat.  680;  1  Chitty  cases  in  note  (1);   Railton  o.  Mathews,  10 

Contr.  (11th  Am.  ed.)  776,  and  note  ((/).]  As  CI.   &   Fin.   (Am.  ed.)  934,   and  note  (1); 

by  a  chanse  of  salary ;  North  Western  Ry.  North  British  Ins.  Co.  v.  Lloyd,  10  Ex.  523  ; 

Co.  u.   Whinray,  10  Ex.  77;  hy  change  of  Wythes  v.  Labouchere,  3  Tie  G.  &  J.  609; 

duties,  even  though  by  act  of  parliament;  Lee  o.  Jones,  17  C.  B.N.  S.  482  ;  Franklin 

Pyhus  V.  Gibb,  6  El.  &  Bl.  902  ;  and  see  Os-  Bank  v.  Cooper,  36  Maine,  179  ;  S.  C.  39 

wnld  V.  Mayor  of  Berwick,  26  L.  J.  Q.  B.  Maine,  542 ;  Atlas  Bank  v.  Brownell,  9  R. 

383;  [5  H.  L.  Cas.  856  ;]  The  Guardians  of  L  168;  1  Cliitty  Contr.  (11th  Am.  ed.)  772, 

Portsea  Island  Union  v.  Whillier,  29  L.  J.  773,  and  note  (_/).] 

Q.  B.  150;  [Grocers'  Bank  K.Kingman,  16  (s^)  [That  a  creditor  may  reserve  his  reme- 

Gray,  473  ;  Bonar  I'.  McDonald,  3  H.L.  Gas.  dies   against  a  surety,  see   1  Chitty  Contr. 

226;   1  Chitty  Contr.  (11th  Am.  ed.)  765;  (Uth  Am.  ed.)  775,  and  note  (k)  ;  "Owen  v. 

Harrison  v.  Seymour,  L.  R.  1  C.  P.  518.]  Honian,  3  Mae.  &  G.378,  405  ;  S.  C.  4  H.  L. 

As   to   changing   the   tenure   of    office,   see  Cas.  997,  1038 ;  Davies  v.  Stainbank,  6  De 

Mavor  of  Dartmouth  v.  Lilly,  9  El.  &  Bl.  97 :  G.,  M.  &  G.  679,  (Am.  ed.)  689,  note  (1)  and 

26  L.  J.  Q.  B.  90.     See,  also,  The  M&yor  of  cases ;  Thomas  v.  Lack,  3  C.  B.  540  ;  Price 

Cambridse  v.  Dennis,  EL,  Bl.  &  El.  660.  v.  Barker,  4  El.  &  Bl.  760 ;  Willis  o.  De  Cas- 

(r)   [1  "Chitty  Contr.  (11th  Am.  ed.)  781,  tro,  4  C.  B.  N.  S.  216;  Bailey  M.Edwards, 

and  note  (x).]     See  a  form,  Mayer  v.  Isaac,  4  B.  &  S.  761,  775,  and  note;  Clagett  v.  Sal- 

6  M.  &  W.  605  ;  and  see  ante,  347,  form  45,  mon,  5  Gill  &  J.  314;  Sohier  ».  Loring,  6 

and  notes  thereto  for  the  law.     See,  also,  Cush.  537 ;  Hutchins  v.  Nichols,  10   Cush. 

ante,  376,  equitable  pleas.    As  to  the  effect  299  ;  Viele  v.  Hoag,  24  Vt.  240 ;   Peay  d. 

of  taking  a  mortgage  with  the  usual  cove-  Poston,  10  Yerger,  111.] 
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liabilities  and  all  the  plaintiff's  rights  upon  the  said  guaranty  should  be  and 
the  same  then  were  reserved  and  continued  as  fully  as  if  the  alleged  agree- 
ment had  never  been  entered  into  or  performed.] 


HEIRS    AND   DEVISEES. 

Ob8. —  See  ante,  143,  "Heirs  and  Devisees,"  and  notes  to  the  forms  there  given, 
If  the  action  is  brought  upon  the  bond  or  covenant  of  the  ancestor  or  testator, 
the  defendant  may  plead  non  ext  factum,  or  pleas  in  confession  and  avoidance. 

1.  Plea  hy  an  Heir,  sued  on  the  Covenant  of  Ms  Ancestor,  of  Biens 

per  Descent,  (t) 

That  he  had  not  at  the  commencement  of  this  suit,  nor  has  he  had  at  any 
time  before  or  since,  any  lands,  tenendents,  or  hereditaments  by  descent  from 
his  said  father  [_or  "brother,"  S^c.']  in  fee  simple. 

2.  Replication  thereto,  (m) 

That  the  defendant,  before  the  commencement  of  this  suit,  had  lands,  ten- 
ements, and  hereditaments  by  descent  from  his  said  father  [or  "  brother,"  ^c.J 
in  fee  simple. 

3.  Plea  hy  a  Devisee,  sued  on  the  Covenant  of  Ms  Testator,  of  Miens 

per  Devise,  (a;) 
That  he  had  not  at  the  commencement  of  this  suit,  nor  has  he  had  at  any 


(t)  By  n  Geo.  4  &  1  W.  4,  c.  47,  s.  7, 
"Where  any  action  of  debt  or  covenant 
upon  any  sjiecialty  is  brought  agaiust  the 
heir,  he  may  plead  riens  per  descent  at  the 
time  of  the  original  writ  brought,  or  the  bill 
filed  against  him,  anything  herein  contnined 
to  the  contrary  notwithstanding;  and  the 
plaintiff  in  such  action  may  reply  that  he 
had  lands,  tenements,  or  hereditaments  from 
his  ancestor  before  the  original  writ  brought 
or  bill  filed ;  and,  if  upon  the  issne  joined 
thereupon,  it  be  found  for  the  plaintiff,  the 
jury  shall  inquire  of  the  value  of  the  lands, 
tenements,  or  hereditaments  so  descended, 
and  thereupon  judgment  shall  be  given,  and 
execution  shall  be  awarded  as  aforesaid ;  and 
if  judgment  be  given  against  such  heir  by 
confession  of  the  action,  without  confessing 
the  assets  descended,  or  upon  demurrer  or 
nihil  dicit,  it  shall  be  for  the  debt  and  dam- 
age, without  any  writ  to  inquire  of  the 
lands,  tenements,  or  hereditaments  so  de- 
scended." See  forms  on  the  old  statute,  3  & 
4  W.  &  M.  c.  14 ;  Gott  o.  Atkinson,  Willes 
li.  521  ;  Briant  c.  Farley,  3  Ad.  &  E.  839. 
See  the  law  on  this  subject,  2  Saund.  7, 
note  (4) ;  Com.  Dig.  Pleader,  2  E.  3  ;  Bac. 
Abr.  Heir,  F.  These  pleas,  however,  seem 
inapplicable  to  the  case  of  an  estate  pur  autre 
vie  which  comes  to  the  heir  as  special  occu- 
pant. The  defendant  may  plead  that  he  is 
not  heir,  &c.  A  plea  by  an  heir,  that  he 
claimed  to  lay  out  a  sum  of  money  in  re- 
pairing   premises,   would   be   bad ;    Shetle- 


worth  V.  Neville,  1  T.  B.  454.  If  the  jury 
do  not  inquire  of  the  value  of  the  lands  de- 
scended, on  finding  that  there  are  such  lands, 
a  venire  de  novo  will  be  awarded.  Browti  v. 
Shukcr,  1  Cr.  &  J.  583.  The  jury  cannot 
give  a  larger  sum  than  the  value  of  the 
lands  descended  ;  at  least,  if  they  do,  execu- 
tion cannot  be  levied  to  a  greater  amount. 
Brown  v.  Shuker,  2  Cr.  &  J.  311.  Of  course, 
the  heir  may  in  addition  to  the  .above  plea, 
deny  the  deed,  or  show  that  the  covenant 
has  been  performed,  or  justify  the  non-per- 
formance, as  the  ancestor  might  have  done  ; 
but  this  should,  on  account  of  costs,  be 
avoided,  unless  there  be  a  good  ground  for 
such  a  line  of  defence.  See  Buckley  v. 
Nightingale,  1  Str.  665,  for  a  form  of  plea 
by  the  heir  of  payment  of  another  specialtv 
debt. 

(«)  See  last  note.  Form,  Brown  u.  Shu- 
ker, 1  Cr.  &  J.  583. 

i'x)  11  Geo.  4  &  1  W.  4,  c.  47,  s.  8,  "that 
all  and  every  the  devisee  and  devisors  made 
liable  hy  tiiis  act,  shall  be  liable  and  charge- 
able in  the  same  manner  as  the  heir-at-law 
by  force  of  this  act,  notwithstanding  the 
lands,  tenements,  and  hereditaments  to  him 
or  them  devised  shall  be  aliened  before  the 
action  brought."  See  form,  &e.  Farley  v. 
Briant,  3  Ad.  &  E  839,  and  last  note.  Spe- 
cial plea,  Gott  V.  Atkinson,  Willes  R.  521. 
Plea,  that  the  debt  due  did  not  accrue  due 
until  after  the  testator's  death.  Farley  v 
Briant,  supra. 
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time  before  or  since,  any  lands,  tenements,  or  hereditaments  by  devise  from 
the  said  E.  F.  deceased. 


HIRE   OF   GOODS. 

Obs.  —  See  ante,  146.  In  an  action  for  the  hire  of  goods,  it  may  be  shown  under 
the  general  issue  that  the  goods  were  never  hired,  or  that  they  were  not  fit 
for  the  purpose  for  which  they  were  let  for  hire,  or  any  other  circumstances 
tending  to  show  that  no  debt  ever  existed. 

Plea  to  an  Action  against  the  Hirer  of  a  Horse  for  Carelessness  (jForm 
2,  ante,  144),  Denial  thereof. 

That  he  did  use  the  horse  in  a  careful,  proper,  and  reasonable  manner,  and 
*ook  due  and  proper  care  thereof  whilst  he  had  the  same  on  hire. 


HUSBAND  AND  WIFE. 

Obs.  —  See  ante,  146  et  seq.  In  an  action  for  necessaries  supplied  to  the  defend- 
ant's wife,  it  may  be  shown  under  the  general  issue  that  they  were  furnished 
under  such  circumstances  as  that  the  husband  never  in  law  became  liable  to 
pay  the  debt;  as  that  the  necessaries  were  furnished  whilst  the  wife  was  sep- 
arated from  him  under  a  deed  of  separate  maintenance ;  see  Chit.  Contr. ; 
Ladd  V.  Lynn,  2  M.  &  W.  26.5;  Grindell  v.  Godmond,  .5  Ad.  &  B.  755;  At- 
kins V.  Curwood,  7  C.  &  P.  756 ;  or  after  she  had  committed  adultery.  Symes 
ti.  Goodfellow,  2  Bing.  N.  C.  532.  [As  to  evidence  of  adultery,  Needham 
I'.  Bremner,  L.  R.  1  C.  P.  583.]  When  a  husband  means  to  defend  an  ac- 
tion for  necessaries  supplied  to  his  wife  as  to  part,  he  should  plead  as  to  that 
part  and  pay  the  rest  into  court.  Emmett  v.  Norton,  8  C.  &  P.  506 ;  Hardie 
V.  Grant,  lb.  512.  As  to  when  a  dissolution  of  the  marriage  is  no  defence, 
even  on  equitable  grounds,  to  an  action  against  the  husband  by  the  former 
wife's  trustees  for  breach  of  the  husband's  covenant  to  pay  her  an  annuity, 
see  Goslin  v.  Clark,  31  L.  J.  C.  P.  330.  See,  also,  as  to  the  liability  of  the 
husband  for  goods  supplied  to  the  wife,  Jolly  v.  Rees,  33  L.  J.  C.  P.  177;  [15 
C.  B.  N.  S.  628.]  Marriage  pendente  lite  does  not  abate  the  suit.  C.  L.  P. 
Act,  1852,  s.  141.  As  to  when  right  of  action  of  the  wife  passes  to  the  hus- 
band's assignees,  see  Richbell  v.  Alexander,  10  C.  B.  N.  S.  324,  30  L.  J. 
C.  P.  268.  When  to  plead  in  abatement,  see  ante,  272,  273,  forms  9,  10,  11, 
and  notes  thereto.  A  married  woman  must  plead  in  person,  as  she  cannot 
appoint  an  attorney.  Ante,  16,  note  (g).  Pleas  of  coverture,  ante,  368.  [See 
the  remarks  of  Foster  J.  in  Dutton  v.  Rice,  53  N.  H.  496,  502.] 

1.  General  Issue. 
Ante,  274,  284. 

2.  Plea  of  Husband's  Discharge  under  Insolvent  Act. 
Lockwood  V.  Salter,  5  B.  &  Ad.  303. 

3.  Plea  of  Wife's  Discharge  dum  sola. 
Storr  V.  Lee,  9  Ad.  &  E.  868. 


ILLEGAL   CONSIDERATION. 

Obs.  —  This  must  be  pleaded  specially,  ante,  276,  [1  Chitty  PI.  503,  506,]'  and  can- 
not be  relied  upon  under  the  general  issue,  Martin  v.  Smith,  4  Bing.  N.  C. 
vni..  II.  2ii 
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Obs.  436,  even  though  the  fact  of  the  illegality  appear  from  the  plaintiff's  own 
evidence  in  the  conduct  of  the  cause,  such  as  that  goods  sold  consisted  of 
fireworks  whose  sale  was  illegal  by  9  &  10  W.  3,  c.  7.     Fenwicfc  v.  Laycoek, 

1  Q.  B.  414;  and  see  Daintree  v.  Hutchinson,  10  M.  &  W.  92.  In  a  plea  of 
illegality  the  plaintiff's  participation  in  the  illegality  must  be  clearly  shown  ; 
Pellecat  v.  Angell,  2  Cr.,M.  &  R.  311 ;  but  it  is  not  necessary,  after  showing 
the  illegality,  to  aver  that  there  was  no  other  consideration  for  the  contract; 
Davis  V.  Holding,  1  M.  &  W.  159  ;  nor  to  aver  that  it  was  contrary  to  the 
form  of  the  statute,  &c.  Peate  v.  Dicken,  1  Cr.,  M.  &  R.  422.  The  allega- 
tion of  illegality  in  a  plea  is  one  compounded  of  law  and  fact,  and  therefore 
traversable,  consequently  to  a  plea  (bad  for  generality)  to  a  bill  of  exchange, 
that  the  plaintiffs  were  a  banking  company,  consisting  of  more  than  six  per- 
sons, and  were  illegally  associated  together  under  3  &  4  W.  4,  c.  98,  a  repli- 
cation that  they  were  not  illegally  associated  together,  &o.  was  held  to  include 
all  such  facts  as  were  necessary  to  constitute  such  illegality ;  and  therefore 
that  the  plea  was  not  made  out  by  proof  that  the  company  consisted  of  more 
than  six  partners,  and  was  in  the  habit  of  drawing  short  bills  on  London, 
without  proof  also  that  they  so  carried  on  their  business  as  bankers,  within 
the  prohibited  distance  of  sixty-five  miles  from  the  metropolis.  Ransford  v. 
Copeland,  6  Ad.  &  E.  482.  So  in  Findon  w.  Parker,  11  M.  &  W.  675,  where 
to  an  action  on  an  attorney's  bill,  the  defendant  pleaded  that  the  bill  was  in- 
curred for  defending  a  tithe  suit,  which  the  defendant  and  others  had  agreed 
(contrary  to  the  law  of  mnintenance)  to  defend,  it  was  held  that  a  traverse  of 
the  illegality  of  the  agreement  put  in  issue  the  facts  whether  the  different 
persons  defending  the  suit  had  reasonable  ground  for  believing  that  they  had 
a  common  interest  in  it ;  for  that  if  they  had,  they  could  not  be  guilty  of 
maintenance. 

When  the  violation  oF  a  statute  is  a  defence.  See  the  judgment  in  Cope  u. 
Rowlands,  2  M.  &  W.  157;  Smith  v.  Mawhead,  14  M.  &  W.  452. 

Every  contract  the  consideration  for  which  is  tainted  with  illegality,  is  void. 
And  "  when  the  cause  for  which  the  engagement  is  contracted  is  repugnant 
to  justice,  good  faith,  or  morals,  the  engagement  and  the  contract  containing 
it  are  null."  Pothier  on  Obi.  43  ;  [2  Chitty  Contr.  (11th  Am.  ed.)  971  etseq. 
and  notes;  Planters'  Bank  v.  Union  Bank,  16  Wallace,  483,  500;  King  v. 
Winants,  71  N.  Car.  469;  Whitaker  v.  Bond,  63  N.  Car.  290;  Blythe  ».  Lov- 
inwood,  2  Ired.    20;   Ingram  v.  Ingram,  4  Jones,  188;   Brooks  o.  Martin, 

2  Wallace,  70;  Sharpe  v.  Farmer,  4  Dev.  &  Bat.  122;  McRea  v.  Atlantic 
&  N.  Car.  R.  R.  Co.  5  Jones  Eq.  395;  Pearce  v.  Brooks,  L.  R.  1  Ex. 
213.]  Thus  a  contract  may  be  illegal.  1.  If  contrary  to  public  policy  or 
morality.  [2  Chitty  Contr.  (11th  Am.  ed.)  982  el  seq.  and  notes;  Union 
Bridge  Co.  i>.  Troy  &  Lansingburgh  R.  R.  Co.  7  Lan.'^ing,  240.]  2.  If  con- 
trary to  the  special  requirements  of  a  statute.  Cope  v.  Rowlands,  2  M.  & 
W.  149  ;  6  L.  J.  Ex.  65;  per  Parke  B.;  Gas  Light  Co.  a.  Turner^5  Bing. 
N.  C.  666,  675;  [2  Chitty  Contr.  (11th  Am.  ed.)  1001  et  seq.  and  .notes.]  And 
when  a  contract  is  made  on  general  considerations,  one  of  which  is  illegal, 
the  whole  contract  is  void.  Waite  v.  Jones,  1  Bing.  N.  C.  662  ;  Shacfcell 
V.  Rosier,  2  Bing.  N.  C.  634;  [1  Chitty  PI.  301,  and  note  («)  and  cases 
cited;  2  Chitty  Contr.  (llth  Am.  ed.)  973,  and  note  (7),  1001,  and  note  (i).] 
But  the  merely  selhng  goods,  knowing  that  the  buyer  will  make  an  illegal  use 
of  them,  is  not  sufficient  to  deprive  the  vendor  of  his  just  right  of  payment; 
but,  to  effect  that,  it  is  necessary  that  the  vendor  should  be  a  sharer  in  the 
illegal  transaction.  Hodgson  v.  Temple,  5  Taunt.  181  ;  [Smith  v.  Godfrey, 
28  N.  H.  379;  Hill  «.  Spear,  50  N.  H.  253,  261,  262;  M'Intyre  b.  Parks,  3 
Met.  207;  Kreiss  v.  Seligraan,  8  Barb.  439;  Tracy  v.  Talmadge,  4  Kernan, 
162;  Merchants  Bank  of  New  York  «.  Spalding,  5  Selden,  53.]  The  illegal- 
ity may  be  taken  advantage  of  by  either  party.  Holman  !'.  Johnson,  Cowp. 
343  ;  [Bailey  v.  Taber,  5  Mass.  296;  Wlieeler  v.  Russell,  17  Mass.  258.  The 
law  in  such  cases  leaves  the  parties  where  it  finds  them.  Horton  i'.  Buffing- 
ton,  105  Mass.  400;  Sampson  c.  Shaw,  101  Mass.  149.  150;  King  v.  Green, 
6  Allen,  139;  Buck  v.  Albee,  26  Vt.  184;  Foote  v.  Emer?on,  10  Vt.  338; 
Dixon  V.  Olmstead,  9  Vt.  310;  2  Chitty  Contr.  (llth  Am.  ed.)  975.  In  Myers 
V.  Meinrath,  101  Mass.  367,  Wells  J.  said:  "  In  .=ueh  cases,  the  defence  of 
illegality  prevails,  not  as  a  protection  to  the  defendant,  but  as  a  disability  of 
the  plaintiff."] 
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Obs.  See  Chit,  on  Contr.   "Illegal  Contracts,"  "Maintenance;"  ante,  307,  note 
(0,  andposi. 

1.  Plea  to  a  Bill  of  Hxchange,  that  it  was  given  in  Pursuance  of  an 
Illegal  Agreement  between  a  Petitioning  Creditor  and  a  Bankrupt 
to  abandon  the  Prosecution  of  the  Fiat,  (y) 

Davis  V.  Holding,  1  M.  &  W.  159. 

2.  Plea  to  a  Note,  that  it  was  given  for  Money  lent  to  Q-ame  with,  (z) 

Slegg  V.  Phillips,  4  Ad.  &  E.  852;  Foot  i>.  Baker,  5  M.  &  G.  335. 

3.  Plea  to  an  Action  by  the  Transferee  of  a  Banker^s  Chech,  that  it 
was  given  to  an  Intermediate  Party  on  a  Q-ambling  Consideration, 
of  which  Plaintiff  had  Notice. 

Bingham  v.  Stanley,  9  C.  &  P.  375 ;  S.  C.  2  Q.  B.  117.    See  form,  ante,  429. 

4.  Plea  to  an  Action  for  Money  lent,  that  it  was  lent  in  furtherance  of 
an  Illegal  Contract  to  abandon  a  Petition  against  the  return  of  one 
A.  B.  to  Parliament,  and  for  other  Illegal  Considerations  connected 
therewith. 

Coppock  V.  Bower,  4  M.  &  W.  361. 

6.  Plea  to  a  Declaration  for  not  opening  a  Theatre  according  to  Agree- 
ment, that  the  Theatre  was  within  Twenty  Miles  of  Westminster  and 
London,  and  that  it  was  not  in  Westminster,  or  any  place  where  the 
Sovereign  resided,  and  therefore  was  illegal  under  10  Gieo.  2,  c.  28. 

Levy  V.  Yates,  8  Ad.  &  E.  129. 

6.  Plea  to  a  Declaration  for  Work  done,  that  it  was  done  under  an 

Illegal  Contract,  contrary  to  the  Building  Act. 

Stevens  v.  Gourley,  7  C.  B.  N.  S.  99. 

7.  Plea  to  an  Action  for  Use  and  Occupation,  that  the  Land  was 
demised  to  deposit  Night  Soil  on,  within  certain  Limits  prohibited 
by  a  Local  Act.  (a) 

Flight  V.  Clarke,  11  M.  &  W.  155. 

8.  Plea  to  an  Action  on  Contract,  that  the  Goods  were  sold  by  Illegal 

Weights,  (h) 

Jones  V.  Giles,  10  Ex.  119  ;  11  lb.  393 ;  23  L.  J.  Ex.  292. 

(y)  Another  form,  Warner  v.  Haines,  6  C.  (a)  See  Andell  v.  Dawson,  4  C.  B.  376. 

&  P.  666;  and  see  ante,  319,  form  7,  and  (6)  See  5  &  6   W.  4,  c.  63;  Rosseter  v. 

Chit,  on  Bills,  10th  ed.  55.  Cahlman,  8  Ex.  361 ;  Hughes  v.  Humphreys, 

{z)  See  ante,  395,  "  Gaming."  3  El.  &  Bl.  954. 
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9.  Plea  that  a  Promise  to  pay  Money  was  made  to  stifle  a  Prosecution 

for  an  Offence  of  a  Public  Nature,  and  Law.  (c) 

Keir  v.  Leeman,  [6  Q.  B.  308 ;  9  Q.  B.  371 ;]  13  L.  J.  Q.  B.  259 ;  and  see 
Ex  parte  Critchley,  15  Law  J.  Q.  B.  124  ;  and  Ward  v.  Lloyd,  1  D.  &  L.  763  ; 
[Fivaz  V.  Nicholls,  2  C.  B.  501 ;  Clubb  v.  Hutson,  18  C.  B.  N.  S.  414.] 

10.  Plea  that  a  Note  was  given  to  secure  Money  lent  to  satisfy  Illegal 

Stock-jobbing  Wagers,  (^d) 
Slegg  V.  Phillips,  4  Ad.  &  E.  852. 

11.  Plea  that  the  Sale  and  Removal  of  Croods  was  illegal,  because  no 

Permit  was  taken  out  under  the  Excise  Laws. 

Nicholson  v.  Hood,  9  M.  &  W.  365. 

12.  Plea  to  an  Action  for  Work,  ^c.  by  a  London  Broker,  that  he  was 

not  licensed,  (e) 
Cope  V.  Rowlands,  2  M.  &  W.  149. 

13.  Plea  of  an  Illegal  Agreement  to  antedate  the  Indentures  of  a  Sur- 
geon's Apprentice,  in  order  to  make  it  falsely  appear  that  he  had 
served  Five  Years. 

Prole  V.  "Wiggins,  3  Bing.  N.  C.  230 ;  and  see  Reg.  v.  Barmston,  3  N.  &  P. 
167  ;  S.  C.  7  Ad.  &  E.  858. 

14.  Plea  of  Maintenance  to  an  Attorney's  Bill. 

Findon  v.  Parker,  11  M.  &  W.  675,  cited  ante,  307,  and  note  (t)  ;  Law, 
&c.  Flight  V.  Leman,  4  Q.  B.  883;  Pechell  v.  Watson,  8  M.  &  W.  691.  Em- 
bracery, Doe  d.  Williams  a.  Evans,  14  L.  J.  C.  P.  237. 

15.  Plea  to  Action  on  a  Bond,  that  it  was  given  in  Consideration  of 
future  Illicit  Cohabitation.  (/) 
That  the  said  bond  was  executed  and  delivered  to  the  plaintiff  by  the  defend- 
ant in  consideration  of  the  plaintiff  then  agreeing  unlawfully  and  immorally  to 
cohabit  and  commit  fornication  with  the  defendant.  [See  Walker  v.  Perkins, 
1  W.  Bl.  517.] 

For  other  pleas  of  illegality,  see  Porritt  v.  Baker,  10  Ex.  759;  Atten- 
borough  V.  London,  8  Ex.  661 ;  Hamilton  v.  Grainger,  5  H.  &  N.  40 ;  Ritchie 
V.  Smith,  6  C.  B.  400 ;  [Hindley  v.  Marquis  of  Westmeath,  6  B.  &  C.  200 ; 
Pearce  v.  Brooks,  L.  R.  1  Ex.  213 ;  Hilton  v.  Eckersley,  6  El.  &  Bl.  47.] 

(c)  See  Fivaz  v.  Nicholls,  2  C.  B.  501.  Friend  v.  Harrison,  2  C.  &  P.  584;  but  in 

(d)  See  Knight  v.  Fitch,  15  C.  B.  566.  no  case  is  such  a  contract  not  under  seal 

(e)  See  ante,  319.  Also,  Smith  u.  Lindo,  valid.  Beaumont  v.  Reeve,  8  Q.  B.  483  ; 
4  C.  B.  N.  S.  395.  Binnington  v.  "Wallace,  4  B.  &  Aid.  650.    As 

(/)  It  is  necessary  to  plead  this  speciallv.  to  contracts  for  the  support  of  illegitimate 

A  bond  under  seal  given  in  consideration  of  children,  see  Crowhurat  v.  Laverach,  8  Ex. 

past  cohabitation  is  valid.     Hall  v.  Palmer,  3  208  ;  Smithe  «.  Roche,  6  C.  B.  N.  S.  223  ; 

Hare,  532;  Nye  v.  Moaeley,  6  B.  &  C.  132.  FoUitt  v.  Koetzow,  29  L.  J.  M.  C.  128;  [2 

Aliter,  if  given  in  contemplation  of  fiiture  El.  &  El.  730.] 
cohabitation ;  Smith  u.  Griffin,  13  Sim.  245  ; 
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INCOME  TAX. 

Obs. —  See,  generally,  Chit.  Contr.  "  Landlord  and  Tenant."  When  it  can  be  de- 
ducted from  rent,  see  Tfiylor  u.  Evans,  1  H.  &  N.  101.  When  it  can  be 
deducted  from  purchase-money  payable  by  instalments,  Foley  v.  Fletcher, 
[3  H.  &N.  769;]  28  L.  J.  Ex.  100.  See,  also,  Andrews  «.  Hancock,  1  B. 
&  B.  37;  Spragg  u.  Hammond,  2  B.  &  B.  59;  Stubbs  v.  Parsons,  3  B.  & 
Aid.  616. 

Plea  of  Payment  of  the  Income  Tax.  (/^) 
Franklin  v.  Carter,  1  C.  B.  750 ;  3  D.  &  L.  213. 


INDEMNITY.  (,9) 

Obs.  —  As  to  the  effect  of  non  assumpsit,  and  the  necessity  of  denying  the  alleged 
consideration  specially,  see  ante,  275-277.  It  is  essential  to  plead  specially 
that  the  defendant  indemnified  the  plaintiff,  &c.  See  form,  infra ;  and  see  the 
pleas,  ante,  p.  397,  "  Guaranty."  To  an  action  for  not  indemnifying  plain- 
tiff for  all  moneys  which  plaintiff's  agent  received  in  his  service,  the  defend- 
ant might  traverse  the  receipt  of  the  money  by  the  agent,  and  in  another 
plea  state  that  the  agent  did  account  or  pay  over  the  moneys,  &c.  according 
to  the  fact.  Ward  v.  Suffield,  5  Biug.  N.  C.  381.  As  to  set-off,  see  post, 
"  Set-off." 

1.  Greneral  Issue. 

That  he  did  not  promise  as  alleged ;  (A) 

or 
That  the  alleged  deed  is  not  his  deed,  (i) 

2.   Plea  to  Form  1,  ante,  152,  that  Defendant  did  indemnify  the 

Plaintiff.  (Ic) 

That  he  did  indemnify  and  save  harmless  the  plaintiff  from  any  loss  or  dam- 
age by  reason  of  ["  his  said  acceptance  of  the  said  bill  of  exchange,"  traversing 
the  declaration  according  to  the  averments.  See  ante,  151.  See  form,  &c. 
Groom  v.  Black,  2  M.  &  G.  567]. 

3.  Plea  to  an  Action  for  Indemnity,  Payment  of  a  Certain  Sum  in 

Satisfaction,  whilst  the  Damages  were  unliquidated. 

Field  V.  Robins,  8  Ad.  &  E.  90. 

4.  Traverse  that  the  Plaintiff  was  damnified.  (J) 
That  the  defendant  was  not  damnified,  as  alleged. 

5.  Plea  that  Plaintiff  was  damnified  hy  his  own  Wrong. 

White  V.  Ansdell,  1  M.  &  W.  348.  [See  Warre  v.  Calvert,  7  Ad.  &  E. 
143,  155.] 

(/I)  See  Smith  v.  Humble,  15  C.  B.  321.  must  prove  that  he  was  .damnified,  as  alleged 

\g)  See  forms  of  declaration,  151-157.  in  the  declaration.     See  another  form  and 

(A)  Ante,  284.  law,  Jones  v.  Williams,  7  M.  &  W.  495. 
\i)  Ante,  286.  (/)  As  to  the  plea  of  non  damnijicatus,  see 

(i)  Semble,  that  plaintiff  upon  this  plea  1  Saund.  115,  116,  note  (1). 
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INFANCY. 

Obs.  —  Infancy  must  be  specially  pleaded.  R.  8,  T.  T.  1853. 

As  a  general  rule  all  contracts  made  by  infants  are  void  or  voidable,  except 
where  the  contract  is  for  necessaries.  Bac!  Abr.  Infancy  J.  3.  The  contracts 
of  infants  may  be  divided  into  three  classes:  1.  Those  absolutely  void,  be- 
cause positively  injurious  to  the  interests  of  the  infant,  and  which  can  only 
operate  to  his  prejudice.  And  such  a  void  contract,  it  would  appear,  is  inca- 
pable of  ratification,  because  a  promise  cannot  revive  that  which  never  ex- 
isted.    Bac.  Abr.  Infancy  J.  3. 

2.  Those  which  may  be  avoided  or  affirmed  when  he  comes  of  age,  because 
they  are  such  as  may  inure  to  his  benefit  as  an  infant.  Bac.  Abr.  Infancy, 
J.  8.  Such  contracts  may  be  ratified  on  his  coming  of  age,  although  there  is 
no  new  consideration  for  his  subsequent  promise.  [1  Chitty  Contr.  (11th 
Am.  ed.)  215,  226,  note  ((),  and  cases  cited;  Bradford  v.  French,  110  Mass. 
365,  366,  and  cases  cited;  Fetrow  v.  Wiseman,  40  Ind.  148,  155-158,  and- 
cases  cited;  Benj.  Sales  (1st  Am.  ed.),  §  27,  and  note  (r).]  But  the  rati- 
fication must  be  voluntary,  [1  Chitty  Contr.  (11th  Am.  ed.)  215;  Ford  v. 
PhilUps,  1  Pick.  202 ;  Smith  v.  Kelley,  309,  310,]  and  in  writing,  for,  — 

"  No  action  shall  be  maintained  whereby  to  charge  any  person  upon  any  prom- 
ise made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or  upon 
any  ratification  after  full  age  of  any  promise  or  simple  contract  made  during 
infancy,  unless  such  promise  or  ratification  shall  be  made  by  some  writing 
signed  by  the  party  to  be  charged  therewith."  9  Geo.  4,  c.  14,  o.  5.  [A 
writing  is  made  necessary  in  such  case,  by  statute  in  Maine,  Thurlow  v.  Gil- 
more,  40  Maine,  378;  and  in  Kentucky,  Bonney  v.  Reardin,  6  Bush  (Ky.), 
34.]  Any  written  instrument  signed  by  the  party,  which,  in  the  case  of 
adults,  would  have  amounted  to  the  adoption  of  the  act  of  a  party  acting  as 
agent,  will,  in  the  case  of  an  infant  who  has  attained  his  majority,  amount 
to  a  ratification.  Harris  v.  Wall,  1  Ex.  122.  See,  also.  Hartley  v.  Wharton, 
11  Ad.  &  E.  934;  Mawson  v.  Blane,  10  Ex.  206;  [1  Chitty  Contr.  (11th  Am. 
ed.)  215,  216,  note  (C),  and  cases  cited;  Benj.  Sales  (1st  Am.  ed.),  §  27,  and  note 
(r),  §  28  ;  Rowe  v.  Hopwood,  L.  R.  4  Q.  B.  1.]  The  writing  must  be  signed 
by  the  infant  himself,  for  19  &  20  Vict.  c.  97,  s.  13,  only  enables  a  duly 
authorized  agent  to  sign  in  cases  within  the  statute  of  limitations.  The  rati- 
fication must  in  all  cases  be  made  before  action  brought.  Thornton  v.  lUing- 
worth,  2  B.  &  C.  824;  [Merriam  v.  Wilkins,  6  N.  H.  432;  Hale  v.  Gerrish, 
8  N.  H.  374;  Conn  v.  Coburn,  7  N.  H.  372  ;  Goodridge  v.  Ross,  6  Met.  487, 
490;  Thing  v.  Libbey,  16  Maine,  55.]  As  to  the  rule  in  the  case  of  a  con- 
tinuing contract,  see  [I  Chitty  Contr.  (11th  Am.  ed.)  216-218,  and  notes; 
Forsyth  v.  Hastings,  27  Vt.  646;  Richardson  v.  Boright,  9  Vt.  368;  Dana 
V.  Stearns,  3  Cush.  372;  Miller  v.  Sims,  2  Hill  (S.  Car.),  479;  Boody  i>.  Ken- 
ney,  23  Maine,  524;  Robbins  p.  Eaton,  10  N.  H.  561;  Armfield  v.  Tate,  7 
Ired.  258  ;  Kline  v.  Beebe,  6  Conn.  494.]  It  would  appear  that  an  infant  is 
not  liable  for  a  fraudulent  representation  that  he  was  of  full  age,  whereby  a 
party  has  been  induced  to  contract  with  him.  The  Liverpool  Adelphi  Loan 
Association  v.  Fairhurst,  9  Ex.  422;  [1  Chitty  Contr.  (Uth  Am.  ed.)  208, 
note  {fl);  Burley  v.  Russell,  10  N.  H.  184;  Merriam  v.  Cunningham,  11 
Cush.  40;  De  Roo  v.  Foster,  12  C.  B.  N.  S.  172,  and  cases  cited;  Studwell  v. 
Shaffer,  64  N.  Y.  249;  Kerr  F.  &  M.  (1st  Am.  ed.)  147,  148;  Stoolfoos  v. 
Jenkins,  12  Serg.  &  R.  399;  Prescott  v.  Morris,  32  N.  H.  101.]  See,  also, 
Wright  u.  Leonard,  30  L.  J.  C.  P.  365.  See,  also,  1  Story's  Equity  Juris- 
prudence, 311,  2d  ed.  by  which  it  would  appear  to  be  otherwise  in  equity. 
An  equitable  replication  of  the  fraud  is  not  good.  Bartlett  v.  Wells,  31  L. 
J.  Q.  B.  57;  [1  B.  &  S.  836.] 

3.  Those  which  are  binding  on  him  as  being  for  necessaries.  [1  Chitty  Contr. 
(11th  Am.  ed.)  195  et  seq.;  Ryder  v.  Wombell,  L.  R.  3  Ex.  90.]  But  he  is 
not  liable  for  money  lent  to  him  to  purchase  necessaries,  even  if  he  apply  the 
money  to  that  purpose.  [Swift  v.  Bennett,  10  Cush.  436.  But  an  infant  is 
liable  for  money  paid  at  his  request  by  the  plaintiff  to  a  third  person  for  nec- 
essaries furnished  to  the  infant.  Swift  y.  Bennett,  10  Cush.  436;  1  Chitty 
Contr.  (11th  Am.  ed.)  198.  So,  if  one,  who  is  a  surety  on  a  note  given  by  an 
infant  for  necessaries,  pays  the  money,  the  infant  is  liable  to  him  in  an  action 
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Obs.  for  reimbursement.  Conn  v.  Coburn,  7  N.  H.  368.  An  infant  may  bind  him- 
self for  necessaries  by  a  contract  the  consideration  of  which  is  open  to  in- 
quiry. Stone  0.  Dennison,  13  Pick.  1;  Earle  v.  Reed,  10  Met.  387,  389,  390; 
Breed  t,.  Judd,  1  Gray,  455;  Locke  v.  Smith,  41  N.  H.  346;  Dubose  v. 
Whiddon,  4  McCord,  221  ;  Bradley  v.  Pratt,  23  Vt.  378.  Anything  which 
an  infant  is  required  to  do  by  law  binds  him,  although  done  without  suit.  Co. 
Litt.  38  a,  172  a;  Parsons  C.  J.  in  Baker  v.  Lovett,  6  Mass.  78,  80.  "  Also 
other  things  of  necessity  shall  bind  him,  as  a  presentation  to  a  benefice,  for 
otherwise  the  lapse  shall  inure  against  him."  Co.  Litt.  172  a;  Gray  J.  in 
Bradford  v.  French,  110  Mass.  366.  An  infant  may  execute  a  mere  power, 
or,  perhaps,  a  power  coupled  with  an  interest;  see  King  v.  Bellord,  32  L.  J. 
C.  646,  647  ;  although  he  cannot  bind  himself  by  contract  to  convey  an 
estate  vested  in  him  as  trustee.  lb.;  1  Chitty  Contr.  207.] 
As  to  the  liability  of  an  infant  for  his  tortious  acts,  see  post,  Torts,  "  Infants."  [1 
Chitty  Contr.  (Uth  Am.  eri.)  208,  note  (i^),  209,  note  (x);  Benj.  Sales  (1st 
Am.  ed.),  22,  note  (1);  1  Chitty  PI.  85,  138.  An  infant  is  Uable  for  tort  or 
fraud  wholly  unconnected  with  contract.  Fitts  v.  Hall,  9  N.  H.  441 ;  Eaton 
V.  Hill,  50  N.  H.  235;  Prescott  r.  Norris,  32  N.  H.  101  ;  Walker  v.  Davis,  1 
Gray,  506  ;  Baxter  v.  Bush,  29  Vt.  465  ;  Hartfield  v.  Roper,  21  Wend.  615; 
Wallace  v.  Morss,  6  Hill,  391  ;  2  Kent,  241;  Lewis  v.  Littlefield,  15  Maine, 
233.] 

1.  Infancy  of  Defendant,  (m) 

And  the  defendant,  by his  attorney  [or,  if  the  defendant  he  still  an 

infant,  state  "  by  E.  F.,  admitted  by  the  said  court  here  as  guardian  (»j)  of  the 
defendant  to  defend  for  him,  he  being  an  infant  within  the  age  of  twenty-oue 
years  "],  says  that  at  the  time  of  the  making  of  the  said  contract  [or  "  promise," 
or  "agreement,"  or  "accepting  the  said  bill"]  (p)  he  was  an  infant  within  the 
age  of  twenty-one  years. 

[la.  Another  Form  in  Answer  to  Action  on  Promissory  Note. 

And  the  defendant  comes  and  answers,  as  to  the  note  mentioned  in  the 
plaintiff's  second  count,  that  at  the  time  of  making  the  same  he  was  a  minor 
under  the  age  of  twenty-one  years.] 

(m)  "  Infancy  "  must  be  specially  pleaded,  ance  of  an  infant  by  attorney  is  error,  of 

[1  Chitty  PI.  503.]     The  plaintiff's  infancy  which  the  defendant  (but  not  the  plaintiff) 

affords  no  defence.     When  an  infant's  con-  may   avail   himself    by  writ    of    error.      2 

tract  is  not  binding  on  him,  Chit.  jr.  Contr.  Saund.  117/",  note  (1),  212a,  4,  5;  Bird  ». 

Index,  "Infancy."     When  father  liable  for  Pegg,  5  B.  &  Aid.  418;  [1  Chitty  PI.  444, 

necessaries    furnished    to    his    infant'   son,  note   (r),  and  cases  cited. J     And   the  court 

Urmston    v.  Nowcomen,  4  Ad.  &   B.   909  ;  will  set  aside  an  appearance  entered  for  the 

Law  V.  Wilkins,  6  Ad.  &  E.  718 ;  and  1  Cr.,  defendant  (an  infant)  by  the  plaintiff,  even 

M.  &  R.  710,  note ;  Mortimore  v.  Wright,  6  after  judgment,    Stephens  v.  Lowndes,  14  L. 

M.  &  W.  482 ;  Clements  v.  Williams,  8  C.  &  J.  C.  P.  229.     In  an  .action  against  two  on 

P.  58.     Form,  &c.  Burghart  v.  Angerstein,  6  joint  promises,   if  one  plead  infancy  and 

C.  &  P.  691,  note;  [1    Chitty   Contr.   (11th  plaintiff  enter  a  nolle  prosequi  as  to  him,  he 

Am.  ed.)    210   et  seq.,   213,  and  note  {k}]  cannot  recover  against  the  other,  his  admis- 

Evidence,  if  the  plaintiff  deny  the  infancy,  sion  on  the  record  being  conclusive  evidence 

post,  note  (p).     An  infant  defendant  is  lia-  that  there  was  no  joint  promise.     Boyle  v. 

hie  to  costs.    Tidd,  9th  ed.  101.     [As  to  lia-  Webster,  17  Q.  B.  950.    See  Gibbs  w.  Merrill, 

bility   of    infant   plaintiff   for   costs,   see   1  3  Taunt.  307  ;  Burgess  v.  Merrill,  4  Taunt. 

Chitty  PI.  291,  note  (e).]     An  infant  may  468,  note  (n).    [The  rule  is  otherwise  in  some 

plead  infancy  to  part  and  another  plea  to  the  of  the  American  states.     See  Cutts  v.  Gor- 

rest  of  the  claim.  don,  13  Maine, 474  ;  Hartness  v.  Thompson, 

(n)  See  Arch,  by  Chit.  Ind.  "Infancy;"  1  5  John.  160;  Woodward  v  Newhall,  1  Pick. 

Saund.    117^,   note    (1);    Chit.  jr.   Contr.  500,  502;   Tuttle  v.  Cooper,  10  Pick.  288; 

As  to  the  power  of  guardians,  Gilbert  v.  Walmsley  v.  Lindenberger,  2  Band.  (Va.) 

Schwank,  14  L.  J.  Ex.  317.     See  ante,  14,  473;   Allen   v.  Butler,  9   Vt.  122;   Collyer 

note  (a).    Aprochein  ami  maybe  removed  Partn.  §  720,  and  notes;  1  Chitty  PI.  50, 

if  he  become  insolvent,  unless  there  be  no  note  (?/).] 

other  person  who  can  be  properly  appointed.        (o)  [See  form  in  Harrison  v.  Cotgreave,  4 

Lees  V.  Smith,  5  H.  &  N.  632.     The  appear-  C.  B.  562.] 
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2.  Replication,  Denial  of  Defendant's  Infancy,  (p) 

That  the  defendant,  at  the  time  of  the  making  of  the  said  contracts,  was  of 
the  full  age  of  twenty-one  years,  and  not  within  the  age  of  twenty-one  years, 
as  alleged. 

3.  Replication,  that  the  Action  is  partly  for  Necessaries,  and  Nolle 
Prosequi  as  to  the  Remainder  of  the  Demand.  (jj[) 

And  as  to  the  said plea,  so  far  as  it  relates  to  the  said  meat,  drink  [^c. 

as  in  declaration],  found  and  provided  hy  the  plaintiff  for  the  defendant  and 
the  said  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant  [and  the 
said  money  paid  by  the  plaintiff  for  the  defendant's  use  at  his  request,  the 
plaintiff  says  that  the  said  meat,  drink  (i^c)],  and  goods  were,  when  they  were 
respectively  found  and  provided  for  and  sold  and  delivered  to  the  defendant 
respectively,  (r)  necessaries  suitable  to  the  then  degree,  estate,  circttm'stances, 
and  condition  of  the  defendant,  (s)  [and  that  the  said  money  so  paid  for  the 
defendant's  use  was  so  paid  by  the  plaintiff  in  the  purchase  of  necessaries  fit 
and  suitable  to  the  then  degree,  estate,  circumstances,  and  condition  of  the 
defendant]. 

And  as  to  the  said  plea,  so  far  as  it  relates  to  the  residue  of  the  declaration, 
the  plaintiff  says  that  (t)  he  will  not  further  prosecute  his  action  against  the 
defendant  as  to  the  said  residue  or  any  part  thereof,  therefore  as  to  the  same 
let  the  defendant  be  acquitted  and  go  thereof  without  day  [^c.]. 

(p)  !Form,  &c.  2    Saund.   211.     The   de-  property  in  them  altogether,  or  by  showing 

fendant  has,  upon  this  issue,  to  prove  his  that  tlie  contract  for  them  was  prejudicial  to 

minority  at  the  time  the  debt  was  contracted,  him  ;  if  over  age  he  can  only  by  such  dis- 

See  Borthwick  v.  Carruthers,  1   T.  R.  648.  claimei'  defeat  an  action  for  calls.     London 

In  an  action  against  a  defendant  as  acceptor  &  North    Weslern   Ey.   Co.    y.   Michael,   5 

of  a  bill,  if  the  issue  be  infancy,  he  must  dis-  Ex.   114.     See,   also,   Cork   &   Bandon   Ry. 

tinctly  prove  not  only  his  real  age,  but  also  Co.  v.  Cazenove,  10  Q.  B.  935 ;  Dublin  & 

{if  not  shown  to  have  been  under  age  when  Wicklow   Ry.    Co.   v.   Black,    8    Ex.    181; 

the    action   was    commenced)    the    day    on  Newry  &  Enniskillen  Ey.  Co.  v.  Combe,  3 

which  he  accepted  the  bill;  and  the  date  of  Ex.364. 

the  bill  will  not  be  even  presumptive  evi-        (q)  Form,  &c.  Burghart  v.  Angerstein,  6 

•dence  of  the  time  of  acceptance.     Harrison  C.  &  P.  692,  note.     As  to  the   law  on   this 

V.  Clifton,  17  L.  J.  Ex.  233  ;   [Bay  v.  Gunn,  subject,  see  Chit.  jr.  Contr.  Index, "  Infancy." 

1  Denio,  108.]     The  infancy  may  be  proved  The  nolle  prosequi  is  in  general  proper  to  a 

'by  calling  some  of  defendant's  family,  &c.  count  on  a  bill  of  exchange  or  for  money 

The  register  of  the  birth  or  christening  will  lent,  or  on  an  account  stHted,  &c.  (if  in  the 

not,  though   it  state  the  time  of  birth,  be  declaration),  because  for  such  claims  an  in- 

evidence  of   the  fact.     Wilhen   v.  Law,   3  fant  is  not  liable.     [1  Chitty  PI.  606,  607.] 
Stark.  E.  63 ;  Rex  v.  Claphan,  4  C.  &  P.         (r)  He  need  not,  on  issue  joined  on  this 

29 ;  Burghart  v.  Angerstein,  6  C.  &  P.  690.  averment,  jprove  that  they  a«  were  necessa- 

But  possibly  this  would  be  different  with  re-  lies.     Tapley  v.  Wainwright,  5  B.  &  Ad. 

spect  to  a  register  made  under  6  &  7  W.  4,  399,  per  Uenman  C.  J. 
c.  86.     [In  computing  the  age  of  a  person         (s)  Meaning  of  this.    Peters  v.  Fleming, 

the  day  of  bis  birth  is  included.     See  Her-  6  M.  &  "W.  43  ;  post,  note  {t). 
bert  V.  Torball,  1  Sid.  142  ;  State  v.  Clark,         (<)  Or  sometimes  it  may  be  better,  instead 

3   Barring.   557  ;   Hamlin   v.    Stevenson,   4  of  this  nolle  prosequi,  tp  put  the  infancy  in 

Dana,   597  ;  Wells   v.   Wells,   6   Ind.  447.]  issue  as  to  the  remainder  of  the  claim,  if  any 

The  plaintiff  may  reply  denying  the  infancy  doubt  as  to  the  fact;  or  plaintiff  may  pro 

as  to  part,  and  as  to  the  remainder  of  the  tanto  reply  a  new  promise  after  twenty-one. 

claim  that  it  was  for  necessaries  or  was  con-  It  must  be  remembered,  however,  that  after 

firmed  after  full  age,  &c.     See  post,  form  5.  a  nol  pros,  the   plaintiff  can  bring  a  fresh 

An  infant  purchaser  of  railway  shares  may,  action  for  that  part.     Amor  v.  Cuthbert,  3 

while  under  age,  suspend  his  liability  to  pay  M.  &  G.  1 ;  S.  C.  1  Dowl.  N.  S.  160  ;  post, 

calls  until  he  is  of  age,  by  disclaiming  the  "  Nolle  Prosequi." 
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[3a.  Another  Form  of  Replication. 

And  the  plaintiff  replies  that  he  is  ignorant  of  the  fact,  so  that  he  can 
neither  admit  nor  deny  that  the  plaintiff  was  a  minor,  as  stated  in  his  answer, 
but  leaves  the  defendant  to  prove  the  same.  He  further  says,  the  articles 
mentioned  in  his  bill  of  particulars  were  necessaries  for  the  defendant,  and 
suitable  to  his  estate  and  degree.] 

4.  Rejoinder,  that  the  Croods,  ^o.  were  not  Necessaries,  (m) 

And  the  defendant,  as  to  the  replication  to  the plea,  so  far  as  it  relates 

to  l^S^c.  as  before^,  say  that  the  said  meat  [^c]  were  not,  nor  was  any  part 
thereof,  necessaries  suitable  to  the  then  degree,  estate,  circumstances,  and  con- 
dition of  the  defendant  [nor  was  the  said  money  so  paid  by  the  plaintiff,  or 
any  part  thereof  paid  by  him  in  the  purchase  of  necessaries  fit  and  suitable  to 
the  then  degree,  estate,  and  condition  of  the  defendant],  as  alleged. 

5.  To  a  Plea  of  Infancy/,  that  Defendant  confirmed  his  Promise  after 
he  became  of  Age.  (v) 

That  the  defendant,  before  this  suit,  and  after  he  attained  his  age  of  twenty- 
one  years,  by  a  writing  made  and  signed  by  him,  ratified  and  confirmed  the 
said  contract  [a«  in  the  declaration^  in  the  declaration  mentioned. 


INSANITY.     See  post,  "  Lunacy." 


INSOLVENT   ACT.  {x)     See  the  last  edition  of  this  work,  pp.  332-335. 

(«)  The  usual  course  would  now  be  to  join  plaintiff  has  to  prove  il,  and  defendant  must 
issue  upon  the  replication.  On  this  issue  it  prove  he  was  under  age  when  he  made  such 
will  be  sufficient  for  the  plaintiff  to  prove  sulisequent  promise,  or  the  contrary  will  be 
that  the  goods  were  proper  for  the  defend-  inferred.  Barthwick  v.  Carruthers,  1  T.  E. 
ant's  rank  in  life.  H  he  was  supplied  with  648  ;  Hortley  v.  Wharton,  1 1  Ad.  &  E.  934. 
money  aliunde,  it  will  be  for  him  to  prove  When  the  declaration  contains  counts,  such 
it;  Bnrghart  w.  Hall,  4  M.  &  W.  731;  un-  as  the  account  stated,  &c.  which  are  not 
less  the  goods  were  of  such  a  nature  that  properly  for  necessaries,  and  the  defendant 
they  are  not  prima  facie  necessaries,  when  has  ratified  the  promise  since  he  came  of 
the  onus  of  proof  will  lie  on  the  plaintiff,  age,  it  was  left  unsettled  in  Williams  v. 
Brooker  v.  Scott,  U  M.  &  W.  67  ;  Wharton  Moor,  II  M.  &  W.  258,  whether  the  ratifica- 
V.  Mackenifie,  5  Q.  B.  606  ;  [Ryder  v.  Womb-  tion  should  be  replied,  or  whether  the  plain- 
well,  L.  R.  4  Ex.  32;  Johnson  w.  Lines,  6  tiff  should  new  assign.  If  the  ratification  or 
Watts  &  S.  80  ;  1  Chitty  Contr.  {Uth  Am.  second  promise  did  not  correspond  with  the 
ed.)  195.]  An  infant  widow  is  liable  on  her  original  promise,  it  would  be  safer  to  declare 
contract  for  her  husband's  funeral,  though  specially,  stating  the  facts.  See  ante,  "  Lim- 
he  left  no  assets.  Chappie  v.  Cooper,  13  M.  itations,"  form,  p.  202.  If  the  promise  were 
&  W.  252.  conditional,  the  declaration  should,  it  seems, 

(v)  See,  in  general.  Chit.  jr.  Contr.  Index,  be  framed  specially  thereon. 

"Infancy."     The  new  promise  must  be  in  (a;)  By  the  bankruptcy  act,  1861,  ss.  19, 

writing,  and  signed  by  the  infant  himself.  20,  the  jurisdiction  of  the  court  for  the  relief 

9  Geo.  4,  K.  14,  s.  5.    And  should  be  made  be-  of   insolvent   debtors    ceased.      It   has    not 

fore  action.    Thornton  v.  Ulingworth,  2  B.  therefore  been  thought  necessary  to  insert 

&  C.  824.    Letter  dated  after  full  age  saffi-  the  forms  applicable  to  the  insolvent  act, 

cient.    Hunt  v.  Massey,  5  B.  &  Ad.  902.    If  but  merely  to  refer  to  the  former  editions  of 

the  defendant  traverse  the  new  promise,  the  this  work. 
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INSURANCE. 

I.    MARINE   POLICIES. 

Obs.  —  See  the  declarations,  ante,  166.  If  the  policy  is  not  under  seal  the  general 
issue  non  assumpsit  puts  in  issue  the  subscription  to  the  alleged  policy  by  the 
defendant  (E.  6,  T.  T.  1853),  and  also  whether  the  policy  was  effected  on 
plaintiff's  behalf,  and  the  payment  of  the  premiums  by  him;  Sutherland  i>. 
Pratt,  11  M.  &  W.  296;  Redmond  v.  Smith,  7  M.  &  G.  457;  S.  C.  2  D. 
&  L.  280 ;  the  affirmative  of  which  the  plaintiff  would  have  to  prove,  and 
would  by  so  doing  establish  his  case  upon  that  plea.  But  non  assumpsit  does 
not  deny  the  interest;  Stainbank  v.  Fenning,  20  L.  .T.  C.  P.  226  ;  [11  C.  B. 
51  ;]  the  commencement  of  the  risk,  the  loss,  or  the  alleged  compliance  with 
warranties;  R.  1,  T.  T.  1853;  such  as  unseaworthiness;  Small  v.  Gibson, 
[16  Q.  B.  128;]  20  L.  J.  Q.  B.  152;  deviation  (lb.),  'concealment,  misrep- 
resentation, &c.  These  must  be  specially  pleaded.  R.  8,  T.  T.  1853.  The 
non-compliance  with  a  warranty  should  be  pleaded  specially.  The  follow- 
ing traverses  will  suffice  to  show  the  mode  in  which  pleas  in  denial  to  such 
actions  should  be  framed;  the  defendant  might  plead  in  addition  to  these 
denials,  traverses  that  the  goods  were  loaded  on  board,  that  they  were 
placed  on  board  the  ship  to  be  carried  on  the  voyage,  or  that  the  ship  was 
lost.  Reid  v.  Rew,  2  Dowl.  N.  S.  543.  See  other  traverses,  Devaux  v.  Jan- 
son,  5  Bing.  N.  C.  519.  There  should  of  course  be  a  plea  to  the  common 
count,  if  any.  If  the  defendant  be  entitled  to  recover  back  the  premium, 
it  should  be  paid  into  court  upon  a  plea  of  payment  of  money  into  court  on 
the  common  count.  See  Park  Ins.;  Marshall;  Hughes  Ins.  439;  Arnould 
Ins.;  Duckett  v.  Williams,  2  Cr.  &  M.  348.  As  to  getting  the  benefit  of  the 
payment  into  court  on  the  common  count  in  diminution  of  the  damages  on 
the  count  on  the  policy,  see  Carr  v.  Montefiore,  34  L.  J.  Q.  B.  21.  If  the 
policy  be  under  seal,  the  general  issue  will  be  non  est  factum.  The  averment 
of  persons  interested  in  accordance  with  28  Geo.  3,  c.  56,  s.  1  (ante,  158),  is 
a  material  averment  and  may  be  traversed.  Bell  v.  Janson,  1  M.  &  S.  201. 
As  to  the  mode  of  pleading  by  the  London  Assurance  and  the  Royal  Ex- 
change Assurance  Companies,  see  Carr  v.  The  Royal  Exchange  Assurance 
Corporation,  31  L.  J.  Q.  B.  93;  [1  B.  &  S.  956.] 

1.  Non  Assumpsit. 

Ante,  284. 

2.  Non  est  Factum. 

Ante,  286. 

3.  Denial  of  Plaintiff ''s  Interest  in  the  Groods  when  lost,  (jf) 

That  the  plaintiff  (z)  was  not  interested  in  the  said  goods  \or  "  ship "]  as 
alleged. 

4.  Denial  that  the  Q-oods  were  damaged  or  lost,  (a) 

That  the  said  cotton  [or  "  ship  "]  was  not  [nor  was  any  part  thereof]  dam- 
aged [or  "  lost "],  as  alleged. 

{y)   See  19  Geo.  2,  c.  37,  s.  1  ;  ante,  158;  (2)  When  a  person  who  has  assigned  his 

Pim  V.  Keid,  6  M.  &  G.  1  ;  Smith  v.  R6y-  interest  after  insurance  may  sue,  Powles  v 

nolds,  1  H.   &  N.  221,   and  form   of  plea.  Innes,  11  M.  &  W.  10;   as  to  loss   before 

Proof  that  the  contract  for  the  goods  insured  policy  effected,  Sutherland  v.  Pratt,!  M.  & 

was  verbal  only  and  incapable  of  being  en-  W.  296. 

forced,  establishe.s   this  plea.     Stockdale  v.  (a)  See  Dawson  v.  Wrench,  3  Ex.  359. 
Danlop,  6  M.  &  W.  224. 
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5.  That  the  Damage  was  an  Average  Loss  within  the  Usual  Exception 

in  the  Policy.  (U) 
That  the  supposed  loss  of  the  said  goods  was  an  average  loss  under  three 
pounds  per  cent,  within  the  meaning  of  the  said  policy,  and  not  a  general 
average  loss,  and  the  said  ship  during  the  said  voyage  was  not  stranded. 

[5a.  Answer,  denying  Loss  to  be  total. 
And  the  defendants  come  and  say  that  they  deny,  upon  information  and 
belief,  that  said  loss  was  actually  total,  and  they  deny  that  any  abandonment 
was  made.] 

6.  Plea  to  a  Declaration  on  an  Insurance  on  a  Ship ;  Denial  that  it 

was  lost  by  the  Perils  of  the  Sea,  ^c.  (c) 
Redman  v.  WUson,  14  M.  &  W.  476. 


7.   That  the  Plaintiff  did  not  incur  the  Expenses  alleged,  (c?) 
That  the  plaintiff  did  not,  in  suing,  laboring,  or  travelling  for,  in,  or  about 
the  recovery  of  the  said  goods,  or  in  preventing  or  recovering  the  loss  of  the 
said  freight,  expend  the  said  sum  of  money,  or  any  part  thereof,  as  alleged. 

8.   That  the  Ship  was  not  seaworthy,  (e) 
That  at  the  time  of  the  commencement  of  the  said  risk  (/)  the  said  ship 
was  un  seaworthy. 


(6)  See  Corcoran  y.  Gurney,  1  EI.  &  Bl. 
456;  Stewart  v.  Steele,  4  M.  &  G.  669. 
Average  loss  on  freight,  Benson  v.  Chapman, 
6  M.  &  G.  792. 

(c)  Negligence  in  loading,  which  produces 
unseaworthiness,  rendering  it  necessary  to 
run  the  vessel  on  shore  to  prevent  her  sink- 
ing, is  a  loss  by  perils  of  the  sea,  so  as  to 
render  the  insurers  liable  as  for  a  total  loss. 
Redman  v.  Wilson,  14  M.  &  "W.  476. 

{d}  This  plea  applies  where  the  policy 
contains  a  stipulation  for  the  payment  of 
these  expenses,  and  the  plaintiff  declares  for 
them.    See  Stewart  v.  Steele,  4  M.  &  G.  669. 

(e)  This  must  be  pleaded  specially.  Ante, 
158,  Obs.  See  another  form,  Redman  v. 
Wilson,  14  M.  &  W.  476.  As  to  the  law, 
see  Abbott  on  Ship,  by  Serjt.  Shee;  JWaude 
&  Pollock  on  Ship.  Unseaworthiness  by 
overloading.  Weir  v.  Aberdeen,  2  B.  &  Aid. 
320;  Gould  v.  Oliver,  2  M.  &  G.  213.  In 
time  policies  there  is  not  an  implied  war- 
ranty that  the  ship  is  seaworthy  at  the  com- 
mencement of  the  risk.  The  above  plea 
would  therefore  be  no  defence  on  such  a 
policy.  Small  v.  Gibson,  16  Q.  B.  128  ;  4  H. 
of  L.  353;  Michael  v.  Tredwin,  17  C.  B. 
551  ;  [Capen  ».  Washington  Ins.  Co.  12 
Cush.  517  ;  Hoxie  v.  Pacific  Mnt.  Ins.  Co.  7 
Allen,  2U,  217;  Jones  v.  Insurance  Co.  2 
Wallace,  jr.  278.]     And  this  is  so  whether 


the  ship  at  the  commencement  of  the  risk  be 
at  sea  on  her  voyage,  or  be  at  the  date  of  the 
policy  in  a  port  about  to  sail  where  there  are 
means  of  making  her  seaworthy.  Fawcus  v. 
Sarsfield,  6  El.  &  Bl.  192.  But  if  she  sail  on 
her  first  voyage  after  the  policy  in  an  unsea- 
worthy  condition,  the  underwriter  is  not  lia- 
ble for  repairs  necessary,  not  by  the  perils  of 
the  sea,  but  by  the  bad  condition  of  the  ship 
at  the  commencement  of  the  risk.  lb.  [It 
was  held  in  a  recent  case  in  Massachusetts, 
that  in  a  time  policy  on  a  vessel  which  at  the 
commencement  of  the  risk  is  in  &.  foreign 
port,  where  full  repaira  may  be  made,  there 
is  an  implied  warranty  of  seaworthiness,  both 
for  port  and  in  setting  out  therefrom.  Hoxie 
«;.  Pacific  Mut.  Ins.  Co.  7  Allen,  211.  This 
case  was  argued  with  great  learning  and  a 
full  citation  of  authorities,  and  the  opinion 
by  Bigelow  C.  J.  is  able  and  exhaustive. 
But,  in  an  earlier  case,  it  was  decided  by  the 
same  court  that  there  is  no  implied  warranty 
of  seaworthiness  under  a  policy  upon  a  ves- 
sel which  is  at  sea  at  the  inception  of  the 
risk.  Capen  v,  Washington  Ins.  Co.  12 
Cush.  517;  Macy  v.  Mut.  Mar.  Ins.  Co.  12 
Gray,  497.]  A  plea  that  the  plaintiiF  know- 
ingly, &c.  sent  the  ship  to  sea  in  an  ursea- 
worthy  state  is  a  good  plea.  See  a  form, 
Thomson  v.  Hopper,  6  El.  &  Bl.  172 ;  25  L. 


(/)  The  implied  warranty  of  seaworthi- 
ness refers  to  the  commencement  of  the  risk, 
except  where  pilots  are  necessary  as  part  of 


the  crew.    Per  Patteson  J.  HoUingsworth  v. 
Brodrick,  7  Ad.  &  E.  40. 
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[8a.  Answer  denying  Seaworthiness. 
And  the  defendants  come  and  say  they  deny,  upon  information  and  belief, 
that  said  vessel  was  seaworthy  for  the  voyage  in  said  policy  mentioned,  at  the 
inception  of  said  voyage.J 

9.  Plea  that  the  Ship  improperly  deviated.  (£) 

That  before  the  alleged  loss  the  said  ship  was  unnecessarily  delayed  in  pros- 
ecuting the  said  voyage,  and  departed  and  deviated  therefrom. 

[9a.  Answer  that  Vessel  was  not  proceeding  on  Voyage  insured. 

And- the  defendants  come  [^rc.J,  but  deny,  upon  information  and  belief,  that 
said  vessel  was  lost  while  proceeding  on  the  voyage  in  said  policy  described.] 

10.  Plea  that  Material  Facts  were  concealed  at  the  Time  of  effecting 

the  Insurance.  (K) 
That  a  material  fact  known  to  the  plaintiff,  and  not  known  to  the  defendant, 
was  concealed  fi'om  the  defendant,  and  was  not  communicated  to  him  by  the 

plaintiff,  namely,  that  the  ship  had  been  aground,  and  was  in  the  port  of 

requiring  repairs. 

11.  Plea  of  a  Custom  between  the  Insurance  Broker  and  the  Under- 
writers to  settle  the  Loss  hy  way  of  Discharge  hy  the  Defendant 
crediting  the  Broker  with  the  Amount,  (i) 

Stewart  v.  Aberdein,  4  M.  &  W.  226. 

J.  Q.  B.  240;  26  L.  J.  Q.  B.  18 ;  27  L.  J.  Q.  227  ;  Starbuck  v.  New  Eng.  Mar.  Ins.  Co. 
B.  441 ;  [Michael  v.  Gillespy,  2  C.  B.  N.  S.  19  Pick.  198 ;  Cope  v.  New  Eng.  Mar.  Ins. 
627.]  The  mere  fact  of  goods  being  stowed  Co.  2  Met.  432,  439;  3  Kent,  288.  This 
on  deck,  is  not  sufficient  of  itself  to  exempt  doty  to  keep  the  vessel  seaworthy  is  not, 
the  underwriters ;  Milward  v.  Hibbort,  3  Q.  however,  a  technical  warranty.  See  Capen 
B.  120;  [1  Arnould  (1st  Am.  ed.),  70  ;  Lap-  v.  Washington  Ins.  Co.  12  Gush.  517,  540; 
ham  V.  Atlas  Ins.  Co.  24  Pick.  1 ;  Taunton  Dabney  v.  New  Eng.  Mar.  Ins.  Co.  14  Allen, 
Copper  Co.  V.  Merchants'  Ins.  Co.  22  Pick.  300,  305.]  A  plea  alleging  unseaworthiness 
108;]  and  they  are  liable  for  the  wilful,  but  after  the  commencement  of  the  risk  and  a 
not  barratrous,  act  of  the  master  and  crew  neglect  to  repair,  must  also  show  knowledge 
in  rendering  the  vessel  unseaworthy  during  and  opportunity  to  repair.  HoUingsworth  v. 
the  voyage  by  throwing  ballast  overboard.  Brodrick,  7  Ad.  &  E.  40.  Seaworthiness  is 
Dixon  !'.  Sadler,  5  M.  &  W.  405 ;  S.  C.  8  M.  a  relative  term  depending  on  the  nature  of 
&  W.  895.  See,  also,  Eedman  v.  Wilson,  the  ship  as  well  as  of  the  voyage  insured  for. 
supra,  and  cases  cited  in  that  case.  [Bic-  Burgess  v.  Wickham,  33  L.  J.  Q.  B.  17; 
card  V.  Shepherd,  14  Moore  P.  C.  471,  493;  Bouillon  v.  Lupton,  [15  C.  B.  N.  S.  113; 
Thompson  v.  Hopper,  6  El.  &  Bl.  172,  181 ;  Lane  v.  Nixon,  L.  R.  1  C.  P.  412.] 
Bouillon  V.  Lupton,  15  C.  B.  N.  S.  113,  139  ;  (^r)  This  must  be  specially  pleaded.  Ante, 
1  Arnould  Ins.  (1st  Am.  ed.)  655,  656.  The  410,  Obs.  See  form,  &c.  Lindsay  w.  Janson, 
great  leading  principle  of  the  English  doc-  4  H.  &  N.  699  ;  Hamilton  v.  Sheddon,  3  M.  & 
trine  of  seaworthiness  is,  that  there  is  no  W.  50,  and  a  form  of  plea  that  the  ship  was 
implied  warranty  of  seaworthiness  except  at  employed  on  different  purposes  than  those 
the  commencement  of  the  risk.  On  this  mentioned  in  the  policy.  lb.  As  to  the 
point  the  law  of  the  American  states  is  at  law,  see  Park  Ins. ;  Marshall ;  Hughes,  180 ; 
variance  with  the  English,  and  gives  a  wider  Arnould.  See  Phillips  v.  Irvine,  7  M.  &  G. 
extent  to  the  implied  warranty.  The  rule  325,  as  to  when  delay  is  equal  to  deviation, 
under  the  American  decisions,  is  that  the  (h)  Forms,  Russell  v.  Thornton,  4  H.  & 
assured  must  not  only  have  his  vessel  sea-  N.  788;  29  L.  J.  Ex.  9;  30  L.  J.  Ex.  69; 
worthy  at  the  commencement  of  the  voyage,  [Ellis  v.  Lafone,  8  Ex.  546 ;]  Elkin  v.  Jan- 
but  must  keep  her  so,  as  far  as.it  depends  on  son,  13  M.  &  W.  655 ;  [Bates  v.  Hewitt,  L. 
himself  during  the  continuance  thereof,  and  R.  2  Q.  B.  595.1  See  Mackintosh  v.  Mar- 
at the  commencement  of  all  its  subsequent  shall,  11  M.  &  W.  116.  For  law,  1  Arnould 
stages.  See  1  Arnould  Ins.  (1st  Am.  ed.)  Ins.  584  c«  scy. 
666;  Paddock  t/.  Franklin  Ins.  Co.  11  Pick.  {i}  See  1  Arnould  Ins.  120;  Sweeting  o. 
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12.  Plea  that  the  Voyage  is  illegal. 

Cunard  v.  Hyde,  27  L.  J.  Q.  B.  408 ;  29  lb.  Q.  B.  6 ;  [EL,  Bl.  &  El.  670 ; 
Wilson  V.  Rankin,  6  B.  &  S.  208.] 

13.  Plea  of  Oaneellation  of  Time  Policy. 

Baines  v.  Woodfall,  6  C.  B.  N.  S.  657 ;  28  L.  J.  C.  P.  338 ;  [Xenos  < . 
Wickham,  13  C.  B.  N.  S.  381. j 

14.  Plea  that  the  Claim  in  the  Policy  sued  on  had  been  discharged  by 
Payment  of  another  Policy  on  the  same  Risk. 

Morgan  v.  Price,  4  Ex.  615 ;  19  L.  J.  Ex.  201 ;  Bruce  v.  Jones,  33  L.  J. 
Ex.  132. 

15.  Plea  of  a  Custom  that  Underwriters  are  not  liable  to  G-eneral 

Average  on  Account  of  Jettison  of  Timber  stowed  on  Deck. 

Miller  v.  Titherington,  30  L.  J.  Ex.  217 ;  [6  H.  &  N.  278.] 

16.  Plea  that  the  Ship  and  Goods  were  lost  by  Perils  from  which  they 

were  warranted  free. 
Powell  V.  Hyde,  5  El.  &  Bl.  607 ;  25  L.  J.  Q.  B.  65. 

II.  FIRE  POLICIES. 

1.  G-eneral  Issue. 
Ante,  410.  ' 

2.  Denial  that  the  Goods  were  burnt.  (A) 
That  the  said  household  goods,  utensils  [^'c],  were  not  burnt  or  destroyed 
by  Are,  as  alleged. 

3.    That  the  Plaintiff  would  not  produce  Proofs  of  his  Loss  accordiug 

to  the  Policy.  (V) 
That  the  plaintiff  did  not,  although  he  was,  after  the  alleged  loss,  and  before 
this  suit,  reasonably  required  by  the  said  company  so  to  do,  in  or  by  his  books 
of  accounts  or  other  proper  vouchers,  make  proof  of  his  alleged  loss  and  dam- 
age, according  to  the  conditions  of  the  said  policy.    [See  "  Eeplication,"  Form 

4.  That  the  Plaintiff  did  not  give  Notice  of  the  Loss. 

That  the  plaintiff  did  not  forthwith  give  notice  of  the  said  loss  to  the  de- 
fendants at  their  office  [in  Lombard  Street],  as  alleged  {or  "  according  to  the 
conditions  of  the  said  policy  "]. 

Pearce,  [7  C.  B.  N.  S.  449 ;  9  lb.  534 ;]  29  by  the  conditions  of  the  policy  tlie  plaintiff 

L.  J.  C.  P.  265.     See,  also,  Macfarlane  v.  was  to  make  proof  of  the  loss  without  being 

Gianocopulo,  28  L.  3..  Ex.  72.  required  so  to  do,  then  of  course  the  deda- 

(k)  Ante,  170.    Form  denying  plaintiff's  ration  must  allege  that  he  did  so,  and  the 

loss  by  the  fire,  London  &  North  Western  plea  should  then  traverse  the  fact.     See  Pirn 

Ry.  Co.  V.  Glynn,  1  El.  &  El.  652.  v.  Reid,  M.  &  G.  16. 

(I)  See  Worsley  v.  Wood,  6  T.  R.  710.    If 
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5.  That  the  Plaintiff  did  not  give  in  an  Account  of  Ms  Loss  to  the 

Office. 
That  the  plaintiff  did  not,  as  soon  as  possible  after  the  said  loss  [or  "  within 

days  "]  deliver  in  as  particular  an  account  of  his  said  loss  or  damage  as 

the  nature  of  the  case  did  admit,  as  alleged  [or  "according  to  the  conditions 
of  the  said  policy  "]. 

6.  Plea  that  the  Defendants  were  induced  to  make  the  Policy  by 

Fraud. 
That  the  defendants  were  induced  to  make  the  said  policy  by  the  fraud  of 
the  plaintiff. 

7.   That  there  was  Fraud  in  Plaintiff's  Account  of  the  Loss. 

That  after  the  said  fire,  and  before  this  suit,  the  plaintiff,  with  intent  to 
defraud  the  defendants,  and  to  cause  them  to  pay  him  a  larger  sum  than  the 
loss  sustained  on  occasion  of  the  said  fire,  made  and  delivered  in  to  the  defend- 
ants a  false  and  fraudulent  account  of  the  alleged  loss  and  damage  as  and  for 
such  account  as  in  the  said  conditions  mentioned ;  in  which  said  account  he 
represented  and  stated  that  insured  goods  and  property  of  him  the  plaintiff  to 

the  amount  of  £ had  been  burnt  and  destroyed  by  the  said  fire  ;  whereas 

the  said  loss  and  damage  were  of  much  less  amount  than  the  said  amount  of 
£ ,  as  the  plaintiff  well  knew. 

8.  Plea  of  Alteration  of  Risk  not  communicated  to  the  Defendants,  (m) 
Pirn  V.  Eeid,  6  M.  &  G.  1 ;  12  L.  ,J.  C.  P.  299. 

9.  That  the  Plaintiff  made  a  False  Affidavit  of  his  Loss. 
That  the  plaintiff,  to  support  his  claim  for  the  loss  and  damage  in  the  decla- 
ration mentioned,  went  before  S.  T.,  Esquire,  then  being  one  of  the  justices  of 
the  peace  of  our  lady  the  now  queen,  sitting  at  the  public  office  in  Worship 
Street,  in  the  county  of  Middlesex,  and 'then  made  an  affidavit  in  support  of 
the  said  claim  for  the  said  loss  and  damage ;  and  that  in  the  said  affidavit  so 
made  by  the  plaintiff  there  was  false  swearing  within  the  true  intent  and 
meaning  of  the  tenth  article  of  the  printed  proposals  in  the  policy  of  insurance 
mentioned  and  referred  to,  that  is  to  say,  false  swearing  in  this,  to  wit,  that 
the  plaintiff  thereby  then  swore  that  the  estimate  or  account  annexed  to  the 
said  affidavit  contained,  to  the  best  of  his  knowledge  and  belief,  a  true  and 
faithful  account  of  the  loss  and  damage  sustained  by  him  on  his  said  household 
goods,  utensils  [^c-J,  and  on  his  fixtures,  stock,  and  utensils,  and  that  all  of 

(m)  See,  also,  Sillem  v.  Thornton,  3  El.  &  the  effect  of  descriptive  words  in  a  policy, 

Bl.   868 ;  Baxendale  v.  Harvey,  4  H.  &  N.  see  Smith  v.  Mechanics'  &  Traders'  Ins.  Co. 

445,  S.  C. ;  Baxendale  v.  Harding,  28  L.  J.  32  N.  Y.  399  ;  Aurora  Fire  Ins.  Co.  v.  Eddy, 

Ex.  236  ;  Stokes  v.  Cox,  1  H.  &  N.  533  ;  25  55  III.  213;  Blood  v.  Howard  Ins.  Co.  12 

L.  J.  Ex.  291;   26   lb.  Ex.   113;    Glen   v.  Cush.  472,  474 ;  Joyce  w.  Marine  Ins.  Co.  45 

Lewis,  8  Ex.  607 ;  [Williams  v.  Now  Eng.  Maine,  168 ;    Gilliat  v.  Pawtucket  M.   Ins. 

Mut.  Fire  Ins.  Co.  31  Maine,  219  ;  Houghton  Co.  8  R.  I.  282  ;  May  v.  Buckeye  Mut.  Ins. 

V.  Manuf.  Mut.  Ins.  Co.  8   Met.  114,   122;  Co.  25  Wise.  291,  306 ;  Stokes  ;>.  Cox,  1  H. 

Crocker  v.  People's  Mut.  Fire  Ins.   Co.   8  &  N.  533  ;  Luce  v.  Dorchester  Mut.  Fire  Ins. 

Cush.  79  ;   Jones  Manuf.  Co.  v.  Manufact-  Co.  105  Mass.  297  ;  S.  C.  110  Mass.  361.] 
urers'  Mut.  Fire  Ins.  Co.  8  Cush.  82.     As  to 
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them  were  his  own  property  and  were  in  his  premises,  situate  [S^c.  ]  aforesaid, 
when  the  said  fire  happened,  and  were  burned,  lost,  or  destroyed  by  the  said 
fire  ;  and  that  his  real  and  just  loss  on  the  said  household  goods,  utensils  [4"c-]» 

occasioned  by  the  said  fire,  amounted  to  the  sum  of  £ ;  whereas  the  said 

estimate  or  account  annexed  to  the  said  affidavit  did  not  contain,  to  the  best 
of  his  plaintiff's  knowledge  or  belief,  a  true  or  faithful  account  of  the  said  loss 
or  damage,  contrary  to  the  tenth  article  of  the  said  printed  proposals. 

10.  Replication  to  Form  9,  Denial  that  the  Affidavit  was  false. 

That  in  the  said  affidavit  so  made  by  the  plaintiff  there  was  not  the  said 
alleged  false  swearing  within  the  true  intent  and  meaning  of  the  tenth  article 

of  the  printed  proposals  in  the  declaration  mentioned,  as  in  the  said plea 

alleged. 

m.    PLEAS,  &c.  IN  ACTIONS  ON  POLICIES  ON  LIFE,  (n) 

1.  General  Issue. 
Ante,  410. 

2.  Denial  of  Plaintiff'' s  Interest  in  the  Life  insured,  (o) 

That  the  plaintiff  was  not,  at  the  time  of  the  making  the  policy  [or  before 
or  at  the  time  of  the  death  of  E.  F.],  interested  (/>)  in  the  life  of  E.  F.,  as 
alleged. 

3.  Plea  that  the  Declaration  as  to  the  Health  of  the  Person  whose  Life 

was  assured  was  false,  (p) 

That  the  declaration  in  the  said  policy  mentioned  was  untrue  (q)  in  this, 

(n)  Ante,  172.  other,  the  above  statute,  permits  him  after 
(o)  Shilling  v.  Accidental  Death  Co.  2  the  death  to  recover  from  the  company  so 
H.  &  N.  42;  29  L.  J.  Ex.  266;  27  lb.  16;  much  of  the  sum  insured  and  no  more,  as 
ante,  174,  note  {a).  The  statute  14  Geo.  3,  c.  his  interest  in  the  life  extended  to  at  the 
48,  s.  1,  enacts  "  that  no  insurance  shall  be  time  of  effecting  the  policy,  and  it  is  no  de- 
made  on  lives  or  any  other  event  wherein  fence  that  the  interest  had  ceased  during 
the  person  for  whose  benefit  the  policy  shall  life.  lb. ;  Law  v.  The  London  Indisputable 
be  made  shall  have  no  interest,  and  that  Life  Policy  Co.  24  L.  J.  Ch.  196 ;  and  see 
every  such  assurance  shall  be  void ;  "  and  Hebden  v.  "West,  32  L.  J.  Q.  B.  85 ;  [3  B.  & 
by  section  3,   "that  in  all  cases  where  the  S.  579.] 

insiu-ed  hath  interest  in  such  life  or  event,         (p)  Form,  Palmer  v.  Powell,  9  Bing.  320. 
no   greater   sum   shall  be  recovered  or  re-         (?)  This  was  pleaded  in  a  case  where  the 

ci'ived  from  the  insurers  than  the  amount  or  policy  contained  an  express  stipulation  that  the 

value  of  the  interest  of  the  insured  in  such  declaration  as  to  health  should  be  true;  and 

life  or  other  event."    In  order  to  render  a  when  that   is   the   case,   the   proof  lies   on 

policy  on   the  life   of  a  third   person  valid  plaintiff,  and  therefore  he  has  the  right  to 

within  the  meaning  of  this  act,  the  party  for  begin  at  the  trial.     Rawlins  v.  Desboi'ough, 

whose  benefit  it  is  effected  must  have  apecu-  2  M.  &  R.  70  ;  Jones  v.  Provincial  Insurance 

viary  interest  in  the  life  or  event  insured;  Co.  3  C.  B.  N.  S.  65  ;  Foster  v.  The  Mentor 

and  therefore  a  policy  effected  by  a  father  in  Life  Assurance  Co.  3  El.  &  Bl.  48  ;  Geach  v. 

his  own  name  on  the  life  of  his  son,  he  not  Ingall,   14  M.  &  W.  95,  sed  qu.  1    Erie  J. 

having    any  pecuniary   interest   therein,   is  ruled   otherwise   at  Lewes,   July   15,    1856. 

void.     Halford  v.  Kynier,  10  B.  &  C.  724.  The  form  of  this  plea  will  vary  according  to 

But  in  Reed  v.  Key,  Peake  Add.  Cases,  70,  the  terms  of  the  policy,  which  should  in  each 

Lord  Kenyon  held  that  a  wife  might  insure  case  be  followed.    For  forms  of  like  pleas, 

her  husband's  life.     Insurance  by  a  husband  see  Wood  v.  Dwarris,  1 1  Ex.  493  ;  Wheelton 

on  his  wife's  life.     Hnckman  v.  Fernie,  3  M.  v.  Hardisty,  8  El.  &  Bl.  232  ;  26  L.  J.  Q.  B. 

&   W.   505.     Insurance   by   a  creditor,   see  265 ;  27  lb.  241  ;  Cazonove  v.  British  Equit- 

Dalby  v.  The  India  &  London  Life  Assur-  able  Co.  [6  C.  B.  N.  S.  437 ;]  28  L.  J.  C.  P. 

ance  Co.  15  C.  B.  365  ;  overruling  Godsall  259  ;  Fowkes  v.  Manchester  Assurance  Asso- 

i;.  Boldero,  9  East,  72  ;  2  S.  L.  Cas.    Where  ciation,  [3  B.  &  S.  917  ;]  32  L.  J.  Q.  B.  1.53. 
a  person  effects  an  assurance  on  the  life  of  an- 
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that  by  the  said  declaration  it  was  stated  that  the  said  T.  B.  at  the  time  of  the 
making  of  the  same  was  in  a  sound  and  perfect  state  of  body ;  whereas  the  said 
T.  B.  was  not  then  in  a  sound  and  perfect  state  of  body,  but  had  been  and  then 
was  predisposed  to  a  disease  tending  to  shorten  life,  (r) 

4.  Equitable  Replication  to  like  Plea,  that  the  Policy  was  effected  upon 
the  Faith  of  a  Prospectus  stating  that  Policies  should  he  indisputable, 
except  in  case  of  Fraud. 

Wood  V.  Dwarris,  11  Ex.  493;  Wheelton  v.  Hardisty,  8  El.  &  Bl.  232  ;  and 
see  ante,  "  Equitable  Pleas,"  Obs.  373,  and  Form,  379. 

5.  That  the  Declaration  as  to  Sealth  was  not  signed  hy  the  usual  Medi- 

cal Attendant  of  the  Party,  (s) 

That  before  the  granting  of  the  insurance  and  making  of  the  policy  the  said 
company  caused  to  be  delivered  to  the  plaintiff  a  document,  being  one  of  the 
documents  mentioned  and  referred  to  in  the  said  policy,  containing  divers  mat- 
ters therein,  to  be  signed  by  the  [usual  (<)]  medical  attendant  of  the  said  T.  B. 
before  the  said  company  would  make  the  said  policy  [and  the  plaintiff  then 
had  notice  that  the  said  company  required  that  the  said  document,  the  same 
being  material  in  reference  to  the  health  of  the  said  T.  B.,  should  be  signed  by 
his  usual  medical  attendant  (<)] ;  and  thereupon  the  said  document,  with  thfe 
matters  therein  contained,  was  afterwards  delivered  by  the  plaintiff  to  the  said 
company,  signed  by  one  G.  R.  as  and  for  the  [usual]  medical  attendant  of  the 
said  T.  B.,  and  being  one  of  the  documents  in  the  said  policy  mentioned  and 
referred  to;  and  the  defendant  further  says,  that  the  said  company  and  the 
defendant,  confiding  in  the  authenticity  of  the  said  document,  and  believing  the 
same  was  signed  by  the  [usual  (<)]  medical  attendant  of  the  said  T.  B.  as  afore- 
said, the  defendant  made  the  said  policy ;  whereas  in  truth  and  in  fact  at  the 
time  the  said  G.  R.  signed  the  said  document  and  the  matters  therein  contained 
as  aforesaid,  the  said  G.  R.  was  not  the  [usual  (i)]  medical  attendant  of  the 
said  T.  B.  according  to  the  true  intent  and  meaning  of  the  said  pojicy  [but 
a  certain  other  person  then  living  then  had  been  and  was  his  usual  medical 
attendant  (i)]. 

6.  Plea  that  a  Material  Fact,  viz.  a  Pernicious  Habit  of  the  Per- 
son whose  Life  was  insured,  was  not  communicated  to  the  Defend- 
ant, (u) 

That  before  and  at  the  time  of  the  making  of  the  policy  of  insurance  in  the 

(r)  Another  plea  was  "  afflicted  with  a  (i)  The  above  plea  was  framed  hy  an  able 

disease  tending  to  shorten   life ;  "   and  an-  pleader,  and  settled  by  counsel.     It  did  not 

other  "afflicted  with  symptoms  of  a  disease  contain  the  words  between  the  brackets, 

tending  to  shorten  life."  {u)  The  concealment  or  even  non-commu- 

(s)  See  Everett  v.  Desborough,  5  Bing.  nication  of  a  material  fact  known  to  the  per- 

503;  3  M.  &  P.  190,  S.  C.    Even  where  the  son  assuring,  or  to  the  person  whose  life  is 

office  does  not  expressly  require  that  the  cer-  insured,  or  the  medical  referee,  will  avoid 

tificate  as  to  health  be  signed  by  the  usual  the  policy,  though  effected  for  the  benefit  of 

medical  attendant,  the  policy  may  be  avoided  a  third  person  not  acquainted  with  the  facts, 

by  a  wilful  omission  to  refer  to  him  and  a  &c.  and  though  no  fraud  be  intended,  and 

reference  to  another  medical  person  less  ac-  the  party  knowing  the  fact  were  not  aware 

quainted  with  the  state  of  health.     Maynard  that  it  was  material.    Morrison  v.  Muspratt, 

V.  Rhode,  1  C.  &  P.  360.  4  King.  60;  12  Moore,  231  ;  Von  Lindenau  v. 
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declaration  mentioned,  the  said  earl  had  been  and  was  in  the  habit  of  swallow- 
ing and  taking  frequently  and  from  time  to  time  large  and  excessive  doses  of 
opium,  laudanum,  and  other  pernicious  substances  and  drugs,  having  a  mate- 
rial tendency  to  impair  the  health  and  shorten  the  life  of  the  said  earl,  of 
all  which  the  plaintiff,  at  the  time  of  the  making  of  the  said  policy,  had  full 
knowledge,  (a:)  and  which  said  habit  was  a  fact  material  and  necessary  to  be 
made  known  to  the  said  company  before  the  making  of  the  said  policy,  in  order 
to  enable  them  rightly  and  adequately  to  estimate  the  risk  to  be  by  them  in- 
curred in  the  event  of  their  making  the  said  policy  of  insurance,  and  for  their 
due  security  in  that  behalf;  and  the  defendant  further  says  that  the  plaintiffs 
did  not  communicate  to  the  said  company  the  said  last  mentioned  fact,  but  the 
said  company,  at  the  time  of  the  making  of  the  said  policy,  were  wholly  igno- 
rant of  the  same. 

7.  That  a  Material  Fact,  viz.  a  known  Malady,  was  not  communi- 
cated, (jy) 
That  at  the  time  of  making  of  the  said  policy,  the  said  earl  had  been  and 
was  subject  to  and  also  frequently  and  from  time  to  time  afflicted  with  a  cer- 
tain disorder  or  malady,  that  is  to  say,  rheumatism,  as  he  well  knew,  which 
was  a  fact  material  and  necessary  to  be  made  known  to  the  said  company 
before  the  making  of  the  said  policy,  to  enable  them  rightly  and  adequately  to 
estimate  the  risk  to  be  by  them  incurred  iu  the  event  of  their  making  the  said 
policy  of  insurance,  and  for  their  due  security  in  that  behalf  ;  and  the  defend- 
ant further  says,  that  the  plaintiff  neglected  and  omitted  to  inform  the  defend- 
ants of  such  fact,  and  the  same  was  not  at  any. time  before  the  making  of  the 
said  policy  of  insurance  in  any  manner  communicated  to  the  said  company,  but 
the  said  company  were,  at  the  time  of  the  said  policy,  wholly  ignorant  of  the 
same. 

8.   That  the  Policy  was  obtained  ly  Fraud,  (z) 

That  they  were  induced  to  make  and  enter  into  the  said  policy  by  the  fraud 
of  the  plaintiff. 

9.  Plea  that  Plaintiff  departed  ley  and  Fur  ope,  contrary  to  the  Terms 

'of  the  Policy. 
Reis  V.  The  Scottish  Equitable  Life  Assurance  Co.  2  H.  &  N.  19 ;  26  L.  J. 
Ex.  279. 

10.  Plea  that  he  died  by  his  own  Hand,  (a) 

Moore  v.  Woolsey,  4  El.  &  Bl.  243 ;  24  L.  J.  Q.  B.  40. 

Desborough,  8  B.  &  C.  586  ;  3  C.  &  P.  350,  (x)  As  to  this  allegation,  see  Huckinan  v. 

S.  C. ;  Everett  v.  Desborough,  5  Bing,  503  ;  Fernie,  3  M.  &  W.  507. 

3  M.  &  P.  190;  Williams  v.  Dnckett,  cited  6  (y)   See  Geach  v.  Ingall,  14  M.  &  W.  95. 

C.  &  P.  3  ;  Rawlins  v.  Desborough,  2  Mood.  [Particulars  must  be  given.   Marshall  v.  The 

&  Rob.  328.    Non-communication  by  a  party  EraMror  Life  &c.  L.  K.  1  Q.  B.  35.] 

of  his  former  Insanity.    Swete  v.  Fairlie,  6  (zf  See  Wheclton  v.  Hardisty,  8  El.  &  Bl. 

C.  &  P.  1.     Intemperate   habits.     Craig   b.  232  ;  26  L.  J.  Q.  B.  265  ;  27  lb.  241. 

Fenn,  1  Car.  &  M.  43 ;  Southcombe  i-.  Mer-  (a)  Form,  Borradaile  v.  Hunter,  5  M.  & 

riman,  1  Car.  &  M.  286.     Meaning  of  clause  G.  639.     See,  also,  as  to  the  elFect  of  suicide, 

in  a  policy  rendering  it  void  if  the  assured  Dufanr  v.  The  Professional  Life  Assurance 

should  "die   by  his  own  hands."     Borra-  Co.  27  L.  J.  Ch.  817  ;  [25  Beav.  599;]  Jones 

daile  v.  Hunter,  5  M.  &  G.  639  ;  [ante,  173,  v.  The  Consolidated   Investment   &  Assur- 

note  (z'').]  ance  Co.  28  L.  J.  Ch.  66 ;  [26  Beav.  256  ;] 
VOL.  II.                        27 
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JUDGMENT  (ACTION  ON).  (J) 

1.  Plea  of  Nul  Tiel  Record. 
That  there  is  not  any  record  of  the  said  supposed  judgment  remaining  in 
the  said  court  here  \or  "  the  said  court  of "]. 

2.  Replication  that  there  is  a  Record  of  the  Judgment  where  it  was 

recovered  in  the  same  Court,  (c) 
That  there  is  such  a  record  of  the  said  judgment  remaining  in  the  said  court 
here  as  the  plaintiff  has  above  alleged,  and  he  prays  that  the  said  record  may 
be  seen  and  inspected  by  the  court  here.  But  because  the  court  here  are  not 
yet  advised  what  judgment  to  give  in  the  premises,  a  day  is  therefore  given  to 
the  parties  aforesaid  here  until to  hear  judgment  thereon,  (d) 

3.  Replication  that  there  is  a  Record  of  the  Judgment  where  it  was 

recovered  in  another  Court. 
That  there  is  such  a  record  of  the  said  judgment  remaining  in  the  said  court 

of ,  as  the  plaintiff  has  above  alleged,  and  he  prays  that  the  said  record 

may  be  seen  and  inspected  by  the  court  here ;  and  because  the  plaintiff  has 
not  the  said  record  now  here  in  court,  it  is  commanded  that  he  have  the  same 

here  on ,  the day  of ,  and  that  he  fail  not  at  his  peril.     The 

same  day  is  given  to  the  defendant  at  the  same  place. 

4.  Plea  that  the  Judgment  was  satisfied  hy  the  Plaintiff  taking  the. 

Defendant  in  Execution  on  a  Ca.  Sa.  issued  thereon,  (e) 
That  after  the  recovery  of  the  said  judgment,  and  before  this  suit,  the  plain- 
Horn  V.  The  Anglo-Australian  &c.  Life  As-  signed  to  it  under  a  videlicet  in  the  declara- 
surance  Co.  30  L.  J.  Ch.  511.  See,  also,  tlon,  is  immaterial;  Wright  t).  Egan,  C.  P. 
Jackson  v.  Forster,  28  L.  J.  Q.  B.  166  ;  29  May  7,  1846 ;  and  when  there  appears  a 
L.  J.  Q.  B.  8,  as  to  the  effect  of  an  assign-  variance  between  the  sum  recovered,  or  the 
ment  of  the  policy.  [As  to  the  effect  of  sui-  date  of  the  judgment  as  stated  in  the  decla- 
cide,  see  ante,  173,  note  (z^).]  ration,  and  on  the  record  an  amendment  will 
(6)  Ante,  Obs.  176.  Payment  may  be  be  allowed.  Noble  v.  Chapman,  14  C.  B. 
pleaded.  4  Anne,  c.  16,  s.  12.  Accord  and  400 ;  Hunter  v.  Emmanuel,  15  C.  B.  400. 
satisfaction  cannot  be  pleaded.  Drake  v.  (c)  On  an  issue  of  nul  tiel  record*ihe  fact 
Mitchell,  3  East,  251.  See,  further.  Com.  of  its  existence  must  be  tried  by  the  court 
Dig.  Pleader,  2  W.  13.  A  release  may  be  and  not  by  a  jury,  and  on  the  trial  the  rec- 
pleaded.  Barker  v.  Quintin,  12  M.  &  W.  441.  ord  itself  must  be  produced.  But  a  party 
Where  the  judgment  is  irregular,  or  there  may  take  issue  upon  a  plea,  involving  mat- 
are  facts  upon  which  the  judgment  would  be  ters  of  fact  as  well  as  of  record.  Chitty's 
set  aside,  the  course  is  to  apply  to  set  it  aside.  Eorms,  9th  ed.  463 ;  Boyce  v.  Webb,  15  Q.  B.  ♦ 
No  facts  can  be  pleaded  which  might  have  84. 

been  pleaded  to  the  original    action  —  nor        (d)  When  the  plaintiff  replies  to  a  plea  of 

can  matter  which  is  ground  of  error.     Com.  nul  tiel  record  he  concludes  his  replication  as 

Dig.  Pleader,  2  W.  39  ;  Vin.  Abr.  tit.  Debt,  above,  and  the  pleadings  are  completed.  The 

X.  pi.  3;  Dick  v.  Tolhausen,  4  H.  &  N.  695.  plaintiff  may  then  make  up  and  deliver  his 

"Never  indebted  "  would  be  a  bad  plea,  ex-  issue,  and  with  it  a  notice  that  he  will  pro- 

cept  to  an  action  on  a  foreign  or  Irish  judg-  duce  the  record  on  the  day  named  in  the  rep- 

ment,    or   judgment    here    not    of    record,  lication.     Forty-eight   hours'  notice  is  suffi- 

[1  Chitty  PI.  510,  note  (6).]     What  a  vari-  cient.   Hopkins  y.  Doggett,  1  L.,  M.  &  P.  541 ; 

ance  in  setting  out  the  judgment ;  Cocks  v.  19  L.  J.  Q.  B.  41 7.    A  notice  on  Saturday 

Brewer,  11  M.  &  W.  51 ;  but  it  is  no  vari-  for  Monday  is  good  ;  Maguire  v.  Kincaid,  21 

ance,  if  the  judgment  were  by  default  on  a  L.  J.  Ex.  264;  and  see   1  Chit.  Prac.  11th 

judge's  order,  and  the  debt  thereby  made  ed.  925,  and  Chit.  Forms,  9th  ed.  464,  as  to 

payable  by  instalments.   Hopkins  v.  Francis,  the  form  of  notice,  proceedings,  &c. 
13  M.  &  W.  668;  2  D.  &  L.  382.     A  vari-         (e)  For  forms,  see  Collins  v.  Beaumont,  10 

ance  between  the  actual  date  and  that  as-  Ad.  &  E.  225  ;  McCormick  v.  Melton,  1  Cr., 
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tiff,  for  obtaining  satisfaction  thereof,  sued  and  prosecuted  out  of  the  said  court 

of a  writ  of  capias  ad  satisfaciendum  against  the  defendant,  directed  to 

the  sheriff,  by  which  said  writ  our  lady- the  queen  commanded  the  said  sheriff 
that  he  should  take  the  defendant,  if  he  should  b?  found  in  his  bailiwick,  and 
him  safely  keep,  so  that  the  said  sheriff  should  have  his  body  before  our  said 
lady  the  queen  (or  in  the  common  pleas  before  the  justices  of  our  said  lady  the 
queen,  or  in  the  exchequer  before  the  barons  of  the  exchequer  of  our  said  lady 
the  queen)  at  Westminster,  immediately  after  the  execution  of  the  said  writ  to 
satisfy  the  plaintiff,  the  damages  and  costs,  and  charges  so  recovered,  by  virtue 
of  which  said  writ  the  said  sheriff  afterwards,  and  before  this  suit,  took  and 
arrested  the  defendant  by  his  body,  and  kept  and  detained  him  in  custody,  and 
in  execution  under  and  by  virtue  of  the  said  writ. 

6.  Replioation  that  the  Oa.  Sa.  was  irregular,  wherefore  the  Defendant 
was  discharged  out  of  Custody  by  a  Judge's  Order.  (/) 

That  afterwards,  and  whilst  the  defendant  was  kept  and  detained  in  cus- 
tody, and  in  execution  under  and  by  virtue  of  the  said  writ  of  capias  ad  satis- 
faciendum, the  defendant  applied  to  and  obtained  an  order  of  the  honorable 

,  whereby  it  was  ordered  that  the  defendant  should  be  discharged  out  of 

the  custody  of  the  said  sheriff  as  to  the  said  action,  for  an  irregularity ;  and 
the  defendant  was  in  pursuance  of  the  said  order  discharged  out  of  the  custody 
aforesaid,  for  an  irregularity,  and  for  no  other  cause  whatever. 


JUDGMENT  (ACTION  ON  FOREIGN). 

Obs.  —  See  ante,  Obs.  176.  A  foreign  judgment  on  the  merits  is  conclusive,  and 
therefore  the  defendant  cannot  plead  to  an  action  on  such  judgment  here 
matter  which  he  might  have  pleaded  in  the  foreign  courts.  Henderson  v. 
Henderson,  6  Q.  B.  288;  13  L.  J.  Q.  B.  274;  Bank  of  Australasia  v.  Mas, 
16  Q.  B.  217;  20  L.  J.  Q.  B.  284  ;  Bank  of  Australasia  v.  Harding,  19  L.  J. 
C.  P.  345  ;  [9  C.  B.  661;]  Castrique  v.  Imrie,  8  C.  B.  N.  S.  405;  [L.  R.  4 
H.  L.  414;]  Munroe  v.  Pilkington,  31  L.  J.  Q.  B.  81,  89  ;  [2  B.  &  S.  11;] 
Castrique  v.  Behrens,  30  L.  J.  Q.  B.  163,  168;  [2  El.  &  EI.  709;]  Vanquelin 
V.  Bouard,  33  L.  J.  C.  P.  78;  [Kelsall  v.  Marshall,  1  C.  B.  N.  S.  241; 
Ricardo  v.  Garcias,  12  CI.  &  Fin.  368;  Houlditch  v.  Donegall,  2  CI.  &  Fin. 

M.  &  R.  525 ;  National  Assurance  Associa-  his  securities.    If  the  defendant  die,  escape, 

tion  V.  Best,  2  H.  &  N.  695.     The  effect  of  or  he  rescued,  the  judgment  is  not  satisfied, 

taking  the  debtor  in  execution  is  to  bar  all  After  an  arrest  and  discharge,  on  the  ground 

other  remedies  against  him,  but  it  is  not  an  of  privilege,  the  debtor  may  be  re-arrested, 

absolute  extinguishment  of  the  debt.  Thomp-  Barrack  v.  Newton,  1  Q.  B.  533  ;  Towers  v. 

son  V.  Parish,  5  C.  B.  N.  S.  685  ;  Taylor  v.  Newton,  lb.  319  ;  Baker  v.  Ridgway,  9  Mod. 

Waters,  5  M.  &  S.  104;  Foster  v.  Jackson,  122;   2   Bing.  41.     An  arrest  on  a  ca.  sii. 

Hob.   59.    If  the  creditor  voluntarily  dis-  afterwards  set  aside  for  irregularity,  does  not 

charge  the  debtor  out  of  custody,  the  debt  discharge  the  judgment.  Merchant  i).  Franks, 

is  wholly  extinguished,  and  the  debtor  cannot  3  Q.  B.  1  ;  Atkins  v.  Beaumont,  10  Ad.  &  E. 

be  re-arrested,  although  he  may  agree   that  225  ;  McCormick  v.  Melton,  3  Dowl.  215  ;  1 

he  may  be  so.     Gattlin  v.  Kernot^  3  C.  B.  Or.,  M.  &  R.  525.     So,  if  the  discharge  be 

N.  S.  796.     Debts  due  to  the  debtor  cannot  procured  by  fraud.     Baker  v.  Ridgway,  ubi 

be  attached  after  he  has  been  taken  in  exe-  sup. ;  Cattlm  v.  Kernot,  ubi  sup.     [Composi- 

cution.   Jauralde  v.  Parker,  30  L.  J.  Ex.  237,  tion   deed.     Braun  v.  Weller,  L.  K.  2  Ex. 

where  see  form  of  plea.     After  arrest   the  183.] 

judgment   cannot   be   set  off  in   an   action  (/)  See   last   note.     See  forms,   McCor- 

hrought  by  the  debtor.   Taylor  v.  Waters,  ubi  mick  v.  Melton,  1  Cr.,  M.  &  R.  525 ;  Collins 

sup.     By  1  &  2  Vict.  c.  110,  s.  16,  if  a  judg-  v.  Beaumont,  10  Ad.  &  E.  225;  Rankin  v. 

ment  creditor  take  the  person  of  his  debtor  De  Medina,  1  C.  B.  183;  2  D.  &  L.  813. 
in  execution,  he  relinquishes  the  benefit  of 
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Obs.  470,  note  (2)  and  cases  cited ;  De  Cosse  Brissac  v.  Rathbone,  6  II.  &  N.  301 ; 
Appletou  C.  J.  in  Rankin  v.  Goddard,  54  Maine,  28,  33;  Reimers  v.  Druce, 
23  Beav.  150.;  Cammell  v.  Sewell,  3  H.  &  N.  617;  5  H.  &  N.  728;  Simpson 
V.  FoTO,  29  L.  J.  Ch.  657;  S.  C.  1  J.  &  H.  18;  1  H.  &  M.  195;  Monroe  v. 
Douglas,  4  Sandf.  Ch.  126;  Cummings  v.  Banks,  2  Barb.  602;  Lazier  v. 
Westcott,  20  N.  y.  146;  Scott  v.  Pilkinton,  2  B.  &  S.  11;  Barrow  v.  West, 
23  Pick.  270;  Norwood  v.  Cobb,  20  Texas,  456;  Gleason  v.  Dodd,  4  Met. 
336;  Middlesex  Bank  v.  Butman,  29  Maine,  19;  Taylor  v.  Barron,  30  N.  H. 
78.]  And  it  is  no  answer  to  plead  that  the  defendant  became  a  party  to  it 
merely  to  prevent  his  property  being  seized,  and  that  the  judgment  is  erro- 
neous in  fact  and  in  law  on  the  merits,  or  that  the  enforcement  of  the  judg- 
ment in  England  is  contrary  to  natural  justice,  on  the  grouild  that  the-  de- 
fendant has  discovered  fresh  evidence,  showing  that  the  judgment  is  errone- 
ous in  fact  and  law  on  the  merits,  or  that  evidence  was  improperly  admitted. 
De  Cosse  Brissac  v.  Rathbone,  6  H.  &  N.  301.  Want  of  jurisdiction,  or  that 
the  defendant  was  never  served  with  process,  or  that  the  judgment  was 
fraudulently  obtained,  [Bowles  v.  Orr,  1  Y.  &  C.  464, J  may  be  shown;  Bank  of 
Australasia  v.  Nias,  ubi  sup.  ;  sed  vide  Castrique  v.  Behrens,  ubi  sup. ;  [Bischoff 
V.  Wethered,  9  Wallace,  812;  Schibsby  v.  Westenholz,  L.  R.  6  Q.  B.  155; 
Gleason  t.  Dodd,  4  Met.  333;  Starbuck  u.  Murray,  5  Wend.  158;  Hall  v. 
Williams,  6  Pick.  232;  Aldrich  v.  Kenney,  4  Conn.  380,  and  other  cases  cited 
in  2  Chitty  Contr.  (11th  Am.  ed.)  1177,  note  (A);  Dobson  v.  Pearce,  2 
Kernan,  156;  Shedden  B.Patrick,  1  McQ.  535;  Appleton  C.  J.  in  Rankin 
V.  Goddard,  54  Maine,  28,  33;  Houlditeh  v.  Donegall,  2  CI.  &  Fin.  470,  note 
(2);  RomillyM.  R.  in  Reimers  v.  Druce,  26  L.  J.  Ch.  198;]  or  that  the 
judgment  was  not  a  final  judgment.  Emerson  v.  Lashley ,  2  H.  Bl.  648 ;  Fry  v. 
Malcolm,  4  Taunt.  705;  Patrick  v.  Shedden,  2  El.  &  Bl.  14.  Error  appear- 
ing on  the  face  of  the  judgment  itself  may  be  an  answer.  Novelli  v.  Rossi,  2 
B.  &  Ad.  757;  Reimers  v.  Druce,  23  Beav.  150;  Munroe  u.  Pilkington,  ubi 
sup.  [But  it  has  recently  been  held  otherivise,  in  the  case  of  a  foreign  judg- 
ment in  personam.  Godard  v.  Gray,  E.  R.  6  Q.  B.  139.]  And  see  other 
grounds,  ante,  Obs.  176.  The  pendency  of  an  apjJeal  in  the  foreign  court  is 
no  answer,  although  it  might  afford  ground  for  staying  proceedings  on  terms; 
Munroe  v.  Pilkington,  ubi  sup. ;  and  at  chambers  proceedings  have  been 
stayed  on  security  for  the  amount  of  the  judgment  being  given.  [As  to  the 
conclusive  effect  of  a  foreign  judgment  in  rem,  see  Castrique  u.  Imrie,  L.  R.  4 
H.  L.  414,448;  2  Chitty  Contr.  (11th  Am.  ed.)  1178,  1179;  Simpson  v. 
Fogo,  32  L.  J.  Ch.  249,  257.] 

1.  Never  Indebted.  (^) 
Ante,  284. 

2.  Plea  to  an  Action  on  an  Irish  Judgment,  that  Defendant  was  not 
served  with  or  had  Notice  of  Process,  and  did  not  appear. 

Ferguson  v.  Mahon,  11  Ad.  &  E.  179;  Sheehy  v.  Professional  Assurance 
Co.  2  C.  B.  N.  S.  211 ;  3  lb.  597 ;  26  L.  J.  C.  P.  301 ;  27  lb.  233. 

3.  Like  Plea  to  an  Action  on  a  Scotch  Decree. 
Cowan  V.  Braidwood,  1  M.  &  G.  882 ;  9  Dowl.  26. 

4.  I/ike  Plea  to  an  Action  on  a  Foreign  Judgment. 

Eeynolds  v.  Fenton,  3  C.  B.  187 ;  Ricardo  v.  Garcias,  12  CI,  &  Fin.  338 ; 
Vallee  v.  Dumergue,  4  Ex.  200  ;  Meeus  v.  Thellusson,  8  Ex.  638  ;  Vanquelin 
V.  Bouard,  33  L.  J.  C.  P.  78  ;  [15  C.  B.  N.  S.  341.J 

{g)  Nul  tiel  record  is  a  bad  plea  to  an  L.  J.  Ex.  421 ;  and  cannot  be  supported  as  a 
action  on  a  foreign  judgment ;  Walker  v.  traverse  of  a  material  allegation  in  the  decla- 
Witter,  1  Dougl.  1  ;  Philpott  v.  Adams,  31     ration. 
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6.  Like  Plea  to  an  Action  on  a  Judgment  of  a  Colonial  Qourt. 
Bank  of  Australasia  v.  Nias,  16  Q.  B.  717;  20  L.  J.  Q.  B.  284 

6.  Plea  to  an  Action  on  a  Scotch  Decree,  that  it  was  not  final, 
Patrick  v.  Shedden,.2  El.  &  Bl.  14. 


JUDGMENT  KECOVERED. 

Obs.  —  By  a  judgment  recovered  against  the  defendant  the  cause  of  action  transit  in 
rem  jtuJlcatam,  and  is  merged  in  the  judgment,  and  the  judgment,  may  be 
pleaded  in  bar.  [Higgen's  case,  6  Co.  45  6 ;  King  v.  Hoare,  13  M.  &  W.  494, 
504;  Smith  v.  Nicolfs,  5  Bing.  N.  C.  208,  220.]  The  judgment  must  be  for 
the  same  identical  cause  of  action,  but  it  will  be  taken  against  the  plaintiff 
that  he  recovered  all  he  could  recover  on  the  record  in  the  former  action. 
Todd  V.  Stewart,  9  Q.  B.  759;  Lord  Bagot  v.  Williams,  3  B.  &  C.  235;  Had- 
ley  V.  Green,  2  CI.  &  Fin.  374;  [Phillips  v.  Berick,  16  John.  137;  Seoor  i 
Sturgis,  16  N.  Y.  548.]  The  former  judgment  is  no  defence  if  it  be  shown 
to  have  related  to  a  different  breach  of  the  same  contract;  Bristowe  v.  Fair- 
clough,  1  M.  &  G.  143;  Thornton  v.  Jenyns,  1  M.  &  G.  343;  Florence  !'. 
Jenings,  1  C.  B.  N.  S.  584  ;  [Butler  v.  Wright,  2  Wend.  369  ;  8.  C.  6  Wend. 
284 ;]  nor  if  the  plaintiff  failed  in  the  former  action,  because  it  was  prema- 
turely brought.  Palmer  v.  Temple,  9  Ad.  &  E.  379.  A  judgment  not  fol- 
lowed by  satisfaction  by  an  indorsee  of  a  bill  against  an  acceptor  is  no  de- 
fence to  an  action  by  the  drawer  who  has  taken  up  the  bill ;  Tarleton  v. 
Atkinson,  2  Ad.  &  E.  32  ;  and  a  plea  of  judgment  recovered  on  account  of  a 
promissory  note  given  for  and  on  account  of  the  debt  was  held  a  bad  plea  to 
an  action  for  the  debt.  If  the  causes  of  action  in  the  two  suits  are  identical, 
a  judgment  recovered  is  a  defence  although  the  forms  of  action  may  be  differ- 
ent. Slade's  case,  4  Co.  946  ;  Com.  Dig.  Action,  K.  3 ;  Thrustout  v.  Craf- 
ter,  2  Bl.  827;  Phillips  v.  Berryman,  3  Dougl.  286;  Buckland  v.  Johnson,  15 
C.  B.  145 ;  Routledge  v.  Hislop,  29  L.  J.  M.  C.  90;  [2  El.  &  El.  549  ;  King 
V.  Chace,  15  N.  H.  9  ;  Doty  v.  Brown,  4  Comst.  71 ;  Agnew  v.  McElroy,  10 
Sm.  &  M.  552  ;  Young  v.  Black,  7  Cranch,  565  ;  Pinney  v.  Barnes,  17  Conn. 
420.]  And  as  to  what  claims  a  judgment  covers,  and  as  to  the  plea  gener- 
ally, see  The  Duchess  of  Kingston's  case,  2  Smith  L.  C.  5th  ed.  642;  1 
Saund.  92,  note  (1);  [Chitty  Contr.  (11th  Am.  ed.)  1171  et  seq.  and  notes.] 
As  to  effect  of  evidence  in  former  action,  Stafford  v.  Clarke,  2  Bing.  382. 

Judgment  recovered  in  a  county  court  is  a  good  plea  in  bar;  Austin  v.  Mills,  9 
Ex.  288 ;  and  where  the  plaintiff  in  order  to  proceed  to  the  county  court  has 
abandoned  a  part  of  his  claim,  the  judgment  recovered  will  be  a  good  bar  to 
any  action  for  the  abandoned  part.  Vines  v.  Arnold,  8  C.  B.  632.  [See  Mer- 
rick V.  Dawson,  2  Harring.  (Del.)  50.  So,  where  a  creditor  has  chosen  to 
compel  payment  of  part  of  a  single  and  entire  demand,  it  operates  as  an  ex- 
tino-uishment  of  the  balance.  2  Chitty  Contr.  (11th  Am.  ed.)  1172,  and  note 
(c*).]  Proceedings  in  rem  in  the  admiralty  are  no  bar  to  proceedings  in  the 
common  law  courts.  Nelson  v.  Couch,  33  L.  J.  C.  P.  46;  [15  C.  B.  N.  S. 
99.] 

A  foreign  judgment  recovered  against  the  defendant  is  no  bar,  for  being  consid- 
ered here  a  simple  contract  debt  only,  it  does  not  operate  as  a  merger  of  the 
original  cause  of  action.  Hall  v.  Odber,  11  East,  124;  Smith  w.  Mcolls,  5 
Bing.  N.  C.  208;  Bank  of  Australasia  v.  Harding,  9  C.  B.  661;  Bank  of  Aus- 
tralasia a.  Mas,  16  Q.  B.  717  ;  [Lyman  v.  Brown,  2  Curtis,  559.]  But  fol- 
lowed by  satisfaction  of  the  judgment  it  is  an  answer.  Barber  v.  Lamb,  8  C. 
B.  N.  S.  95. 

A  judgment  recovered  against  the  plaintiff  must  be  pleaded  by  way  of  estoppel. 
See  ante,  "  Estoppel."  And  a  judgment  against  the  plaintiff  in  a  foreign  court 
is  a  good  plea  by  way  of  estoppel,  if  the  judgment  is  final  and  conclusive  be- 
tween the  parties  by  the  foreign  law,  and  this   should  appear  by  the  plea. 
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Obs.  Plummer  u.  Woodburne,  4  B.  &  C.  625;  General  Steam  Navigation  Co.  v. 
Guillou,  H  M.  &W.  87;  Ricardo  v.  Garcias,  12  CI.  &  Fin.  368;  Frayes  v. 
Worms,  10  C.  B.  N.  S.  149  ;  see  "  Estoppel,"  ante,  379.  [See  Brown  t\  Lexing- 
ton &  Danville  R.  R.  Co.  2  Beasley  (N.  J.),  191 ;  Low  o.  Mussey,  41  Vt.  393; 
Christmas  v.  Russell,  5  Wallace,  290 ;  Dobson  ■/.  Pearce,  2  Kernan,  156.  But 
in  pleading  a  foreign  judgment  it  is  not  necessary  to  set  forth  the  proceeding 
and  judgment  at  length.     Ricardo  v.  Garcias,  12  CI.  &  Fin.  368.] 

By  the  Pr.  Rules  of  H.  T.  1853,  r.  10,  "  Where  a  defendant  shall  plead  a  plea 
of  judgment  recovered,  he  shall,  in  the  margin  of  such  plea,  state  the  date  of 
such  judgment ;  and  if  such  judgment  shall  be  in  a  court  of  record,  the  num- 
ber of  the  roll  on  which  such  proceedings  are  entered,  if  any ;  and  in  default 
of  his  so  doing,  the  plaintiif  shall  be  at  liberty  to  sign  judgment  as  for  want 
of  a  plea;  and  in  case  the  same  be  falsely  stated  by  the  defendant,  the  plain- 
tiff, on  producing  a  certificate  from  the  proper  officer  or  person  having  the 
the  custody  of  the  records  or  proceedings  of  the  court  where  such  judgment 
is  alleged  to  have  been  recovered,  that  there  is  no  such  record  or  entry  of 
a  judgment  as  therein  stated,  shall  be  at  liberty  to  sign  judgment  as  for  want 
of  a  plea." 

This  rule  does  not  apply  to  the  case  of  a  plea  by  da  executor  that  another  cred- 
itor has  recovered  judgment  against  him,  &c.  ;  or  that  the  debt  had  been 
recovered  as  a  set-off  in  a  former  action.  Indeed,  its  only  object  was  to  pre- 
vent the  common  sham  plea  of  Judgment  recovered  for  the  same  demand. 
Brokenshir  «.  Monger,  9  M.  &  W.  112.  If  it  appear  from  comparing  the 
marginal  notes  with  the  declaration,  that  the  judgment  could  not  apply  to  the 
causes  of  action,  the  plea  will  be  bad  on  the  general  demurrer.  Few  v  Back- 
house, 8  Ad.  &  E.  789.     The  marginal  note  may  be  thus  :  "  The  judgment 

mentioned  in  this  plea  was  signed  on  the day  of ,  A.  D. .     The 

number  of  the  roll  is ." 

1.  Plea  of  Judgment  recovered  for  the  Debt. 

That  the  plaintiff  heretofore  on  the  day  of ,  A.  d. ,  in  the 

marginal  \  court  of  Q.  B.  [or  "  C.  P."  or  "  exchequer  of  pleas  "]  at  West- 
note,  ante,  y  minster,  impleaded  the  defendant  in  an  action  for  the  same  iden- 
Obs.  )  tical  debt  [or  "  cause  of  action  "]  (A)  in  the  declaration  mentioned, 

and  such  proceedings  were  thereupon  had  in  the  said  action,  that  afterwards, 
and  before  the  commencement  of  this  suit,  the  plaintiif,  by  the  consideration 
and  judgment  of  the  said  court,  recovered  (i)  in  the  said  action  against  the 

defendant  £ for  his  damages  and  his  costs  of  suit  in  that  behalf ;  which 

said  judgment  is  in  full  force  unreversed  and  unsatisfied. 

[la.  Answer  of  Judgment  recovered. 
And  the  defendant  comes  and  says,  that  at  the  supreme  judicial  court,  held 

[^c],  the  plaintiff  recovered  judgment  against  the  defendant  for dollars 

and cents  damages,  and for  costs,  and  that  said  judgment  was  ren- 
dered upon  the  same  cause  of  action  mentioned  in  the  plaintiff's  declaration.] 

2.  Plea  of  Judgment  recovered  hy  the  Assignees  of  a  Bankrupt. 
Biggs  V.  Cox,  4  B.  &  C.  920. 

3.  Plea  that  in  a  Former  Action  Defendant  paid  a  Sum  into  Court 

with  Oasts  in  Satisfaction. 

Power  V.  Butcher,  10  B.  &  C.  329. 

(h)  The  averment  of  identity  between  the  default  on  a  judge's  order,  and  the  debt 

two  causes  of  action  must  be  distinct.    Todd  thereby  made  payable  by  instalments.    Hop- 

V.  Stewart,  9  Q.  B.  759.  kins  v.  Francis,  13  M.  &  W.  668 ;  S.  0.  2 

(i)  No  variance,  if  the  judgment  were  by  D.  &  L.  382. 
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4.  Plea  that  the  Debt  was  due  from  the  Defendant  and  A.  B.,  and 
Judgment  recovered  against  A.  B. 

King  V.  Hoare,  13  M.  &  W.  494 ;  S.  C.  2  D.  &  L.  382.  (k) 
5.  Plea  of  Judgment  recovered  in  a  County  Court. 


The  judgment 
was  entered  on 
the day  of 


That  the  plaintiff  heretofore  in  the  county  court  of , 

holden  at ,  entered  his  plaint  against  the  defendant  for 


the  same  identical  debt  [or  "cause  of  action"]  as  in  the 

-A. p. ;  >  declaration  mentioned,  the  same  being  a  debt  [or  "cause  of 

the  number  of      action"]  in  which  the  said  county  court  had  jurisdiction, 
the   plaint  is         and  such  proceedings  were  thereupon  there  had,  that  it  was 
.  (1)  J  adjudged  by  the  said  court  that  the  plaintiff  should  recover 

against  the  defendant  £ for  the  said  debt  and  his  costs  of  suit  in  that 

behalf;  which  said  judgment  is  in  full  force  and  unsatisfied. 

6.  Replication  of  Nul  Tiel  Record  to  Plea  of  Judgment  recovered  in 
the  same  Court,  (m) 

Ob8.  —  This  is  the  proper  replication  where  the  judgment  has  been  set  aside.  Nash 
V.  Swinburne,  3  M.  &  G.  855.  When  the  plaintiff  thus  replies  he  should  give 
the  plaintifE  a  four  days'  notice,  requiring  him  to  produce  the  record,  otherwise 
judgment,  see  R.  H.  T.  1853,  r.  38,  which  provides  that  "on  a  replication  or 
other  pleading  denying  the  existence  of  a  record  pleaded  by  the  defendant, 
a  rule  for  the  defendant  to  produce  the  record  shall  not  be  necessary  or  used, 
and  instead  thereof  a  four  days'  notice  shall  be  substituted,  requiring  the 
defendant  to  produce  the  record,  otherwise  judgment."  The  notice  may  be 
thus  : 

In  the . 

A.  B.  V.  C.  D. 

Take  notice  that  you  are  required  on  the day  of  a.  d. to  produce 

the  record  pleaded  by  you  herein,  otherwise  judgment  will  be  entered  for  the  plain- 
tiff.    Dated  this day  of , 

To  Mr.  E.  F.  Yours,  &c. 

Defendant's  attorney  [or  "  agent."]  G.  H. 

Plaintiff's  attorney  \_or  "agent."] 

That  there  is  not  any  record  of  the  said  supposed  recovery  in  the  said 
plea  mentioned  remaining  in  the  said  court  here,  as  the  defendant  has  above 


{k)  The  11th  section  of  the  mercantile 
law  amendment  act,  1856,  prevents  a  judg- 
ment recovered  ag;ainst  one  co-contractor  op- 
erating to  dischaige  another  when  the  latter 
is  beyond  seas,  and  provides  that  a  person 
"  shall  not  be  barred  from  commencing  and 
suing  any  action  or  suit  against  the  joint 
debtor  or  joint  debtors  who  was  or  were 
beyond  seas  at  the  time  the  cause  of  action 
or  suit  accrued  after  his  or  her  return  from 
beyond  seas,  by  reason  only  that  judgment 
was  ah'eady  recovered  against  any  one  or 
more  of  such  joint  debtors  who  was  not  or 
were  not  bevond  seas  at  the  time  aforesaid." 

(/)  This  IS  required  by.r.  10,  H.  T.  1853, 
see  supra,  Obs.,  the  county  court  being  a 
court  of  record.    9  &  10  Vict.  c.  95,  s.  3. 


And  see  No.  45  of  the  county  court  forms. 
S.  89  of  the  9  &  10  Vict,  c.  95,  provides  that 
every  judgment  of  the  county  court  shall  be 
final  and  conclusive,  subject  to  the  power  of 
the  judge  to  nonsuit  or  to  order  a  new  trial, 
(m)  Practice,  &c.  hereon  and  on  next 
replication.  2-  Arch,  by  Chit.  11th  ed.  824; 
Hopkins  v.  Francis,  13  M.  &  W.  494  ;  S.  C. 
2  D.  &  L.  382.  Forms,  &c.  Chit.  Forms,  9th 
ed.  463,  464.  See  forms  of  replication  deny- 
ing that  the  causes  of  action  are  the  same, 
Todd  V.  Stewart,  9  Q.  B.  759;  Gordon  v. 
Whitehouse,  18  C.  B.  747  ;  Florence  v.  Jen- 
ings,  1  C.  B.  N.  S.  584 ;  though  according  to 
Parke  B.  in  King  v.  Hoare,  13  M.  &  W.  494, 
the  plaintiff  should  in  such  case  new  assign, 
and  see  Palmer  v.  Temple,  9  Ad.  &  E.  379. 
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alleged ;  and  because  the  court  here  are  not  yet  advised  what  judgment  to 
give  of  arid  upon  the  premises,  a  day  is  therefore  given  to  the  parties  afore- 
said here  until to  hear  judgment  thereon,  for  that  the  said  court  here  are 

not  yet  advised  thereof  [^'cj. 

7.  Replication  of  Nul  Tiel  Record  to  Plea  of  Judgment  recovered  in 

Another  Court,  (n) 
Commencement,  ante,  20,  21.]     That  there  is  not  any  record  of  the  said  sup- 
posed recovery  in  the  said  plea  mentioned  remaining  in  the  said  court  of , 

as  the  defendant  has  above  alleged;  and  hereupon  the  defendant  is  commanded 

that  he  have  the  said  record  here  on ,  and  that  he  fail  not  at  his  peril ; 

the  same  day  is  given  to  the  plaintiff  at  the  same  place. 

8.  New  Assignment  to  a  Plea  of  Judgment  recovered,  (o) 

That  he  sues  not  [or  not  only  as  the  case  requires']  for  the  debt  [or  "  causes 
of  action  "]  in  the  said  plea  mentioned  ;  but  [or  but  also]  for  debts  [or  "  causes 
of  action  "]  other  than  those  in  respect  whereof  the  said  judgment  was  recov- 
ered. 


LANDLORD   AND   TENANT. 

Obs.  —  Declarations  and  law,  ante,  179.  The  general  issue  to  the  common  count 
is  nunquam  indebitatus,  ante,  281-284.  It  denies  the  tenancy  and  the  amount 
of  rent  due.  Beech  v.  White,  12  Ad.  &  E.  668.  An  eviction  ;  Prentice  v. 
Elliott,  5  M.  &  W.  606  ;  Selby  o.  Browne,  14  L.  J.  Q.  B.  307  ;  Upton  v.  Town- 
end,  17  C.  B.  30  ;  a  surrender  ;  Dodd  v.  Acklon,  6  M.  &  G.  672  ;  Washing- 
ton V.  Harthan,  6  Jur.  127  ;  or  that  the  defendant  quitted  because  the  premi- 
ses became  uninhabitable  ;  Smith  v.  Marrable,  11  M.  &  W.  5  ;  Sutton  v. 
Temple,  12  M.  &  W.  64  ;  and  see  Hart  v.  Windsor,  12  M.  &  W.  68,  [but 
see  Koyce  v.  Guggenheim,  106  Mass.  202,  203  and  cases  cited  ;  De  Witt 
V.  Pierson,  112  Mass.  8  ;  ante,  183;]  may  be  shown  under  it.  So,  also,  the 
defendant  may  show  the  existence  of  a  lease  under  seal,  although  if  the  ten- 
ancy were  created  by  contract  not  under  seal  the  common  count  for  use  and 
occupation  would  be  sufficient.  Gibson  v.  Kirk,  1  Q.  B.  850.  So,  the  defence 
that  before  the  rent  became  due  a  mortgagee  of  the  plaintiff  gave  the  defend- 
ant notice  to  pay  the  rent  due  after  the  notice  to  him  is  admissible  under  the 
general  issue,  because  such  defence  amounts  to  a  denial  of  the  use  and  occu- 
pation by  the  permission  of  the  plaintiff;  Waddilove  v.  Barnett,  2  Bins;.  N.  C. 
538  ;  Pope  v.  Biggs,  9  B.  &  C.  245  ;  see,  also.  Doe  v.  Bucknell,  8  C.  &  P.  566  ; 
but  the  mortgagee's  claim  must  be  pleaded  specially  as  to  arrears  of  rent 
which  accrued  due  before  he  gave  the  defendant  notice,  because  in  this  case 
the  plaintiff's  right  of  action  had  vested,  and  the  defence  is  matter  in  con- 
fession and  avoidance.  Waddilove  v.  Barnett,  2  Bing.  N.  C.  538  ;  see  Evans 
V.  Elliott,  5  Ad.  &  E.  142  ;  Partington  v.  Woodcock,  6  Ad.  &  E.  690  ;  John- 
son V.  Jones,  9  Ad.  &  E.  809.  So,  a  defence  that"  the  defendant  had  paid 
the  rent  to  a  person  who  had  recovered  in  ejectment,  and  had  given  him 
notice  to  pay  the  rent  to  him  under  a  threat  of  turning  him  out  must  be  spe- 
cially pleaded.  Newport  v.  Harley,  2  D.  &  L.  921  ;  14  L.  J.  Q.  B.  242  ; 
Johnson  v.  Jones,  9  B.  &  C.  809.  But  the  assignee  of  a  mortgagor  who  has 
let  a  tenant  into  possession  after  the  mortgage,  can  sue  such  tenant  for  use 
and  occupation,  notwithstanding  notice  from  the  mortgagee  to  pay  rent. 
Hickman  ?'.  Maohin,  4  H.  &  N.  716  ;  Wilton  «.  Dunn,  17  Q.  B.  294  ;  and  see 
Emery  v.  Bartlett,  4  C.  B.  N.  S.  423. 

(n)  See  last  note.  tion  is  disputed,  not  the  existence  of  the 

(o)  This  seems  to^be  the  proper  course  to    judgment,  see  note  (m),  ante,  423. 
adopt  when  the  identity  of  the  causes  of  ac- 
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Obs.  If  the  action  is  brought  upon  an  instrument  under  seal,  the  general  issue  is  non 
est  factum,  ante,  285,  286.  If  the  action  is  brought  on  a  special  agreement 
not  under  seal,  the  general  issue  varies  according  to  the  facts,  and  consists 
generally  in  a  mere  traverse. 

1.   General  Issue  to  Indebitatus  Count  for  Use  and  Occupation. 
He  never  was  indebted,  as  alleged,  ante,  Obs. 

2.  Denial  of  Demise  ly  Deed. 
Non  est  factum,  ante,  Obs. 

3.  Denial  of  Demise  not  hy  Deed. 

That  the  plaintiff  did  not  let  [or  "  demise  "]  the  said to  the  defendant 

upon  the  terms  {p)  alleged,  {q) 

4.  Denial  of  Tenancy,  not  being  by  Lease  under  Seal. 

That  he  was  not  tenant  to  the  plaintiff  of  the  said upon  the  terms  (/>) 

alleged. 

5.  Denial  that  the  Rent  was  due. 

That  the  said  rent  had  not,  nor  had  any  part  thereof,  become  due  at  the 
commencement  of  this  suit. 

6.  Plea  of  Payment  of  Rent,  (f) 

7.  Plea  that  the  Rent  was  satisfied  by  a  Distress,  (s) 
Aldridge  v.  Howard,  4  M.  &  G.  921. 

8.  Plea  that  the  Demise  was  subordinate  to  the  Q-rant  of  an  Easement, 
and  was  not  under  Seal. 

Bird  V.  Higginson,  2  Ad.  &  E.  696;  6' Ad.  &  E.  824  (t) 

(p)  It  is  important  to  include  the  "  terms  "  against  his  landlord  for  breach  of  the  cus- 

in  the  traverse,   otherwise   the  fact  of  the  torn  of  the  country  on  his  leaving  the  farm, 

tenancy  only  vi'ould  be  in  issue.     Halifax  v.  Hutton  v.  Warren,  1  M.  &  W.  466  ;  and  see 

Chambers,  4  M.  &  W.  662 ;  S.  C.  7  Dovfl.  a  form  in  ease  denying  the  tenancy,  Bacon  v. 

343 ;  and  see  Beech  v.  "White,  12  Ad.  &  E.  Smith,  1  Q.  B.  346. 

670 ;  and  see  Carter  v.  James,  Q.  B.  cited  in  (r)  See  post,  "  Payment." 

13  M.  &  W.  137  ;  S.  C.  2  D.  &  L.  236.  [s]  The  plea  must  show  that  the  rent  was 

(q)  According  to  the  form  of  the  declara-  satisfied.    Lear  v.  Edmonds,  1   B.  &  Aid. 

tion.     See  a  form  of  plea,  that  the  lessor  did  157. 

not  execute  the  lease  sued  on,  Swatman  w.  (<)  The  declaration  was  in  contract  on  a 
Ambler,  8  Ex.  72 ;  22  L.  J.  Ex.  81 ;  Pitman  written  agreement,  not  under  seal,  to  let  a 
V.  Woodbury,  3  Ex.  13.  If  a  lease,  contain-  messuage  together  with  a  right  to  shoot, 
ing  a  covenant  to  repair  be  executed  by  the  sport,  &c.  over  a  manor,  at  an  entire  rent, 
lessee,  but  not  by  the  lessor,  the  former  is  the  plaintiff  declared  specially,  but  the  de- 
not  bound  by  the  covenant,  even  though  he  fendant  entered,  &o.  but  did  not  pay  the 
had  enjoyed  the  premises  for  a  time  equal  to  rent ;  the  court  held  that  the  grant  being  a 
the  term  in  the  lease.  Pitman  v.  Woodbury,  part  of  an  incorporeal  hereditament  should 
supra.  The  plea  in  the  text  would  be  appli-  have  been  under  seal,  and  that  as  no  occupa- 
cable  to  a  declaration  in  which  the  demise  tion  was  alleged  no  rent  could  be  recovered 
was  alleged  as  an  executory  consideration  for  on  it.  See  Mayor,  &o.  of  Carmarthen  v. 
the  defendant's  promise.  Where  the  tenancy  Lewis,  6  C.  &  P.  608.  It  may  be  question- 
is  alleged  as  an  executed  consideration,  the  able,  however,  whether  the  plea  is  not  an  ar- 
tenancy  on  the  terms  alleged  would  seem  to  gumentative  traverse  of  the  demise.  See 
be  denied  by  the  general  issue.  See  several  Johnson  v.  Hodgson,  2  M.  &  W.  657 ;  per 
forms  of  traverses  in  an  action  by  a  tenant  Lord  Abinger. 
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9.  Plea  to  a  Special  Deelaration  hy  a  Landlord  against  his  Tenant  for 
Rent,  an  executed  Agreement  that  the  Defenda/nt  should  give  up  Pos- 
session of  the  Premises  and  Plaintiff  abandon  the  Rent. 
Gore  V.  Wright,  8  Ad.  &  E.  118.  (m) 

10.  To  the  like  ;  Plea  of  Surrender  hy  operation  of  Law.  (x) 

That  before  the  said  rent  became  due,  it  was  agreed  between  the  plaintiff 
and  the  defendant  that  the  said  term  andtenancy  should  be  put  an  end  to,  and 
in  pursuance  of  such  agreement  the  defendant  gave  up  to  the  plaintiff,  and  the 
plaintiff  took  possession  of  the  said  demised  premises. 

11.  To  the  like;  Plea  that  hef ore  the  Rent  became  due,  Plaintiff  en- 
tered and  resumed  Possession  of  the  Premises,  hy  reason  of  the  De- 
fendant having  committed  a  Breach  of  the  Agreement  for  the  Demise, 

involving  a  Forfeiture. 

Oldershaw  v.  Holt,  12  Ad.  &  E.  592 ;  and  see  Franklin  v.  Carter,  1  C.  B. 
750;  14  L.J.  C.  P.  241. 

12.  To  the  like  ;  Plea  of  Discharge  under  Title  paramount  in  Assignee 

of  Plaintiff,  an  Lisolvent  Debtor. 

Partington  v.  Woodcock,  6  Ad.  &  E.  690. 

13.   To  the  like  ;  Plea  of  Eviction,  (jf) 

That  before  the  said  rent  became  due  {z)  and  before  this  suit,  the  plaintiff, 

(u)  This  plea  was  held  good.     The  court  tinned  to  exist. .  Phene  v.  Popplewell,  31  L. 

said  that  it  was  not  to  be  taken  as  setting  up  J.  C.  P.  235 ;  Lyon  v.  Reid,  13  M.  &  N.  285  ; 

a  surrender,  so  as  to  require  a  memorandum  Reeve  v.  Bird,  1  Cr.,  M.  &  R.  31  ;  [Talbot  v. 

in  writing,  but  that  it  aiiorded  a  valid  excuse  Whipple,  14  Allen,  177,  180.]     Surrender  by 

for  non-payment  of  the  rent,  by  showing  the  delivery  of  the  key  by  the  tenant,  and  ac- 

agreement,   and   the   giving   up   possession,  ceptance  thereof  by  the  landlord  before  the 

See  a  similar  plea.  Turner  v.  Hardy,  9  M.  &  rent  became  due.     Dodd  v.  Acklou,  6  M.  & 

"W.  770 ;  1  Cr.  &  M.  449  ;  Smith  v.  Lovell,  G.  672. 

10  C.  B.  6;  and  see  Dunn  v.  Di  Nuovo,  3  M.         (x)  Cannon  v.  Hartley,  9  C.  B.  634  ;  19 

&  G.  107 ;  9  Dowl.  841.    A  surrender  other-  L.  J.  C.  P.  323  ;  Smith  v.  Lovell,  10  C.  B.  6. 

wise  than  by  operation  of  law  must  be  in  This  need  not  be  specially  pleaded  to  the 

writing,  &c.  under  the  statute  of  frauds,  29  common  count  for  use  and  occupation.  Dodd 

Car.  2,  c.  3,  and  by  deed,  unless  the  interest  v.  Acklon,  6  M.  &  G.  672  ;   13  L.  J.  C.  P. 

is  copyhold,  or  one  which  might  by  law  be  11  ;   Walls  v.  Atcheson,  3  Bing.  462.     As  to 

created  without  writing,  8  &  9  Vict.  e.  106,  what  amounts  to  a  surrender  by  operation 

s.  8,  and  must  in  a  plea  be  shown  to  be  in  of  law,  Phene  v.  Popplewell,  31  L.  J.  C.  P. 

writing  and  signed,  see  1  Saund.  235, 6,  note  235. 

(9) ;   276  a,  note  (2).     Mode  of  pleading  a         (y)  The  entry  of  the  lessor,  or  any  one 

surrender  by  deed,  &c.  lb. ;   2  Saund.  22 ;  claiming   through  him,   to   take   possession 

Barnard  v.  Duthy,  5  Taunt.  27.     As  to  sur-  operates  as  a  suspension   of  the   rent,   and 

render,  see  Chit,  on  Contr. ."  Surrender."  A  therefore  entry,  into  any  part  or  the  whole, 

surrender  by  act  of  law  is  when  the  owner  and  eviction  is  a  good  plea  to  an  action  for 

of  a  particular  estate  has  done  some  act,  the  rent.     Morrison  v.  Chadwick,  7  C.  B.  266  ; 

validity  of  which  he  is  in  law  afterwards  18  L.  J.  C.  P.  189  ;   Upton  v.  Townend,  17 

estopped  from  disputing,  and  which  would  C.  B.  30 ;  25  L.  J.  C.  P.  44 ;   1   Saund.  204, 

not  be  valid  if  the  particular  estate  had  con-  note  (2),  but  it  does  not  put  an  end  to  the 

(z)  This  is  necessary,  as  an  eviction,  to  be  ther,  as  to  pleas  of  eviction,  1  Saund.  204,  note 

a  good  defence,  must  have  taken  place  before  (2);    post,    Replevin,   tit.    "Landlord    and 

the  rent  became  due.     Boodle  v.  Cambell,  7  Tenant." 
M.  &  6.  386  ;  S.  0.  2  D.  &  L.  66.     See,  fur- 
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against  the  will  and  consent  of  the  defendant,  wrongfully  entered  into  and 
upon  *  the  said  messuage  and  premises,  and  ejected,  and  expelled,  the  defend- 
ant (a)  from  the  possession,  use  and  occupation  thereof,  and  kept  him  so  ejected 
and  expelled  from  thence  hitherto. 

14.  A  Similar  Plea,  showing  a  Partial  Eviction,  whereupon  Defendant 

quitted  the  Remainder  of  the  Premises.  (6) 
As  in  the  preceding  form  to  the  asterisk,  and  proceed  :^  a  certain  close,  par- 
cel of  the  said  premises  demised  by  the  plaintiff  to  the  defendant,  and  which 
was  then  holden  by  the  defendant  as  part  of  the  tenements  in  the  declaration 
mentioned,  and  then  ejected  and  expelled  the  defendant  from  the  possession 
and  enjoyment  thereof,  whereupon  the  defendant  then  requested  the  plaintiff 
to  restore  to  him  the  defendant  the  possession  of  the  said  close,  but  the  plain- 
tiff refused  so  to  do,  whereupon  the  defendant  then  and  before  the  said  sum  of 

£ ,  or  any  part  thereof,  accrued  due,  gave  up  the  possession  of  the  residue 

of  the  said  tenements  and  premises. 

15.  Plea,  except  as  to  £ ,  that  no  Part  of  the  Rent  claimed  became 

due  except  that  Sum. 
Bright  V.  Beard,  4  Q.  B.  832. 

16.  Plea  of  a  Notice  to  quit  before  the  Rent  became  due,  and  Replica- 

tion that  the  Notice  was  waived. 
Jones  V.  Shears,  4  Ad.  &  E.  832. 

17.  Plea  to  Declaration  for  Use  and  Occupation,  that  Plaintiff  was 
satisfied  part  of  the  Arrears  of  Rent  under  a  Distress  made  by 
him.  (e) 

18.  Plea  that  Defendant  kept  the  Premises  in  Tenantable  Repair,  (c?) 

That  he  did  at  all  times  during  the  said  tenancy  keep  the  said  tenements  in 
tenantable  repair,  order,  and  condition. 

tenancy.  Morrison  a.  Chadwick,  supra ;  New-  (h)  See  Sutton  v.  Temple,  12  M.  &  W. 
ton  t".  Allin,  1  Q.  B.  518.  [See  Royce  v.  64;  and  as  to  the  effect  of  a  partial  evic- 
Guggenheim,  106  Mass.  202.]  If  the  action  tion  npon  the  right  of  distress,  Mackenzie  v. 
is  on  a  covenant  it  must  be  pleaded  specially,  Neale,  2  Cr.,  M.  &  R.  84  ;  1  M.  &  W.  747. 
but  need  not  be  pleaded  to  an  action  for  use  The  plea  would  be  incorrect  if  pleaded  to 
and  occupation.  Prentice  v.  Elliott,  5  M.  an  indebitatus  count.  ^n*«,  "  Landlord,"  &c. 
&  "W.  606 ;  9  L.  J.  Ex.  42.  As  to  what  For  other  forms,  see  Davies  v.  Underwood, 
amounts  to  an  eviction,  see  further,  Dunn  v.  2  H.  &  N.  570  ;  27  L.  J.  Ex.  113  ;  Franklin 
Di  Nuovo,  3.  M.  &  G.  105 ;  Henderson  v.  a.  Carter,  1  C.  B.  750 ;  14  L.  J.  C.  P.  241. 
Mears,  28  L.  J.  Q.  B.  305  ;  [1  F.  &  F.  636  ;]  (c)  See  form,  Aldridge  v.  Howard,  4  M.  & 
"Williams  o.  Hayward,  [28  L.  J.  Q.  BJ  374;  G.  921.  The  plea  was  there  held  bad,  be- 
Fnrnival  w.  Grove,  8  C.  B.  N.  S.  496;  Wheeler  cause  it  was  pleaded  to  "so  much  of  the 
V.  Stevenson,  6  H.  &  N.  155;  [Royce  v.  Gug-  declaration  as  related  to  £\00,"  &c. ;  and 
genheim,  106  Mass.  201;  De  Witt  v.  Pier-  therefore  it  afforded  no  answer  to  the  dam- 
son, 112  Mass.  8;]  Woodfall  on  Landlord  ajes,  which  must  have  accrued  between  the 
and  Tenant  by  Cole  ;  Chit,  on  Contr.  But  time  of  that  rent  falling  due  and  the  taking 
if  the  tenant  give  up  the  premises  volunta-  the  distress.  See  Henry  v.  Earl,  8  M.  &  W. 
rily  it  is  no  eviction.    Emery  v.  Barnett,  4  230. 

C.  B.  N.  S.  423.  (d)  If  the  liability  to  repair  and  non- 
la)  This  is  necessary,  as  an  actual  expul-  repair  be  admitted,  the  defendant  should 
sion  must  be  shown.  Dunn  v.  Di  Nuovo,  3  pay  money  into  court  instead  of  pleading  as 
M.  &  G.  105  ;  [but  see  per  Gray  J.  in  Boyce  above ;  and  on  a  rejilication  of  damages  mtra. 
V.  Guggenheim,  106  Mass.  202.)  the  question  will  arise  as  to  the  state  of  the 
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19.  Plea  that  Defendant  used  the  Premises  in  a  Tenantlike  Manner. 

That  he  did  at  all  times  during  the  said  tenancy  use  the  said  [messuage  and 
premises],  in  a  tenantlike  and  proper  manner. 

20.  Plea  to  an  Action  for  not  cultivating,  ^c.  in  the  Manner  prescribed  ; 

Denial  of  the  Breaches. 

That  he  did,  after  the  said  crop  of  wheat  was  grown  on  the  said  arable  land, 
let  the  said  land  remain  at  fallow  and  out  of  tillage  for  one  year,  according  to 
the  said  agreement  [denying  the  several  breaches.  See  Hammond  v.  Collis,  3 
D.  &L.  164;  1  C.  B.  916]. 

21.  Plea  to  a  Declaration  for  not  cultivating  a  Farm  according  to  the 

Custom  set  out ;  Denial  of  the  Custom,  (e) 

That  according  to  the  course  of  good  husbandry,  and  the  custom  of  the 
country  where  the  said  farm  and  lands  were  situate,  the  defendant  ought  not 
to  have  had  one  half  only  of  the  said  arable  land  in  corn,  and  one  fourth  part 
thereof  in  seeds,  and  the  remaining  one  fourth  part  thereof  in  turnips  or  fallow, 
as  alleged. 

22.  Plea  to  an  Action  for  not  cultivating  according  to  the  Custom  of 

the  Country,  that  Defendant  did  so  cultivate. 

That  he  did  during  the  said  tenancy  use  and  cultivate  the  said  farm  and 
lands,  in  a  husbandlike  manner,  and  according  to  the  custom  of  the  country 
where  the  same  are  situate.  (/ ) 

23.  Plea  to  an  Action  on  a  Covenant  to  pay  Rent,  that  the  Defendant 

paid  the  Rent  (/)  when  due.  (£) 

That  he  paid  the  said  rent  to  the  plaintiff  when  it  became  due,  in  pursuance 
of  the  said  indenture. 

premises  at  the  time  of  the  demise.  Burdett  that  the  plaintiff  had  tied  himself  m)  to  the 
V.  Withers,  7  Ad.  &  E.  136.  See  a  form  precise  custom  stated  in  the  declaration,  and 
that  the  defendant  was  always  ready  and  having  failed  to  prove  it,  was  not  entitled  to 
willing  to  repair,  Green  v.  Eales,  2  Q.  B.  recover.  Where  a  declaration  charged  the 
225  ;  U  L.  J.  Q.  B.  63.  defendant  with  removing  hay  without  biing- 
(e)  See  ante,  190,  note  {f).  The  above  ing  back  manure,  a  plea  merely  stating  that 
form  Is  from  Angerstein  v.  Handson,  1  Cr.,  there  was  no  such  custom  was  held  good  on 
M.  &  R.  789.  That  was  an  action  for  not  special  demurrer.  Hartley  v.  Burliitt,  4 
culiivating  a  farm  according  to  the  course  of  Bing.  N.  C.  687.  Like  foims,  Hutton  v. 
good  husbandry  and  the  custom  of  the  coun-  Warren,  1  M.  &  W.  466  ;  Hallifax  v.  Cham- 
try.     The  declaration  stated  that,  according  bers,  4  M.  &  W.  662. 

to  the  course  of  good  husbandry  and  the  cus-        (/)  Where    the    declaration    is    special, 

torn  of  the  country,  the  defendant  ought  to  showing  the  custom  and  its  breach,  the  plea 

have  had  about  one  half  only  of  the  arable  should  be  special,  as  that  the  defendant  had 

lands  in  corn,  &c. ;  and  alleged  as  a  breach,  not  more  than   one  half  of  the  said  arable 

that  the  defendant  had  more  than  one  half  land  in  corn,  &c. 

in  corn,  &c.,  &c.     The  defendant  pleaded  as         {</)  Riens  in  arriere  is  a  bad  plea.     Baden 

above,  traversing  the  custom.     At  the  trial  o.  Flight,  3  Bing.  N.  C.  685.     The  ordinary 

the  jury  found  that  the  custom  was  not  as  plea  of  payment  (see  post,  "  Payment ")  is 

the  plaintiff  had  alleged,  but  that  the  farm  applicable  whether  the  payment  was  made 

had  been  cultivated  contrary  to  the  course  of  before  or  after  the  day. 
good  husbandry  in  the  neighborhood  ;  Held, 
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24.  Plea  hy  an  Assignnee  of  a  Lease  denying  the  Assignment.  (A) 
That  the  estate  of  the  said  E.  F.  of  and  in  the  said  premises  with  the  ap- 
purtenances, did  not  vest  in  the  defendant  by  assignment  as  alleged. 

25.  JPlea  by  Defendant  charged  as  Assignee  of  a  Lease,  that  he  assigned 

his  Interest  over  before  Breach,  (i) 

That  before  the  alleged  breach  [or  "  before  the  said  rent  became  due,"  as  the 
case  may  5e]  he,  by  deed,  assigned  over  to  E.  F.  the  said  premises  for  the  resi- 
due and  remainder  of  his  said  term  therein,  and  the  said  E.  F.  then  entered 
into  the  same  and  became  possessed  thereof. 

26.  Plea  to  an  Action  by  the  Assignee  of  the  Reversion  denying  the 

Assignment.  (Ic) 
That  the  said  A.  B.  did  not  assign  to  the  plaintiff  as  alleged. 


(A)  See  ante,  196,  note  (a).  An  assign- 
ment of  a  lease  must  be  by  deed.  29  Car. 
2,  c.  3,  3.  3  ;  8  &  9  Vict.  c.  106,  s.  3.  See, 
generally,  as  to  assignments,  Woodfall's 
Landlord  and  Tenant,  by  Cole,  e.  6.  The 
above  plea  is  proper  when  the  defendant  had 
no  interest  in  the  premises,  or  as  only  under- 
lessee  or  under-tenant,  and  not  assignee  of 
the  whole  term.  Evidence  that  the  defend- 
ant has  paid  the  rent  to  the  plaintiff,  or  is  in 
possession  of  the  whole  of  the  premises,  is 
presumptive  evidence  that  the  term  has  vested 
in  the  defendant  as  assignee.  Doe  v.  Wil- 
liams, 6  B.  &  C.  41.  But  the  usual  course  is 
to  show  the  assignment  by  proving  the  deed, 
giving  the  defendant  notice  to  produce  the 
deed  of  assignment.  If  the  plaintiff  declare 
that  the  whole,  but  can  prove  only  that  a 
part,  and  not  the  whole,  of  the  term  and  es- 
tate demised  came  to  the  defendant  by  assign- 
ment, the  issue  on  this  plea  must  be  found 
for  the  defendant.  Curtis  v.  Spitty,  1  Bing. 
N.  C.  756;  Hemp  v.  Livingstone,  11  M.  & 
W.  91.  As  to  the  liability  of  executor  or 
administrator  in  respect  of  rents,  covenants, 
or  agreements," see  22  &  23  Vict.  c.  35,  s.  27. 
When  the  residue  of  a  term  of  years  vested 
in  executors,  and  the  yearly  value  was  less 
than  the  reserved  rent,  they  are  still  liable  as 
assignees  for  so  much  of  the  rent  as  the 
premises  are  worth.     Eubery  v.  Stevens,  4 

B.  &  Aid.  241,  where  there  is  a  form  of  plea  ; 
Hopwood  V.  Whaley,  6  C.  B.  944 ;  18  L.  J. 

C.  P.  43  ;  Tremeere  v.  Morison,  1  Bing.  N. 
C.  89 ;  Paul  v.  Simpson,  15  L.  J.  Q.  B.  382. 
So,  also,  an  administrator ;  but  the  latter, 
who  has  fully  administered,  and  who  is 
chargeable  with  no  default  or  laches,  may  in 
general  discharge  himself  from  liability  to  a 
greater  extent  than  the  real  value  of  the 
premises.  Hornidge  v.  Wilson,  1 1  Ad.  &  E. 
655  ;  WoUaston  v.  HakewiU,  3  M.  &  G.  321. 
Upon  bankruptcy,  leaseholds  vest  in  the 
official  assignee  ;  12  &  13  Vict.  c.  106,  ss.  141, 
142 ;  but  upon  the  appointment  of  a  cred- 
itor's assignee  they  vest  in  him.  24  &  25 
Vict.  o.  134,  s.  117.    The  assignees  may  elect 


to  take  the  leaseholds.  12  &  13  Vict.  c.  106, 
s.  145.  See,  also,  24  &  25  Vict.  c.  134,  s.  131. 
But  the  assignees  are  not  liable  unless  they 
have  done  some  act  which  uuequivocably  in- 
dicates to  the  lessor  that  they  have  elected  to 
take  the  benefit  of  the  lease.  Goodwin  v. 
Noble,  8  El.  &,  Bl.  587;  Copeland  v.  Ste 
phens,  1  B.  &  Aid.  593  ;  Turner  v.  Richard- 
son, 7  East,  335.  When  they  have  elected  to 
take  the  lease,  they  are  liable  to  the  rent 
and  covenants  that  run  within  the  laud. 
Holford  u.  Hatch,  1  Dougl.  184.  But  they 
can  get  rid  of  their  liability  by  assigning 
over,  see  Woodfall  on  Landlord  and  Tenant, 
by  Cole,  215.  In  Thomas  v.  Bradbury,  1 
Bing.  N.  C.  326,  the  assignees  of  a  bankrupt 
sued  on  a  release  for  rent  were  allowed  to 
plead,  1st,  that  the  lessee's  interest  did  not 
pass  to  them ;  and,  2d,  that  they  abandoned 
and  renounced  such  interest. 

(i)  See  last  note,  form,  Harley  v.  King, 
2  Cr.,  M.  &  R.  18,  and  replication  that 
breaches  were  committed  before  assignment. 
lb.  Though  semble  the  plea  would  be  bad 
without  this  averment.  This  is  a  defence 
although  the  assignee  covenanted  not  to 
assign,  and  the  assignment  be  to  a  pauper 
for  the  express  purpose  of  obviating  future 
liability.  Taylor  v.  Shum,  1  B.  &  P.  21  ; 
Paul  V.  Moi-se,  8  B.  &  C.  486.  But  the  re- 
assignment does  not  discharge  the  assignee 
from  liability  to  the  lessor,  or  the  assignee 
of  the  reversion  for  breaches  committed 
whilst  the  interest  of  the  assignee  as  such 
existed.  Harley  v.  King,  supra.  A  re-as 
signment  was  held  to  be  complete  and  to  pro- 
tect the  assignee  who  had  executed  it,  al- 
though the  deed  remained  in  the  hands  of 
his  solicitor  under  a  claim  of  lien  for  prepar- 
ing it.  Odell  V.  Wake,  3  Camp.  394.  j^o- 
tice  to  the  landlord  of  the  assignment  need 
not  be  alleged  or  proved.  Pitcher  v.  Tovey, 
1  Salk.  81  ;  Taylor  v.  Shum,  supra. 

(k)  Although  the  lessee  cannot  deny  that 
his  lessor  had  any  title,  or  the  title  shown 
by  the  lease,  he  may  show  anything  not  in- 
consistent with  the  estoppel.     See  pleas  and 
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27.  Plea  to  an  ^Action  hy  an  Assignee  of  the  Reversion,  denying  that 
Lessor  had  the  Reversion  alleged. 

That  such  reversion  of,  and  in  the  said  demised  premises  did  not  belong  to 
the  said  A.  B.  as  alleged,  {k) 

28.  Plea  that  the  Lessor  assigned  the  Reversion  before  Breach.  (T) 
Green  v.  James,  M.  &  W.  656. 

29.  Plea  that  Defendants,  Assignees  of  a  Bankrupt,  had  not  elected  to 

take  the  Lease. 
Goodwin  V.  Noble,  8  El.  &  Bl.  587 ;  [Porter  v.  Kirkus,  L.  R.  2  C.  P.  590.] 

30.  Plea  in  Abatement,  that  the  Premises  vested  in  the  Defendant  and 

Another. 
Heap  V.  Brooks,  1  D.  &  L.  334.  (m) 

31.  Pleas  to  an  Action  for  Non-repair,  ^c.  —  1.  That  the  Non-repair 
occurred  through  the  unforeseen  Act  of  a  Third  Party.  2.  That  the 
Defendant  was  ready  to  repair,  but  that  a  Reasonable  Time  to  do 
so  had  not  elapsed.  3.  That  the  Plaintiff  repaired  himself,  and  so 
prevented  the  Defendant  from  repairing. 

Green  v.  Bales,  2  Q.  B.  225 ;  11  L.  J.  Q.  B.  63.  [In  an  action  against 
executor  of  reversioner,  on  a  covenant  to  repair  made  between  original  owner 
and  bankrupt.    Coward  v.  Gregory,  L.  R.  1  C.  P.  153.] 

32.  Plea  to  an  Action  for  Rent  by  a  Transferee  of  a  Lease,  Payment 

to  the  Transferor  without  Notice  of  the  Transfer,  (n) 
Lucas  V.  Jones,  6  Q.  B.  949. 

38.  Plea  to  an  Action  for  Rent,  a  Clause  of  Re-entry  in  the  Deed 

under  which  the  Plaintiff  entered. 

Hartshorne  v.  Wilson,  4  Bing.  N.  C.  178  ;  6  Dowl.  404. 

34.  Plea  to  an  Action  on  a  Covenant  for  Rent,  that  the  Plaintiff  com- 
mitted a  Breach  of  Covenant,  in  Consequence  of  which  the  Superior 
Landlord  brought  Ejectment  and  compelled  the  Defendant  to  pay 
the  Rent  to  him. 

Franklin  v.  Carter,  3  D.  &  L.  313 ;  1  C.  B.  750.  (o) 

law,  Weld  v.  Baxter,  11  Ex.  816;  1  H.  &  Foley  w.  Addenbrooke,  4  Q.  B.  197;  12  L. 

N.  568;  25  L.  J.  Ex.  214;  26  L.  J.  Ex.  112;  J.  Q.  B.  163. 

Phelps  u.  Prew,  3  El.  &  Bl.  430  ;  Cuthbertson         (n)  Like  plea  in  action  by  mortgagee  of 

V.  Irving,  4  H.  &  N.  742  ;  28  L.  J.  Ex.  306  ;  payment  to  mortgagor  without  notice ;  Cork 

Williams  v.  Hayward,  28  L.  J.  Q.  B.  374;  v.  Moylan,  1  Ex.  67  ;  5  D.  &  L.  101  ;  and  as 

[1  Chitty  PI.  630,  and  cases  in  note  (m).]  to  the  rights  of  mortgagor  and  mortgagee  as 

(I)  See  Bickford  v.  Parson,  5  C.  B.  920  ;  against   tenants,  see  Moss   v.  GaUimore,   1 

17  L.  J.  C.  P.  192 ;  Pargeter  v.  Harris,  7  Q.  Dougl.  279  ;  1  Sm.  L.  C.  5th  ed.  542. 
B.  708.  (o)  [A  plea  in  an  action  on  a  covenant  for 

(m)  Plea  setting  up  the  Interest  of  a  third  quiet  enjoyment,  that  plaintiff  never  en- 
party  in  the  premises  not  joined  as  plaintiff,  tered  into  possession,  is  bad.] 
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LEAVE  AND  LICENSE,  (p) 


LIMITATIONS,  STATUTE  OF. 

OBSi  — At  common  law  lapse  of  time  is  no  bar  to  an  action,  although  it  may  raise 
a  presumption  of  payment.  Dowthwaite  v.  Tibbuts,  .5  M.  &  S.  75 ;  [2  Chitty 
Contr.  (11th  Am.  ed.)  IIOS,  1104,  and  notes,  1214,  and  notes.]  But  by  the 
21  Jac.  1,  c.  16,  called  the  statute  of  limitations,  it  is  enacted  by  s.  3,  "  That 
all  actions  of  account  and  upon  the  case  ' '  which  includes  assumpsit,  Battley 
V.  Faulkner,  3  B.  &  Aid.  294,  "  other  than  such  accounts  as  concern  the  trade 
of  merchandise  between  merchant  and  merchant,  tlieir  factors  or  servants, 
and  all  actions  of  debt,  grounded  upon  any  lending  or  contract,  without  spe- 
cialty, and  all  actions  of  debt  for  arrearages  of  rent  shall  be  commenced  and 
sued  within  six  years  next,  after  the  cause  of  such  action  or  suit,  and  not 
after."  The  exception  in  the  above  section  as  to  merchants'  accounts  applies 
only  to  the  action  of  account,  or  on  the  case  for  not  accounting,  and  not  to 
an  action  on  the  common  counts.  Inglis  v.  Haigh,  8  M.  &  W.  768;  Cottam 
V.  Partridge,  4  M.  &  G.  271.  Now,  since  19  &  20  Vict.  c.  97,  s.  9,  which 
enacts  that  "  All  actions  of  account  or  for  not  accounting,  and  suits  for  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  factors  and  servants,  shall  be  commenced,  and  sued  within  six 
years  after  the  cause  of  such  actions  or  suits,  or  when  such  cause  has  already 
arisen  then  within  six  years  after  the  passing  of  this  act :  and  no  claim  in 
respect  of  a  matter  which  arose  more  than  six  years  before  the  commencement 
of  such  action  or  suit,  shall  be  enforceable  by  action  or  suit,  by  reason  only 
of  some  other  matter  of  claim  comprised  in  the  same  account,  having  arisen 
within  six  years  next  before  the  commencement  of  such  action  or  suit;  " 
the  exception  in  the  act  of  James  is  abolished  altogether.  [See  2  Chitty 
Contr.  (11th  Am.  ed.)  1217-1220,  and  notes.] 

By  21  James  1,  c.  16,  s.  7,  "  If  any  person  or  persons,  that  is,  or  shall  be,  en- 
titled to  any  such  action  of  accounts  or  actions  of  debts,  shall  be  at  the  time 
of  any  such  cause  of  action  given  or  accrued,  fallen,  or  to  come,  within  the 
age  of  twenty-one  years,  feme  covert,  non  compos  mentis,  imprisoned,  or  be- 
yond the  seas,  such  person  or  persons  shall  be  at  liberty  to  bring  the  same 
actions,  so  as  they  take  the  same  within  such  times  as  are  before  limited, 
after  their  coming  to  or  being  of  full  age,  discovert,  of  sane  memory,  at  large 
and  returned  from  beyond  the  seas,  as  other  persons  having  no  such  impedi- 
ment should  have  done."  But  now  a  plaintiff  being  beyond  the  seas  or  in 
prison  is  no  disability.  19  &  20  Vict.  c.  97,  s.  10 ;  Cornill  v.  Hudson,  8  El. 
&  Bl.  429;  [2  Chitty  Contr.  (11th  Am.  ed.)  1221-1225,  and  notes.] 

By  4  Anne,  c.  16,  s.  19,  actions  against  persons  gone  beyond  the  seas  maybe 
brought  after  their  return  within  the  time  limited  by  the  act  of  James.  And 
the  19  &  20  Vict.  c.  97,  s.  12,  enacts  that  Great  Britain  and  Ireland,  the  Isles 
of  Man,  Guernsey,  Alderney,  and  Sark,  and  the  islands  adjacent  to  any  of 
them,  being  part  of  the  dominions  of  her  majesty,  are  not  to  be  deemed  to  be 
beyond  the  seas.  The  period  of  limitation  runs  as  to  joint  debtors  in  the 
kingdom,  though  some  are  beyond  the  seas.  19  &  20  Vict.  c.  97,  s.  11.  This 
act  has  been  held  not  to  be  retrospective.  Jackson  v.  Woolley,  8  El.  &  Bl. 
778;  Williams  v.  Smith,  2  H.  &  N.  443  ;  but  see  Cornill  o.  Hudson,  8  El. 
&  Bl.  429;  Flood  v.  Patterson,  30  L.  J.  Ch.  486. 

The  limitation  on  actions  on  deeds,  specialties,  &c.  is  regulated  by  3  &  4  W.  4, 
c.  42  ;  s.  3,  enacts  "  That  all  actions  of  debt  for  rent  upon  an  indenture  of 
demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty,  and 
all  actions  of  debt  or  scire  facias  upon  any  recognizance,  and  also  all  actions 
of  debt  upon  any  award  where  the  submission  is  not  specialty,  or  for  any  fine 
due  in  respect  of  any  copyhold  estates,  or  for  an  escape,  or  for  money  levied 

{p)  A  plea  of  leave   and  license  before  2  H.  &  N.  79  ;  26  L.  J.  Ex.  240.     See,  also, 

cause  of  action  in  an  action  on  a  contract  is  Harris  v.  Goodwin,  2  M.  &  G.  416  ;  West  v. 

bad,  as  not  amounting  in  substance  to  a  plea  Blakeway,  lb.  741 ;  Eawlinson  v.  Clarke,  14 

of  waiver  or  exoneration.    Cobson  v.  Espie,  M.  &  W.  187. 
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Obs.  on  a,ny  Jieri  facias,  and  all  actions  of  penalties,  damages,  or  sums  of  money 
given  to  the  party  grieved  by  any  statute  now  or  hereafter  to  be  in  force, 
that  shall  be  sued  or  brought  at  any  time  after  the  end  of  the  present  session 
of  parliament,  shall  be  commenced  and  sued  within  the  time  and  limitation 
hereinafter  expressed,  and  not  after;  that  is  to  say,  the  said  actions  of  debt 
for  rent  upon  an  indenture  of  demise  or  covenant,  or  debt  upon  any  bond  or 
other  specialty,  actions  of  debt  or  scire  facias  upon  recognizance  within  ten 
years  after  the  end  of  this  present  session,  or  within  twenty  years  after  the 
cause  of  such  actions  or  suits,  but  not  after;  and  the  said  other  actions  within 
three  years  after  the  end  of  this  present  session,  or  within  six  years  after  the 
cause  of  such  actions  or  suits,  but  not  after ;  provided  that  nothing  herein  con- 
tained shall  extend  to  any  action  given  by  any  statute  where  the  time  for  bring- 
ing such  action  is  or  shall  be  by  any  statute  specially  limited." 

S.  4,  "  That  if  any  person  or  persons,  that  is,  or  are,  or  shall  be  entitled  to  any 
such  action  or  suit,  or  to  such  scire  facias  is,  or  are,  or  shall  be,  at  the  time 
of  any  such  cause  of  action  accrued,  within  the  age  of  twenty-one  years, 
feme  covert,  non  compos  mentis,  or  beyond  the  seas,  then  such  person  or 
persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  commence 
the  same  within  such  times  after  their  coming  to  or  being  of  full  age,  dis- 
covert, of  sound  memory,  or  returned  from  beyond  the  seas,  as  other  persons 
having  no  such  impediment  should,  according  to  the  provisions  of  this  act, 
have  done;  and  that  if  any  person  or  persons  against  whom  there  shall  be 
any  such  cause  of  action  accrued,  beyond  the  seas,  then  the  person  or  persons 
entitled  to  any  such  cause  of  action  shall  be  at  liberty  to  bring  the  same 
against  such  person  or  persons  within  such  times  as  are  before  limitfed  after 
the  return  of  such  person  or  persons  from  beyond  the  seas." 

S.  5,  "Provided  always,  that  if  any  acknowledgment  shall  have  been  made 
either  by  writing,  signed  by  the  party  liable  by  virtue  of  such  indenture, 
specially,  or  recognizance,  or  his  agent,  or  by  part  payment  or  part  satisfac- 
tion, on  account  of  any  principal  or  interest  beiug  then  due  thereon,  it  shall 
and  may  be  lawful  for  the  person  or  persons  entitled  to  such  actions  to  bring 
his  or  their  action  for  the  money  remaining  unpaid,  and  so  acknowledged  to 
be  due,  within  twenty  years  after  sucli  acknowledgment  by  wi-iting,  or  part 
payment,  or  part  satisfaction,  as  aforesaid,  or  in  case  the  person  or  persons 
entitled  to  such  action  shall  at  the  time  of  such  acknowledgment  be  under 
such  disability  as  aforesaid,  or  the  party  making  such  acknowledgment  be,  at 
the  time  of  making  the  same,  beyond  the  seas,  then  within  twenty  years  after 
such  disability  shall  have  ceased  as  aforesaid,  or  the  party  shall  have  re- 
turned from  beyond  the  seas,  as  the  case  may  be;  and  the  plaintiff  or  plain- 
tiffs in  any  such  action,  or  any  indenture,  specialty  or  recognizance,  may,  by 
way  of  replication,  state  such  acknowledgment,  and  that  such  action  was 
brought  within  the  time  aforesaid,  in  answer  to  a  plea  of  this  statute." 

Actions  for  penalties  given  to  a  common  informer  must  be  brought  witiiin  one 
year.     31  Eliz.  c.  5,  s.  5;  [Dyer  v.  Best,  L.  R.  1  Ex.  152.] 

The  period  of  limitation  runs  from  the  time  the  plaintiff  might  have  brought  his 
action,  unless  he  was  subject  to  any  of  the  disabilities  specified.  Hemp  v. 
Garland,  4  Q.  B.  519.  And  if  it  once  commences  to  run  no  subsequent  dis- 
ability will  stop  its  running.  Erodes  o.  Smethurst,  6  M.  &  W.  351-366; 
\_per  cur.  Homfray  v.  Scroope,  13  Q.  B.  509,  512;  Pendergrast  v.  Foley,  8 
Geo.  1;  Young  y.  Machall,  4  Md.  362;  Coventry  v.  Atlierton,  9  Ohio,  34; 
Dillard  v.  Philson,  5  Strobh.  213;  Smith  v.  Newby,  13  Missou.  159;  llufE  v. 
Bull,  7  Harr.  &  J.  14.]  In  actions  on  special  contracts  the  period  of  limita- 
tion runs  from  the  breach  of  the  contract.  Battley  v.  Faulkner,  3  B.  &  Aid. 
288;  Short  v.  McCarthy,  lb.  626.  [In  computing  the  six  years  the  day  on 
which  the  cause  of  action  arose  is  always  included,  because  the  action  mio-ht 
have  been  commenced  on  that  day.  Little  v.  Blunt,  9  Pick.  491 ;  Presbrey 
V.  Williams,  15  Ma;ss.  193;  Cornell  v.  Moulton,  3  Denio,  12;  but  see  Smith 
V.  Cassity,  9  B.  Mon.  192.]  The  fraudulent  concealment  of  the  cause  of 
action  by  the  party  liable  does  not  prevent  the  statute  of  limitations  running 
from  the  accrual  of  the  right  of  action.  The  Imperial  Gas  Co.  ■  v.  The  Lon- 
don Gas  Co.  10  Ex.  39;  23  L.  J.  Ex.  303;  Hunter  v.  Gibbons,  1  H.  &  N. 
459;  [1  Chitty  PI.  231,  232.  The  prevailing  rule  in  the  American  states  is 
that  to  a  plea  of  the  statute  of  limitations,  in  an  action  on  the  case  for  fraud, 
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Obs.  it  is  sufficient  for  the  plaintiff  to  reply  "generally,  that  he  did  not  discover  the 
fraud  till  within  six  years.  See  2  Chitty  Contr.  (11th  Am.  ed.)  1235,  and 
note  Q)  and  cases  cited ;  Homer  v.  Fish,  1  Pick.  435 ;  Sherwood  v.  Sutton,  5 
Mason,  143;  Nudd  v.  Hamblin,  8  Allen.  130;  Rouse  v.  Southard,  39  Maine, 
404  ;  Way  o.  Cutting,  20  N.  H.  187.] 
By  9  Geo.  4,  u.  14,  s.  1,  in  actions  of  debt,  or  upon  the  case  grounded  upon 
any  simple  contract,  no  acknowledgment  or  promise  by  words  only,  shall  be 
deemed  sufficient  evidence  of  a  now  or  continuing  contract,  whereby  to  take 
any  case  out  of  the  operation  of  the  statute  of  James  1,  or  to  deprive  any 
party  of  the  benefit  thereof,  unless  sijcli  acknowledgment  or  promise  shall  be 
made  or  contained  by,  or  in  some  writing,  to  be  signed  by  the  party  charge- 
able thereby;  or  by  part  payment;  and  co-contractors  and  executors  and  ad- 
ministrators shall  not  lose  the  benefit  of  the  act  of  James  1 ,  so  as  to  be  charge- 
able in  respect,/ or  by  reason  only  of  any  ^vl•ittcn  acknowledgment  or  promise 
made,  and  signed  by  any  other  or  others  of  them:  provided  that  in  actions 
against  two  or  more  joint  contractors,  executors,  or  administrators,  it  shall 
appear  at  the  trial  or  otherwise,  that  the  plaintiff,  though  barred  by  the  act 
as  to  one  or  more  of  them,  shall  nevertheless  be  entitled  to  recover  against 
the  other  or  others,  by  virtue  of  a  mere  acknowledgment  or  promise.  This 
proviso,  and  also  the  3  &  4  W.  4,  c.  42,  s.  3,  are  extended  by  19  &  20  Vict. 
c.  97,  s.  14,  which  enacts  that  part  payment  by  one  contractor,  &c.  shall  not 
deprive  his  co-contractor,  &c.  of  the  benefit  of  the  said  acts.  And  by  s.  13 
of  the  same  act,  the  provisions  of  9  Geo.  4,  c.  14,  ss.  1,  8  are  extended  to 
acknowledgments  by  agents.  By  9  Geo.  4,  c.  14,  s.  2,  if  a  defendant  pleads 
in  abatement  the  non-joinder  of  another  person,  if  that  person  is  within  the 
statute  of  James  1,  the  plea  shall  be  found  against  the  party  pleading  the 
same.  By  s.  3,  "  No  indorsement  of  payment  on  a  promissory  note,  bill  of 
exchange,  or  other  writing,  shall  be  sufficient  proof  of  such  payment,  so  as  to 
take  the  case  out  of  the  operation  of  the  statute  of  limitations.  And  by  s.  4, 
the  acts  applies  to  a  case  of  set-off.  The  intention  of  the  act  of  9  Geo.  4,  c. 
14,  is  well  put  by  Tindal  G.  J.  in  Haydou  p.  Williams,  7  Bing.  166,  and 
•  should  be  constantly  borne  in  mind  when  considering  the  effect  of  the  statute. 

He  says  "  The  statute  did  not  intend,  as  it  appears  to  us,  to  make  any  alter- 
ation in  the  legal  construction  to  be  put  upon  acknowledgments  or  promises 
made  by  defendants,  but  merely  to  require  a  different  mode  of  proof,  sub- 
stituting the  certain  evidence  of  a  writing  signed  by  the  party  chargeable, 
instead  of  the  insecure  and  precarious  testimony  to  be  derived  from  the  mem- 
ory of  witnesses."  To  take  a  case  out  of  the  statute  of  limitations  there  must 
be  a  writing  containing  either  an  express  promise  or  an  acknowledgment,, 
from  which  a  promise  can  be  implied.  Per  Parke  B.  Williams  v.  Griffith,  3; 
Ex.  342;  Tanner  v.  Smart,  6  B.  &  C.  603;  Smith  v.  Thorne,  18  Q.  B.  13i. 
[The  American  cases  are  generally  in  harmony  with  this  rule.  See  them  cited 
in  2  Chitty  Contr.  (11th  Am.  ed.)  1238,  note  (/;),  1240,  note  (u).]  And 
the  amount  of  the  debt  may  be  supplied.  Cornforth  ^.  Smlthard,  29  L.  J. 
Ex.  228;  Sidwell  v.  Mason,  2  H.  &  N.  306.  But  a  mere  proposal,  Francis 
V.  Hawkesley,  28  L.  J.  Q.  B.  370;  [1  El.  &  El.  1052],  or  qualified  acknowl- 
edgment and  promise  will  not  be  sufficient.  A'Court  v.  Cross,  3  Bing.  328; 
Tanner  r.  Smart,  6  B.  &  C.  603;  CoUinson  v.  Margesson,  27  L.  J.  Ex.  305; 
Everett  K.  Robertson,  1  EI.  &  El.  16;  Goate  v.  Goate,  1  H.  &  N.  29;  ["2 
Chitty  Contr.  (11th  Am.  ed.)  1242-1244.]  So,  a  conditional  acknowledgment 
is  not  sufficient  unless  there;  is  proof  that  the  condition  has  been  performed. 
Hart  V.  Prendergast,  14  M.  &  W.  741-745;  see  CoUis  v.  Stack,  1  H.  &  N. 
605;  [2  Chitty  Contr.  (11th  Am.  ed.)  1246;  Betton  v.  Cutts,  11  N.  H.  170; 
M'Lellan  r.  Albee,  17  Maine,  184;  Angell  Limit.  §§  235-239,  280;  Hum- 
phrey V.  Jones,  14  M.  &  W.  1.]  And  see,  generally,  Goode  v.  Job,  1  El.  &  El. 
6;  Holmes  v.  Mackrell,  3  C.  B.  N.  S.  789;  Godwin  v.  Culley,  4  H.  &  N. 
373  ;  Moodie  v.  Bannister,  28  L.  J.  Ch.  881 ;  Amos  «.  Smith,  [1  H.  &  C.  238;] 
31  L.  J.  E.X.  42.i;  Hartland  v.  Jukes,  32  L.  J.  Ex.  162;  [1  H.  &  C.  667;] 
Bush  u.  Martin,  [2  H.  &  C.  311;]  33  L.  J.  Ex.  17.  When  an  unstamped 
note  was  inclosed  in  a  letter  as  follows:  "I  have  sent  you  a  note  for  the 
money  due  to  you,"  it  was  held  no  acknowledgment,  bei'ause  the  note  could 
not  be  looked  at.  Parmeter  v.  Parmeter,  30  L.  J.  Ch.  508.  The  acknowl- 
edgment must  be  made  by  the  party  to  be  charged  or  his  authorized  agent. 
VOL.  II.  28 
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Ous.  19  &  20  Vict.  c.  97,  s.  13;  9  Geo.  4,  c.  14,  s.  1,  supra.  As  to  acknowledg- 
ments by  co-contractors,  see  supra.  [2  Chitty  Contr.  (11th  Am.  ed.)  1248, 
note  (P). 

An  infant  may  effectually  sign  an  acknowledgment,  provided  the  debt  be  for 
necessaries.     Williams  v.  Smith,  4  El.  &  Bl.  180. 

An  executrix  of  a  surety  in  a  bond  may  acknowledge  the  debt.  Moodie  v.  Ban- 
nister, 28  L.  J.  Ch.  881.  But  to  a  plea  under  3  &  4  W.  4,  c.  42,  s.  5,  that 
the  cause  of  action  on  a  deed  .did  not  accrue  within  twenty  years,  a  replica- 
tion alleging  a  written  acknowledgment  need  not  set  out  the  writing  in  its 
terms.     Kempe  v.  Gibbon,  9  Q.  B,  609. 

Since  9  Geo.  4.  c.  14,  it  has  been  a  matter  of  doubt  whether  an  acknowledg- 
ment to  a  third  person  is  sufficient,  but  the  better  opinion  appears  to  be  that 
it  will  not;  Grenfell  o.  Girddlestone,  2  Y.  &  C.  662;  per  Alderson  B.  Good- 
win V.  Culley,  4  H.  &  N.  380,  per  Bramwell  B.  [Generally,  in  the  Ameri- 
can states,  it  is  not  necessary  that  the  new  promise  should  be  made  to  the 
creditor,  but  it  may  be  effectual,  though  made  to  a  third  person  in  the  cred- 
itor's absence.  Oliver  v.  Gray,  1  H.  &  Gill,  204;  Whitney  v.  Bigelow,  4 
Pick.  110;  Soulden  o.  Van  Rensselaer,  9  Wend.  293;  Philips  u.  Peters,  21 
Barb.  351  ;  Bloodgood  v.  Bruen,  11  Barb.  427;  St.  John  v.  Garow,  4  Porter, 
223  ;  Betton  v.  Cutts,  11  N.  H.  170 ;  Frye  v.  Barker,  4  Pick.  582 ;  Kisler  v. 
Sanders,  40  Ind.  78,  83,  and  cases  cited.  In  Pennsylvania  the  new  promise 
must  have  been  made  to  the  creditor  or  his  agent.  Christy  v.  Flemington,  1 0 
Penn.  St.  129;  Farmers'  &  Mechanics'  Bank  v.  Wilson,  10  Watts,  261.] 

Part  payment  takes  a  case  out  of  the  statute,  because  it  is  evidence  of  a  fresh 
promise.  Gowan  «.  Forster,  3  B.  &  Ad.  511;  [2  Chitty  Contr.  (11th 
Am.  ed.)  1252,  and  cases  in  note  (/).]  So,  if  it  is  made  to  an  agent.  Meg- 
ginson  v.  Harper,  2  Cr.  &  M.  322;  [Hill  ,;.  Kendall,  25  Vt.  528;  Kisler  v. 
Sanders,  40  Ind.  78,  83,  and  cases  cited.]  But  the  part  payment  must  be 
made  under  circumstances  which  warrant  a  jury  in  inferring  a  promise  to  pay 
the  residue.  Wainman  v.  Kynman,  1  Ex.  118;  [Lee  v.  Wilmot,  L.  K.  1  Ex. 
364;  Foster  v.  Dawber,  6  Ex.  839,  853;  Jones  v.  Jones,  21  N.  H.  219;  Whip- 
ple V.  Stevens,  22  N.  H.  226;  Sigourney  v.  Drury,  14  Pick.  387;  Ai-nold  v. 
Downing,  11  Barb.  554;  White  i:  Jordan,  27  Maine,  370;  Steel  v.  Matthews, 
7  Yerger,  313;  Allen  J.  in  Shoemaker  D.Benedict,  1  Kernan,  176;  Kisler  v. 
Sanders,  40  Ind.  78,  80,  and  cases  cited;  Atwood  v.  Coburn,  4  N.  H.  315; 
Smith  V.  Eastman,  3  Cush.  355;  Exeter  Bank  v.  Sullivan,  6  N.  H.  124.]  A 
payment  of  interest,  qua  interest,  is  a  good  part  payment.  Sims  v.  Brutton,  5 
Ex.  809;  per  Parke  B.  20  L.  J.  Ex.  41;  Scholey  v.  Walton,  12  M.  '&  W. 
510;  see  Plarding  v.  Edgecombe,  28  L.  J.  Ex.  313;  [Welton  v.  Robinson,  5 
Ired.  341;  Fryburg  v.  Osgood,  21  Maine,  176;  Sanford  v.  Hayes,  19  Conn. 
591;  Jones  v.  Hughes,  5  Ex.  104;  Bradfield  v.  Tupper,  7  Ex.  27;  Maber  v. 
Maber,  L.  R.  2  Ex.  153;  Amos  v.  Smith,  1  H.  &  C.  238.  Part  payment  m 
goods,  see  Cottam  v.  Partridge,  4  M.  &  G.  271;  Hooper  v.  Stephems,  4  Ad. 
&  E.  71;  Blab  v.  Ormond,  17  Q.  B.  423,  435;  Badger  u.  Arch,  12  Ex. 
333  ;  Randon  v.  Tobey,  11  How.  (U.  S.)  443;  Sibley  v.  Lumbert,  30  Maine, 
253.]  See  as  to  what  is  a  payment,  [2  Chitty  Contr.  (11th  Am.  ed.)  1252 
et  seq.'] 

As  to  payment  by  co-contractor,  &c.  19  &  20  Vict.  c.  97,  s.  14,  supra;  Cockrill 
V.  Sparke,  32  L.  J.  Ex.  118;  Jackson  v.  WooUey,  8  El.  &  Bl.  778;  [2  Chitty 
Contr.  (nth  Am.  ed,)  1256,  note  (/'),  1257.] 

As  to  renewing  the  writ  to  save  the  statute,  15  &  16  Viet.  c.  76,  s.  11.  Anony- 
mous, 32  L.  J.  Ex.  88. 

As  to  bringing  an  action  against  an  executor  or  administrator  where  the  action 
being  before  the  C.  L.  P.  Act,  1852,  s.  135,  had  abated.  Waters  u.  Earl 
Thanet,  2  Q.  B.  757;  Curlewis  v.  Mornington,  7  El.  &  Bl.  283;  [(Am.  ed.) 
note,  adfinem ;]  26  L.  J.  Q.  B.  181  ;  27  lb.  439  ;  Sturgis  v.  Darell,  4  H.  &  N. 
622;  6  1b.  120. 


PLEAS  IN   CONTEACT.      LIMITATIONS.  435 

1.  Plea  of  the  Statute  of  Limitations.  Qj) 
That  the  alleged  cause  of  action  did  not  accrue  within  [six]  years  (r)  before 
this  suit. 

[la.  Answer  of  the  Statute  of  Limitations. 
And  the  defendant  comes  and  answers  that  the  cause  of  action  mentioned  in 
the  plaintiff's  writ  did  not  accrue  within  six  years  before  the  suing  out  of  the 
plaintiff's  writ.] 

2.  Replication  that  the  Defendant  was   abroad  when  the  Cause 

accrued,  (s) 

That  at  the  time  when  the  alleged  cause  of  action  accrued  to  the  plaintiff 

the  defendant  was  in  parts  beyond  the  seas,  that  is  to  say, ;  and  the 

plaintiff  commenced  this  suit  within  six  years  next  after  the  defendant's  first 
return  from  parts  beyond  the  seas  after  the  accruing  of  the  said  cause  of 
action. 

3.  Replication  to  a  Plea  of  the  Statute  of  Limitations  (to  a  Declara- 
tion hy  an  Executor~),  that  the  Testator  issued  a  Writ  within  Six 
Years,  and  that  the  Executor  sued  within  a  Reasonable  Time  after 
the  Death,  (t) 

Waters  v.  LordThanet,  2  Q.  B.  757. 

4.  Plaintiff's  'Infancy. 
Gery  v.  Coke,  Lutw.  242,  243 ;  Chandler  v.  Villetti,  2  Saund.  118. 

5.  That  Plaintiff  obtained  a  Judgment,  which  was  arrested  or  re- 
versed, and  that  he  now  comes  within  a  Year  after  such  Reversal. 

2  Saund.  63  h. 

6.  Replication  in  Action  against  Husband  and  Wife. 
Pittam  V.  Foster,  1  B.  &  C.  248. 

7.   That  the  Plaintiff  was  imprisoned  when  the  Cause  of  Action 

accrued. 
Pigot  V.  Kush,  4  Ad.  &  E.  912. 

(q)  The  limitation  in  cases  of  simple  con-  on  an  indenture,  Kempe  v.  Gibbon,  12  Q.  B. 
tract  is  six  years.  21  Jac.  1,  s.  16,  s.  3.  In  662  ;  17  L.  J.  Q.  B.  298. 
actions  and  suits  relating  to  real  property  it  (r)  The  statement  of  when  the  writ  was 
is  twenty  years  (3  &  4  W.  4,  c.  42,  s.  42),  ex-  issued  in  the  commencement  of  the  record, 
cept  that  by  s.  3  no  more  than  six  years'  or  writ  of  trial  is  conclusive  evidence  of  this, 
arrears  of  charges  thereon  can  be  recovered.  Whipple  v.  Manley,  1  M.  &  W.  432. 
Hunter  v.  Nockold,  19  L.  J.  Ch.  177.  In  ac-  (s)  4  Ann.  c.  16,  s.  19,  as  to  joint  debtors, 
tions  on  a  deed,  such  as  for  arrears  of  rent  see  Obs. ;  19  &  20  Vict.  c.  97,  s.  11.  The  ef- 
due  on  a  lease,  Paget  v.  Foley,  2  Bing.  N.  feet  of  the  absence  of  a  plaintiff,  Obs.  ante, 
C.  679  ;  or  a  rent-charge,  Strachau  v.  431,  19  &  20  Vict.  c.  97.  s.  10.  Forms,  Fan- 
Thomas,  12  Ad.  &  E.  558;  recognizance  or  nin  b.  Anderson,  7  Q.  B.  811  ;  14  L.  J.  Q. 
award,  or  on  a  statute  by  party  grieved,  it  is  B.  282 ;  Lane  v.  Bennett,  1  M.  &  W.  70. 
twenty  years.  lb.  For  a  penalty  under  a  [t)  Bui.  N.  P.  15;  Chit,  on  Contr. ;  2 
by-law  of  a  corporation  it  is  six  years.  Saund.  64  n.  See  other  forms,  Curlewis  v. 
Tobacco  Pipe  Makers  v.  Loden,  20  L.  J.  Q.  Mornington,  7  El.  &  Bl.  283  ;  26  L.  J.  Q.  B. 
B.  415.  Form  of  a  plea  on  a  money  bond,  181  ;  27  lb.  439  ;  Sturgis  v.  Darrell,  4  H.  & 
Blair  i'.  Ormdnd,  20  L.  J.  Q.  B.  445 ;  Tuckey  N.  622 ;  6  lb.  120 ;  28  L.  J.  Ex.  366  ;  29  lb 
V.  Hawkins,  4  C.  B.  655 ;  16  L.  J.  C.  P.  201 ;  472. 
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8.  Plaintiff'' s  Insanity. 
Tarbuck  v.  Bispham,  2  M.  &  W.  2  ;  6  L.  J.  Ex.  49. 

9.  Replication  in  an  Action  on  a  Specialty,  an  Acknowledgment  within 

Twenty  Years,  (u) 
Forsyth  v.  Bristowe,  3  Ex.  348. 

[10.  Replication  of  an  Acknowledgment  in  Writing  within  Six  Years. 
And  the  plaintiff  replies  as  follows,  viz.  he  says  that  within  six  years  before 
the  suing  out  of  this  writ  the  defendant  executed  a  writing,  a  copy  whereof  is 
hereto  annexed,  by  which  he  acknowledged  said  debt,  and  agreed  to  pay  the 
same.J 


LUNACY. 


Obs.  —  The  lunacy  of  the  defendant,  and  that  the  plaintiff  had  notice  of  it  (Dane 
V.  Kirkwall,  8  C.  &  P.  679),  at  the  time  of  making  the  contract,  would  seem 
proper  to  be  pleaded  specially,  as  being  a  matter  "  showing  the  transaction 
either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise." 
lb.  r.  8,  T.  T.  1853.  See  form  of  plea,  Harrison  v.  Richardson,  1  M.  &  Kob. 
504 ;  and  see  Alcock  v.  Alcock,  S  M.  &  G.  268  ;  Sentance  v.  Poole,  3  C.  & 
P.  1.  As  to  this  defence  in  general,  see  [1  Chitty  Contr.  (11th  Am.  ed.) 
187-191,  and  notes ;  Kendall  o.  May,  10  Allen,  52  ;  Sceva  v.  True,  53  IST.  II. 
627,  630  ;]  Baxter  v.  Lord  Portsmouth,  5  B.  &  C.  170.  But  where  a  person 
apparently  of  sound  mind,  and  not  known  to  be  otherwise,  enters  into  a  con- 
tract which  is  fairly  and  bond  fide  executed  and  completed,  and  the  subject 
matter  of  the  contract  cannot  be  restored,  so  as  to  put  the  parties  in  statu  quo, 
such  contract  cannot  be  afterwards  set  aside  either  by  the  alleged  lunatic  or 
by  those  who  represent  him.  Molton  v.  Camroux,  2  Ex.  487  ;  4  Ex.  17. 
A  lunatic  is,  in  law,  incapable  of  stating  an  account.  Tarbuck  v.  Bispham, 
2  M.  &  W.  2.  The  lunacy  of  the  defendant,  subsequent  to  his  entering  into 
the  contract  sued  on,  is  no  defence.  Jones  v.  Evans,  8  Dowl.  425.  [Liability 
of  lunatic  on  contracts  for  necessaries,  see  Sawyer  v.  Lupkin,  56  Maine,  308  ; 
1  Chitty  Contr.  (11th  Am.  ed.)  188,  and  cases  in  note  (l^)  ;  Kendall  v.  May, 
10  Allen,  59  ;  Sceva  v.  True,  53  N.  H.  627,  630.] 
If  the  plaintiff  be  a  lunatic,  any  one  may  sue  for  him  in  his  name.  Com.  Di" . 
Ideot,  B.  7  ;  Rock  v.  Slade,  7  Dowl.  22. 

Plea   that  at  the   Time  of  making  the  Contract,  Defendant  was  a 

Lunatic,  (a;) 
That  at  the  time  when  the  defendant  contracted  the  said  debt  [according  to 
the  fact']  he  was  lunatic  and  of  unsound  mind,  and  thereby  incapable  of  con- 
tracting or  understanding  the  meaning  of  the  said  contract,  as  the  plaintiff  well 
knew. 


MAINTENANCE,  (y) 

(m)  3  &  4  W.  4,  c.  42,  s.  5.  Ex.  94-326  ;  replication  that  the  goods  sup- 

(x)  Form,   Kead   ».  Legard,  6   Ex.  637  ;  plied   were   necessaries.      Bead   v.   Legard, 

20  L.  J.  Ex.  309.     See  a  form  of  replication  supra. 

that  plaintiff  was  lunatic,  and  rejoinder  that  (;/)  Ante,  307,  note  (().   See  forms  of  plea, 

the  defendant  did  not  know  it,  Beavan  t!.  Me-  Sprye  ii.  Porter,  7  El.  &  Bl.  58;  Findon  v. 

Donnel,  9  Ex.  609 ;  10  Ex.  184  ;  23  L.  J.  Parker,  U  M.  &  W.  675. 
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MARRIAGE,   BREACH   OF  PROMISE   OF.  (z) 

1.  Creneral  Issue. 
Non  assumpsit,  ante,  284. 

2.  jPlea  to  an  Action  for  Breach  of  Promise  of  Marriage,  that  the 

Plaintiff  misconducted  herself  after  the  Promise. 
That  the  defendant  made  the  said  promise  on  the  faith  and  under  the  sup- 
position that  the  plaintiff  had  been  and  was  a  chaste  and  modest  woman,  and  a 
person  of  correct  habits  and  demeanor,  but  that  after  (a)  the  making  of  the 
said  promise,  and  before  any  breach  thereof,  the  defendant  discovered  that  the 
plaintiff  had  not  been  and  wa;s  not  a  chaste  and  modest  woman,  and  a  person 
of  correct  habits  and  demeanor,  for  which  reason  the  defendant  refused  to 
marry  the  plaintiff. 

3.  Plea  that  Plaintiff  had  had  Carnal  Intercourse  with  a  Third  Per- 
son before  the  Promise,  which  Defendant  did  not  discover  until  after- 
wards  ;  and  similar  Plea  that  she  had  had  a  Child. 

Young  V.  Murphy,  3  Bing.  N.  C.  58. 


(zl  See  Declarations,  ante,  205,  and  notes. 
Pleas  of  misconduct  should  not  be  pleaded 
without  the  strongest  ground  to  expect  suc- 
cess on  them,  as  the  pleading  them  would 
doubtless  much  enhance  the  damages.  See 
other  forms,  Bench  v.  Merrick,  1  C.  &  K. 
463.  Non  assumpsit  would  put  the  contract 
between  the  parties  in  issue,  and  it  would 
therefore  seem  to  be  the  proper  plea  where 
the  contract  was  not  binding  on  the  defend- 
ant by  reason  of  its  not  being  mutual  on  the 
part  of  the  plaintiff.  See  Harrison  v.  Cage, 
X^d.  Eay.  386 ;  Holt  v.  Ward,  Stra.  850,  937 ; 
Daniel  v.  Bowles,  3  C.  &  P.  553;  ante,  212. 
Evidence  of  the  promise.  Stark.  Ev.  Mar- 
riage ;  Chit.  jr.  Coutr.  Where  the  prom- 
ise was  to  marry  on  request,  or  conditionally, 
a  plea  denying  the  request  or  performance 
of  the  condition  would  be  good ;  Short  v. 
Stone,  8  Q.  B.  58  ;  but  if  the  defendant  has 
put  it  out  of  his  power  to  perform  his  prom- 
ise of  marrying  the  plaintiff  by  marrying 
another  woman,  then,  if  that  be  averred  in 
the  declaration,  a  plea  stating  that  plaintiff 
never  requested  defendant  to  marry  her 
would  be  bad.  Short  v.  Stone,  8  Q.  B,  58 ; 
Gaines  v.  Smith,  15  L.  J.  Ex.  106;  [15  M. 
&  W.  189  ;]  and  see  Lovelock  v.  Franklin,  15 
L.  J.  Q.  B.  146 ;  ante,  206,  note  (c).  [See 
Clements  v.  Moore,  11  Ala.  35;  Greenup  v. 
Stoker,  5  Gil.  202 ;  Blattmacher  v.  Saal,  29 
Barb.  22.1  Plea  of  fraud.  Wharton  v. 
Lewis,  1  C.  &  P.  529 ;  Foote  v.  Hayne,  lb. 
546;  form,  ante,  393,  "Fraud."  Plea  that 
plaintiff  contracted  a  disease  and  became  in 
bad  health.  Atchinson  v.  Baker,  I'eake 
Add.  Cas.  103,  124,  S.  C.  This  was  held  to 
be  a  bad  plea.  Hall  v.  Wright,  El.,  Bl.  & 
El.  746  ;  27  L.  J.  Q.  B.  345 ;  29  lb.  43. 
Plea  that  plaintiff  "absolved,  exonerated 
and  discharged  "  defendant  from  his  prom- 


such  a  plea,  the  defendant  must  prove  the 
proposition  to  rescind  on  the  part  of  the 
plaintiff,  and  that  that  proposition  was  ac- 
ceded to  by  the  defendant ;  lb. ;  so  that  in 
fact  it  comes  to  the  same  thing  as  the  plea 
of  rescinded  contract.  Post,  438.  No  plea, 
that  plaintiff  was  a  person  of  gross  manners 
and  little  feeling,  wherefore  defendant  de- 
clined the  marriage.  Leeds  v.  Cook,  4  Esp. 
R.  257.  If  the  plaintiff  since  the  contract 
has  engaged  herself  to  another  person,  then 
traverse  the  averment  in  the  declaration  of 
her  readiness  to  marry  the  defendant.  A 
plea  of  plaintiff's  pre-contract  with  another 
is  bad  ;  Beechy  v.  Brown,  EL,  Bl.  &  El.  796  ; 
and  so  also  is  a  plea  that  the  defendant  had 
afterwards  discovered  that  the  plaintiff  had 
been  lunatic.  Baker  v.  Cartwright,  30  L.  J. 
C.  P.  364.  The  marriage  of  a  woman,  plain- 
tiff or  defendant,  will  not  abate  the  action. 
C.  L.  P.  Act,  1852,  3.  141 ;  ante,  272,  notes. 
If  she  is  taken  in  execution,  she  would  be 
released  if  she  have  no  separate  property. 
Thorpe  v.  Angles,  1  D.  &  L.  831 ;  Edwards 
V.  Martin,  21  L.  J.  Q.  B.  86.  In  such  cases, 
therefore,  it  would  be  better  to  proceed 
against  the  husband  also  by  suggestion  or 
writ  of  revivor  under  C.  L.  P.  Act,  1852, 
ss.  129,  130  ;  and  see  2  Saund.  72 1.  As  to 
proceedings  in  error,  seg  s.  167. 

(a)  Or  jp'ior  misconduct  may  be  set  up, 
averring  that  defendant  had  no  knowledge 
or  means  of  knowledge  thereof.  See  Irving 
V.  Greenwood,  1  C.  &  P.  350;  [2  Chitty 
Contr.  (nth  Am.  ed.)  793,794;]  Bench  v. 
Merrick,  1  Car.  &  K.  463.  Form  of  pleas, 
that  the  plaintiff  was  of  intemperate  habits. 
Havbert  o.  Edgington,  1  C.  &  K.  464.  [As 
to  bad  character,  see  2  Chitty  Contr.  (llth 
Am.  ed.)  793,  794;  Van  Storch,  71  Penn.  St 
245.] 


438  PLEAS  IN   CONTRACT.      MASTER   AND   SERVANT. 

4.  Plea  that  the  Time  for  the  Marriage  had  not  elapsed. 

That  the  day  agreed  on  [or  "  a  reasonable  time  "]  for  the  marriage  had  not 
elapsed  before  this  suit. 

5.  Plea  of  Mutual  Rescission  of  Contract.  (6) 
That  before  breach  the  agreement  was  mutually  rescinded  by  the  plaintiff 
and  the  defendant. 


MASTER  AND   SERVANT. 
Obs.  —  See  ante,  207,  Declarations,  and  notes  thereto. 

1.  Greneral  Issue. 
Non  assumpsit,  ante,  284. 

2.  Plea  to  an  Action  for  discharging,  that  the  Plaintiff  was  incom- 

petent, (c) 
That  at  the  time  of  the  making  of  the  said  agreement  the  plaintiff  repre- 
sented to  the  defendant  that  he  was  reasonably  competent  and  had  sufficient 
skUl  and  ability  to  perform  the  said  service,  and  that  he  the  defendant  entered 
into  the  said  agreement  upon  the  faith  of  such  representations ;  whereas  the 
plaintiff  was  not  reasonably  competent  or  able  to  perform  the  said  service, 
wherefore  the  defendant  discharged  the  plaintiff  from  his  said  service,  which  is 
the  alleged  breach. 

3.  Plea  that  the  Plaintiff  misconducted  himself,  and  was  dismissed  on 

that  Account,  (c?) 
That  after  the  making  of  the  said  contract,  and  before  the  alleged  dismissal, 

(6)  Foi-ms,  Hall  v.  "Wright,  27  L.  J.  Q.  B.  Cussona  v.  Skinner,  11  M.  &  W.  161 ;  Spotg- 

.345;  Short  «.  Stone,  8  Q.  B.  358  ;   Davis  c.  wood  v.  Barrow,  5  Ex.  110.     [See  Durgin  v. 

Bomford,  30  L.  J.  Ex.  139  ;  [6  H.  &  N.  245.]  Baker,  32  Maine,  273  ;  Morrell  v.  Burns,  4 

See  King  v.  GiUett,  7  M.  &  W.  55 ;  10  L.  J.  Denio,  121.]     Unless  this  defence  lie  pleaded 

Ex.  164.     An  exoneration  by  the  ])laintiff  it  cannot  be  given  in  evidence,  even  in  miti- 

from  the  promise  may  be  implied  from  the  gation  of  damages.     Speck  u.  Phillips,  5  M. 

conduct  and  demeanor  of  the  parties,  and  &  W.  279.     See  plea  that  a  clerk  set  up  a 

the  total  cessation  of  intercourse  and  corre-  claim  to  partnership  with  his  master,  where- 

spondence  is  evidence  of  such  exoneration,  fore   the   master   dismissed    him,   Amor  v. 

Davis  V.  Bomford,  supra.  Fearon,  9  Ad.  &  E.  548 ;  and  see  form  of 

(c)  See  Harmer  v.  Cornelius,  5  C.  B.  N.  plea  justifying  the  dismissal  of  an  articled 

S-  236.  clerk,  Mercer   v.  Whall,  5  Q.   B.  447,  and 

{d)    See  [2  Chitty  Contr.  (11th  Am,  ed.)  other  pleas  in  the  forms  referred  to,  ante,  211 

843,  and  note  (rf) ;]  Cooper  u.  Whitehouse,  6  et  seq. ;   Spotswood  v.  Barrow,  5  Ex.  110; 

C.  &  P.  545.     See   other  forms  of  similar  19  L.  J.  Ex.  226.     That  plainfifF  absented 

pleas,  BaiUie  v.  Kell,  4  Bing.  N.  C.  638  ;  and  herself  from  her  service  all  night.    Turner  r. 

a  form  of  plea  justifying  the  dismissal  of  a  Mason,  14  M.  &  W.   112.     See  Burgess  c. 

surgeon's  assistant,  Wise  v.  Wilson,  1   C.  &  Beaumont,  7  M.  &  G.  962.     That  the  plaiu- 

K.  662 ;  and  see  Phillips  v.  Clift,  28  L.  J.  tiff  got  drunk  conerary  to  his  undertaking. 

Ex.  153;   [5  H.  &  N.  168.]     It  is  sufficient  Monkman  «.  Shepherdson,  11  Ad.  &  E.  411  ; 

to  prove  part  only  of  the  plea,  if  the  part  Clarke  v.  Allatt,  4  C.  B.  335.     Discharged 

proved  be  enough  to  justify  the  dismissal.  lb.  for    seducing    defendant's    female    servant. 

And  the  motives  of  the  master  in  dismissing  Atkins  v.  Acton,  4  C.  &  P.  208.     As  to  the 

the  servant  cannot  be  inquired  into,  provided  form  and  particularity  of  the  plea,  see  Hor- 

a  cause  of  justifiable  dismissal  existed,  Ridg-  ton  v.  M'Murtry,  5  H.  &  N.  667  ;  29   L.  J. 

way  V.  Hungerford  Co.  3  Ad.  &  E.  171,  al-  Ex.  260. 
though  not  known  to  the  master  at  the  time. 
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the  plaintiff  wilfully  misconducted  himself  by  [according  to  the  fact'],  where- 
fore the  defendant  dismissed  the  plaintiff,  which  is  the  alleged  breach. 

4.  Plea  of  Misappropriation  of  Money. 
Smith  V.  Thompson,  8  C.  B.  44. 

5.  Plea  denying  the  Dismissal,  (e) 
That  the  defendant  did  not  dismiss  the  plaintiff,  as  alleged. 

6.  Plea  to  a  Declaration  for  discharging  a  Servant,  that  he  was  dis- 
missed by  due  Notice.  (/) 

That  one  calendar  month  before  the  defendant  put  an  end  to  the  said  ser- 
vice he  gave  to  the  plaintiff  one  calendar  month's  notice  of  his  intention  to  put 
an  end  to  the  said  service,  and  to  discharge  the  plaintiff  therefrom. 

7.,  Plea  that  the  Plaintiff  a  Seaman  suing  for  Wages  had  Deserted.  (^) 
Eobins  v.  Power,  27  L.'J.  C.  P.  257 ;  [4  C.  B.  N.  S.  778.] 


MONEY  HAD    AND   RECEIVED.    Ante,  29. 


MONEY   LENT.     Ante,  28. 


MONEY  PAID.     Ante,  28. 


MORTGAGE.     Ante,  214. 

General  Issue. 
Non  est  factum,  ante,  285. 


NEW   ASSIGNMENT. 

Obs.  —  A  new  assignment  is  in  general  necessary,  where  the  plaintiff  has,  or  has 
had,  two  causes  of  action  against  the  defendant,  either  of  which  the  decla- 
ration will  fit,  and  the  defendant  having  a  supposed  answer  to  one  such  cause 
of  action,  pleads  that  answer.  See  Steph.  and  1  Chit.  PI.  7th  ed.  p.  653,  &c.  ; 
Taylor  v.  Cole,  1  Sm.  L.  C.  5th  ed.  Ill,  and  Wms.  Saund.  299,  300  i.  In 
such  case  the  plaintiff  must  reply,  by  repealing,  as  it  were,  the  declaration, 

(e)  See  Powell  v.  Bradbury,  7  C.  B.  201  ;  as  it  would  seem  to  be  bad  to  add  that  term 

Lush  V.  Russell,  5  Ex.  203  ;  19  L.  J.  Ex.  56,  by  special  plea.     See  'Williams  v.  Byrne,  7 

244.  '  Ad.  &  E.  177 ;   ante,  p.  213.     If  any  wages 

(/)  See  another  form,  &c,  Nowlan  v.  Ab-  are  due,  plead  payment  into  court  to  that 
lett,  2  Cr.,  M.  &  E.  55  ;  Parker  v.  Ibbetson,  part  of  the  declaration. 
4  C.  B.  N.  S.  346 ;  27  L.  J.  C.  P.  236.  See  (g)  "When  the  action  for  seaman's  wages 
the  declaration,  ante,  210.  If  the  declara-  is  under  £50,  see  Rossi  v.  Grant,  5  C.  B.  N. 
tion  do  not  state  that  it  was  part  of  the  con-  S.  699.  [Must  be  specially  pleaded.  John- 
tract  that  it  should  be  determined  by  a  son  v.  Hilberry,  3  H.  &  C.  328.] 
month's  notice,  then  plead  the  general  issue, 
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Obs.  stating  either  that  he  is  not  proceeding  for  the  causes  of  action  professedly 
answered  in  the  plea,  or  else  that  he  is  proceeding,  iiut  only  for  tliose  causes 
of  action,  but  for  the  others  also.  To  this  new  assignment  the  defendant  pleads 
again  ;  if  in  denial,  —  then  the  issue  to  be  tried  will  be  whether  or  not  there 
were  in  reality  two  debts,  or  two  causes  of  action.  Hall  v.  Middleton,  4  Ad. 
&  E.  107.  If  in  confession  and  avoidance,  it  is  admitted  on  the  record  that 
there  were  two  such  causes  of  action,  and  the  plea  to  the  new  assignment 
must  be  answered,  by  traverse  or  otherwise,  as  if  it  were  pleaded  to  an  en- 
tirely new  declaration  ;  in  such  case,  therefore,  issue  cannot  be  taken  on  the 
fact,  whether  the  cause  of  action  in  the  new  assignment  (and  professedly  an- 
swered in  the  plea  thereto)  be  iilenlical  with  that  mentioned  in  the  declara- 
tion. Heydon  v.  Thompson,  1  Ad.  &  E.  210  ;  Oliver  v.  Dixon,  9  Ex.  159. 
So  if  a  plea  to  a  bill  count  (unnecessarily)  assert  that  the  defence  contained 
in  it  is  applicable  to  thai  bill  and  no  other,  the  plaintiff  should  not  take  issue 
upon  that  assertion  ;  but  should,  if  the  facts  warrant  it,  new  assign  another 
bill.     Wheeler  v.  Senior,  7  M.  &  W.  563. 

Where  the  declaration  is  general  in  its  statements,  and  the  plea  is  as  general  in 
its  answer  (as  would  be  the  case  where  to  counts  for  goods  sold,  &c.  an  ordi- 
nary plea  of  payment  is  pleaded,  see  James  v.  Lingham,  5  Bing.  N.  C.  553), 
there  it  is  not  necessary  to  new  assign,  though  the  defendant's  evidence  really 
answer  a  cause  of  action  included  in  the  declaration  ;  such  a  plea,  pleaded 
under  those  circumstances,  will  be  taken  to  mean,  that  whatever  claim  the 
plaintiff  can  establish,  the  defendant  undertakes  to  answer,  and  all  ambigu- 
ity is  in  reality  removed  by  the  particulars  of  demand.  Freeman  v.  Crafts, 
4M.  &  W.  4  ;  Burgess  v.  De  Lane,  27  L.  J.  Ex.  154.  'Thus,  where  to  a 
declaration  on  a  continuing  guaranty  for  £78,  the  defendant  pleaded  that 
the  principal  paid  £78,  it  was  held  that,  under  a  denial  of  that  payment, 
the  plaintiff  might  prove  an  unpaid  balance  beyond  the  £78.  Moses  v.  Levy, 
4  Q.  B.  218.  And  to  a  plea  in  abatement  new  assignment  is  not  necessary. 
Hill  V.  White,  6  Bing.  N.  C.  26  ;  8  Dowl.  13. 

But  where  the  plea  itself  narrows  the  generality  of  the  declaration,  and  the 
plaintiff  wishes  to  go  beyond  the  plea,  he  must  new  assign  ;  as  where  to  a 
count  ibr  work,  &c.  the  defendant  pleaded  that  it  was  done  under  a  specific 
agreement,  which  was  set  out  in  the  plea,  and  that  the  latter  work  was  paid 
'for,  it  was  held  that  by  denying  the  payment,  the  plaintiff  accepted  the  re- 
stricted issue  offered,  and  that  consequently  he  could  not,  without  new  assign- 
ing, recover  for  work  extra  that  agreement.  Rogers  v.  Custance,  1  Q.  B. 
83.  So  where  to  debt  for  wages  as  a  servant,  an  agreement  was  pleaded  that 
the  plaintiff  should  forfeit  wages  actually  due  if  he  got  drunk,  and  averring 
that  he  did  do  so,  the  court  said  that  if  the  plaintiff  were  suing  for  wages  due 
afler  such  drunkenness,  a  new  assignment  was  the  proper  course  for  him  to 
adopt.     Monkman  v.  Shepherdson,  11  Ad.  &  E.  417. 

The  plaintiff  by  the  form  of  his  own  rephcation  may  be  the  means  of  thus  re- 
stricting the  issue,  as  where  to  a  declaration  for  goods,  &c.  the  defendant 
pleaded  a  release,  and  the  plaintiff,  instead  of  denying  that  he  released  the 
causes  of  action  in  the  declaration,  replied  non  est  factum,  it  was  held  that  he 
ought  to  have  newly  assigned  causes  of  action  which  had  accrued  after  the 
release,  and  that  he  could  not  recover  for  such  under  the  issue  he  had  taken. 
Jubb  V.  EDis,  15  L.  J.  Q.  B.  94  ;  3  D.  &  L.  364. 

As  a  new  assignment  is  a  repetition  of,  or  explanation  of  the  declaration,  the 
cause  of  action  stated  in  it  must  already  have  been  included  in  and  be  con- 
sistent with  the  declaration.  Cheasley  v.  Barnes,  10  East,  73,  and  see  Price 
V.  Great  Western  Railway  Company,  31  L.  J.  Q.  B.  101.  And  so,  where 
there  are  several  successive  new  assignments,  each  must  be  contained  within 
the  declaration  and  within  one  another.     Pugh  v.  Griffith,  7  Ad.  &  E.  827. 

By  8.  87  of  the  C.  L.  P.  Act,  1852,  "  One  new  assignment  only  shall  be  pleaded 
to  any  number  of  pleas  to  the  same  cause  of  action,  and  such  new  assign- 
ment shall  be  consistent  with  and  confined  by  the  particulars  delivered  in  the 
action,  if  any,  and  shall  state  that  the  plaintiff  proceeds  for  causes  of  action 
different  from  all  those  which  the  pleas  profess  to  justify,  or  for  an  excess 
over  and  above  what  the  defences  set  up  in  such  pleas  justify,  or  both." 

By  s.  88,  "  No  plea  which  has  already  been  pleaded  to  the  declaration  shall  be 
pleaded  to  such  new  assignment,  except  a  plea  in  denial,  unless  by  leave  of 
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Oits.  the  court  or  a  judge,  and  such  leave  shall  only  be  granted  upon  satisfactory 
proof — that  the  repetition  of  such  plea  is  essential  to  trial  on  the  merits." 
Subject  to  this  provision,  the  pleas  to  a  new  assignment  are  similar  to  those  to 
a  declaration.  The  pleas  originally  pleaded  to  the  declaration  (except,  of 
course,  the  plea  which  gives  rise^to  the  new  assignment)  may  be  considered 
as  applicable  also  to  the  new  assignment.  See  1  Wnis.  Saund.  300  a.  A 
replication  and  new  assignment  may  be  pleaded  together  without  leave.  See 
post,  Torts,  "New  Assignment,"  "Trespass." 

1.  New  Assignment  to  a  Plea  to  Money  Counts.  (Ji) 

That  he  sues  not  \or  "  not  only,''  as  the  case  requires^  for  the  debts  [or 
"  causes  of  action  "]  in  the  said  plea  mentioned,  but  [or  "  but  also  "]  for  other 
debts  [or  "  causes  of  action  "]. 

2.  New  Assignment  of  Breaches  of  Another  Agreement, 

That  he  sues  not  for  breaches  of  the  agreement  [or  "contract,"  or  "prom- 
ise " j  in  the  said  plea  mentioned,  but  for  breaches  of  another  agreement  [or 
"  contract,"  or  "  promise  "].  (i) 

3'.  New  Assignment  of  other  Breaches. 

That  he  sues  not  [or  "  not  only,"  as  the  case  may  require^  for  the  breaches 
of  the  said  agreement  [or  "  contract,"  or  "  promise  "]  in  the  said  plea  admitted, 
but  [or  "  but  also  "]  for  other  breaches  of  the  same,  (k) 


NOLLE   PROSEQUI 

Obs.  —  As  to  a  noZ.  pros,  in  general,  see  2  Chit.  Arch.  11th  ed.  1499;  Chitty's 
Forms,  9th  ed.  840;  1  Saund.  207.  If  entered  before  trial,  its  effect  is  to 
withdraw  that  part  of  the  claim  from  the  consideration  of  the  jury  in  that 
cause;  but  it  does  not  prevent  a  second  action  being  brought  for  that  part  of 
the  claim.  Amor  v.  Cuthbert,  3  M.  &  G.  1 ;  S.  C.  2  Dovvl.  N.  S.  160.  If 
entered  after  judgment  it  operates  as  a  retraxit  and  bars  any  future  action  for 
the  same  cause. 

A  nol  pros,  may  be  entered  at  any  time  even  after  the  trial.  Fallows  v.  Bird, 
2  Cr.,  M.  &  R.  457.  And  where  no  issue  has  been  joined  as  to  a  particular 
count,  the  proper  course  is  to  enter  a  nnl.  pi-ns.  on  it  after  trial  of  the  other 
issues.  Luckie  v.  Gompertz,  1  Car.  &  M.  55  ;  AUsop  v.  Smith,  7  C.  &  P. 
708.  A  nol.  pros,  cannot  be  entered  after  verdict  or  judgment  against  the 
plaintiff. 

Where  the  defendant  has  demurred  to  the  whole  (Drummond  o.  Dorant,  4  T. 
R.  36)  or  to  part  (Butler  v.  Mapp,  10  Bing.  391),  of  a  declaration,  the  plain- 
tiff cannot  in  general  rectify  his  error  by  entering  a  nol.  pros,  to  the  part  ob- 
jected to.  In  Quarrington  v.  Arthur,  11  M.  &  W.  491 ;  S.  C.  2  Dowl.  N.  S. 
1036;  []  Chitty  PI.  228,  and  cases  in  note  (n);]  he  was  allowed  to  do  so  as 
to  issues  in  fact,  the  defendant  having  succeeded  on  other  issues  in  law,  and 
having  then  moved  for  judgment,  as  in  case  of  a  nonsuit.     By  3  &  4  W.  4,  c. 

(A)    See  forms  given   in  schedule  B  of         (i)  It  will  be  advisable  in  this  and  the 

the  C.  L.  P.  Act,  1852,  post,  Torts,  "New  last  case  to  distinguish  by  date  or  otherwise, 

Assignment,"  "  Trespass."  the   agreement   or   breaches,   new   assigned 

(i)  As  the  count  in  a  case  of  this   kind  from  those  pleaded  to.     See  forms  new  as- 

wouid  include  one  agreement  only,  the  plain-  signing  to   a  plea  of  bankruptcy  breaches 

tiff  could  not  new  assign  that  he  was  suing  of  covenant  after  the  bankruptcy,  Elder  v. 

not  only  on  the  agreement  pleaded  to  but  Beaumont,  8  El.  &  HI.  353  ;  27  L.  J.  Q.  B. 

also  on  another.     The  proper  course  in  such  25  ;  and  to  a  plea  of  eviction  breaches  before 

a  case  is  to  have  separate  counts  in  the  decia-  the  eviction,  Davies  v.  Underwood,  2  H.  &  N, 

ration  on  each  agreement;  and  see  1  Wms.  570;  27  L.  J.  Ex.  113. 
Saund.  299  a. 
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Obs.  42,  s.  32,  "when  several  persons  shall  be  made  defendants  in  any  personal 
action,  and  any  one  or  more  of  them  shall  have  a  nolle  prosequi  entered  as  to 
him  or  them,  every  such  person  shall  have  judgment  for  and  recover  his 
reasonable  costs;  "  and  by  s.  33,  "  where  any  nolle  prosequi  shall  have  been 
entered  upon  any  count,  or  as  to  any  part  of  any  declaration,  the  defend- 
ant shall  be  entitled  to,  and  have  judgment  for,  and  recover  his  reasonable 
costs  in  that  behalf. ' '  This  applies  where  the  noL  pros,  is  entered  as  to  part 
of  the  sum  claimed.  Williams  v.  Sharwood,  3  Bing.  N.  C.  331;  5  Dowl. 
371,  S.  C.  When  entered  in  consequence  of  a  demurrer,  the  costs  of  the 
demurrer  tnust  be  paid;  Goddard  «.  Smith,  2  Salk.  456;  but  such  costs  need 
not  be  paid  or 'deducted  until  the  final  taxation.  Bertram  v.  Gordon,  6  Taunt. 
441.  Where  the  plaintiff  in  effect  abandons  his  cause  of  action  Us  to  the 
other  issues  as  well  as  to  the  one  on  which  the  nol.  pros,  is  entered,  the  de- 
fendant will  be  entitled  to  the  costs  of  those  other  issues  also.  Godee  v. 
Goldsmith,  2  M.  &  W.  102;  5  Dowl.  288,  S.  C;  Coates  v.  Stephens,  2  Cr., 
M.  &  R.  118;  3  Dowl.  784,  S.  C;  Topham  v.  Kidmore,  5  Dowl.  676. 
In  actions  ex  contractu  the  plaintiff  cannot  enter  a  nol.  pros,  as  to  one  defend- 
ant without  releasing  the  others,  [1  Chitty  PI.  594,]  except  when  the  one 
defendant  pleads  some  plea  which  goes  to  his  personal  discharge,  such  as 
bankruptcy  discharge  under  the  insolvent  act,  or  the  like.  1  Wms.  Saund. 
207  c.  But  a  plea  of  infancy  is  not  within  this  rule.  Boyle  w.  Webster,  21 
L.  J.  Q.  B.  202.  [A  different  rule  prevails  in  some  states.  Ante,  407,  note 
(n);  1  Chitty  PI.  50,  note  (?/).] 

1.  Nolle  Prosequi  to  the  Whole  or  Part  of  a  Plea. 
Replication  to  the  other  pleas,  as  usual.^  And  the  plaiutifT  says  that  he  will 
not  further  prosecute  his  suit  in  respect  of  the  causes  of  action  in  the  [seconrf] 
plea  pleaded  to  [or,  if  the  whole  plea  he  not  admitted,  say  "  so  far  as  the  said 
plea  relates  to,"  stating  the  portion^  ;  therefore  as  to  those  causes  of  action  let 
the  defendant  be  acquitted,  and  go  thereof  without  day  [^c.J. 

2.  The  like,  as  to  One  of  Several  Defendants. 

And  as  to  the  plea  of  the  defendant,  A.  B.,  by  him  above  pleaded,  the  plain- 
tiff says  that  he  will  not  further  prosecute  his  suit  against  the  said  A.  B. ; 
therefore  let  the  said  A.  B.  be  acquitted  of  the  premises  in  the  declaration 
mentioned,  and  go  thereof  without  day  [i5"c.].  (1) 


NON-JOINDER. 
See  "  Abatement,"  ante,  268,  Obs.,  and  Forms  1,  3,  5,  6,  7,  8,  and  notes  thereto. 


PARTNERSHIP   OF   THE   PLAINTIFF   AND   DEFENDANT. 

Obs  —  See  ante,  215  et  seq.  The  defence  that  the  plaintiff  and  defendant  are 
partners,  and  that  the  claim  forms  part  of  their  unsettled  partnership  account 
is  available  under  never  indebted.  Worrall  v.  Grayson,  1  M.  &  W.  166; 
Gregory  v.  HartnoU,  1  M.  &  W.  183;  Pearson  v.  Skelton,  1  M.  &  W.  505: 
Bosanquet  K.  Wray,  6  Taunt.  597.  "If  the  plaintiff  was  one  of  the  pur- 
chasers of  goods  sold,  he  cannot  say  that  the  defendant  was  indebted  to 
him."  Payne  v.  Hales,  5  M.  &  W.  599.  See  the  cases  and  law  on  the  point 
that  one  partner  cannot  sue  another  at  law,  in  reference  to  the  unsettled 
partnership  accounts,  [1  Chitty  Contr.  (11th  Am.  ed.)  339  et  seq.;  ante,  215.] 
It  is  a  defence  when  one  firm  is  suing  another  that  either  of  the  parties  is  a 
member  of  both  firms.  [1  Chitty  Contr.  343,  and  note  (/),  344.]  Form  of 
(Z)  As  to  the  effect  of  this  and  costs,  see  Obs.  supra. 
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Ob8.  plea,  Mainwaring  i'.  Newman,  2  B.  &  P.  124;  2  Chit.  R.  539;  Harvey  v.  Kay, 
9  B.  &  C.  586,  Bedford  v.  Brutton,  1  Bing.  N.  C.  399.  One  partner  may 
sue  the  other  when  there  is  a  balance  struck  although  it  do  not  extend  to 
every  partnership  account,  provided  it  relate  to  every  part  of  a  particular 
transaction  between  the  partners  as  such  of  an  insulated  and  separate  nature, 
and  there  need  not  be  any  express  promise  to  pay  the  balance  struck.  Wray 
V.  Milestone,  5  M.  &  W.  24;  Green  v.  Beesley,  2  Bing.  N.  C.  112;  [ante,  215, 
216.]  As  to  the  rights  of  partners  in  the  county  courts,  •see  the  county 
court  acts. 

Plea  to  an  Action  against  a  Retired  Member  of  a  Firm,  that  when 
he  retired  another  Partner  came  in,  and  that  hy  the  Consent  of  all 
Parties  the  Debts  of  the  Old  Firm  were  transferred  to  the  New.  (m) 
Hart  V.  Alexander,  7  C.  &  P.  746 ;  S.  C.  2  M.  &  W.  484. 


PATENT. 


Obs.  —  See  Form  of  Declaration,  ante,  218.  The  plea  of  the  general  issue  will 
vary  according  to  the  forms  of  declaration.  In  actions  for  money  due  for  a 
license  to  use  a  patent,  the  defendant  cannot  dispute  the  validity  of  the 
patent.  Lawis  v.  Purser,  6  El.  &  Bl.  930;  Smith  v.  Scott,  28  L.  J.  C.  J'. 
325.  So,  also,  for  the  assignment  of  patents,  Smith  v.  Veale,  2  C.  B.  N.  S. 
67;  Hall  v.  Conder,  2  C.  B.  N.  S.  22.     See  Hills  !'.  Laming,  9  Ex.  256. 


PAYMENT. 


Obs. — By  Rule  of  T.  T.  1853,  s.  14,  "  Payment  shall  not  in  any  case  be  allowed 
to  be  given  in  evidence  in  reduction  of  damages  or  debt,  but  shall  be  pleaded 
in  bar." 

S.  13,  '•  In  any  case  in  which  the  plaintiff  (in  order  to  avoid  the  expense  of  the 
plea  of  payment)  shall  have  given  credit  in  the  particulars  of  his  demand  for 
any  sum  or  sums  of  money  therein  admitted  to  have  been  paid  to  the  plain- 
tiff, it  shall  not  be  necessary  for  the  defendant  to  plead  the  payment  of  such 
sum  or  sums  of  money. 

' '  But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating  the 
amount  of  his  demand,  states  that  he  seeks  to  recover  a  certain  balance,  with- 
out giving  credit  for  any  particular  sum  or  sums."  See,  as  to  how  the  par- 
ticulars are  affected  by  this  rule,  ante,  36. 

Unless  pleaded,  payment  cannot  be  given  in  evidence  even  for  the  purpose  of 
showing  that  no  interest  was  due  on  an  admitted  debt;  Adams  v.  Palk,  3  Q. 
B.  2;  nor  can  it  be  shown  in  mitigation  of  damages,  though  a  set-off  on  an 
account  stated  be  pleaded;  Cooper  v.  Morecroft,  3  M.  &  W.'  500;  and  the 
defendant  prove  entries  of  payments  in  the  handwriting  of  the  plaintiff;  Lin- 
ley  V.  Polden,  2  Dowl.  780 ;  indeed,  the  reason  for  making  the  rule,  was  lo 
prevent  a  defendant  who  had  a  case  of  false  payment,  pleading  only  the  general 
issue  and  losing  the  costs  of  that  issue,  but  reducing  the  plaintiff's  claim  to 
nominal  damages  by  the  surprise  thus  effected.  Per  Alderson  B.  Speck  i'. 
Phillips,  5  M.  &  W.  282;  and  see  Lord  v.  Ferrand,  1  D.  &  L.  630. 

Payment  must  be  pleaded  in  all  cases  where  payments,  as-  such,  are  not  cred- 
ited in  the  particulars.  Mercy  v.  Galot,  3  Ex.  851;  IS  L.  J.  Ex.  347;  Sme- 
thurst  V.  Taylor,  12  M.  &  W.  545.  See  ante,  35.  The  plea  will  be  taken  to 
apply  to  the  plaintiff's  demand,  whatever  it  may  be  proved  to  be,  and  there- 
fore it  is  not  in  general  necessary  for  the  plaintiff  to  new  assign.     Freeman 

(m)  As  to  pleading  to  a  bill  the  partner-  them,  su6Bcient  to  defeat  the  action.     Gor- 

ship  of  plaintiff  and  defendant,  see  Fox  o.  don  v.  Ellis,  7  M.  &  G.  607 ;  S.  C.  2  D.  &  L. 

Frith,  10  M.  &  W.  131 ;  and  see  a  form  of  308.     Subsequent  partnership  no  defence  to 

plea,  in  an  action  by  two  partners,  of  an  an  action  for  a  loan.     Garrard  v.  Harding,  5 

agieement  between  the  defendant  and  one  of  M.  &  G.  477. 
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Obs.  v.  Crafts,  4  M.  &  W.  4  ;  James  o.  Lingham,  5  Bing.  N.  C.  553.  See  ante, 
"  New  Assignment,"  and  Obs.  440.  The  defendant  therefore  cannot  by 
truly  pleading  payment  of  a  sum  which  the  plaintiff  does  not  claim  in  the 
present  action,  gain  any  advantage.  Dyte  v.  Hawker,  1  D.  &  L.  189;  Ken- 
ningham  v.  Alison,  2  Dowl.  N.  S.  658. 

Pleas  of  payment  to  bills,  ante,  336,  337. 

A  defendant  will  not  be  compelled  to  give  particulars  under  a  plea  of  payment. 
Phipps  V.  Southern,  8  Dowl.  208.  See,  also,  Ireland  v.  Thompson,  4  Bing. 
N.  C.  716. 

By  the  C.  L.  P.  Act,  1852,  s.  75,  "Pleas  of  payment  shall  be  construed  dis- 
tributively,  and  if  issue  is  taken  thereon,  and  so  much  thereof  as  shall  be 
sufficient  answer  to  part  of  the  causes  of  action  proved  shall  be  found  true  by 
the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  so  much  of  the 
causes  of  action  as  shall  be  answered,  and  for  the  plaintiff  for  so  much  of  the 
causes  of  action  as  shall  not  be  so  answered.  The  above  section  in  fact  ex- 
tends the  doctrine  of  Cousins  v.  Paddon,  2  Cr.,  M.  &  R.  547,  to  all  descrip- 
tions of  pleadings. 

The  common  plea  of  payment  will  suffice  when  the  payment  has  been  made 
either  by  check,  Pearceu.  Davis,  1  M.  &  R.  366,  per  Patteson  J.;  see 
Hough  V.  May,  4  Ad«  &  E.  954 ;  or  by  bills  of  exchange  which  have  since 
become  due  and  have  been  paid;  Smart  v.  Nokes,  6  M.  &  G.  911;  or  by  the 
delivery  of  goods  as  money ;  Cannan  o.  Wood,  2  M.  &  W.  467;  [Borah  i>. 
Curry,  12  111.  66;  Hooper,  v.  Stevens,  4  Ad.  &  E.  71;]  or  by  the  transfer  of 
money  in  account;  Eyles  v.  Ellis,  4  Bing.  112;  Stewart  v.  Aberdein,  4  M.  & 
'W.  218;  see  Bodenham  v.  Purchas,  2  B.  &  Aid.  39;  or  by  money  which  the 
defendant  has  paid  to  a  third  person,  and  i^hich  has  been  afterwards  allowed 
by  the  plaintiff  in  a  written  account  with  the  defendant;  Walker  v.  Andrews, 
3  M.  &  W.  312;  and  see  Lawes  v.  Eastmore,  8  C.  &  P.  205;  Bramston  v. 
Robins,  4  Bing.  14;  or  on  an  agreed  set-off;  Foster  v.  Dawber,  6  Ex.  839; 
20  L.  J.  Ex.  385;  or  by  proof  that  a  creditor  received  the  proceeds  of  a 
check  drawn  in  his  favor.  Mountford  v.  Harper,  16  M.-  &  W.  825 ;  16  L. 
J.  Ex.  184.  But  a  written  receipt  is  not  conclusive  even  though  the  parties 
agree  that  it  shall  be  so.  Foster  v.  Dawber,  ubi  sup.  ;  [1  Chitty  Contr.  (11th 
Am.  ed.)  8,  and  cases  in  note  (e^);  2  lb.  1118,  1119,  and  notes  («)  and  (^) 
and  oases  cited.]  The  plea  will  also  suffice  where  it  has  been  agreed  between 
tlie  parties  that  the  debt  of  one  shall  be  deducted  from  that  of  the  other.  Per 
Parke  B.  Pinnock  v.  Harrison,  3  M.  &  W.  537;  and  if  two  parties  state  an 
account,  and  it  is  allowed  and  settled  between  them,  that  amounts  to  pay- 
ment, and  not  to  set-off.  Per  Aldcrson  B.  Sinclair  o.  Baggeley,  4  M.  W.  314. 
And  if  money  is  sent  as  ordered  by  the  creditor,  or  in  the  usual  course  of 
business  it  will  be  a  good  payment.  Walter  v.  Haynes,  R.  &  M.  149 ;  War- 
wick V.  Noakes,  1  Peake,  67.  See  Kington  v.  Kington,  11  M.  &  W.  233-235; 
12  L.  J.  Ex.  248  ;  see,  also,  Gordon  v.  Strange,  1  Ex.  477,  and  CaineV.  Coul- 
son,  32  L.  J.  Ex.  97;  [Crane  k.  Pratt,  12  Gray,  348;  Gurney  u.  Howe,  9 
Gray,  408 ;  Williams  v.  Carpenter,  36  Ala.  9 ;  Wakefield  v.  Lithgow,  3  Mass. 
249.]  And  if  a  creditor  order  his  debtor  to  pay  third  party  he  must  do  so 
according  to  order,  otherwise  it  is  no  payment.  Smith  v.  Ferrand,  7  B.  & 
C.  19-24.  Where,  however,  it  is  doubtful  whether  the  facts  amount  to  pay- 
ment or  set-off,  it  will  be  better  to  plead  both  pleas.  See  Fidgett  i'.  Penny, 
1  Cr.,  M.  &  R.  108;  Palmer  v.  Costerton,  4  Q.  B.  525  ;  see  Lucas  v.  Wilkin- 
son, 1  H.  &  N.  420 ;  The  Lichfield  Union  ^.  Green,  1  l\.  &  N.  884. 

The  payment  may  be  made  by  any  one  as  agent  for  and  on  account  of  the 
debtor;  Simpson  v.  Eggington,  10  Ex.  845;  24  L.  J.  Ex.  312;  who  may 
ratify  at  the  trial  a  payment.  lb.  [And  when  payment  is  so  made,  the 
creditor  and  the  person  making  the  payment  may  rescind  the  transaction 
at  any  time  before  the  debtor  has  affirmed  the  payment.  See  Martin  B.  in 
Walter  «.  James,  L.  R.  6  Ex.  124,  128.]  The  payment  must  be  made  to 
the  creditor  or  his  agent  for  the  purpose.  And  if  a  general  agent  receive 
money  in  the  ordinary  course  of  business,  it  will  be  a  good  payment ;  Capel 
■0.  Thornton,  3  C.  &  P.  852;  but  not  otherwise.  Kaye  v.  Brett,  5  Ex.  269. 
[See  Patten  u.  FuUerton,  27  Maine,  58;  Catterall  v.  Hindle,  L.  R.  2  C.  P.  368. 
So  it  will  be  a  good  payment  for  goods  sold,  if  made  to  the  person  to  whom  it 
was  agreed  payment  should  be  made,  at  the  time  of  sale,  the  authority  of  that 
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Obs.  person  not  being  in  the  mean  time  revoked.  Marsh  v.  Laforest,  7  La.  Ann. 
7.]  So  payment  may  be  made  to  one  of  two  partners.  Porter  v.  Taylor,  6 
M.  &  S.  156;  King  v.  Smith  4  C.  &  P.  108;  Farrer  v.  Hutchinson,  9  Ad.  & 
E.  641;  [2  Chitty  Contr.  (11th  Am.  ed.)  1098,  1099.]  So  to  one  executor 
or  trustee.  •  Husband  v.  Davis,  10  C.  B.  645;  [Lord  Hardwicke,  in  Carr  o. 
Read,  3  Atk.  695;  Pemberton  v.  Chapman,  7  El.  &  Bl.  210;  S.  C.  El.,  Bl.  & 
El.  1056.]  So  payment  under  process  of  court  is  good.  Place  v.  Potts,  8 
Ex.  705;  10  Ex.  370.  The  authority  to  pay  must  have  come  from  all  the  de- 
fendants expressly  or  impliedly;  McFutyre  v.  Miller,  13  M.  &  W.  725,  but  if 
a  payment  be  made  by  one  of  two  defendants,  Walters  v.  Smith,  2  B.  St  Ad. 
889,  or  by  one  of  two  makers  of  a  note,  Beaumont  y.  Greathead,  2  C.  B.  494, 
the  authority  of  the  other  will  be  implied,  Thorne  v.  Smith,  20  L.  J.  C.  P. 
71,  [10  C.  B.  659,]  and  it  should  be  pleaded  as  a  payment  by  both. 

If  separate  actions  be  brought  against  two  for  a  joint  debt,  and  one  pay  it,  the 
court  will  stay  the  action  against  the  other  without  costs.  Bailey  o.  Haines; 
Bailey  v.  Bracebridge,  13  Q.  B.  815-832. 

Payment  will  sometimes  be  presumed  without  a  plea  of  the  statute  o(  limita- 
tions, see  [2  Chitty  Contr.  (11th  Am.  ed.)  1103,  1104.] 

In  regard  to  the  appropriation  of  payments,  the  party  paying  has  a  right  to 
apply  the  payment  as  he  sees  fit,  and  if  he  owes  several  debts  he  can  desig- 
nate to  which  the  payment  shall  be  applied.  But  if  he  do  not  at  the  time  of 
payment  specifically  appropriate  it,  the  person  to  whom  it  is  paid  may  apply 
it  as  he  pleases.  Waller  r.  Lacy,  1  M.  &  G.  54  ;  9  L.  J.  C.  P.  217;  see  Siui- 
son  v.  Ingham,  2  B.  &  C.  65  :  [2  Chitty  Contr.  (11th  Am.  ed.)  1111-1118, 
and  notes;  Hayues  «.  Nice,  100  Mass.  327,  329  and  cases  cited;  Ramsay  r. 
Warner,  97  Mass.  8,  13.  "  The  genei-al  rule  of  law,  in  case  of  payments  b\- 
a  debtor  to  one  who  is  his  creditor  upon  distinct  transactions,  or  for  distinct 
amounts,  when  neither  party  makes  an  appropriation  at  the  time,  is,  that  the 
payments  are  applied  by  law  to  the  liabilities  of  earliest  date."  Crompton 
V.  Pratt,  105  Mass.  255,  257  ;  Worthleyt7.  Emerson,  116  Mass.  374;  2  Chitty 
Contr.  (11th  Am.  ed.)  1110,  and  note  (n^),  1111,  and  note  (o),  and  ca«es 
cited.] 

Payment  of  a  smaller  sum  cannnot  be  pleaded  in  satisfaction  of  a  greater; 
Down  i:  Hatcher,  10  Ad.  &  E.  121  ;  [2  Chitty  Contr.  (11th  Am.  ed.)  1101, 
and  note  (y)  ;  ante,  288;  and  Seymour  v.  Minturn,  17  John.  169,  and  the  fol- 
lowing cases  there  cited;  Walen  v.  Kirby,  99  Mass.  1,3;  Twiehell  v.  Shaw, 
10  Cush.  48;]  unless  some  agreement,  founded  on  good  consideration,  be 
shown  for  giving  up  the  residue,  such  as  the  payment  of  part  befoi-e  the  day, 
or  by  a  stranger  out  of  his  own  moneys;  Lewis  v.  Jones,  4  B.  &  C.  50()  ; 
[Brooks  V.  White,  2  Met.  283  ;  Lee  v.  Oppenheimer,  32  Maine,  253;  Good- 
now  V.  Smith,  18  Pick.  414;  Reid  v.  Bartlett,  19  Pick.  273;  Rose  v.  Hall.  26 
Conn.  392;  Smith  v.  Brown,  3  Hawks,  580;  Kellogg  v.  Richards,  14  Wend. 
116  ;  Sanders  v.  Branch  Bank,  13  Ala.  353;  Boyd  v.  Hitchcock,  20  John.  76;] 
or  under  a  creditor's  composition;  ante,  364,  note  (o);  [Huston  J.  in  Milliken 
V.  Brown,  1  Rawle,  397,398;  Hinckley  u.  Arey,  27  Maine,  362;  Cutter  c. 
Reynolds,  8  B.  Mon.  596;  Shaw  C.J.  in  Langdon  v.  Langdon,  4  Gray,  189;] 
or  there  be  a  release  under  seal  of  the  residue.  But  the  damages  and  costs 
ultra  the  debt,  are  not  to  be  estimated  as  a  part  of  the  debt  given  up  in  this 
sense,  and  therefore  payment  of  the  amount  of  the  debt  may  be  well  taken  in 
satisfaction  of  both  debt  and  damages,  and  even  too  it  seems  of  costs  incun-ed. 
Corbett  V.  Swinburne,  8  Ad.  &  E.  673. 

"  If  a  claim  be  a  liquidated  and  ascertained  sum,  payment  of  part  cannot  be  satis- 
faction of  the  whole,  although  it  may  be  under  certain  circumstances  evidence 
of  a  gift  of  the  remainder.  But  the  gift  of  a  thing  of  uncertain  value  may  be 
a  satisfaction  of  any  sum  due  on  a  simple  contract."  Per  Parke  B.  Sibree  )'. 
Tripp,  15  M.  &  W.  33  ;  15  L.  J.  Ex.  318.  See  Cooper  i-.  Parker,  15  C.  B. 
822;  24  L.  J.  Ch.  68;  [M'Kean  C.  J.  in  Musgrove  v.  Gibbs,  1  Dallas,  217; 
Brooks  V.  White,  2  Met.  285,  286;  Perkins  v.  Loekwood,  100  Mass.  249; 
Bowker  v.  Harris,  30  Vt.  424;  Eaton  v.  Lincoln,  13  Mass.  424;  Watkinson 
V.  Ingleby,  5  John.  386;  Blinn  v.  Chester,  5  Day,  359;  Jones  i>.  Bullitt,  2 
Litt.  49.] 
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1.  Greneral  Plea  of  Payment  to  the  whole  of  a  Count,  or  to  the  whole 

Declaration,  (n) 

That  before  action  he  satisfied  and  discharged  the  plaintiff's  claim  by  pay- 
ment, (o) 

[la.  Answer  of  Payment. 

And  the  defendant  comes  and  answers  that  he  has  paid  the  plaintiff  the  sum 
of dollars,  which  was  the  full  amount  of  the  amount  stated  in  the  plain- 
tiff's bill  of  particulars.] 

2.  Plea  of  Payment  after  Action.  (^) 

That  after  action  he  satisfied  and  discharged  the  plaintiff's  claim  [and  all 
damages  and  costs  in  respect  thereof]  by  payment. 


(«)  C.  L.  P.  Act,  1852,  sch.  B,  40.  As  to 
what  is  payment,  see  ante,  Obs.  Where  no 
time  for  payment  Of  a  debt  is  provided  by  the 
parties,  it  impliedly  accrues  due  immediately 
the  consideration  for  it  has  attached,  with- 
out demand  ;  and  if  payment  is  made  before 
action  the  creditor  is  not  entitled  to  nominal 
damages ;  Beaumont  v.  Greathead,  2  C.  B. 
494;  15  L.J.  C.  P.  130;  unless  pleaded  it 
cannot  be  given  in  evidence,  vide  Obs.  R.  14, 
T.  T.  1853;  Speck  v.  Phillips,  5  M.  &  W. 
282.  As  to  part  payment,  ante,  20.  Where 
there  is  no  doubt  about  the  sum  which  the 
defendant  can  prove  he  has  paid,  it  is  advis- 
able to  plead  to  part  only,  because  if  the 
defendant  prove  payment  of  the  part  he 
pleads  as  having  paid,  he  will  get  the  costs 
of  that  issue,  though  he  lose  the  cause.  If 
he  prove  less  than  he  pleads  as  having  paid, 
he  will  be  allowed  for  as  much  as  ho  does 
prove  in  the  estimate  of  the  extent  to  which 
his  defence  reaches.  Cousins  v.  Paddon,  2 
Cr.,  M.  &  R.  547  ;  S.  C.  4  Dowl.  438 ;  Lord 
V.  Ferrand,  1  D.  &  L.  630  ;  and  if,  with  the 
help  of  his  other  pleas,  the  aggregate  of  his 
defence  is  enough  to  equal  the  plaintiffs 
claim,  the  defendant  will  get  the  costs  of  the 
plea  of  payment  with  the  others ;  but  if  the 
aggregate  of  his  defence  is  not  enough  to 
equal  the  plaintiff's  claim,  the  defendant 
will  not  in  such  case  get  any  costs  on  his 
plea  of  payment,  even  though  he  has  been 
put  to  expense  in  proving  that  portion  of  it 
which  he  does  prove,  and  which  nevertheless 
counts  for  him  in  reduction  of  the  damages. 
Tuck  V.  Tuck,  5  M.  &  "W".  109 ;  Moore  v. 
Butlin,  7  Ad.  &  E.  597 ;  Kilner  v.  Bayley,  5 
M.  &  W.  384.  Where  the  plea  is  to  part 
only  of  the  cause  of  action,  it  is  necessary 
to  allege  with  certainty  in  the  commence- 
ment the  sum  to  which  it  is  intended  to  be 
pleaded.  Dunn  v.  De  Nuovo,  3  M.  &  G.  107. 
Take  care  that  it  is  not  pleaded  to  more  than 
is  answered  in  the  body,  otherwise  the  de- 
fendant may  demur ;  Wright  v.  Acres,  6  Ad. 
&  E.  726  ;  and  the  plea  would  be  bad  after 
verdict ;  Down  v.  Hatcher,  10  Ad.  &  E.  121  ; 
but  the  plaintiff  could  not  sign  judgment; 
Wood  I.-.  Farr,  5  Bing.  N.  C.  247  ;  aliter,  if 


there  be  not  pleas  on  the  record  applied  in 
their  commencement  to  every  part  of  the 
plaintiff's  demand,  so  that  some  .part  is  left 
unanswered,  in  that  case  judgment  may  be 
signed  for  the  unanswered  part.  Chitty  l\ 
Dendy,  3  Ad.  &  E.  319  ;  Henry  v.  Earl,  8  M. 
&  W.  228 ;  Chit.  Arch.  Pr.  8th  ed.  p.  265. 
The  defendant  need  not  prove  payment  of 
the  whole  sum  stated  in  the  plea ;  if  he  prove 
payment  of  sufficient  to  cover  plaintiff's  real 
demand  that  will  suffice ;  Falcon  v.  Benn,  2 
Q.  B.  314 ;  and  if  he  prove  less  than  the 
sum  stated  in  the  plea,  he  will  be  allowed  so 
ranch  in  reduction  of  damages.  Lord  o. 
Ferrand,  1  D.  &  L.  630. 

(o)  If  there  be  two  joint  plaintiffs,  a  pay- 
ment to  one  would  in  general  be  a  payment 
to  both,  and  may  be  pleaded  as  such.  Beau- 
mont f.  Greathead,  2  C.  B.  494  ;  Porter  v. 
Taylor,  6  M.  &  S.  156;  Farrer  v.  Hutchin- 
son, 9  Ad.  &  E.  641.  If  the  payment  has 
been  made  to  a  person  whose  receipt  of  it 
makes  it  a  good  payment  against  the  plain- 
tiff, it  should  be  pleaded  as  though  made 
to  plaintiff  himself.  A  plea  of  payment  to 
plaintiff's  wife  was  held  bad  for  not  averring 
that  she  was  his  agent  to  receive  it.  Offley 
V.  Clay,  2  M.  &  G.  172  ;  [Thrasher  v.  Tuttle', 
22  Maine,  335.] 

(p)  If  the  debt  be  paid  and  accepted  after 
action,  the  plaintiff  cannot  further  maintain 
his  action  to  recover  nominal  damages. 
Beaumont  v.  Greathead,  2  C.  B.  494  ;  15  L. 
J.  C.  P.  130  ;  Thorne  v.  Boast,  12  Q.  B.  808  ; 
17  L.  J.  Q.  B.  340;  Hills  v.  Maynard,  10  Q. 
B.  273 ;  16  L.  J.  Q.  B.  306  ;  and  that  though 
nothing  be  said  when  such  payment  was 
made  of  a  satisfaction  for  costs  incurred; 
Horner  v.  Denham,  12  Q.  B.  813 ;  see 
Cooke  V.  Hopewell,  11  Ex.  555;  but  such 
payment  must  be  pleaded  or  plaintiff  will  be 
entitled  to  a  verdict  for  the  whole  debt  due 
when  action  brought.  Nosotti  v.  Page,  20 
L.  J.  C.  P.  81  ;  [Ash  v.  Pouppevillc,  L.  R.  3 
Q.  B.  86.]  See  Goodwin  v.  Cremer,  22  L.  J. 
Q.  B.  31.  Indorsee  may  go  against  acceptor 
to  recover  costs  though  pending  action 
amount  of  bill  be  paid  by  third  party.     lb. 
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3.  Plea  of  Payment  on  a  Judgment.  (c[) 

That  after  the  said  judgment  was  recovered,  and  before  action,  he  satisfied 
and  discharged  the  said  judgment  by  payment. 

[4.  Plea  of  Payment  hy  a  Set-off  of  Cross  Demands  in  an  Account 
stated  and' Payment  of  the  Balance. 

Sutton  V.  Page,  3  C.  B.  204 ;  Callander  v.  Howard,  10  C.  B.  290.     See 
Smith  V.  Page,  15  M.  &  W.  683 ;  Livingstone  v.  Whiting,  15  Q.  B.  722. 

5.  Plea  to  an  Action  for  Groods  sold,  of  Payment  of  Part  of  the  Price 
to  the  Plaintiff,  and  of  the  Residue  to  Trustees  by  Agreerig,ent  with 
the  Plaintiff  to  abide  the  Adjustment  of  a  Dispute  as  to  the  Goods 
being  equal  to  the  Contract. 

Page  V.  Meek,  3  B.  &  S.  259.] 


PAYMENT  INTO   COURT. 

Obs.  — By  the  C.  L.  P.  Act,  1852,  s.  70,  "  It  shall  be  lawful  for  the  defendant  in 
all  actions  (except  actions  for  assault  and  battery,  false  imprisonment,  libel, 
slander,  malicious  arrest  or  prosecution,  criminal  conversation,  or  debauching 
of  the  plaintiff's  daughter  or  servant),  and,  by  leave  of  the  court  or  a  judge, 
upon  such  terms  as  they  or  he  may  think  fit,  for  one  or  more  of  several  de- 
fendants to  pay  into  court  a  sum  of  money  by  way  of  compensation  or 
amends  (6)  :  provided  that  nothing  herein  contained  shall  be  taken  to  affect 
the  provisions  of  a  certain  act  of  parliament  passed  in  the  session  of  parlia- 
ment holden  in  the  sixth  and  seventh  years  of  the  reign  of  her  present 
majesty,  intituled  '  An  act  to  amend  the  law  respecting  defamatory  words 
andUbel.'" 

By  s.  72,  "  No  rule  or  judge's  order  to  pay  money  into  court  shall  be  necessary, 
except  in  the  case  of  one  or  more  of  several  defendants ;  but  the  money  shall 
be  paid  to  the  proper  officer  of  each  court,  who  shall  give  a  receipt  for  the 
amount  in  the  margin  of  the  plea;  and  the  said  sum  shall  be  paid  out  to  the 
plaintiff  or  to  his  attorney,  upon  a  written  authority  from  the  plaintiff,  on  de- 
mand." 

The  effect  of  these  sections  is,  that  no  rule  or  order  is  necessary,  except  where 
one  or  more  of  several  defendants  pay  into  court. 

Section  71  gives  the  form  of  plea  to  be  followed  as  near  as  may  be,  mutatis  mu- 
tandis. 

By  s.  73,  "  The  plaintiff,  after  the  delivery  of  a  plea  of  payment  of  money  into 
court,  shall  be  at  liberty  to  reply  to  the  same  by  accepting  the  sum  so  paid 
into  court  in  full  satisfaction  and  discharge  of  the  cause  of  action  in  respect 
of  which  it  has  been  paid  in,  and  he  shall  be  at  liberty  in  that  case  to  tax  his 
costs  of  suit,  and,  in  case  of  non-payment  thereof  within  forty-eight  hours,  to 
sign  judgment  for  his  costs  of  suit  so  taxed,  or  the  plaintiff  may  reply  that  the 
sum  paid  into  court  is  not  enough  to  satisfy  the  claim  of  the  plaintiff  in  re- 
spect of  the  matter  to  which  the  plea  is  pleaded  ;  and,  in  the  event  of  an 
issue  thereon  being  found  for  the  defendant,  the  defendant  shall  be  entitled 
to  judgment  and  his  costs  of  suit. " 

By  R.  H.  T.  1853,  11,  "  No  affidavit  shall  be  necessary  to  verify  the  plaintiff's 
signature  to  the  written  authority  to  his  attorney  to  take  money  out  of  court, 
unless  specially  required  by  the  master. " 

R.  12,  "  AVhen  money  is  paid  into  court  in  respect  of  any  particular  sum  or 
cause  of  action  in  the  declaration,  and  the  plaintiff"  accepts  the  same  in  satis- 
faction, the  plaintiff,  when  the  costs  of  the  cause  are  taxed  (o),  shall  be  entitled 

(7)  This  plea  is  given  by  4  Anne,  c  16,  a.  12.     See  ante,  "  Bonds,"  351. 
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Obs.  to  the  costs  of  the  cause  in  respect  of  that  part  of  his  claim  so  satisfied,  up 
to  the  time  the  money  is  so  paid  in  and  taken  out,  whatever  may  be  the  re- 
sult of  any  issue  or  issues  in  respect  of  other,  causes  of  action,  and  if  the  de- 
fendant succeeds  in  defeating  the  residue  of  the  claim,  he  will  be  entitled  to 
the  costs  of  the  cause  in  respect  of  such  defence,  commencing  at  instructions 
for  plea,  but  not  before." 

E..  13.  "Where  money  is  paid  into  court  in  several  actions,  which  are  consoli- 
dated, and  the  plaintiff,  without  taxing  costs,  proceeds  to  trial  on  one  and 
fails,  he  shall  be  entitled  to  costs  on  the  others  up  to  the  time  of  paying 
money  into  court." 

And  by  C.  L.  P.  Act,  1860,  s.  25,  "  In  any  action  brought  upon  a  bond  which 
has  a  condition  in  defeasance  to  make  void  the  same  upon  payment  of  a  lesser 
sum  at  a  day  or  place  certain,  with  a  penalty,  and  in  any  action  for  detaining 
the  goods  of  the  plaintiff,  it  shall  be  lawful  for  the  defendant,  by  leave  of  a 
court  or  a  judge,  and  upon  such  terms  as  they  or  he  shall  think  fit,  to  pay  into 
court  a  sum  of  money  to  answer  the  claim  of  the  plaintiff  in  respect  of  such 
bond  in  the  former  case,  and  in  the  latter  case  to  the  value  of  the  goods  al- 
leged to  be  detained,  and  such  payment  into  court  shall  be  made  and  pleaded 
in  like  manner,  and  according  to  the  provisions  of  the  common  law  proced- 
ure act,  1852  ;  and  the  like  proceedings  may  be  had  and  taken  there- 
upon, as  to  costs  and  otherwise."  See  Bishop  of  London  ?>.  McNeill,  9  Ex. 
490. 

Care  must  be  takc'n  to  pay  into  court  a  sum  sufficient  to  satisfy  the  full  claim  to 
damages  to  the  time  the  plea  is  pleadiil.  If  interest  be  claimable,  it  must  be 
calculated  to  the  time  of  payment,  and  not  merely  to  the  time  the  writ  was 
issued.  Kidd  v.  Walker,  2  B.  &  Ad.  705;  1  Dowl.  331,  S.  C.  [If  the  pay- 
ment is  of  too  small  an  amount  by  only  a  few  cents,  though  by  mistake,  the 
object  and  effect  of  it  are  defeated.  Boyden  v.  Moore,  5  Mass.  365;  Patnote 
11.  Sanders,  41  Vt.  66.]  If  money  be  paid  into  court,  but  the  defendant 
omit  to  plead  the  payment,  the  defendant  is  not  entitled  to  costs.  Adelaide 
!).  Booth,  1  Bing.  N.  C.  693 ;  and  if  less  be  paid  in  than  is  admitted  to  be 
due  by  the  plea,  such  payment  would  be  bad.  Tattersall  v.  Parkinson,  16 
M.  &  W.  752;  Grimsley  v.  Parker,  3  Ex.  610;  An  amendment  by  adding 
a  plea  of  payment  into  court,  or  by  increasing  the  sum  before  paid  in  on  a 
plea  of  payment  into  court,  would  in  general  be  allowed  on  terms.  If  money 
be  offered  by  the  defendant  and  refused  by  the  plaintiff,  on  a  summons  be- 
fore declaration  (Gumming  v.  Columbino,  6  Dowl.  373  ;  Parsons  v.  Pitcher, 
lb.  432),  the  defendant  will  not  be  entitled  to  the  subsequent  costs  unless  such 
money  be  afterwards  paid  into  court  on  a  plea.  Gover  v.  Elkins,  3  M.  &  W. 
216;  S.  0.  6  Dowl.  335;  4  Bing.  N.  C.  306,  S.  0.  But  if  plaintiff  refuse  to 
accept  the  money  on  summons,  and  afterwards  take  it  out  of  court,  it  is  con- 
sidered jDn'md /acie  as  vexatious  conduct  on  his  part,  and  therefore  disen- 
titling him  to  the  costs  after  the  offer,  unless  explained ;  see  Willis  v,  Darke, 
Tyr.  &  Gr.  503;  Jones  v.  Owen,  1  Dowl.  565;  2  Cr.  &  J.  479,  S.  C;  Hale 
V.  Baker,  2  Dowl.  125 ;  Kelly  v.  Flint,  5  Dowl.  293  ;  as  by  showing  on  affidavit 
that  he  could  not  sooner  ascertain  the  amount  of  damages;  Ackroyd  v.  Reed. 

5  M.  &  W.  542  ;  but  the  court  will  not  interfere  to  give  defendant  his  costs 
unless  he  have  made  a  previous  application  to  the  master.     Roe  v.  Cobham, 

6  Dowl.  628.  On  the  other  hand,  an  abandoned  summons  of  the  defendant 
offering  more  than  he  afterwards  pays  into  court,  may  be  used  as  evidence 
against  liim  at  the  trial.     Dommett  v.  Young,  1  Car.  &  M.  465. 

Where  money  is  paid  into  court,  and  the  plaintiff  accepts  it  in  satisfaction  of 
his  claim,  he  "recovers"  the  amount  within  the  meaning  of  13  &  14  Vict. 
\ .  61,  s.  11,  which  deprives  a  plaintiff  of  costs  where  he  "  shall  recover  a  sum 
not  exceeding  £20."  Parr  v.  Lillicrap,  32  L.  J.  Ex.  150;  [1  H.  &  C.  615;] 
overruling  Chambers  v.  Wiles,  24  L.  J.  Q.  B.  267. 

Where  there  are  several  counts  for  several  causes  of  action,  or  several  breaches 
are  assigned  in  an  action  on  a  covenant,  the  defendant  may  plead  payment 
into  court  of  one  entire  sum,  in  satisfaction  of  all  the  counts  or  breaches. 
Marshall  v.  Whiteside,  1  M.  &  W.  188;  Mitchell  v.  Towneley,  7  Ad.  &  E.  164. 

Effect  of,  as  an  admission. —  1.  When  pleaded  lo  an  indebitatus  count.']  It  ad- 
mits that  defendant  was  indebted  on  the  causes  of  action  as  described  in  those 
counts  to  the  extent  of  the  money  paid  in  on  them:  Kiiigham  v.  Robins,  5  M. 
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Obs.  &,  W.  94  ;  [Jones  v.  Hoar,  5  Pick.  285 ;]  but  no  further,  though  the  plaintiff 
prove  a  single  contract  exceeding  in  value  the  amount  paid  into  court  ;  Stea- 
venson  v.  Corporation  of  Berwick,  1  Q.  B.  154  ;  GofE  r>.  Harris,  5  M.  &  G. 
573  ;  it  admits,  also,  the  validity  of  every  species  of  claim  mentioned  in  the 
particulars  accompanying  the  counts  on  which  it  is  paid  in,  and  that  some 
damages  are  due  on  each  ;  Edgar  v.  Watson,  1  Or.  &  M.  494;  [but  see  Hub- 
bard V.  Knous,  7  Cush.  556;  Bacon  w.  Charlton,  7  Cush.  582,  583;]  and  it  ad- 
mits the  plaintiff's  character  in  which  he  sues;  Lipscombe  v.  Holmes,  2  Camp. 
441  ;  and  his  sole  right  to  the  money  sued  for  ;  Walker  i:  Rawson,  1  Mood. 
&  Rob.  250  ;  S.  C.  5  C.  &  P.  486  ;  and  that  the  defendants  are  properly  sued 
jointly  ;  Ravenscroft  v.  Wise,  1  Cr.,  M.  &  R.  203  ;  if  the  plea  be  pleaded  by 
all  the  defendants  ;  Stapleton  v.  Noel,  6  M.  &  W.  9  ;  S.  C.  8  Dowl.  196  ; 
aliter,  if  pleaded  by  only  one  defendant;  Elliot  v.  Morgan,  7  C.  &  P.  334;  it 
also  admits  that  the  action  is  not  brought  too  soon  ;  Harrison  v.  Douglas,  3 
Ad.  &  E.  396  ;  but  all  these  admissions  only  operate  to  the  extent  of  the 
amount  paid  into  court.  Archer  v.  English,  1  M.  8e  G.  873  ;  [Hubbard  v. 
Knous,  7  Cush.  556.] 
2.  When  pleaded  to  a  special  count-l  —  It  admits  the  contract  as  laid  ;  McCance 
V.  London  &  North  Western  Railway  Co.  31  L.  J.  Ex.  65  ;  [3  H.  &  C. 
343  ;]  Israel  v.  Benjamin,  3  Camp.  46  ;  [Huntington  v.  American  Bank, 
6  Pick.  340  ;  Hubbard  v.  Knous,  7  Cush.  557,  558  ;]  and  that  nominal  dam- 
ages are  due  on  it  ;  Archer  v.  English,  1  M.  &  G.  873  ;  and  this  the  defend- 
ant cannot  give  evidence  to  controvert  ;  Lloyd  v.  Walkey,  9  C.  &  P.  771  ; 
still  less  will  he  be  allowed  to  give  evidence  of  facts  under  this  plea  even  in 
mitigation  of  damages,  which,  if  pleaded  before,  would  have  been  a  bar  to 
the  action  ;  Speck  r.  Phillips,  5  M.  &  W.  279  ;  S.  C.  7  Dowl.  470  ;  and  it 
admits  all  the  material,  but  not  the  immatei'ial,  averments  in  the  declaration, 
as  sums  of  money  laid  under  a  videlicet.  Cooper  v.  Blick,  2  Q.  B.  915.  In 
use  and  occupation  it  admits  plaintiff's  title  and  his  sole  title.  Dolby  v.  lies, 
11  Ad.  &  E.  335  ;  and  see  Attwood  o.  Taylor,  1  M.  &  G.  280.  If  paid  in  on 
a  promissory  note  payable  by  instalments,  it  only  admits  the  amount  of  instal- 
ments as  due  which  the  money  paid  in  will  cover,  and  does  not  preclude  the 
statute  of  liniitations  being  pleaded  to  the  others.  Reid  v.  Dickons,  5  B.  & 
Ad.  499  ;  Jourdain  v.  Johnson,  2  Cr.,  M.  &  R.  566. 

Where  some  money  is  due  on  the  indebitatus  counts,  and  the  declaration  con- 
tains also  special  counts,  as  to  which  the  defendant  wishes  to  make  no  admis- 
sions, he  may  secure  that  object  by  expressly  restricting  the  plea  of  payment 
into  court  to  the  former  counts.  Charles  v.  Branker,  12  M.  &  W.  743  ;  S.  C. 
1  D.  &  L.  989;  Bonne  v.  Thompson,  4  Q.  B.  543.  Where  the  plaintiff  has 
two  counts  in  his  declaration,  .upon  either  of  which  he  can  recover  his  de- 
mand, as  a  count  for  goods  sold,  and  upon  an  account  stated  as  to  the  price, 
it  suffices  to  pay  money  into  court  upon  one  only  of  such  counts.  Early  v. 
Bowman,  1  B.  &  Ad.  89  ;  Stafford  v.  Clarke,  2  Bing.  377  ;  1  C.  &  P.  703, 
S.  C. ;  Evereth  v.  Bell,  7  Taunt.  450. 

By  payment  into  court  the  defendant  loses  any  right  he  might  have  had  to  move 
in  arrest  of  judgment.     Wright  v.  Goddard,  8  Ad.  &  E.  144. 

When  the  declaration  comprises  several  causes  of  action,  and  money  is  paid 
into  court  generally,  the  court  will  not  in  general  order  particulars  stating  to 
what  items  of  the  plaintiff's  claim  the  money  is  paid  into  court.  The  Thames 
Iron  Works  &  Ship  Building  Co.  v.  The  Royal  Mail  Steam  Packet  Co. 
30  L.  J.  C.  P.  265;  [10  C.  B.  N.  S.  375  ;]  Baxendale  v.  Great  Western  Rail- 
way Co.  30  L.  J.  Ex.  63;  [6  H.  &  N.  94.] 

As  to  payment  into  court  in  actions  on  tort,  see  post,  "  Torts."  For  the  prac- 
tice and  mode  of  proceeding,  see  Chit.  Circt.  Pr. 

1.  Plea  of  Payment  into  Court,  (r) 
The  defendant,  by his  attorney  [or  ''in  person,"  ^c],  [if  phaded  to 

(r)  This  form  is  given  by  the  C.  L.  P.  As  also  the  damages  to  the  extent  of  the 

Act,  1852,  s.  71,  and  no  order  is  necessary  money  paid  in;  Robinson  v.  Harman,  1  Ex. 

except  in  the  ease  of  one  or  more  of  several  850  ;  Story  v.  Knnis,  6  Ex.  123  ;  and  it  has 

defendants,  s.  72.    It  admits  the  cause  of  the  same  effect  in  actions  of  tort.     Schreger 

action  as  if  judgment  had  gone  by  default,  u.  Garden,  11    C.  B.  851  ;  Perren  o.  Hon- 

irnr.     Tr.  29 
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part,  say  "as  to  £ ,  parcel  of  the  money  claimed"]  brings  into  court  the 

sum  of  £ ,  and  says  that  the  said  sum  is  enough  to  satisfy  the  claim  of  the 


plaiptifF  in  respect  of  the  matter  herein  pleaded  to. 

2.  Replication  talcing  the  Money  out  of  Court  in  Satisfaction,  (s) 

That  he  accepts  the  money  paid  into  court  in  full  satisfaction  and  discharge 
of  the  causes  of  action,  in  respect  of  which  it  has  been  paid  in. 

3.  Replication  claiming  a  further  Sum.  (f) 

That  the  sum  paid  into  court  is  not  enough  to  satisfy  the  claim  of  the  plain- 
tiff in  respect  of  the  matter  to  which  the  plea  is  pleaded. 


mouthshire  Ry.  Co.  11  C.  B.  855  ;  [Bacon  v. 
Charlton,  7  Cush.  581  ;  Hosmer  v.  Warner, 

7  Gray,  186.]  If  pleaded  to  the  whole  or 
part  of  an  indebitatus  count,  the  sum  paid 
in  should  equal  that  to  which  it  is  pleaded ; 
Griraley  v.  Parker,  3  Ex.  610 ;  and  all  inter- 
est due  at  the  time  of  paying  it  in.  Kidd  v. 
Walker,  2  B.  &  Ad.  705.  If  pleaded  to  a 
count  on  a  bill  or  note,  and  part  only  of  the 
sum  mentioned  in  the  bill  be  paid  in,  the 
plea  must  give  some  answer  to  the  residue. 
Armfield  v.  Burgin,  6  M.  &  W.  281  ;  Tattcr- 
sall  V.  Parkinson,  16  M.  &  W.  752.  See 
forta  4,  post.  If  the  pleas  of  payment  into 
court  be  pleaded  to  part  only  of  the  claim, 
the  remainder  being  met  by  other  defences, 
such  as  payment,  &e.  since  by  originally 
claiming  too  much,  the  plaintiff  has  ren- 
dered the  pleading  such  other  pleas  neces- 
sary on  the  part  of  the  defendant,  he  cannot 
by  taking  the  money  out  of  court,  in  dis- 
charge of  the  whole  cause  of  action,  avoid 
paying  the  costs  of  those  other  pleas  to  the 
defendant;  Topham  o.  Kidmove,  5  Dow!. 
676 ;  Emmett  v.  Standen,  3  M.  &  W.  497 ; 
Goodee  v.  Goldsmith,  2  M.  &  W.  202 ;  S.  C. 
3  Dowl.  288  ;  Rum  below  v.  Whalley,  16  Q. 
B.  397  ;  and  see  Harrison  v.  Watt,  16  M.  & 
W.  qi6;  M'Lean  v.  Phillips;  7  C.  B.  817; 
but  if  money  be  paid  into  court  on  the  whole 
declaration,  the  rule,  it  seems,  would  be  other- 
wise. Coates  V.  Stevens,  2  Cr.,  M.  &  R. 
118;  S.  C.  3  Dowl.  784.  Pleas  in  denial  will 
not  be  allowed  to  any  part  of  ihe  cause  of 
action  covered  by  the  plea  of  payment  into 
court.   Thompson  v.  Jackson,  1  M.  &  G.  242 ; 

8  Dowl.  591.  See  PL  R.  T.  T.  1853,  22.  As 
to  the  cffisct  of  so  pleading,  Fischer  v.  Aide, 
3  M.  &  W.  486  ;  iind  see  Twemlow  v.  Askey, 
3  M.  &  W.  495.  It  is  not  necessary  to  specify 
how  much  of  the  siim  paid  into  court  is 
meant  to  be  applied  to  each  particular  connt. 
Joui'dain  v.  Jolinson,  2  Cr.,  M.  &  R.  564  ; 
Marshiill  V.  Whiteside,  1  M.  &  W.  192". 
Exception  in  the  case  of  a  bill,  post.  Take 
care  to  pay  enough  in  to  cover  interest,  &c. 
or  any  other  damages  that  may  have  ac- 
crued in  respect  of  ithe  causes  of  action 
confessed  by  this  plea,  up  to  the  time  when 
the  money  is  paid  in.    Kidd  v.  Walker,  2  B. 


&  Ad.  705  ;  supra,  Obs. ;  [Boyden  v.  Moore, 

5  Mass.  365.] 

(s)  C.  L.  P.  Act,  1852,  s.  53.  Where  the 
money  is  paid  into  court  on  part  of  an  in- 
debitatus count,  this  replication  is  generally 
proper,  and  the  plaintiff  may  then  proceed 
for  his  further  claim  on  the  other  issues ;  he 
may  take  the  money  out  of  court  at  once, 
but  cannot  tax  the  costs  of  the  issue  until 
the  cause  is  ended.  Cauty  v,  Gyll,  5  Scott 
N.  R.  819  ;  S.  C.  4  M.  &  G.  907.  Where, 
however,  the  defendant  has  not  paid  into  court 
sufficient  to  cover  interest,  &c.  (see  supra, 
352,  Obs.),  or  where  more  is  claimed  on  Ihe 
contract  on  which  the  money  is  paid  in,  the 
next  form  is  proper.  The  prudent  course  is 
to  take  the  money  oat  of  court  in  full  satis- 
faction, and  stay  proceedings,  in  eases  where 
there  is  a  reasonable  doubt  of  establishing  a 
claim  beyond  the  amount  paid  in.  Where 
the  defendant  pleads  payment  of  money 
into  court  to  part,  and  other  pleas  to  the 
residue  of  the  plaintiff's  demand  which  are 
true,  and  the  necessity  for  which  has  arisen 
in  consequence  of  the  plaintiff 's  claiming  in 
the  declaration  more  than  was  due  to  him, 
the  plaintitF  cannot  pass  over  those  other 
)ileas  unnoticed  ;  .ind  if  he  do,  the  court  will 
give  leave  to  the  defendant  to  sign  judgment 
of  nol.  pros,  unless  the  plaintiff  amends  his 
replicntion  on  payment  of  costs,  or  consents 
to  taxation  of  costs  as  upon  a  nol.  pros,  in 
respect  of  the  unanswered  pleas.  Topham 
V.  Kidmore,  5  Dowl.  676.  If  the  plaintiff 
enter  a  nol.  pros,  to  those  pleas,  the  defendant 
will  be  entitled  to  the  costs  in  respect  of  the 
issues  on  them.     Goodee  v.  Goldsmith,  2  M. 

6  W.  202  ;  5  Dowl.  288,  S.  C.  ;  and  Em- 
melt  V.  Standen,  3,  M.  &  W.  497.  It  is  no 
discontinuance  if  the  plaintiff  do  not  reply 
to  the  plea  of  payment  of  money  into  court 
before  going  to  trial  on  the  other  issues,  as 
lie  may  enter  a  nol.  pros,  on  the  former  even 
after  verdict.  Fallows  v.  Bird,  2  Cr.,  M.  & 
R.  457  ;  ante,  "  Nol.  Pros."  When  money  is 
taken  out  under  a  mistake,  see  Emery  v. 
Webster,  9  Ex.  242 ;   10  Ex.  901. 

(/)  See  preceding  note,  and  C.  L.  P.  Act, 
1852,  s.  73. 
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PERFORMANCE.     See  ante,  "Bonds,"  853,  Form  10,  note  (k). 


PHYSICIAN,  (u) 


PROMISSORY  NOTES. 

Obs. —  See  the  Declarations,  ante,  220.  Non  assumpsit  cannot  be  pleaded  to  a  count 
on  a  note.  Ante,  "  Bills,"  Obs.  330.  Pleas  to  notes  may  easily  be  framed 
from  those  on  bills  ;  ante,  332-348 ;  bearing  in  mind  that  the  maker  of  a  note 
stands  in  the  position  of  the  acceptor  of  a  bill ;  and  the  payee  of  a  note  when 
he  indorses  it  in  that  of  the  drawee  of  a  bill  ;  but  though  the  indorsee  of  a  bill 
is  in  the  nature  of  a  new  drawer,  the  indorser  of  a  note  is  not  in  the  situation 
of  a  new  maker.  [Gwinnell  v.  Herbert,  5  Ad.  &  E.  436.  Plea  to  an  action 
for  money  lent,  that  a  promissory  note  was  given  to  third  persons  as  trustees 
for  the  plaintiffs,  and  that  they  were  still  the  holders,  and  replication,  that 
plaintiffs  alone  were  interested  in  it,  and  that  it  was  due  and  unpaid.  The 
National  Savings  Bank  v.  Tranah,  L.  R.  2  C.  P.  556.] 

1.  Drawer  or  Indorser  against  Maker;  Denial  of  making. 
That  he  did  not  make  the  said  promissory  note,  as  alleged. 

2.  Indorsee  against  Maker  ;  Denial  of  Indorsement. 
As  ante,  333,  Form  2,  substituting  the  words  "promissory  note"  for  "bill." 

3.  Plea  on  Equitable  Grounds,  that  the  Defendant  made  the  Note  as 
Surety  for  a  Joint  Maker,  and  that  the  Plaintiff  gave  Time  to  such 
Joint  Maker,  (x) 

That  he  made  the  said  note  jointly  with  A.  B.  for  his  accommodation  and 
as  his  surety  only,  to  secure  a  debt  due  from  him  solely  to  the  plaintiff,  and 
save  as  aforesaid,  there  never  was  any  value  or  consideration  for  making  the 
said  note  by  the  defendant ;  and  the  note  was  delivered  to  the  plaintiff,  and 
was  accepted  by  him  with  notice  of  the  premises ;  and  that  afterwards,  and 
whilst  the  plaintiff  was  holder  of  the  said  note,  and  without  the  knowledge  or 
consent  of  the  defendant,  and  for  a  good  and  valid  consideration  in  that  behalf, 
the  plaintiff  gave  time  to  A.  B.  for  the  payment  of  the  said  note  after  the  same ' 
became  due. 


PUBLIC   COMPANY. 

Obs. —  See  Declarations,  ante,  225-230  ;  Lindley  on  Partnership. 

The  plea  of  "  never  indebted,"  in  an  action  for  calls,  puts  the  plaintiffs  on  proof 
of  all  that  the  statutes  require  them  to  prove,  in  order  to  maintain  the  action, 
and  under  it  the  defendant  may  show  that  there  was  no  notice,  or  no  due 
notice;  of  the  calls,  or  that  the  directors  did  not  appoint  a  time  or  place  for 
receiving  the  payments.  Edinburgh,  Leith  &  Newhaven  Ry.  Co.  !■.  Hebble- 
white,  6  M.  &  W.  707.     Accordingly,  pleas  denying  those  facts  will  not  be 

(«)  Ante,  220.    A  physician  who  is  regis-  ough  v.   M'Clelland,  30  L.  J.   Q.  B.  15  j 

tered  has  a  legal  right  to  recover.    Gibson  v.  Mutual  Loan  Association  «.  Sudlow,  5  C.  B. 

Budd,  32  li.  3.  Ex.  182.  N.  S.  449 ;  28  L.  J.  C.  P.  108  ;  Lawrence  v. 

(x)  See  other  forms,  Pooley  v.  HaiTadine,  Walmsley,  31  L.  J.  C.  P.'  143.     See  the  law, 

7  El.  c&  Bl.  431 ;  26L.  J.  Q.  B.  156;  Green-  Chit,  on  Bills,  10th  ed.  288;  and  see  onto,  376. 
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Obs.  allowed  ;  neither  will  the  defendant  be  allowed  to  plead  pleas  which  would 
tend  to  litigate  matters  for  the  determination  of  which  other  provisions  are 
made ;  thus  the  application  of  the  calls  depending  upon  the  directors,  who 
may  be  called  to  account  at  a  general  meeting,  a  plea  by  an  individual  sub- 
scriber will  not  be  allowed  to  raise  the  question  whether  or  not  the  calls  were 
made  for  other  purposes  than  those  warranted  in  the  act.  London  &  Brigh- 
ton Ey.  Co.  V.  Wilson ;  Same  v.  Fairclough,  6  Bing.  N.  C.  135,  270  ;  and  see 
South  Eastern  Ey.  Co.  v.  Hebblewhite,  12  Ad.  &  E.  497.  So  a  plea  that  the 
calls  were  made  after  deviations  in  the  line  will  not  be  allowed.  lb.  Nor 
pleas  that  the  calls  were  not  made  upon  all  the  subscribers  or  proprietors;  lb.; 
and  Thames  Dock  Haven  Co.  u.  Eose,  4  M.  &  G.  552  ;  or  by  competent  per- 
sons, and  for  the  sole  purpose  of  the  undertaking  ;  or  that  there  were  not 
present,  when  the  calls  were  made,  the  required  number  of  directors  who  had 
paid  their  calls  ;  or  that  there  were  fewer  shares  allotted  than  the  act  of  par- 
liament required,  the  act  being  only  directory  as  to  the  number.  Thames  Ha- 
ven Dock  Co.  V.  Eose,  4  M.  &  G.  552,  S.  C.  A  plea  that  the  shares  had  been 
forfeited  since  the  call  was  made,  would  also  be  repugnant  to  the  spirit  of  the 
statutes.  London  &  Brighton  Ey.  Co.  r.  Fairclough,  6  Bing.  N.  C.  270.  And 
even  a  plea  that  the  shares  had  been  forfeited  before  the  making  the  calls  in 
question,  would,  it  seems,  be  bad,  as  amounting  to  an  argumentative  traverse 
of  the  defendant's  being  a  shareholder ;  lb.  ;  such  forfeiture  is  not  complete 
until  confirmed  at  a  general  meeting'of  the  company,  held  according  to  the 
act  of  parliament  ;  see  8  &  9  Vict.  c.  16,  s.  31  ;  Birmingham,  Bristol  &  Thames 
Junction  Ey.  Co.  v.  Locke,  l^Q.  B.  256,  271,  282;  therefore,  until  confirmed, 
it  is  no  defence  to  an  action  for  calls.  It  is  no  defence  that  between  the  day 
when  the  call  was  made  and  that  upon  which  it  was  payable,  the  defendant 
transferred  his.  shares,  although  such  transfer  was  duly  entered  and  indorsed 
according  to  the  provisions  of  the  act  of  parliament  ;  as  in  all  cases  the  per- 
son holding  the  share  at  the  time  when  the  call  is  made  is  liable.  Aylesbury 
Ey.  Co.  u.  Mount,  7  M.  &  G.  898.  And  under  the  general  issue  it  may  be 
shown  that  the  defendant  is  not  a  shareholder.  Shropshire  Union  Ey.  Co.  v. 
Anderson,  3  Ex.  401;  18  L.  J.  Ex.  232.  As  to  who  are  shareholders,  see  ante 
226,  note  (r).  In  an  action  against  a  shareholder  for  calls,  in  the  general  form 
given  by  s.  26  of  8  &  9  Vict.  c.  16,  twenty  years  is  the  period  of  limitation 
within  which  the  action  may  be  brought.  Cork  &  Bandon  Ey.  Co.  v.  Goode,  13 
C.  B.  826  ;  22  L.  J.  C.  P.  198.  But  see  Welland  Ey.  Co.  v.  Blake,  30  L.  J. 
Ex.  161,  as  to  calls  under  foreign  or  colonial  statutes.  [As  to  personal  liability 
of  promoters  of  non-existing  company,  Kelner  v.  Baxter,  L.  R.  2  C.  P.  174. 
Plea  that  claim  is  not  hona  fide  will  not  be  allowed.  Hooper  v.  Bristol  &c.  Co. 
35  L.  J.  C.  P.  299.  Plea  that  land  had  not  been  injuriously  affected.  Beck- 
ett V.  The  Midland  Ey.  Co.  L.  E.  1  C.  P.  241  ;  L.  E.  3  C.  P.  82.  Misrepre- 
sentation in  prospectus  of  public  company.  Kennedy  i;.  The  Panama  &c. 
Co.  L.  E.  2  Q.  B.  580.]  ■  ♦ 

1.  General  Issue  to  an  Action  for  Calls. 
Never  indebted,  ante,  284. 

2.  Denial  that  the  Defendant  is  the  Solder  of  the  Shares. 

That  he  was  not  at  the  time  of  the  making  of  the  said  call  the  holder  {y)  of 
the  said  shares  in  the  said  company,  or  of  any  of  them,  as  alleged. 

3.  Denial  that  the  Company  is  registered. 

Agricultural  Cattle  Insurance  Co.  v.  Fitzgerald,  16  Q.  B.  432;  20  L.J. 
Q.  B.  244.  {z) 

(y)  Or  "  proprietor,"  according  to  tfie  term  Advance  Co.  v.  Smith,  3  H.  &  N.  543  ;  27  L. 

used  in  the  declaration.     See  The  Belfast  &  J.  Ex.  479.     Traverse  that  the  comiiany  is 

County  Down  Ry.   Co.  v.   Strange,  1   Ex.  incorporated.     Liverpool  Borough  Bank  v. 

738.    As  to  the  evidence,  see  The  Chelten-  Mellor,   3  H.  &  N.  551 ;  28  L.  J.  Ex.  78. 

ham   &   Great  Western   Union  Ry.  Co.  v.  Plea.s  relating  to  the  appointment  of  liqui- ' 

Daniel,  2  Q.  B.  281.  dators.    Anglo-Californian  Gold  Mining  Co. 

\z)  See  other  like  forms,  London  Monetary  v.  Lewis,  30  L.  J.  Ex.  50 ;  [6  H.  &  N.  174.] 
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4.  Plea  that  the  Calls  made  were  in  Excess  of  the  Company^ s  Powers. 
The  Welland  Ry.  Co.  v.  Berrie,  6  H.  &  N.  416;  30  L.  J.  Ex.  163. 

5.  Plea  that  the  Contract  was  not  under  Seal. 
London  Dock  Co.  v.  Sinnott,  8  El.  &  Bl.  347.  (a) 

[5a.  Plea  that  Defendant  was  induced  to  become  Holder  of  Shares 
through  the  Fraud  of  the  Plaintiffs,  never  had  any  Benefit,  ^c.  and 
repudiated  and  disclaimed  the  Shares,  and  gave  Notice  thereof. 
Bwlch  y  Plwm,  &c.  Co.  v.  Baynes,  L.  R.  2  Ex.  324.] 

6.  Plea  that  Plaintiff  was  a  Director  and  interested  in  the  Contract. 
Stears  v.  South  Essex  Gas  Co.  9  C.  B.  N.  S.  180 ;  30  L.  J.  C.  P.  49.  (4) 


PUIS   DARREIN;  CONTINUANCE. 

Obs.  —  See  ante,  318,  form  2,  note  (6).  ■ 

By  C.  L.  P.  Act,  1852,  s.  68,  "Any  defence  arising  after  the  commencement  of 
any  action  shall  be  pleaded  according  to  the  fact,  without  any  formal  com- 
mencement or  conclusion  ;  and  any  plea  which  does  not  state  whether  the 
defence  therein  set  up  arose  before  or  after  action,  shall  be  deemed  to  be  a 
plea  of  matter  arising  before  action." 

By  s.  69,  "  In  cases  in  which  a  plea  puis  darrien  continuance  has  heretofore 
been  pleadable  in  banc  or  at  nisi  prius,  the  same  defence  may  be  pleaded, 
with  an  allegation  that  the  matter  arose  after  the  last  pleading ;  and  such  plea 
may,  when  necessary,  be  pleaded  at  nisi  prius,  between  the  tenth  of  Au- 
gust and  twenty-fourth  of  October  ;  but  no  such  plea  shall  be  allowed  unless 
accompanied  by  an  affidavit  that  the  matter  thereof  arose  within  eight  days 
next  before  the  pleading  of  such  plea,  or  unless  the  court  or  a  judge  shall 
otherwise  order." 

And  by  R.  T.  T.  1853,  22  &  23,  "  A  plea  containing  a  defence  arising  after 
the  commencement  of  the  action  may  be  pleaded  together  with  pleas  of  de- 
fences arising  before  the  commencement  of  the  action,  provided  that  the 
plaintiff  may  confess  such  plea,  and  thereupon  shall  be  entitled  to  the  costs 
of  the  cause  up  to  the  time  of  the  pleading  such  first  mentioned  plea.  When  a 
plea  is  pleaded  with  an  allegation  that  the  matter  of  defence  arose  after  the 
last  pleading,  the  plaintiff  shall  be  at  liberty  to  confess  such  plea,  and  shall 
be  entitled  to  the  costs  of  the  cause  up  to  the  time  of  pleading  such  plea  ; 
provided  that  this  and  the  preceding  rule  shall  not  apply  to  the  case  of  such 
plea  pleaded  by  one  or  more  only  out  of  several  defendants. ' ' 

Any  defence  which  arises  after  plea  and  before  verdict,  and  within  eight  days 
after  such  defence  arises  (unless  further  time  be  allowed  by  the  court  or  a 
judge),  may  be  pleaded  as  arising  puis  darrien  continuance.    Todd  v.  Emly, 

(a)  Other  like  pleas,  and  that  the  contracts  Mayor  &c.  of  Brecon,  3  H.  &  N.  572  ;  27  L. 
were  ultra  vires,  South  Wales  Ry.  Co.  v.  J.  Ex.  495.  Where  all  the  capital  has  not 
Redmond,  10  C.  B.  N.  S.  675 ;  Royal  Brit-  been  subscribed,  see  London  &  Continental 
ish  Bank  v.  Turquand,  6  El.  &  Bl.  327 ;  24  Assurance  Co.  v.  Redgrave,  4  C.  B.  N.  S. 
L.  J.  Q.  B.  327  ;  25  L.  J.  Q.  B.  317  ;  Bal-  524.  [Company  cannot  plead  that  the  con- 
four  V.  Ernest,  28  L.  J.  C.  P.  170 ;  [5  C.  B.  tract  was  not  under  seal.  Nicholson  v.  The 
N.  S.  601 ;]  Ernest  v.  Nicholls,  6  H.  L.  Cas.  Guardian  of  Bradfield  Union,  L.  R.  1  Q.  B. 
408  ;  South  Yorkshire  Ry.  Co.  v.  Great  620.  When  a  contract  not  under  seal  bind- 
Nonhern  Rv.  Co.  9  Ex.  55  ;  Bell  v.  Darenth  ing.  The  South  of  Ireland  Collier  Co.  v. 
Ry.  Co.  1  H.  &  N.  305 ;  Bateman  v.  Mayor  Waddle,  L.  R.  3  C.  P.  463.] 
&c.  of  Ashton,  3  H.  &  N.  323;  27  L.  J.  Ex.  (6)  7  &  8  Vict.  c.  110,  s.  29.  See,  also, 
458;  Hamhro  v.  Hull  Fire  Insurance  Co.  28  Job  v.  Lamb,  11  Ex.  539. 
L.  J.  Ex.  62 ;  [3  H.  &  N.  789 ;]  Payne  v. 
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Obs.  9  M.  &  W.  606.  And  unless  it  be  pleaded,  advantage  cannot  be  taken  of  it. 
Rundle  v.  Little,  6  Q.  B.  174  ;  Cooke  v.  Hopewell,  11  Ex.  555  ;  Goodwin  v. 
Cremer,  18  Q.  B.  757.  When  pleaded  it  is  a  waiver  of  the  pleas  before 
pleaded ;  Dunn  v.  Hill,  11  M.  &  W.  470 ;  Wagner  v.  Imbrie,  6  Ex.  38  ;  [1 
Chitty  PI.  690;]  so  when  pleaded  after  demurrer  and  joinder,  it  operates  as 
a  retraxit  of  the  demurrer.  Solomon  v.  Graham,  24  L.  J.  Q.  B.  332.  When 
pleaded  the  plaintiff  may  confess  the  plea,  and  is  entitled  to  his  costs.  R.  23, 
T.  T.  1853  (supra) ;  Barnett  v.  London  &  North  Western  Ry.  Co.  5  H.  &  N. 
604  ;  29  L.  J.  Ex.  334.  The  judge  is  bound  to  accept  it  at  nisi  prius  when 
tendered  to  him  ;  Page  v.  Shenstone,  4  D.  &  L.  396  ;  or  before  the  cause  be 
reached,  if  the  eight  days  would  otherwise  expire.  Townsend  v.  Smith,  1 
C.  &  K.  160.  Formerly  the  plea  would  not  be  allowed  with  other  pleas  in 
bar.  Suckling  v.  Wilson,  4  D.  &  L.  167  ;  Gabardi  v.  Harmer,  6  I).  &  L. 
481. 

JPlea  Puis  Darrien  Continuance. 
That  after  the  last  pleading  in  this  action  [here  state  the  defence"^,  (c) 


RECOGNIZANCE  OF  BAIL. 

1.  Plea  Nul  Tiel  Record,  (d) 

That  there  is  not  any  record  of  the  supposed  recognizance  in  the  said  court 
here  [or  "  the  said  court  of "]. 

2.  Plea  that  there  was  no  Oapias  ad  Satisfaciendum  against  the 

Principal,  (e) 
That  no  writ  of  capias  ad  satisfaciendum  was  sued  out  of  the  said  court 
here  against  the  said  E.  F.  upon  the  said  judgment,  after  the  recovery  of  the 
same  and  before  this  suit. 

3.  Replication  that  there  was  a  Ga.  Sa.  against  the  Principal.  (/) 

That  after  the  recovery  of  the  said  judgment,  and  before  this  suit,  on  the 
day  of ,  A.  D.  18 — ,  the  plaintiiF  sued  out  of  the  said  court  a  writ 


of  capias  ad  satisfaciendum  upon  the  said  judgment  against  the  said  E.  F., 
directed  to  the  sheriff  of ;  by  which  said  writ  our  lady  the  queen  com- 
manded the  said  sheriff  [set  out  writ  in  past  tense^,  which  said  writ  afterwards, 
and  before  the  said  return  thereof,  was  delivered  by  the  plaintiff  to  the  sheriff 
aforesaid  to  be  executed  in  due  form  of  law,  and  afterwards,  according  to  the 
course  and  practice  of  the  said  court,  the  said  sheriff  returned  to  the  said  court 
on  the  said  writ  that  the  said  E.  F.  was  not  found  in  his  bailiwick,  as  by  the 
said  writ  of  capias  ad  satisfaciendum,  and  the  return  thereof  duly  affiled  and 
remaining  of  record  in  the  said  court  more  fully  appears ;  and  the  plaintiff 

(c)  Annex  affidavit  of  truth,  as  ante,  270,  Cherry  v.  Powell,  1  D.  &  E.  50  ;  Sandon  v. 
adding,  "that  the  matter  of  the  said  plea  Proctor,  7  B.  &  C.  800  ;  Hinton  v.  Acra- 
arose  within  eight  days  next  before  this  day,     man,  2  C.  B.  367. 

being  the  day  on  whieh  the,  said  plea  is  (c)    See    Chit.    Arch.    Pr. ;    Diidlow    v. 

pleaded."                                    '  Watchorn,  16  East,  39 ;  Cherry  v.  Powell,  1 

(d)  See  ante,  418.  A  recognizance  is  not  D.  &  R.  50  ;  Sandpn  v.  Proctor,  7  B.  &  C. 
a  record  until  enrolled.  Glynne  v.  Thorpe,  800 ;  Beck  w.  Young,  3  Dowl.  284,  286,  291 ; 
1  B.  &  Aid.  153.     Plea  of  the  death  of  the  ante,  310,  note  (c). 

principal  before  the  bail  were  fixed.     Wil-        (/)  See  Sandon  v.  Proctor,  7  B.  &  C. 
son  V.  Hodges,  2  East,  312.    The  defendant     800. 
cannot  plead  a  mere  irregularity  in  practice. 
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prays  that  the  said  record  may  be  seen  and  inspected  by  the  court  here ;  but 
because  the  court  here  are  not  yet  advised  what  judgment  to  give  on  the 

premises,  a  day  is  therefore  given  to  the  said  parties  aforesaid  here,  "until , 

to  hear  judgment  thereon,  (g) 


RELEASE. 

Obs.  —  Release  must  be  specially  pleaded.     T.  T.  1853,  r.  8.     A  release  may  be 
made  by  express  agreement,  or  may  take  effect  by  operation  of  law.     [See 
2  Chitty  Contr.  (11th  Am.  ed^  1145  et  segJ]     A  parol  contract  may  before 
breach  be  released  by  parol.     Goss  v.  Lord  Nugent,  5  B.  &  Ad.  58-66  ;  Com. 
Dig.  Assumpsit,  G.     See  Foster  v.  Dawber,  6  Ex.  839  ;  as  to  release  after 
breach,  Dobson  v.  Espie,  26  L.  J.  Ex.  240.     But  a  contract  under  seal  can 
be  released  only  by  an  instrument  under  seal.    Brooks  v.  Stuart,  9  Ad.  &  E. 
854  ;  Littler  v.  Holland,  3  T.  R.  590.     A  release  otherwise  than  by  instru- 
ment under  seal  must  be  founded  upon  a  sufficient  consideration.    Lodge  v. 
Dicas,  5  B.  &  Aid.  611. 
No  particular  form  of  words  is  necessary  to  constitute  a  release  if  a  manifest 
intention  is  indicated  by  the  debtor  to  release  the  creditor.     Bac.  Abr.    Re- 
lease, A. ;  Com.  Dig.   Release,  A.  1 .    A  release  on  part  payment  under  a  com- 
position agreement  with  defendant's  creditors  generally  is  good,  though  the 
agreement  be  not  under  seal.     See  ante,  364;  Barker  v.  Richardson,  1  Y.  & 
J.  362.     A  release  to  one  of  two  joint  and  several  debtors  is  a  release  to  all  ; 
Cocks  V.  Nash,  9  Bing.  431  ;  Nicholson  v.  Revill,  4  Ad.  &  E.  675;  Brooks 
V.  Stuart,  9  Ad.  &  E.  854  ;  Wilkinson  v.  Lindo,  7  M.  &  W.  87  ;  [Lunt  «.  Ste- 
vens, 24  Maine,  584  ;  Colyer  Partn.  §  606,  and  notes  and  cases  cited;  Walker 
V.  McCulloch,  4  Greenl.  421  ;  Shaw  v.  Pratt,  22  Pick.  308  ;  Pond  v.  Wil- 
Uams,  1  Gray,  630,  636  ;  Wiggin  v.  Tudor,  23  Pick.  444  ;  Harrison  u.  Close, 
2  John.  449;  Rowley  v.  Stoddard,  7  John.   209  ;  Putnam  u. -Lewis,  8  John. 
304  ;  Johnson  v.  Weed,  9  John.  310  ;  Frink  v.  Green,  5  Barb.  450  ;  Mason 
V.  Jewett,  2  Dana,  107:]  unless  it  appear  by  the  deed  that  it  was  not  intended 
so  to  operate;  North  v.  Wakefield,  13  Q.  B.  536  ;  but  the  court  will  set  such 
a  release  aside  if  the  giver  was  only  a  trustee,  and  hail  no  real  interest  to  re- 
lease.    Rawstorne  v.   Gandell,  15  M.   &  W.   305.     [A  release  of  one  joint 
debtor,  which  discharges  all,  must  be  a  technical  release  under  seal.     Shaw 
V.  Pratt,  22  Pick.  308  ;  Harrison  v.  Close,   2  John.  449  ;  1   Chitty  Contr. 
(11th  Am.  ed.)  346,  note  (s).     But  a  mere  discharge  by  operation  of  law,  of 
one  of  several  debtors,  without  the  consent  of  the  creditor,  will  not  take 
away  his  remedy  against  the  others.      Ward  v.  Johnson,  13   Mass.    152  ; 
Robertson  v.  Smith,  18  John.  459  ;  Hosack  v.  Rogers,  8  Paige,  229  ;  Town- 
send  V.  Riddle,  2  N.  H.  449.]    A  pauper  may  release  to  the  prejudice  of  his 
attorney.     Jones  v.  Bonner,  2  Ex.  230. 
As  to  the  distinction  between  a  release  to,  and  a  covenant  not  to  sue  one  of 
several  debtors,  see  Price  v.  Barker,  7  El.  &  Bl.  760-777  ;  Dean  v.  Newall, 
8  T.  R.  168  ;  Twopenny  v.  Young,  3  B.  &  C.  212  ;  Willis  v.  De  Castro,  4  G. 
B.  N.  S.  216.     The  court  will  only  set  such  a  release  aside  when  there  is  fraud 
between  the  releasor  and  defendant  ;  fraud  upon  releasor  should  ,  be  replied ; 
Wild  V.  Williams,  6  M.  &  W.  490  ;  and  see  Crook  v.  Stephen,  5.Ripg,  N.  C. 
688  ;  Phillips  v.  Claggett,  11  M.  &  W.  84  ;  and  they  will  not  interfere  where 
a  party  releasing  has  any  interest  at  all  to  release,  though  the  effect  of  his 
release  may  be  to  bar  innocent  co-plaintiffs.     Rawstorne  .v.  Gandell,  ubi  sup. 
Release  defeating  attorney's  lien  on  a  judgment.    Barker  v.  St.  Quintin,  12 
M.  &  W.  441  ;  Perry  v.  Allen,  Ex.  M.  T.  1845.     A  releJiSe  from  any  plaintiff 
on  the  record  is  a  bar,  even  though  the  action  is  brought  for  the  benefit  of 
others,  who  have  no  mode  of  enforcing  their  claim  except  by  suing  in  plain- 
tiff's name.     Per  Parke  B.  Wilkinson  v.  Lindo,  7  M.  &  W.  87 ;  and  see,  also, 
Gibson  V.  Winter,  5  B.  &  Ad.  96.     See  Chit.  Contr.  in  voc. 
A  covenant  not  to  sue  may  amount  to  a  release ;  2  Wms.  Saund.  4799  ;  Ford 
I,.  Beech,  11  Q.  B.  852  ;  [2  Chitty  Contr.  (Uth  Am.ed.)  1146,  note  (e^)  and 
cases  cited  ;]  but  it  cannot  be  pleaded  in  bar  if  it  is  only  not  to  sue  for  a  lim- 

(g)  See  ante,  418,  note  (d). 
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Obs.  ited  time  ;  Thimbleby  v.  Barron,  3  M.  &  W.  210  ;  2  Wms.  Saund.  150  a ; 
[2  Chitty  Contr.  (llth  Am.  ed.)  1147,  and  note  (g)  and  cases  cited;]  unless 
there  is  a  condition  that  it  may  be  so  pleaded  in  case,  an  action  be  brought 
within  the  time.  Gibbons  v.  Vouillon,  8  C.  B.  483  ;  Belshaw  v.  Bush,  11  C. 
B.  191 ;  Keyes  v.  Elkins,  [5  B.  &  S.  240;]  34  L.  J.  Q.  B.  25  ;  Walker  v.  Nev- 
ill,  [3  H.  &  C.  403;]  34  L.  J.  Ex.  73  ;  [2  Chitty  Contr.  (11th  Am.  ed.)  1147, 
and  note  (/)  and  cases  cited  ;  Winans  v.  Huston,  6  Wend.  471  ;  Pearl  v. 
Wells,  6  Wend.  291  ;  White  u.  Dingley,  4  Mass.  433.] 

1.  Plea  of  Release.  Qi) 
That  after  the  alleged  claim  accrued,  and  before  this  suit,  the  plaintiff,  by 
deed,  released  the  defendant  therefrom. 

[la.  Plea  of  Release  to  the  further  Maintenance  of  the  Action. 
Tetley  v.  Wanless,  L.  R.  2  Ex.  275.] 

2.  Replication  to  Plea  of  Release,  (i) 
That  the  alleged  release  is  not  the  plaintiff's  deed. 

3.  Replication  that  the  Release  was  ohtained  hy  Fraud.  (Jc) 
That  the  said  release  was  procured  by  the  fraud  of  the  defendant. 

4.  Plea  that  the  Manager  of  a  Banking  Company  released  the  Debt, 

which  the  Company  (the  Plaintiffs')  afterwards  ratified. 

Bell  V.  Tuckett,  3  M.  &  G.  783. 

5.  Plea  of  the  Release  of  a  Co-contractor.  (J) 

[Thompson  v.  Lack,  3  C.  B.  540  ;  North  v.  Wakefield,  13  Q.  B.  536  ;  Price 

.  (h.)  C.  L.  P.  Act,  1852,  sch.  B,  42.  The  hall,  and  Twopenny  v.  Young,  supra,  Obs.; 
plea  should  be  pleaded  to  part  only  of  the  {ante,  455.]  Release  by  giving  time  on  a 
demand  if  the  whole  claim  be  not  admitted,  guaranty.  Howell  v.  Jones,  1  Cr.,  M.  &  R. 
and  of  course  the  plea  must  then  be  confined  97;  and  see  Combe  v.  Wolf,  8  Bing.  156. 
to  the  part  confessed.  If  this  plea  be  By  releasing  the  principal.  Barr  v.  Cooper, 
pleaded  to  a  count  on  a  bill,  add,  "and  8  M.  &  W.  751;  ante,  "Guaranty."  Re- 
after  the  acceptance"  {or  "indorsement,"  lease  by  appointing  a  joint  debtor  executor. 
as  the  case  may  6c]  of  the  said  bill.  See  Ash-  Chetham  v.  Ward,  1  B.  &  P.  630,  and  see 
ton  V.  Freeston,  2  M.  &  G.  1.  A  release  by  there  form  of  plea  to  a  bond  ;  [2  .Chitty 
deed  must  be  expressly  pleaded  as  a  release,  Contr.  (llth  Am.  ed.)  1156,  note  (m);  1 
or  so  much  of  the  deed  as  operates  as  a  Chitty  PI.  60,  and  cases  in  note  (c).]  Release 
release  must  be  set  out.  Wilson  v.  Braddyll,  of  a  note  by  giving  time  to  one  for  whose 
9  Ex.  718.  accommodation     defendant    had    made    it. 

(i)  C.  L.  P.  Act,  1852,  sch.  B.  50.     This  Smith  u.  Winter,  4  M.  &  W.  454.     Release 

replication  in  general  merely  puts  the  execu-  by  withdrawing  an  execution  which  plaintiff 

tion  of  the  deed  in  issue.     If  the  release  be  had  against  the  principal  debtor.     Mayhew 

by  one  of  several  plaintiffs,  the  proper  repli-  w.  Crickett,  2    Swanst.  185,     Pai-ol   consent 

cation  would  be  to  deny  that  he  released  in  on  the  part  of  the  defendant,  that  the  release 

manner   and   form    alleged  ;   per  Parke  B.  of  the  other  joint  debtor  should  not  operate 

Wilkinson  v.  Lindo,  7  M.  &  W.  86 ;  North  to  release  him,  cannot  be  pleaded  to  a  release 

V.  Wakefield,  13  Q.  B.  536;  a  covenant  not  under  seal;  Cocks  v.  Nash,  9  Bing.  431 ;  but 

to  sue  would  be  no  defence   in   such  case,  such  a  consent  under  seal  may;  Cowper  v. 

Walrasley  v.   Cooper,   11    Ad.   &    E.   216.  Smith,  4  M.  &  W.  519.    Release  of  one  joint 

When  to  new  assign  to  a  release,  Jubb  v.  debtor  by  proceeding  to  judgment  against  the 

Ellis,  15  L.  J.  Q.  B.  94.  other.     Kmg  v.  Hoare,    13   M.  &  W.  494; 

(k)  C.  h.  P.  Act,  1852,  sch.  B,  51.  [Maule  J.  in  Bell  v.  Bankes,  3  M.  &  G.  267  ; 

(/)   A  release  to'  one  of  several  joint  and  Bayley  J.  in  Lechmere  v.  Fletcher,  1  Cr.  & 

several  debtors  is  a  discharge  of  all ;  Co.  Litt.  M.  634 ;  Story  J.  in  United  States  v.  Cush- 

232  ;  Cocks  i:  Nash,  9  Bing.  431  ;  Nicholson  man,  2  Sumner,  437-441  ;  Trafton  v.  United 

V.  Revill,  4  Ad.  &  E.  675  ;  Brooks  v.  Stuart,  States,  3  Story,  646 ;  Pierce  t'.  Kearney,  5 

9  Ad.  &  E.  854;  {ante,  455;]  but  a  covenant  Hill,  86;  Ward  y.  Johnson,  13  Mass.  151, 152; 

not  to  sue  is  not  so  in  general.    Dean  v.  New-  Robertson  v.  Smith,  18  John.  459  ;  Moale  v. 
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V.  Barker,  4  El.  &  Bl.  760  ;]  Willis  v.  De  Castro,  4  C.  B.  N.  S.  216 ;  27  L.  J. 
C.  P.  243  ;  [reserving  remedies,  ante,  399,  note  (s').j 

6.  Replication  to  a  Plea  of  Release,  setting  out  the  Releasing  Deed  in 
HcBc  Verba,  by  which  it  appeared  that  the  Release  was  to  be  void  in 
Certain  Circumstances,  and  averring  those  Circumstances. 
Hyde  v.  Watts,  12  M.  &  W.  254.  (m) 


REPLEVIN  BOND,  (n) 

1.   Greneral  Issue,  (o) 
Non  est  factum. 

2.  Plea  to  a  Declaration  on  a  Replevin  Bond,  that  it  was  taken  by  a 

Person  not  duly  deputed  by  the  Sheriff  for  the  Purpose,  (p) 

That  the  said  supposed  bond  was  taken  from  the  defendants  in  the  name 

of  the  sheriff  of  the  county  of ,  by  one  M.  G.,  under  pretence  that  the 

said  M.  G.  was  then  the  deputy  of  the  said  sheriff  of  the  said  county,  but  that 
at  the  time  of  the  taking  thereof  the  said  sheriff  had  not  deputed  or  appointed 
the  said  M.  G.  as  his  deputy,  nor  had  the  said  M.  G.  any  authority  in  the 
sheriff's  name  to  make  replevies  and  deliverance  of  distresses. 

3.  Plea  that  the  Suit  abated  by  the  Death  of  the  Plaintiff  in  Replevin. 

Morris  v.  Matthews,  2  Q.  B.  295. 


EESCINDED   CONTRACT. 

Obs.  —  At  common  law,  an  agreement  (whether  reduced  to  writing  or  not  is  imma- 
terial) not  under  seal  may  before  breach  be  wholly  waived  or  rescinded  by 
the  mutual  consent  of  the  parties,  even  by  parol,  and  without  any  accord  or 
satisfaction.  Goss  u.  Lord  Nugent,  5  B.  &  Ad.  58 ;  Rippinghall  v.  Lloyd,  5 
B.  &  Ad.  742;  Taylor  v.  Hilary,  1  Cr.,  M.  &  R.  741;  Franklin  a.  Miller,  4 
Ad.  &  E.  599-606 ;  Eitt  v.  Cassanet,  4  M.  &  G.  898.  See  Lewis  v.  Clifton, 
14  C.  B.  245;  23  L.  J.  C.  P.  68;  [1  Chitty  Contr.  (11th  Am.  ed.)  154,  155, 
and  cases  cited  in  note  (d);  2  lb.  1147.]  But  not  after  breach.  Edwards  v. 
Chapman,  1  M.  &  W.  231  ;  and  see  Cooper  v.  PhilUps,  1  Cr.,  M.  &  R.  649. 

Hollins,  11  Gill  &  J.  11  ;  Ward  v.  Motfer,  2  (n)  See  form,  &c.  Faulkner  v.  Johnson,  11 

Rob.  (Va.)  559,  560;  2  Chitty  Contr.  (11th  M.  &  W.  581. 

Am.   ed.)    1173,  and  note   (e) ;   Holman   v.  (o)   The  bail  may  also  plead  nuZ  iiW  recortf, 

Langtree,  40  Ind.  349,  389.]                         '  if  the  declaration  show  a  judgment  in  the 

(m)  Neville   v.   Boyle,    11    M.  &   W.  26.  replevin  suit.     If  the  bond  be  conditioned  to 

Replication,  that   the  release  was  altered,  proseenle  without  delay,  and  no  judgment 

Fazakerly  v.  Knight,  6  El.  &  Bl.  795  ;  26  L.  against  the   principal  is  shown,  they  may 

J.  Q.  B.  30.     See  form  of  replications  on  plead  a  prosecution  of  the  replevin  suit  with- 

equitable  grounds,  De  Pothonier  v.  De  Mat-  out  delay.   See  form,  &e.  Harrison  v.  Wardle, 

tos,  27  L.  J.  Q.  B.  260 ;  [El.,  Bl.  &  El  461  ;]  5  B.  &  Ad.  148.     As  to  plea  of  appearance  at 

Lyall  V.  Edwards,  30  L.  J.  Ex.  193 ;  [6  H.  &  the  county  court,  see   Rider  v.  Edwards,  3 

N  337  ;]  The  Thames  Iron  "Works  &  Ship  M.  &  G.  202. 

Building  Co.  v.   The   Royal    Mail    Steam  (p)  See  1  Ph.  &  M.  c.  12,  s.  3 ;  Griffiths  v. 

Packet  Co.  31  L.  J.  C.  P.  169 ;  [13  C.  B.  N.  Stevens,  1  Chit.  R.  196. 
S.  358 ;]  ante,  "  Equitable  Pleas." 
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Obs.  Then  the  agreement  to  rescind  must  be  executed  in  accord  and  satisfaction, 
lb.;  and  Sard  v.  Rhodes,  1  M.  &  W.  153;  Bayley  v.  Honan,  3  Bing.  N.  C. 
915  ;  Wray  v.  Milestone,  5  M.  &  W.  21 ;  [per  cur.  Foster  v.  Dawber,  6  Ex. 
839,  851 ;  Adams  v.  Nichols,  19  Pick.  275 ;  2  Chitty  Contr.  (11th  Am.  ed.) 
1148,  and  note  (5).]  A  mere  agreement  for  an  accord,  not  executed,  will 
not  extinguisli  a  vested  right  of  action.  Lynn  v.  Bruce,  2  H.  BI.  317; 
Eeeves  v.  Hearne,  1  M.  &  W.  323;  [an«e,  288.] 

A  partial  failure  of  consideration  does  not  entitle  the  other  party  to  rescind  a 
contract  in  toto ;  Franklin  v.  Miller,  4  Ad.  &  E.  599;  Jonassohn  v.  Young, 
4  B.  &  S.  296 ;  [see  Keenan  v.  Brown,  21  Vt.  86 ;]  but  an  unqualified  refusal 
by  one  contractor  to  perform  his  part  does;  aliter,  when  the  refusal  is  quali- 
fied.    Lines  u.  Eees,  1  Jur.  593. 

As  to  the  right  of  a  defendant  to  rescind  a  contract  for  tlie  delivery  of  goods, 
on  the  ground  of  the  plaintiff  refusing  to  pay  for  the  first  part  delivery  of 
them,  \ye.y  v.  Young,  1  M.  &  R.  545.  See  Bartholomew  v.  Markwick,  33  L. 
J.  C.  P.  145  ;  [15  C.  B.  N.  S.  711.]  And  as  to  rescinding  contract  founded 
on  a  mistake,  Scott  u.  Littledale,  27  L.  J.  Q.  B.  201  ;  [8  El.  &  Bl.  815;  2 
Chitty  Contr.  (11th  Am.  ed.)  1034.]  If  one  party  refuses  absolutely  to  per- 
form liis  contract,  the  other  may  rescind  the  contract.  Hochster  v.  De  la 
Tour,  2  El.  &  Bl.  678  ;  Avery  v.  Bowden,  6  El.  &  Bl.  953;  [Barwick  v.  Buba, 
2  C.  B.  N.  S.  563;]  Eeid  v.  Hoskins,  6  El.  &  Bl.  961;  Xenos  v.  Danube  Co. 
31  L.  J.  C.  P.  84,  284 ;  [11  C.  B.  N.  S.  152 ;]  and  notes  to  Cutter  11.  Powell, 
1  Sm.  L.  C.  1  ;  [Sargent  J.  in  Clark  v.  Manchester,  51  N.  H.  594,  596 ; 
BellJ.  in  Webb  v.  Stone,  24  N.  H.  288;  Allen  0.  Webb,  *24  N.  H.  278; 
Weeks  v.  Robie,  42  N.  H.  316,  and  cases  cited;  Danforth  v.  Dewey,  3  N. 
H.  79.  If  the  act  of  one  party  he  such  as  necessarily  to  prevent  the  other 
party  from  completing  his  part  of  the  contract  according  to  the  terms  of  it, 
the  latter  may  treat  the  contract  as  rescinded.  Dubois  d.  Delaware  &  Hud- 
Son  Canal  Co.  4  Wend.  285;  Hall  v.  Rupley,  10  Barr,  231;  Moulton  v. 
Trask,  9  Met.  577;  Derby  v.  Johnson,  21  Vt.  17;  Hoagland  v.  Moore,  2 
Blackf.  167;  Webster  v.  Enfield,  5  Oilman,  298;  Planchd  0.  Colburn,  8 
Bing.  14;  Burton  ;;.  Pinkerton,  L.  R.  2  Ex.  340;  Eevbold  v.  Voorhees,  30 
Penn.  St.  116  ;  2  Chitty  Contr.  (11th  Am.  ed.)  828-830,  and  note  (I);  Bas- 
sett  V.  Sanborn,  9  Cush.  58,  65.  When  a  contract  may  be  rescinded  for 
fraud,  see  1089,  and  note  (m)  ;  or  because  there  is  a  complete  difference  in 
substance  between  the  thing  bargained  for  and  that  obtained  under  the  con- 
tract; see  Kennedy  v.  Panama  &c.  Mail  Co.  L.  R.  2  Q.  B.  580;  Azemar  v. 
Casella,  L.  B.  2  C.  P.  431,  677 ;  Pooley  v.  Brown,  11  C.  B.  N.  S.  566;  Gard- 
ner V.  Lane,  12  Allen,  39;  9  Allen,  492;  Gurney  v.  Wormersley,  4  El.  &  Bl. 
133;  Benj.  Sales  (1st  Am.  ed.),  §  600  et  seq. ;  or  for  breach  of  warranty,  see  1 
Chitty  Contr.  (11th  Am.  ed.)  648,  and  note  (?')  ;  Day  v.  Pool,  52  N.  Y.  416, 
419;  Rogers  v.  Hanson,  35  Iowa,  284,  286,  287;  Scranton  v.  Tilly,  16 
Texas,  173;  Kuntzman  v.  Weaver,  20  Penn.  St.  422;  Matteson  v.  Holt,  45 
Vt.  336;  Carpenter  v.  Minturn,  65  Barb.  293;  Benj.  Sales  (1st  Am.  ed.), 
§  888,  and  note  (a)  ;  Dorr  v.  Fisher,  1  Cush.  271,  274;  Foster  J.  in  Morse 
V.  Brackett,  98  Mass.  209 ;  and  in  Boardman  v.  Spooner,  13  Allen,  361  ;  or 
for  non-performance  of  condition  precedent,  see  2  Chitty  Contr.  (11th  Am.  ed.) 
1090,  and  note  (p)  ;  Frost  v.  Jackson,  7  Cowen,  24.] 

In  the  case  of  an  agreement  required  to  be  in  writing  under  the  statute  of 
frauds,  a  parol  agreement,  even  before  breach  that  it  shall  be  abandoned  in 
part,  is  void.  Goss  v.  Lord  Nugent,  supra ;  Earl  of  Falmouth  v.  Thomas,  1  Cr. 
&  M.  89;  Harvey  v.  Grabham,  5  Ad.  &  E.  61.  [See  Noble  v.  Ward,  4  H.  &  C. 
149;  S.  C.  L.  R.  1  Ex.  117  ;  S.  C.  2  lb.  135;  Moore  v.  Campbell,  10  Ex.  323,  332; 
Swain  v.  Seamens,  9  Wallace,  254;  Stead  v.  Dawber,  10  Ad.  &  E.  57;  Dana 
II.  Hancock,  30  Vt.  616  ;  Ogle  v.  Vane,  7  B.  &  S.  855  ;  L.  R.  2  Q.  B.  276 ;  9 
B.  &  S.  182;  L.  R.  3  Q.  B.  272;  Emmet  v.  Dewhurst,  3  Mac.  &  G.  587; 
Browne  Stat.  Frauds,  §§  179,411  et  seq.  The  law  is  settled  otherwise  in 
Massachusetts,  where  it  is  held  that  parol  evidence  may  be  admitted  to  prove 
a  subsequent  oral  agreement,  enlarging  the  time  of  performance  of  a  simple 
contract,  or  varying  its  terms,  or  to  show  a  waiver  or  discharge,  although  the 
original  contract  was  required  by  the  statute  of  frauds  to  be  in  writing. 
Stearns  v.  Hall,  9  Cush.  31 ;  Cummings  v.  Arnold,  3  Met.  486.  The  decisions 
in  Maine  and  Maryland  have  a  bearing  in  the  same  direction.    Richardson 
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Obs.  v.  Cooper,  25  Maine,  450;  Blood  v.  Haxdy,  15  Maine,  61;  Franklin  v.  Long, 
7  Gill  &  J.  407;  Watkins  v.  Hodges,  6  Harr.  &  J.  38.] 
Where  a  contract  has  been  rescinded  ab  initio,  that  is,  under  a  power  to  rescind 
contained  in  the  original  contract,  that  fact,  when  set  up  as  a  defence  to  an 
indebitatus  count,  may  be  given  in  evidence  under  non  assumpsit.  But  such 
is  not  the  effect  of  a  subsequent  agreement  to  rescind ;  in  such  case  there  is 
a  substitution  of  one  agreement  for  another,  and  a  special  plea  in  confession 
and  avoidance  would  be  proper.     Stevens  v.  Ufford,  7  C.  &  P.  97. 

1.  Plea  that  before  Breach   the  Contract  was  rescinded  hy  Mutual 

Agreement. 

That  after  the  said  contract,  and  before  any  breach  thereof,  it  was  agreed  by 
and  between  the  plaintiff  and  defendant  that  the  contract  should  be,  and  there- 
upon it  was,  rescinded.     [See  Burgess  v.  De  Lane,  27  L.  J.  Ex.  154.] 

2.  Plea  that  before  Breach  the  Plaintiff  absolved,  exonerated,  and  dis- 

charged the  Defendant,  (q) 

Davis  V.  Bomford,  30  L.  J.  Ex.  139 ;  6  H.  &  N.  245. 


RESTRAINT  OF  TRADE. 
Obs.  —  Ante,  134-136. 

Plea  that  a  Covenant  not  to  carry  on  a  Business  within  Certain  Idmits 

was  void,  as  being  contrary  to  Public  Policy. 

Mellan  v.  May,  11  M.  &  W.  653. 


REWARDS,  (r) 


SALE   OF  GOODS. 

Obs.  —  See.anie,  Obs.  234.  In  an  action  upon  the  indebitatus  counts  for  the  price 
of  goods  sold,  the  defence  that  they  were  of  so  bad  a  quality  as  to  be  entirely 
worthless,  contrary  to  an  express  or  implied  contract;  [see.  Benj.  Sales  (1st 
Am.  ed.),  §  899,  and  notes  (p)  and  (?);]  or  that  they  are  not  worth  more 
upon  a  quantum  meruit  than  a  certain  sum  (paid  into  court  or  paid  before 
action),  by  reason  of  their  not  being  conformable  to  a  warranty  given  or 
sample  shown,  or  equal  in  quality  to  what  they  ought  to  have  been  by  impli- 
cation of  law,  may  be  set  up  under  never  indebted,  although  a  fixed  price  were 
agreed  upon.  Cousins  v.  Paddon,  2  Cr.,  M.  &  R.  547.  A  plea  that  the 
goods  consisted  of  a  machine,  for  which  nothing  was  to  be  paid  unless  it 
worked  well,  was  held  bad  on  special  demurrer;  Groundsell  v.  Lamb,  1  M. 
&  W.  352;  and  so  was  a  plea  which  stated  that  a  boat,  warranted  sound  by 
the  plaintiff,  had  turned  out  unsound,  and  was  only  worth  a  certain  sum 
which  had  been  paid.  Dicken  o.  Neale,  1  M.  &  W.  556.  See  other  in- 
stances, Hayselden  v.  Staff,  5  Ad.  &  E.  161;  Gardener  v.  Alexander,  1  Bing. 
N.  S.  671. 
So,  under  the  general  issue,  the  defendant  may  prove  that  the  goods  delivered 

(o)  Like  pleas,  King  v.  Gillett,  7  M.  &  W.  N.  S.  152 ;  Davis  v.  Bomford,  6  H.  &  N. 

55;    Goldham   v.  Edwards,  17   C.  B.  141;  245.] 

Hobson  V.  Cowley,  27  L.  J.  Ex.  205  ;  Xenos  (r)  See  ante,  233.     See,  also,  Neville  v. 

V.  Danube  Co.  31  L.  J.  C.  P.  84 ;  [11  C.  B.  KeUy,  32  L.  J.  C.  P.  118. 
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Obs.  formed  part  of  several  parcels  ordered  under  an  entire  contract  for  the  whole 
of  the  goods;  that  the  part  delivered  were  returned  in  due  time,  and  that  no 
more  were  delivered  before  action,  for  under  such  circumstances  no  promise 
to  pay  for  those  delivered  can  be  implied;  ante,  279;  and  the  defence  that 
the  goods  were  sold  upon  a  credit  unexpired  when  the  action  was  commenced, 
may  and  must  be  relied  upon  on  the  general  issue.  Never  indebted  means 
that  there  never  was  any  contract  of  sale  on  credit ;  it  may  be  shown  there- 
fore under  it  that  payment  was  made  for  the  goods  at  the  time  they  were 
brought  and  delivered;  Bussey  u.  Barnett,  9  M.  &  W.  313;  but  see  Little- 
child  V.  Banks,  14  L.  J.  Q.  B.  356;  or  that  they  were  supplied  in  part  pay- 
ment of  defendant's  wages.  Wilson  v.  Storey,  4  Jur.  463.  In  an  action 
against  a  man  for  goods  ordered  by  a  third  person  in  his  name,  the  authority 
of  the  third  person  to  order  the  goods,  whether  such  authority  arises  from 
implication  of  law  or  from  other  circumstances,  may  be  disputed  under  never 
indebted ;  it  follows,  therefore,  that  in  an  action  against  a  husband  for  goods 
ordered  by  his  wife,  her  adultery,  or  such  other  facts  as  show  that  she  had 
no  authority,  express  or  implied,  to  bind  her  husband,  may  be  shown  under 
never  indebted.  Symes  v.  Goodfellofv,  2  Bing.  N.  C.  532;  Spreadbury  v. 
Chapman,  8  C.  &  P.  371;  Sinclair  v.  Hervey,  2  Chit.  Rep.  642. 

1.    G-eneral  Issue. 
Never  indebted,  ante,  284 ;  non  assumpsit,  ante,  284. 

2.  Plea  to  a  Special  Declaration  for  not  accepting  ;  that  the  Defend- 

ant did  accept. 

That  he  did  accept  the  said  goods  according  to  his  contract. 

3.  Plea  to  a  Similar  Declaration,  that  Plaintiff  was  not  ready  and 

willing  to  deliver  the  Groods.  (s) 

That  the  plaintiff  was  not  ready  and  willing  to  deliver  the  said  goods  accord- 
ing to  his  contract. 

4.  Plea  that  the  Plaintiff  did  not  send  the  Groods  within  the  Time,  and 

was  not  ready  and  willing  to  do  so.  (<) 

Attwood  V.  Emery,  1  C.  B.  N.  S.  111. 

5.  Plea  to  a  Special  Declaration  for  not  paying  for  the  Groods  ^  that 

,  the  Defendant  did  pay  for  them,. 

That  he  did  pay  to  the  plaintiff  the  price  for  the  said  goods  according  to  his 
contract. 

(s)    This   form  of   traverse   involves   the  tiif,  denying  such  discharge.  Pontifexw.  Wil- 

plaintiff's  ahility   to  perform  his   contract,  Idnson,  1  C.  B.  76.     A  plea  to  a  declaration 

See  Lawrence   v.  Knowles,  5  Bing.  N.  C.  for  not  accepting  a  cargo  of  oil,  stating  that 

399  ;  De  Medina  v.  Norman,  9   M.   &  W.  the  casks  were  not  merchantable,  was  held 

820;  Boyd  v.  Letts,  1  C.  B.  222 ;  S.  C.  2  D.  bad.     Gower  v.  Dedalzen,  3  Bing.  N.  C.  717. 

&  L.  847.     It  would   be   bad   to  traverse  a  Pleas,  &c.  in  this  form  of  action,  held  bad 

tender  of  the  goods,  even  though  the  plaintiff  for  duplicity.     Smith  i/.  Dixon,  6  Dowl.  47  ; 

should  improperly  introduce  that  allegation  S.  C.  7  Ad.  &  E.  4. 

into  his  declaration.  Jackson  v.  Alloway,  6  (()  See  other  forms  excusing  acceptance ; 
M.  &  G.  942.  The  lunacy  of  the  plaintiff  that  they  were  not  according  to  sample,  Sieve- 
may  be  given  in  evidence  under  this  plea,  king  v.  Button,  3  C.  B.  331 ;  15  L.  J.  C.  P. 
Kirtley  v.  Copeland,  1  Car.  &  K.  319.  Plea  to  276  ;  not  equal  to  contract,  Jones  v.  Clarke, 
a  declaration  for  wrongfully  discharging  the  2  H.  &  N.  725  ;  not  in  a  merchantable  condi- 
defendant  from  going  on  with  the  manufact-  tion,  Bull  u.  Robison,  10  Ex.  342 ;  24  L.  J. 
ure  of  goods  ordered  from  him  by  the  plain-  Ex.  165. 
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6.  Vendee  against  Vendor,  for  not  delivering  Goods,  (u) 

7.  Plea  to   Goods  sold  and  delivered,  that  the  Goods  were  returned, 

and  the  Contract  rescinded. 

That  after  the  sale  and  delivery  of  the  said  goods,  and  before  this  suit,  it 
was  agreed  between  the  plaintiff  and  defendant,  that  the  defendant  should 
return  and  redeliver  to  the  plaintiff  the  said  goods,  and  that  the  plaintiff  should 
accept  and  receive  back  the  same,  in  satisfaction  and  discharge  of  the  causes 
of  action ;  and  the  defendant  afterwards,  and  before  this  suit,  returned  and 
redelivered  the  said  goods  to  the  plaintiff,  and  he  then  accepted  and  received 
back  the  same  upon  the  terms  aforesaid. 

8.  Plea  to  a  Declaration  for  Goods  sold  and  delivered,  that  the  Goods 
were  sold  hy  the  Plaintiff  under  the  False  Pretence  that  he  ivas  the 
Uxecutor  of  A.  B.,  and  Payment  to  the  Rightful  Executor. 

Allen  V.  Hopkms,  13  M.  &  W.  94.  {x) 

9.  Plea  that  Goods  were  sold  upon  a  Sunday.  («/) 
That  at  the  time  of  the  said  sale  and  delivery  of  the  said  goods  by  the  plain- 
tiff to  the  defendant,  the  plaintiff  carried  on  the  trade  and  business  of  ["  a  corn 
merchant"],  and  the  said  goods  ["being  corn,"]  were  sold  and  delivered  by 
the  plaintiff  to  the  defendant,  and  the  said  contract  to  pay  the  price  and  value 
thereof  was  made  by  the  defendant  to  the  plaintiff  in  the  way  of  the  plaintiff's 
said  trade  and  business,  being  his  ordinary  calling,  and  in  the  course  and  exer- 
cise thereof,  on  Sunday  the day  of ,  a.  d. ,  the  same  not  being 

a  work  of  necessity  or  charity. 


SALE  OF  LAND.     See  ^josi,  "  Vendors  and  Purchasers." 


(«)  See  the  declaration,  ante,  240,  form  11. 
The  defendant  may  traver.se  any  conditions 
precedent  therein  alleged,  such  as  "that  a 
reasonable  time  for  the  delivery  of  the  said  goods 
had  not  elapsed  before,  S^c.;"  or  "that  the 
plaintiff  was  not  ready  and  willing  to  accept  the 
goods ;  "  or  "  to  pay  for  them ; "  or  "  that  the 
defendant  had  not  notice,  «^c. ; "  or  "  that  he 
did  deliver  the  goods,  Sfc."  Whether  all  or 
any  of  these  are  material  allegations  of  con- 
ditions precedent,  and  therefore  traversable, 
will  depend  upon  the  precise  terms  of  the 
contract  itself  as  set  out  in  the  declaration. 
See  Kingdon  v.  Cox,  15  L.  J.  C.  P.  95. 

(x)  See  Lee  v.  Shore,  1  B.  &  C.  94 ;  Kee- 
ble  V.  Payne,  8  Ad.  &  E.  551. 

(y)  See  29  Car.  2,  c.  7,  s.  1,  and  cases 
thereon;  [Benj.  Sales  (1st  Am.  ed.),  §§  553- 
558,  and  notes;  1  Chitty  Contr.  (11th  Am. 
ed.)  588,  and  note  (/^),  590,  and  note  (i), 
591,  and  note  (P),  592,  and  note  (o) ;  2  lb. 
1017  et  seq.  and  notes;]  Rawlins  v.  Over- 
seers of  Derby,  15  L.  J.  C.  P.  70.  A  sale  on 
Sunday,  not  in  the  course  of  the  vendor's 
ordinary  calling,  is  good.   lb. ;  Scarfe  v.  Mor- 


gan, 4  M.  &  W.  270;  and  see  Norton  i: 
Powell,  4  M.  &  G.  42.  Work  by  attorney 
on  Sunday  valid.  Plea  need  not  conclude 
"  against  the  statute."  Peate  v.  Dickon,  1 
Cr.,  M.  &  E.  422.  A  replication  to  this  plea, 
that  the  defendant  kept  the  goods  without 
offering  to  return  them,  was  held  bad  for  not 
showing  a  new  promise  to  pay.  Simpson  v. 
Nicholls,  3  M.  &  W.  240.  [See  1  Chitty 
Contr.  (nth  Am.  ed.)  588,  note  (f^),  591, 
note  (?').]  As  a  new  implied  promise  to  pay 
for  the  goods  would  arise  in  such  case,  the 
plaintiff  should  new  assign.  lb.  [But  the 
mere  fact  of  the  vendee  keeping  the  goods, 
will  not  render  him  liable  in  such  a  case. 
Simpson  u.  Nicholls,  3  M.  &  W.  240  ;  Smith 
V.  Bean,  15  N.  H.  577  ;  Myers  v.  Meinrath, 
101  Mass.  368;  Hall  v.  Corcoran,  107  Mass. 
259 ;  Cranson  v.  Goss,  107  Mass.  441 ;  Hor- 
ton  V.  Buffington,  105  Mass.  399 ;  King  v. 
Green,  6  Allen,  139 ;  Bradley  v.  Rea,  14 
Allen,  20;  Stebbins  v.  Peck,  8  Gray,  553; 
Boutelle  v.  Melendy,  19  N.  H.  196  ;  Sumner 
V.  Jones,  24  Vt.  217.] 
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SEAMAN. 
Obs.  —  See  ante,  243,  Obs. 

1.  Plea  to  an  Action  hy  a  Seaman  for  refusing  to  allow  him  to  serve, 
that  the  Agreement  was  entered  into  under  5^6  W.  4:,  c.  19,  and 
that  Plaintiff  was  guilty  of  Mutiny. 

Eenno  v.  Bennett,  3  Q.  B.  768. 

2.  Plea  to  a  Special  Count  for  Wages,  that  they  were  forfeited  by 

Plaintiff  ^s  Desertion  of  the  Ship. 
M'Donald  v.  Jopling,  4  M.  &  W.  285. 


SET-OFF. 


Obs.  —  By  2  Geo.  2,  c.  22,  s.  13,  "  where  there  are  mutual  debts  between  the  plain- 
tiff and  defendant,  or  if  either  party  sue  or  be  sued  as  executor  or  adminis- 
trator, where  there  are  mutual  debts  between  the  testator  or  intestate  and 
either  party,  one  debt  may  be  set  against  the  other."  [But  a  set-off  is  not  a 
defence.    Curran  v.  Curran,  40  Ind.  473.] 

By  8  Geo.  2,  c.  24,  s.  5,  "  mutual  debts  may  be  set  off,  notwithstanding  that 
such  debts  are  of  a  different  nature,  unless  in  cases  where  either  df  the  said 
debts  shall  accrue  by  reason  of  a,  penally  contained  in  any  bond  or  specialty, 
where  the  debt  intended  to  be  set  off  shall  be  pleaded  in  bar,  in  which  plea 
shall  be  shown  how  much  is  truly  and  justly  due  on  either  side;  and  in  case 
the  plaintiff  shall  recover  in  any  such  action,  judgment  shall  be  entered  for 
no  more  than  shall  appear  to  be  truly  and  justly  due  to  the  plaintiff  after  one 
debt  being  set  against  the  other  as  aforesaid." 

By  the  bankrupt  law  consolidation  act,  1849  (12  &  13  Vict.  c.  106),  s.  171, 
"that  where  there  has  been  mutual  credit  given  by  the  bankrupt  and  any 
other  person,  or  where  there  are  mutual  debts  between  the  bankrupt  and  any 
other  person,  the  court  shall  state  the  account  between  them,  and  one  debt 
or  demand  may  be  set  against  another,  notwithstanding  any  prior  act  of 
bankruptcy  committed  by  such  bankrupt  before  the  credit  given  to  or  the 
debt  contracted  by  him ;  and  what  shall  appear  due  on  either  side  on  the 
balance  of  such  account,  and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively;  and  every  debt  or  demand  hereby  made  provable  against  the 
estate  of  the  bankrupt  may  also  be  set-off  in  manner  aforesaid  against  such 
estate,  provided  that  the  person  claiming  the  benefit  of  such  set-off,  bad  not, 
when  such  credit  was  given,  notice  of  an  act  of  bankruptcy  by  such  bank- 
rupt committed." 

By  the  C.  L.  P.  Act,  1860  (23  &  24  Vict.  e.  126),  s.  19,  the  joinder  of  too  many 
plaintiffs  shall  not  be  fatal;  and  by  s.  20,  "upon  the  trial  of  such  cause  a 
defendant  who  has  therein  pleaded,  a  set-off  may  obtain  the  benefit  of  his  set- 
off by  proving  either  that  all  the  parties  named  as  plaintiffs  are  indebted  to 
him,  notwithstanding  that  one  or  more  of  such  plaintiffs  was  or  were  improp- 
erly joined,  or  on  proving  that  the  plaintiff  or  plaintiffs  who  establish  their 
right  to  maintain  the  cause  is  or  are  indebted  to  him." 

By  B,.  8,  T.  T.  1863,  set-off  must  be  specially  pleaded;  Graham  v.  Partridge,  1 
M.  &  W.  395 ;  and  such  plea  i-hall  be  taken  dislributively.  C.  L.  P.  Act, 
1852,  s.  75.  Particulars  of  the  set-ofl'  must  be  delivered  with  the  plea.  R. 
19,  Hil.  T.  1853.  These  particulars  should  specify  items,  dates,  and  amounts, 
and  should  also  mention  what  the  balance  is;  though  such  particulars  need 
not  mention  the  items  on  the  credit  side.  Chit.  Arch.  Pr.  They  should  be 
such  as  not  to  mislead  a  reasonable  man  as  by  confusing  a  claim  of  salary 
with  one  for  commission.  Law  v.  Thompson,  15  M.  &  W.  545.  See  Prichard 
t'.  Nelson,  16  M.  &  W.  772.  A  set-off  can  only  be  pleaded  in  respect  of 
mutual  debts ;  Isberg  u.  Bowden,  22  L.  J.  Ex.  322;  [8  Ex.  852;  2  Chitty 
Contr.  (11th  Am.  ed.)  1268,  and  note  (§'*),]  and  does  not  apply  to  a  claim 
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Ob8.    founded  in  damages.    Mo'rley  u.  Inglis,  4  Bing.  N.  C.  58;  Bell  v.  Carey,  8 
C.  B.  887;  Casteffi  v.  Boddlngton,  22  L.  J.  Q.  B.  5;  [1  El.  &  BL  66.]     Thus 
a  liability  on  a  guaranty,  Morley  v.  Inglis,  supra,  even  though  it  be  under 
seal,  Williams  v.  Flight,  2  Dowl.  N.  S.  11,  cannot  be  set  off.     So,  it  cannot 
be  pleaded  to  an  action  on  a  bond  conditioned  to  indemnify  generally ;  Att- 
wool  !).  Attwool,  2  El.  &  Bl.  23  ;  22  L.  J.   Q.  B.  287;  nor  to  an  action  for 
detention  of  a  ship;  Seeger  v.  Duthie,  29  L.  J.  C.  P.  253 ;  30  L.  J.  C.  P.  65; 
nor  to  an  action  for  unliquidated  losses  on  a  policy  of  insurance  ;  Thompson 
V.  Redman,  11  M.  &  W.  487;  Castelli  v.  Boddington,  supra;  nor  to  a  special 
count  for  not  indemnifying  an  accommodation  acceptor;  Hardcastle  v.  Neth- 
erwood,  5  B.  &  Aid.  93;  except  as  to  so  much  of  the  claim  as  is  in  respect  of 
the  payment  of  the  amount  of  the  bill.     Crampton  v.  Walker,  30  L.  J.  Q.  B. 
19. 
But  if  money  is  actually  paid  under  a  guaranty,  it  may  be  set  off.     Hutchinson 
I).  Sidney,  10  Ex.  438.     When  the  set-off  accrues  on  a  judgment  ;  Turner  v. 
Pell,  2  Ex.  793  ;  Amor  v.  Cuthbert,  3  M.  &  G.  1 ;  see  Simpson  v.  Lamb,  26 
L.  J.  Q.  B.  121  ;  [17  C.  B.  603  ;  2  Chitty  Contr.  (11th  Am.  ed.)  1273,  and 
note  ((;!)  ;]  or  bond  ;  Dobson  t).  Lockhart,  5  T.  R.  133  ;  Lee  u.  Lister,  7  C. 
B.  1008  ;  the  sum  really  due  on  the  penalty  or  otherwise  must  be  shown. 
Symons  v.  Knox,  3  T.  R.  65  ;  Grimwood  v.  Barritt,  6  T.  R.  460.     A  joint- 
stock  company  may  set  off  calls  ;  Moore  v.  Metropolitan  Sewage  Company,  3 
Ex.  333  ;  18  L.  J.  Ex.  164  ;  Milvain  v.  Mather,  5  Ex.  55;  19  L.  J.  Ex.  227; 
and  under  the  17th  section  of  21  &  22  Vict.  c.  60,  a  debt  due  from  the  com- 
pany may  be  set  off  in  an  action  for  calls  against  a  contributory.    The  Garnett 
&e.  Company  v.  Slitton,  32  L.  J.  Q.  B.  47.     When  a  debtor  has  advanced 
moneys  for  necessaries  to  the  deserted  wife  of  the  creditor  in  equity,  he  can 
set  off  such  moneys  against  the  creditor's  legal  demand.    Jenner  v.  Morris,  30 
L.  J.  Ch.  361.     A  judgment  recovered  in  the  name  of  a  trustee,  which,  if 
recovered  in  the  name  of  the  cestui  que  trust,  would  have  been  a  good  set-off 
in  law  against  the  plaintiff's  demand,  may  be  pleaded  by  way  of  equitable  set- 
off.    Cochrane  v.  Green,  30  L.  J.  Q.  B.  97  ;  [9  C.  B.  N.  S.  448.]     So,  also, 
may  money  due  under  an  equitable  assignment.     Elkin  v.  Baker,  31  L.  J.  C. 
P.  177  ;  and  see  ante,  "  Equitable  Pleas."     An  attorney  may  set  off  his  costs 
before  hill  delivered.     Brown  v.  Tibbits,  31  L.  J.  C.  P.  206  ;  [11  C.  B.  N.  S. 
855.]     The  debt  must  be  due  at  the  time  of  action  brought.     Richard  v. 
James,  2  Ex.  471  ;  [Carpenter  v.  Butterfield,  3  John.  Cas.  145  ;  Jefferson 
County  Bank  v.  Chapin,  19  John.  322;  Stewart  «.  United  States  Insurance 
Co.  9  Watts,  126  ;  Edwards  v.  Temple,  2  Harring.  322  ;  Carprew  v.  Carra- 
van,  4  How.  (Miss.)  370  ;  Hardy  v.  Corliss,  21  N.  H.  .356  ;  Kelly  v.  Garrett, 
1  Gilman,  649.     Money  paid  by  the  defendant  as  a  surety  for  the  plaintiff, 
after  action  brought,  but  on  an  obligation  entered  into  before,  cannot  be  set- 
off.    Cox  V.   Cooper,  3  Ala.  256;   but   see    Clark  v.  Magruder,  2  Harr.  & 
J.  77.]     The  debt  must  continue  due  down  to  the  time  of  trial.     Eyton  v. 
Littledale,  4  Ex.  159  ;  [2  Chitty  Contr.  (11th  Am.  ed.)  1276,  1277.] 
The  debts  must  be  mutual,  and  in  the  same  right.     Thus,  a  joint  debt  due  from 
the  plaintiff  and  another  cannot  be  set  off  against  a  debt  due  to  the  plaintiff 
solely.     Arnold  v.  Bainbridge,  9  Ex.  153.     [So,  in  an  action  by  two  or  more 
partners,  the  defendant  cannot  set  off  a  debt  due  to  him  from  one  of  the  firm, 
even  although  the  defendant,  at  the  time  the  debt  was  contracted,  did  not 
know  that  that  one  was  not  dealing  with  him  on  his  own  account  merely. 
Gordon  v.  Ellis,  2  C.  B.  821.     See  Fuller  v.  Wright,  18  Pick.  403  ;  Banks  v. 
Pike,  15  Maine,  268 ;  Ross  v.  Knight,  4  N.  H.  236  ;  Watson  v.  Hensell,  7 
Watts,  344  ;   Jones  v.  Gilreath,  6  Ired.  338 ;  Vose  v.  Philbrook,  3   Story, 
330.     One  of  several  defendants  cannot  set  off  a  debt  due  to  him  alone  from 
the  plaintiff.     2  Chitty  Contr.  (11th  Am.  ed.)  1278,  and  note  (r).]     But  the 
plaintiff's  joint  and  several  note  payable  to  the  defendant  may  be  set  off. 
Owen  V.  Wilkinson,  5  C.  B.  N.  S.  526.     When  defendant  is  entitled  to  set- 
off when  plaintiffs  improperly  joined,  see  supra. 
To  a  declaration  for  money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff,  as  administrator,  and  on  accounts  stated  between  them,  the  de- 
fendant cannot  plead  a  set-off  of  money  lent  by  him  to  the  intestate.     Rees 
V.  Watts,  11  Ex.  410  ;  Schofield  v.  Corbett,  11  Q.  B.  779.     And  an  executor 
sued  as  such  for  a  debt  due  from  the  testator  in  his  lifetime,  cannot  set  off  a 
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Obs.  debt  for  money  had  and  received  to  defendant's  use  as  executor,  and  money 
due  on  an  account  stated  with  him  as  executor  since  the  death  of  the  testa- 
tor. Mardall  v.  Thellusson,  6  El.  &  Bl.  976. 
In  case  of  bankruptcy,  supra.  Mutual  credits  to  be  within  the  bankruptcy  laws 
must  be  such  as  by  their  nature  terminate  in  debts.  Rose  v.  Hart,  8  Taunt. 
506.  And  see  the  notes  thereto,  2  Sm.  L.  C.  5th  ed.  251.  Mutual  credit 
cannot  be  pleaded  to  a  claim  for  unliquidated  damages.  Bell  v.  Carey,  8  C. 
B.  88.  See  Chitty  Contr.  in  voc.  But  a  claim  on  a  policy  of  insurance  is  a 
credit.  Beckwith  v.  Bullen,  8  El.  &  BL  682  ;  Lee  v.  BuUen,  8  El.  &  Bl. 
692. 

1.  Flea  of  Set-off.  (g) 

That  the  plaintiff  at  the  commencement  (a)  of  this  suit  was  and  still  is  (J) 
indebted  to  the  defendant  in  an  amount  equal  to  the  plaintiff's  claim  for  [Aere 
state  the  cause  of  set-off,  as  in  a  declaration,  (c)  see  forms,  ante^,  which  amount 
the  defendant  is  willing  to  set  off  against  the  plaintiff's  claim. 

2.  Flea  that  the  Debts  sued  for  accrued  jointly  from  Defendant  and  a 
Third  Person,  and  Set-off  against  the  Plaintiff  of  a  Debt  due  from 
him  to  the  Defendant  and  that  Third  Person  jointly,  (c) 
Stackwood  v.  Dunn,  3  Q.  B.  8^. 


(z)  C.  L.  P.  Act,  1852,  sch.  B,  41,  particu- 
lars must  be  delivered  with  this  plea.  Ante, 
Obs.  If  there  are  special  counts  in  the  dec- 
laration for  unliquidated  damages,  take  care 
that  the  plea  of  set-off  be  restricted  in  its 
commencement,  so  as  not  to  apply  to  those 
counts.  The  plea  need  not  be  pleaded  to 
any  particular  count  or  sum.  Noel  v.  Davis, 
4  ]\1  &  W.  138.  But  where  there  is  no 
doubt  as  to  the  amount  which  the  defendant 
will  be  able  to  prove,  it  is  better  to  plead  the 
set-off  to  that  sum  only,  as  in  that  case  the 
defendant  wilj  be  entitled  to  a  verdict  on 
that  issue,  and  therefore  to  the  costs  of  that 
plea  (Barnes  v.  Butcher,  9  C.  &  P.  725), 
whatever  be  the  event  of  the  cause  ;  whereas, 
if  it  be  pleaded  to  the  whole  declaration,  the 
defendant  (though  he  prove  •part  of  the  set- 
off) will  only  be  entitled  to  the  costs  of  that 
issue  when  he  is  entitled  to  the  general  costs 
of  the  cau.se;  for  the  material  part  of  the 
plea  of  set-off,  admitting,  as  it  does,  some- 
thing to  be  due  on  each  count  to  which  it  is. 
pleaded,  is  whether  the  defendant's  wliole 
claim  on  the  record,  taking  into  account  all 
the  other  pleas,  equals  or  not  the  whole 
claim  of  the  plaintiff.  Moore  v.  Butlin,  7 
Ad.  &  E.  595 ;  Tuck  v.  Tuck,  5  M.  &  W. 
109 ;  Kilner  v.  Bailey,  lb.  384 ;  Roche  v. 
Champagne,  1  Ex.  10 ;  16  L.  J.  Ex.  249. 
Where,  however,  the  plea  is  pleaded  to  the 
whole  declaration,  and  the  defendant  proves 
part,  that  part  will  in  any  case  be  allowed 
him  in  reduction  of  damages.  Cousins  v. 
Paddon,  2  Cr.,  M.  &  E.  547;  Barnes  u. 
Butcher,  9  C.  &  P.  725.  It  should  also  be 
borne  in  mind  that  where  there  are  several 
pleas,  each  to  a  different  part  of  the  declara^ 
tion,  the  plaintiff  will  obtain  a  verdict  for 
the  difference,  if  the  proof  under  each  plea 
do  not  come  up  to  that  to  which  it  is  pleaded, 


even  though  there  be  such  an  excess  of  proof 
on  some  of  the  pleas  as  to  show  that  the 
plaintiff's  claim  is  in  reality  discharged,  for 
such  excess  cannot  be  taken  to  help  the  de- 
ficiency of  the  others.  Green  v.  Marsh,  5 
Dowl.  675 ;  Newhall  v.  Holt,  6  M.  &  W.  662. 
Where,  therefore,  there  are  several  such  pleas 
not  overlapping  each  other,  it  will  generally 
be  safer  to  plead  also  the  general  issue  to 
the  whole  declaration,  as  in  Cousins  v.  Pad- 
don, ubi  supra;  and  see  Harrington  v. 
McMorris,  5  Taunt.  282. 

(a)  "At  the  time  of  the  declaration,''  or 
"  plea  pleaded,"  would  be  bad.  Evans  v. 
Proaser,  3  T.  R.  186  ;  Eland  v.  Carr,  1  East, 
376 ;  Braithwaite  v.  Coleman,  4  Nev.  &  M. 
654 ;   [ante,  463.] 

(b)  The  plea  would  be  bad  if  these  words 
were  omitted.  Dendy  v.  Powell,  3  M.  &  W. 
442 ;   [ante,  463.] 

(c)  Of  course  any  other  ground  of  set-ofF 
maybe  here  stated;  such  as  that  defendant 
is  indebted  to  plaintiff  on  a  judgment,  in 
which  case  set  it  out  as  in  the  form  of  decla- 
ration in  debt  on  judgment,  post;  and  see 
form  in  Amor  v.  Cuthbert,  3  M.  &  G.  1  ;  and 
see  Jaques  v.  Withey,  1  T.  R.  557  ;  or  on  a 
bond,  Dobson  i>.  Loekhart,  5  T.  I{.  133;  1 
Wils.  155,  in  which  case  the  sum  due  by 
virtue  of  the  penaUij  must  be  shown ;  Sym- 
mons  V.  Knox,  3  T.  11. 65  ;  Griinwood  v.  Bar- 
ritt,  6  T.  R.  460;  or  on  a  biU  or  note,  or  for 
use  and  occupation,  &c.  lu  these  the  causes 
of  set-off  must  be  set  out  in  the  plea,  as 
though  the  defendant  were  declaring  upon 
them  against  the  plaintiff.  Other  forms  may 
therefore  be  taken  from  the  various  forms  of 
declarations,  taking  care  to  write  "  plaintiff" 
for  "  defendant,"  and  vice  versa.  Sec,  also, 
many  of  these  forms  in  3  Chit.  PI.  7th  od. 
119-122. 
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3.  Plea  that  the  Debts  sued  for  formed  the  Subject  of  a  Flea  of  Set- 
off in  a  Former  Action  by  the  Defendant  against  the  Flaintiff,  in 
which  a  Verdict  passed  against  the  Present  Plaintiff. 
Eastmure  v.  Lawes,  5  Bing.  N.  C.  445  ;   S.  C.  7  Dowl.  431.     See,  also, 

Mondel  v.  Steel,  8  M.  &  W.  858 ;  S.  C.  1  Dowl.  N.  S.  1 ;  and  another  form, 

Bronkenshir  v.  Monger,  1  Dowl.  N.  S.  378. 

4.  Plea  of  Set-off  on  a  Bill  accepted  by  Flaintiff. 

Upon  a  bill  of  exchange  bearing  date  the day  of ,  a.  d. ,  now 

overdue,  (d)  drawn  by  the  defendant  upon,  and  accepted  by,  the  plaintiff, 
requiring  the  plaintiff  to  pay  to  the  defendant  £ months  after  date. 

5.  Plea  of  Set-off  on  a  Bill  indorsed  by  Plaintiff  to  Defendant. 

Upon  a  bill  of  exchange  bearing  date  the day  of ,  a.  d.  18 — , 

drawn  by  the  plaintiff  upon  E.  F.,  whereby  the  plaintiff  requested  E.  F. 

months  after  the  date  thereof,  to  pay  to  the  plaintiff  or  order  £ ,  which 

said  bill  was  indorsed  by  the  plaintiff  to  the  defendant  [*/"  intermediate  indorsees 
state  them],  and  was  duly  presented  for  payment,  and  was  dishonored,  of  which 
the  defendant  had  due  notice. 

6.  Plea  of  Set-off  upon  a  Judgment. 
Stanton  v.  Styles,  5  Ex.  578 ;  19  L.  J.  Ex.  336. 

7.  Replication  to  a  Plea  of  Set-off  denying  the  Debt. 
That  he  was  not  nor  is  indebted  as  alleged. 

8.  Replication  of  the  Statute  of  limitations  to  a  Plea  of  Set-off.  (e) 
That  the  alleged  set-off  did  not  accrue  within  six  years  before  this  suit. 

9.  Plea  to  an  Action  for  Groods  sold,  that  the  Defendant  bought  them 
of  Plaintiff's  Factor,  as   the  Apparent  Principal,  and  a  Set-off 
against  Mm.  (/) 
That  the  plaintiff  sold  and  delivered  the  said  goods  to  the  defendant  by  and! 

(d)  See  onie,  73,  note  (t).                 '  the  defendant  would  have  to  show  a  debt  due- 

(e)'  C.  L.  P.  Act,  1852,  sch.  B,  52.     The  within  six  years  equal  to  plaintiff's  claim.; 

statute  must  be  replied  specially,  or  it  can-  Fairthorne  v.  Donald,  13  M.  &  "W.  424 ;  S. 

not  be  relied  upon  at  the  trial.     Cliapple  v.  C.  2  D.  &  L.  675 ;  or  a  written  memoran- 

Burston,  1  Cr.  &  J.  1 ;  Gale  v.  Capern,  1  Ad.  dum  taking  an  older  debt  out  of  the  statute 

&  E.  103.     This  replication  admits  a  debt  as  9  Geo.  4,  c.  14,  s.  4. 

stated,  but  denies  that  it  accrued  within  six  (/)  [As  to  this  form  and  the  requisites  of  it, 

years,  and  therefore  under  it  the  plaintiff  Semenza  «.  Brinsley,  34  L.  0.  P.  161.1,    See- 

cannot  show  a  payment  of  any  part  of  the  forms,  &c.  Carr  n.'Hlnchliff,  4  B.  &  C.  547 ; 

set-off.     Moore  v.  Wood,  2  M.  &  Rob.  407.  Purchell  u.  Salter,  9  Dowl.  511  ;   S.  C.  I  Q. 

The  plaintiff  might  reply  the  statute  as  to  B.  197  ;   Warren  v.  M'Kay,  1  M.  &  W.  591  ; 

part  of  the  debt  set  off  and  deny  the  re-  Schofield  v.  Corbett,  H  Q.  B.  779;  Addmg- 

mainder  thereof,   adding  an  averment  that  ton  v.  Magan,  10  C.  B.  576 ;  20  L.  J.  C.  P. 

the  part  denied  does  not  exceed  the  plain-  82.     The  proper  mode  of  replying  would  be 

tiff's  claim  ;  Blakesley  v.  Smallwood,  Q.  B.  "that  the  said  goods  were  not,  witli  the  con- 

Hil.  T.  1846;  but  see  Briscoe  v.  Hill,  10  M.  sent,"  &c.  of  the  plaintiff,  sold  and  deliv- 

&  W.  735  ;  the  form  in  the  text  would  seem  ered  by  the  said  J.  S.,  then  being  the  factor 

sufficient  in  such  a  case,  because  on  that  issue  of  the  plaintiff,  in  J.  S.'s  name,  as  owner 
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through  the  medium  of  one  J.  S.,  who  at  the  time  of  such  sale  and  delivery 
was  the  factor  and  agent  of  the  plaintiff  in  that  behalf,  and  intrusted  (^r)  by 
him  with  the  said  goods,  and  the  said  J.  S.,  with  the  consent  of  the  plaintiff, 
sold  the' said  goods  to  the  defendant  in  his  the  said  J.  S.'s  own  name,  as  the 
true  and  sole  owner  of  the  said  goods,  and  the  said  J.  S.  then  appeared  to  be 
such  true  and  sole  owner,  by  the  plaintiff's  consent,  and  the  plaintiff  did  not 
appear,  nor  was  he  known  by  the  defendant  at  or  before  the  time  of  the  said 
sale,  as  the  proprietor  of  or  to  be  interested  in  the  said  goods,  and  the  defend- 
ant then  bought  and  received  the  said  goods  of  and  from  the  said  J.  S.  as  his 
proper  goods,  and  did  not  know  and  had  not  the  means  of  knowing  that  the 
plaintiff -was  the  owner  of  the  said  goods  or  interested  therein,  or  that  the  said 
J.  S.  was  only  an  agent  in  that  behalf;  and  the  defendant  saith  that  the  said 
J.  S.,  before  the  defendant  had  any  knowledge  or  notice  Qi)  that  the  plaintiff 
was  the  real  owner  of  the  said  goods,  before  and  at  the  time  of  the  said  sale, 
was  and  still  is  indebted  to  the  defendant  an  amount  equal  to  the  plaintiff's 
claim  [^c.  stating  the  debt  as  in  Form  1.] 

BANKRUPTCY. 

10.  Plea  of  Set-off  to  an  Action  hy  the  Assignees  of  a  Bankrupt,  (f) 
That  the  said  E.  F.  at  the  time  of  his  bankruptcy  was  indebted  to  the 
defendant  in  an  amount  equal  to  the  plaintiff's  claim  for  \_here  state  set-qff'\, 
which  amount  was,  at  the  commencement  of  this  suit,  and  still  is  due  to  the 
defendant,  who  is  willing  to  set  off  the  said  amount  against  the  plaintiff's 
claim. 

11.  Action  hy  Assignees.  Plea,  Set-off  on  a  Judgment  against  the 
Bankrupt ;  Replication,  that  it  was  on  a  Warrant  of  Attorney,  not 
filed  within  Twenty-one  Bays. 

Everitt  v.  Wells,  2  M.  &  G.  269. 

12.  Replication  to  a  Set-off  on  a  Bill  accepted  hy  the  Bankrupt  and 
indorsed  hy  the  Drawer  to  the  Defendant,  that  the  Causes  of  Set-off 
were  only  Legal,  and  not  hoth  Legal  and  JEquitahle  Dehts,  inasmuch 
as  the  Indorsement  was  a  Fraud  hetween  the  Drawer  and  the  De- 
fendant to  ohtain  a  Set-off  for  the  Former.  (Je) 

Lackington  v.  Coombs,  6  Bing.  N.  C.  71. 

and  as  his  own  goode,  modo  et  forma,  &c.  such  case,  therefore,  n  set-ofF  of  money  due 

See  form,  Pigeon  v.  Osborn,  9  Dowl.  511  ;  from    the    bankrupt     cannot    he    pleaded  ; 

S.  C.  12  Ad.  &  E.  715.  Groom  v.  Mealy,  2  Bing.  N.  C.  138 ;  or  they 

{q)  :S«e  5  &  6   Vict.   c.   39;   Learoyd   v,  may  recover  money  received  after  the  bank- 

Kobinson,  12  M.  &  W.  745  ;  Bonzi  u.  Stew-  ruptcy,  in  which  case  a  set-off  for  money  due 

art,  4  M.  &  6.  295.  from   the   bankrupt  would   be  equally  bad. 

(A)  Sec  the  observations   of   Parke  B.  1  Wood  v.  Smith,  4  M.  &  "W.  522.     See,  in 

Q.  B.  197.  general,  Chit,  on  Contr.  "Set-off."     K  the 

(i)  Take   care  that  this   plea  is   pleaded  cause  of   set-off   accrued   after   the   act  of 

only  to  those  counts  of  the  declaration  to  bankruptcy,  plead  mutual  credit,  as  in  form 

which   a  set-off   is  applicable.     Where   as-  13  ;  and  see,  further,  as  to  the  distinction  be- 

signees  sue  for  money  had  and  received  to  tween  set-off  and  mutual  credit,  Korster  !•. 

their  use   as  assignees,   or  on   an    account  Wilson,  12  M.  &  W.  203. 
stated   with  them   in   that  character,    they         (k)  See,  as  to  right  of  setting-off  notes  of 

may  recover  in  that  form  of  action  money  bankrupt  bankers  which  came  to  defendant's 

received  by  the  defendant  by  way  of  fraudu-  hiinds  before  ,fiai,  Forster  v.  Wilson,  12  M. 

l8nt  preference   before  the  bankruptcy;   in  &  W.  191. 
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13.  Plea  of  Set-off  and  Mutual  Credit,  in  an  Action  by  the  Assignees 

of  a  Bankrupt.  (J) 

That  before  and  at  the  time  when  the  said  E.  F.  became  bankrupt,  (m)  the 
said  E.  F.  was  indebted  to  the  defendant  (n)  \here  state  the  debts  and  credits, 
which  may  he  as  follows :  for  goods  bargained  and  sold,  and  goods  sold  and 
delivered  by  the  defendant  to  the  said  E.  F.,  and  for  work  done,  &c.  [TVie 
usual  counts.^  And  the  defendant  for  and  on  account  of  the  said  E.  F.,  and 
at  his  request,  had  in  his  own  name  contracted  and  agreed  with  divers  persons 
to  pay  and  become  liable  to  pay  to  the  said  persons  divers  sums  of  money, 
which  said  sums  the  defendant  afterwards  and  before  this  suit  was  called  upon, 
and  was  obliged  to  pay  to  the  said  persons.  And  the  defendant  further  says 
tliat  the  said  E.  F.  had  employed  the  defendants  as  the  brokers  and  agents  of 
him,  the  said  E.  F.,  to  sell  in  their  own  names  divers  large  quantities  of  goods, 
and  to  receive  the  proceeds  of  the  sale  thereof,  and  the  defendant  did  there- 
upon sell  the  said  goods,  and  after  the  said  E.  F.  became  bankrupt  received 

the  proceeds  of  the  sale  thereof,  which  is  the  money  in  the  said count  (o) 

mentioned,  and  in  respect  whereof  the  accounts  in  the  said  count  (j)) 

mentioned  were  stated,  (q)  And  the  defendant  says  that  mutual  credit  had 
been  and  was  given  by  the  defendant,  and  the  said  E.  F.  in  respect  of  the  said 
proceeds,  and  the  claims  herein  pleaded  to,  and  of  the  debts  so  due  to  the 
defendant,  and  sums  of  money  so  contracted  and  agreed  to.  be  paid  by  the  de- 
fendant as  aforesaid],  and  that  he  had  not  at  the  time  of  giving  such  credit  and 
contracting  such  debts  as  aforesaid,  notice  of  any  act  of  bankruptcy  by  the  said 
E.  F.  committed.  And  the  defendant  says  that  the  amount  of  the  said  debts 
and  credits  is  equal  to  the  claim  of  the  plaintiff  herein  pleaded  to,  and  at  the 
commencement  of  this  suit  was,  and  still  is,  due  and  owing  to  the  defendant, 
and  the  defendant  is  willing  to  set  off  the  said  amount  against  the  claim  of  the 
plaintiffs  herein  pleaded  to.  ,  ^ 

(/)    This   defence  is    given   by   12   &   13  bankruptcy.     See  form  of  mutual  credit  on 

Vict;  c.  106,  s.  171.     See  form,  &c.  Gibson  v.  bills  indorsed  by  the  defendant  before  the 

Bell,  1  B'mg.  N.  C.  743  ;  Groom  v.  West,  8  bankruptcy  for  the  bankrupt's  accomraoda- 

Ad.  &  E.  758  ;  Bittleston  v.  Timmis,  1  C.  B.  tion,  Hulme  v.  Muggleston,  3  M.  &  W.  30  ; 

389  ;  Lee  u.  Bullen,  27  L.  J.  Q.  B.  161.  Russell  t>.  Bell,  8  M.  &  W.  277 ;  S.  C.  1  Dowl. 

{in)  It  must  be  shown   that  the' mutual  N.  S.  107  ;  and  a  plea  to' an  action  for  money 

credit  existed  before  bankruptcy.    Boyd  u.  had  and  received  to  the  use  of  the  assignees, 

Mangles,  16  M.  &  W.  337-344.  that  the  defendant  paid  a  bill  which  he  had 

(n)  The  debt  must  be  due  to  the  defend-  accepted  for  the  bankrupt's  accommodation, 

ant  in  his  own  right,  and  not  as  a  trustee  for  who  gave  defendant  another  bill  to  receive 

another.    Collins  v.  Jones,  10  B.  &  C.  777.  the  proceeds  of,  which  he  did  after  the  bauk- 

(o)  Count  for  money  received  for  the  use  ruptcy.     Bittleston  v.  Timmis,  1  C.  B.  389  ; 

of  the  assignees  after  the  bankruptcy.  S.  C.  2  D.  &  L.  817.     The  proper  way  of 

(p)  Count  on  accounts  stated  with  the  replying,  see  Alsager  i>.  Currie,  11  M.  &  W. 

assignees.  14.    A  replicatipn  would  be  bad  which  at- 

(q)  It  is  necessaiy  to  state  the  mode  in  tempted  to  put  in  issue  both  the  fact  of 

which  the  credit  was  given.    Alsager  v.  Cur-  mutual  credit  being  given  and  also  the  exist- 

rie,  11  M.  &  W.  14;  S.  C.  12  M.  &  W.  751.  ence  of  debts  of  such  a  nature  as  could  by 

If  the  plea  is  pleaded  to  a  count  for  money  law  be  the  subject  of  mutual  credit.    Hulmt 

received  to  the  use  of  the  assignees  after  the  v.  Mugglestone,  3   M.  &  W.  30.    The  a.* 

bankruptcy,  it  should  be  shown  that  it  was  signees  cannot  reply  a  fraudulent  delivery  oi 

so  received,  in  consequence  of  credit  given  goods,  for  the  price  of  which  they  sue.    Rns 

before  adjudication  or  notice  of  an  act  of  sell  b.  Bell,  8  M.  &  W.  277. 
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EXECUTORS,   ADMINISTRATORS,   &c. 
14.  Plea  of  Set-off  in  an  Action  hy  an  Executor,  (r) 

That  the  said  E.  F.  at  the  time  of  his  death  was  indebted  to  the  defendant 
in  an  amount  equal  to  the  plaintiff's  claim  for  \here  state  the  debt  as  ante, 
'"  Executors,"  123,  Form  7],  which  said  amount  was  at  the  commencement  of 
this  suit  and  still  is  due  from  the  plaintiff  as  executor  as  aforesaid  to  the  defend- 
ant, and  the  defendant  is  willing  to  set  off  the  same  against  the  plaintiff's  claim. 

15.  Plea  of  Set-off  hy  an  Executor  to  an  Action  against  him.  (a) 

That  the  plaintiff  at  the  time  of  the  death  of  the  said  E.  F.  was  indebted  to 
the  said  E.  F.  in  an  amount  equal  to  the  plaintiff's  claim  for  [Aere  state  the 
claim,  as  ante,  "  Executors,"  121,  Form  1],  which  said  amount  at  the  commence- 
ment of  this  suit  was  and  still  is  due  from  the  plaintiff  to  the  defendant  as 
executor  as  aforesaid,  and  the  defendant  as  executor  as  aforesaid  is  willing  to 
set  off  the  same  against  the  plaintiff's  claim. 


SHIP.     See  "  Seaman,"  ante,  462 ;  «  Ship,"  ante,  244. 

Plea  to  an  Action  against  the  Captain  for  excluding  Plaintiff,  a  Pas- 
senger, from  the  Cuddy,  that  the  Plaintiff  conducted  himself  in  an 
Unbecoming  and  Ungentlemanly  Manner,  and  threatened  the  Cap- 
tain with  Personal  Violence,  (f) 

Prendergast  v.  Compton,  8  C.  &  P.  454. 


SOLICITOR.     See  ante,  55,  61,  304,  807. 


SPIRITUOUS  LIQUORS. 

Plea  to  a  Declaration  for  Goods  sold,  that  they  consisted  of  Spirits 
contrary  to  the  Tippling  Aet.(u} 

That  the  said  debt  is  for  and  on  account  of  spirituous  liquors  delivered  by 
the  plaintiff  to  the  defendant  at  various  times,  not  amounting  at  any  one  time 
to  the  value  of  20*.,  and  was  not  really  and  bond  fide  contracted  at  one  time  to 

(r)  See  the  statute,  ante,  462,  Obs.     A  (s)  As  to  when  and  to  what  claims  this 

debt  due  from  the  plaintiff's  testator  cannot  and  the  preceding  plea  can  be  pleaded,  see 

be  set  off  against  a  debt  which  accrued  to  ante,  463,  Obs. 

the   plaintiff  as  executor  after    the   death.  (t)  And  see  plea  to  an  action  against  a 

Hutchinson   v.   Sturges,  Willes'  Bep.  263,  commander  for  false  imprisonment,  of  rea- 

264;  Shipman  ».  Thompson,  lb.  103;  Bull,  sonable  and  probable  cause  to  suspect  the 

N.  P.  180;    Underwood    v.    Eobertson,  4  plaintiff  of  felony.   Broughton  jj.  Jackson,  18 

Camp.    342 ;     Eogerson    v.    Ladbrooke,    1  Q.  B.  378. 

Bing.  93;  Henslow  v.  Bobertson,  6  Taunt.  (u)  24  Geo.  2,  c.  40,  s.  12;  25  &  26  Vict. 

448,  451 ;  Schofield  v.  Corbett,  6  N.  &  M.  e.  38;  [30  &  31  Vict.  c.  142,  s.  4.]     See  a 

527.    Care  must  be  taken,  therefore,  to  re-  form  under  the  former  act,  Hughes  v.  Done, 

strict  this  plea  to  a  count  charging  a  debt  to  1  Q.  B.  294  ;  10  L.  J.  Q.  B.  65. 
the  deceased. 
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the  amount  of  20s..  or  upwards,  and  no  part  of  such  spirituous  liquors  was  sold 
to  be  consumed  elsewhere  than  on  the  premises  where  sold,  and  delivered  at 
the  residence  of  the  defendant,  the  purchaser  thereof,  in  quantities  not  less  at 
any  one  time  than  a  reputed  quart. 


STAMP. 


Obs.  —  See  ante,  330.  It  is  doubtful  whether  the  want  of  a  stamp  can  in  any  case 
be  pleaded,  but  at  aU  events  such  a  defence  can  only  be  pleaded  in  cases 
where  the  instrument  cannot  be  made  good  before  the  trial.  See  Bradley  v. 
Bardsley,  15  L.  J.  Ex.  115. 


STATUTES  (ACTIONS  ON). 
See  "  General  Issue  by  Statute,"  ante,  286 ;  "  Statutes  Penal,"  ante,  245. 


STOCK-JOBBING.     See  "  Gaming,"  ante,  395. 


SUBSTITUTED   CONTRACT.     See  anfe,  "  Rescinded  Contract." 


SUNDAY.     See  ante,  "  Sale  of  Goods,"  Form  9,  and  notes. 


SURETY.     See  ante,  "  Guaranty,"  137  and  897. 


SURGEON. 

Obs. —  See  ante,  "Apothecaries,"  48  and  300  ;  "Physician,"  220  and  451.  See, 
also,  Gibbons  v.  Budd,  32  L.  J.  Ex.  182  ;  Alvarez  De  la  Rosa  v.  Frieto,  33 
L.  J.  C.  P.  262. 


SURRENDER,  (x) 


TENDER. 


Obs.  —  See,  in  general.  Com.  Dig.;  Bac.  Abr.;  2  Stark.  Ev.;  and  [2  Chitty  Contr. 
(11th  Am.  ed.)  1184  et  seq.  tit.  "  Tender."]  "  The  principle  of  a  plea  of 
tender  is  this,  uiat  the  defendant  has  always  been  ready  at  ail  times  to  pay 
upon  request,  and  on  a  particular  occasion  offered  the  money."  Hesketh  v. 
Fawcett,  11  M.  &  W.  356;  S.  C.  2  Dowl.  N.  S.  829;  [2  Chitty  Contr.  (11th 
Am.  ed.)  1185,  note  (fc)  and  cases  cited.]  Accordingly,  where  a  tender  has 
been  actually  made,  the  effect  of  it  may  be  defeated,  by  showing  a  prior  or 
subsequent  demand  and  refusal  of  the  identical  sum  tendered;  because  thereby 

(x)  See  ante,  426,  forms  10  and  11,  and  notes  thereto. 
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Obs.  thfi  plaintiff  negatives  that  the  defendant  was  always  ready  to  pay.  See  1 
Saund.  336,  note  (2);  Bull.  N.  P.  156;  [2.  Chitty  Contr.  (11th  Am.  ed.)  1197; 
see  Besancon  v.  Shirley,  9  Sm.  &  M.  457;  Lanier  v.  Trigg,  6  Sm.  &  M.  641.] 
A  replication  to  a  plea  of  tender,  that  a  larger  sum  was  due  than  that  ten- 
dered, is  good,  if  it  appear  or  be  alleged  that  it  was  due  in  respect  of  a  single 
entire  cause  of  action.  Tyler  v.  Bland,  9  M.  &  W.  338;  S.  C.  1  Dowl.  N.  S. 
608  ;  Brandon  v.  Newington,  3  Q.  B.  915;  Cotton  v.  Godwin,  7  M.  &  W. 
147  ;  Dixon  v.  Clark,  5  C.  B.  365  ;  Searles  v.  Sadgrove,  5  El.  &  Bl.  639.  The 
law  is,  that  if  A.  be  indebted  to  B.  on  several  distinct  contracts,  he  may  ten- 
der any  one  of  the  sums  due.  Bac.  Abr.  Tender,  449  ;  Jones  v.  Owen,  5  Ad. 
&  E.  222;  Hesketh  v.  Fawcett,  uU  sup. :  Smith  v.  Manning,  5  C.  B.  N.  S. 
632;  Robinson  v.  Ward,  8  Q.  B.  920.  But  where  the  sum  demanded  is  due 
upon  a  single  entire  contract,,  a  tender  of  part  is  bad,  and  a  set-ofF  cannot  be 
deducted  so  as  to  make  a  tender  of  the  balance  sufficient.  Searles  u.  Sad- 
grove,  ubi  supra;  Philpotts  v.  Chfton,  10  W.  R.  135.  It  must,  however,  ap- 
pear upon  the  pleadings  that  the  contract  was  indivisible.  Hesketh  v.  Faw- 
cett, ubi  supra,  Brandon  v.  Newington,  ubi  supra.  And  so  it  should  seem 
that  a  plea  of  tender  of  part  to  a  declaration  on  a  bill  of  exchange  or  a  prom- 
issory note  would  be  bad.  Cotton  v.  Goodwin,  uhi  supra;  Hesketh  v.  Faw- 
cett, ubi  supra;  Wain  v.  Baily,  2  P.  &  Dav.  307;  S.  C.  10  Ad.  &  E.  616. 
Nor  can  a  tender  be  pleaded  to  a  bill  or  note  at  all,  or  to  a  bond  conditioned 
for  payment  on  a  day  certain,  after  it  becomes  due;  Poole  v.  Tunbridge,  2 
M.  &  W.  225  ;  Hume  v.  Peploe,  8  East,  168  ;  Dixon  v.  Clark,  ubi  supra  ;  Do- 
hie  V.  Larkan,  10  Ex.  776;  2  Wms.  Saund.  486  i;  unless  to  a  note  payable 
on  demand.  Norton  ».  EUam,  2  M.  &  W.  463.  The  debtor  is  bound  to  ten- 
der on  the  precise  day,  and  cannot  plead  a  tender  made  afterwards.  But  the 
drawer  or  indorser  of  a  bill  may  tender  the  amount  without  interest  upon 
notice  of  dishonor.  Siggers  v  Lewis,  1  Cr.,  M.  &  R.  370  ;  Walker  ».  Barnes, 
5  Taunt.  240.  If  the  plaintiff  intends  to  set  up  that  the  debt  was  payable  on 
a  day  certain,  and  that  the  tender  was  not  made  on  the  day  he  should  so  re- 
ply, where  it  does  not  appear  by  the  declaration  that  the  debt  was  so  payable. 
Smith  V.  Manners,  5  C.  B.  N.  S.  632, 
Tender  of  a  larger  sura  will  support  a  plea  of  tender  of  a  smaller  ;  Dean  v. 
James,  4  B.  &  Ad.  548  ;  but  an  actual  tender  and  production  of  the  money, 
unless  especially  dispensed  with,  must  be  proved.  Finch  v.  Brook,  1  Scott, 
70-76;  1  Bing.  N.  C.  253  ;  Douglas  v.  Patrick,  3  T.  R.  683;  Read  v.  Gold- 
ing,  2  M.  &  G.  86.     [As  to  the  money  in  which  a  tender  is  to  be  made,  see 

2  Chitty  Contr.  (11th  Am.  ed.)  1196,  and  note  (6),  1197,  and  note  (e^).  Effect 
of  creditor  not  objecting  to  the  quality  of  the  tender,  2  Chitty  Contr.  1196, 
1197,  and  note  (e').]  Moreover,  the  tender  must  not  be  clogged  with  any 
condition;  therefore,  an  offer  to  pay  £10  as  the  balance  of  a  disputed  account, 
upon  condition  of  receiving  a  receipt  in  full,  is  an  insufficient  tender.  Foord 
V.  Noll,  2  Dowl.  N.  S.  618  ;  Jennings  v.  Major,  8  C.  &  P.  67;  Bowen  v. 
Owen,  11  Q.  B.  13;  [2  Chitty  Contr.  (11th  Am.  ed.)  1194  et  seq. ;  Thayer 
V.  Brackett,  12  Mass.  450;  Richardson  v.  Boston  Chemical  Laboratory,  9 
Met.  42;  Gassett  v.  Andover,  21  Vt.  342.]  But  a  mere  declaration,  such  as 
"this  is  the  amount  of  your  bill,"  will  not  invalidate  a  tender.  Henwood  v. 
Oliver,  1  Q.  B.  409.  See,  also.  Bull  v.  Parker,  2  Dowl.  N.  8.  345.  Whether 
the  tender  has  been  conditional  or  not  is  a  question  for  the  jury.  Eckstein 
V.  Reynolds,  7  Ad.  &  E.  80.  Tender  is  not  pleadable  to  a  claim  for  unliqui- 
dated damages.     Dearie  v.  Barrett,  2  Ad.  &  E.  82. 

A  plea  of  tender  is  an  issuable  plea,  and  may  be  pleaded  after  time  obtained. 
See  Moore  v.  Smith,  1  H.  Bl.  369;  Kilwick  o.  Maidman,  1  Burr.  59.  Where' 
there  is  any  doubt  as  to  the  formality  or  proof  of  the  tender,  the  proper 
course  is  to  plead  payment  of  money  into  court  ;  Leatherdale  v.  Sweepstone, 

3  C.  &  P.  342  ;  because  if  defendant  fail  on  his  plea  of  tender,  he  will  have 
to  pay  all  costs,  whereas  on  the  plea  of  payment  of  money  into  court,  defend- 
ant only  pays  costs  up  to  the  time  of  his  plea,  if  plaintiff  take  it  out  and  pro- 
ceed no  further  ;  r.  12  H.  T.  1853;  and  defendant  obtains  all  his  subsequent 
costs,  if  plaintiff  unsuccessfully  proceed  further  after  the  plea  of  payment  of 
money  into  court.  As  to  staging  proceedings  on  payment  before  declaration, 
&c.  of  debt  and  costs,  see  2  Chit.  Arch.  Ind.  "  Staying,"  &c.  The  tender,  if 
pleaded  to  a  special  count,  admits  the  contract  therein  stated ;  if  pleaded  to 
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Oiis.  the  common  count,  it  is  an  admission  only  to  tlie  extent  of  the  sum  tendered. 
Cox  0.  Brian,  3  Taunt.  95  ;  Bulmer  v.  Home,  1  N.  &  M.  11 7,  [ante,  449.]  No 
other  plea  to  the  same  course  of  action  will  be  allowed.  Maclellan  «.  Howard,  4 
T.  E.  194 ;  Orgill  v.  Kemshead,4  Taunt.  459.  The  sum  tendered  must  be  paid 
into  court,  or  plaintiff  may  sign  judgment  as  for  want  of  a  plea  as  to  the  sum 
tendered,  but  not  for  the  residue  of  the  demand  stated  in  the  declaration. 
Chapman  u.  Hicks,  2  Dowl.  641.  [See  ^o.if,  471,  note  (z).]  Money  deposited 
in  court  in  lieu  of  bail  cannot  be  transferred  to  the  account  of  a  payment 
into  court  on  a  plea  of  tender.  Stultz  v.  Heneage,  10  Bing.  561.  The  amount 
tendered  is  not  to  be  considered  as  recovered  in  the  action.  James  l:  Vane, 
29  L.  J.  Q.  B.  169 ;  and  see  Beard  v.  Perry,  81  L.  J.  Q.  B.  30. 

1.   2%e  Greneral  Issue,  except  as  to  Part,  and  a  Tender  of  that  Part. 

The  defendant,  (y)  except  as  to  the  sum  of  £ [the  exact  sum  tendered'], 

parcel  of  the  money  claimed,  says  that  he  never  was  indebted  as  alleged,  (s) 

And  as  to  the  said  sum  of  £ ,  parcel,  [^r^'-J'  ^^  defendant  says  that  he 

always  was,  and  still  is,  ready  and  willing  to  pay,  and  before  action  tendered,  («) 

and  offered  to  pay  to  the  plaintiff  the  said  sum  of  £ ,  parcel  [^c],  to 

receive  which  the  plaintiff  then  wholly  refused;  and  the  defendant  now  brings 
the  same  into  court  ready  to  be  paid  to  the  plaintiff. 

[la.  Answer  of  Part  Payment  and  Tender. 

And  the  defendant  comes  and  says  that  he  has  paid  the  note  mentioned  in 
the  plaintiff's  writ,  except  the  sum  of  fifty  dollars ;  and  before  the  plaintiff 
sued  out  his  writ  he  tendered  to  the  plaintiff  said  sum  of  fifty  dollars,  and  now 
brings  the  same  into  court  for  the  plaintiff.] 

2.  Replication  to  the  Preceding,  Denial  of  the  Tender.  (V) 

That  the  defendant,  did  not  tender  or  offer  to  pay  the  said  sum  of  £ ,  as 

in  the  said  [«ecowrf]  plea  alleged. 

(y)  Take  care,  if  the  declaration  contain  1    Bing.  N.  C.  253 ;  the  plea   should   spe- 

a  count  on  a  bill  or  note,  to  restrict  this  cially  allege  such  dispensation  or  discharge 

commencement,   so   that    the   general  issue  after  alleging  a  readiness  at  all  times,  and 

may  not  include  that  count.  that  defendant   was    about    to   tender,    &f. 

[z]  Plead  never  indebted  as  above,  if  the  See,  further,  Douglas  v.  Patrick,  3  T.  R. 
defendant  deny  that  the  remainder  of  the  684 ;  Turner  v.  Crossley,  3  M.  &.  W.  4.*!. 
demand  ever  existed  ;  or  plead  any  special  As  to  a  tender  of  goods  in  perfoi-mance  of 
defence,  with  or  mthout  never  indebted,  ac-  a  contract,  see  Startup  v.  Maedonald,  6  M. 
rording  to  the  facts ;  but  care  must  b& taken  &  G.  593 ;  Isherwood  v.  Whitmore,  10  M.  & 
not  to  plead  as  to  the  sum  tendered  any  other  W.  757  ;  S.  C.  11  M.  &  \V.  347  ;  [2  Cliittv 
lilea  than  the  plea  of  tender ;  see  1  Saund.  Contr.  (11th  Am.  ed.)  1201  e(  scy.  and  notes"] 
33  e,  note  ;  Dowgall  v.  Bowman,  3  Wils.  Tender  on  a  bill,  Wain  v.  Bailey,  2  P.  &  D. 
145;  2  Bl.  R.  723,  S.  C;  Maclellan  v.  307  ;■  S.  C.  10  Ad.  &  E.  616. 
Howard,  4  T.  R.  194;  otherwise  a  demurrer  (b)  The  plaintiff  may,  if  he  pleases,  con- 
will  hold.  [A  plea  of  tender  before  suit  fess  that  he  is  satisfied  as  to  the  sum  tendered, 
brought  must  contain  a  profert  in  curiam  See  form  1,  ante,  "  Nol.  Pros."  442.  The 
of  the  mouey  tendered,  and  must  be  pleaded  above  replication  puts  the  defendant  on  proof 
in  bar  of  the  damages  ultra,  &c.  and  not  in  of  a  strictly  legal  tender  of  the  sum.  In  any 
bar  of  the  action.  Ayres  w.  Pease,  12  Wend,  case  the  plaintiff  may  take  the  sum  out  of 
393;  Carl ey  w.  Vance,  17  Mass.  389;  Claflin  court  at  once.  The  prior  issuing  of  the 
V.  Hawes,  8  Mass.  261 ;  Crawford  v.  Harvey,  virrit  need  not  now  ever  be  replied  specially, 
1  Blackf.  383  ;  Jarboe  v.  McAtee,  7  B.  Mon.  the  date  of  the  writ  as  stated  on  the  record 
279 ;  Sheriden  v.  Smith,  2  Hill,  538 ;  Earle  being  conclusive  as  to  this  fact.  See  Whip- 
t>.  Eaile,  1  Harr.  273.]  pie  v.  Manley,  1  M.  &  W.  432.    Issue  may 

(a)  An  actual  tender  must  be  averred  in  be  joined  on  the  plea  except  as  to  the  pay- 
general.     Semble,  however,  where  the  plain-  ment  into  court,  and  thereby  both  the  tender 
tiff  expressly  dispensed  with  the  actual  pro-  and  the  defendant's  continued  readiness  and 
duction  of  the  money,  see  Chitty  on  Con-  willingness  put  in. issue, 
tracts.  Index,  "  Tender ; "  Pinch  a.  Brook, 
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3.  Replication,  a  Demand  of  the  Debt  before  the  Tender,  (c) 
That  the  defendant  was  not  always  ready  and  willing  to  pay  the  said  sum 

of  £ ,  parcel  [^'c-]'  '■o  ^^^  plaintiff,  as  iu  the  said  plea  alleged,  in  this,  to 

wit,*  that  after  the  accruing  of  the  said  causes  of  action  as  to  the  said  sum  of 

£ ,  parcel  [^c],  and  before  the  defendant  tendered  and  offered  to  pay  the 

same  as  aforesaid,  and  before  the  commencement  of  this  suit,  the  plaintiff 

demanded  the  said  sum  of  £ ,  parcel  ["^c.],  of  and  from  the  defendant, 

and  then  requested  him  to  pay  the  same  ;  but  the  defendant  did  not  nor  would 
then  pay  the  same  or  any  part  thereof  to  the  plaintiff,  but  then  wholly  neg- 
lected and  refused  so  to  do,  and  therein  made  default. 

4.  Replication,  a  Demand  of  the  Sum  tendered  after  Tender,  (c?) 

As  in  Form  3,  to  the  asterisk.']  That  after  the  making  of  the  said  tender, 
and  before  the  commencement  of  this  suit,  the  plaintiff  demanded  of  and  re- 
quested the  defendant  to  pay  him  the  plaintiff  the  said  sum  of  £ ,  parcel 

[^c]  ;  but  the  defendant  then  wholly  refused  to  pay  the  same  to  the  plaintiff. 

5.  Replication,  a  Larger  Sum  due  at  the  Time  of  Tender,  (e) 

That  at  the  time  of  the  making  of  the  said  tender  in  the  said  [secorKT]  plea 

alleged,  there  was  and  still  is  a  larger  sum  than  the  said  sum  of  £ ,  due 

and  owing  from  the  defendant,  as  one  entire  sum  and  in  respect  of  a  single 
entire  contract,  the  same  being  the  money  claimed  in  the  declaration. 


USE   AND   OCCUPATION.     See  "  Landlord  and  Tenant,"  184  and  464. 


VENDORS  AND  PURCHASERS  OP  REALTY. 

Obs.  —  See  forms  of  declaration,  ante,  249.  Non  assumpsit  would  deny  that  the 
defendant  made  the  contract,  as  alleged,  by  himself  or  his  agent;  the  obiec- 
tion  also  might  be  taken  under  it,  that  the  contract  was  not  in  writing. 
"Frauds,  Statute  of,"  ante,  394.  It  would  admit  the  plaintiff's  performance 
of  his  part  of  the  contract  in  furnishing  an  abstract,  making  a  good  title,  ten- 
dering a  conveyance,  &c.  and  also  the  breach  on  the  part  of  the  defendant. 
See  plea  of  rescinded  contract,  ante,  p.  360.  Fraud  by  the  employment  of 
puffers  or  otherwise  should  .be  specially  pleaded.  Law  on  this  subject, 
Thornett  v.  Haines,  15  L.  J.  Ex.  230;  [15  M.  &  W.  367  ;  Green  <;.  Baver- 
stock,  14  C.  B.  N.  S.  204;  1  Chitty  Contr.  (11th  Am.  ed.)  406,  407,  and  note 
(m),  409,  and  note  (»);  1  Sugden  V.  &  P.  (8th  Am.  ed.)  9  et  seq.  and  notes.] 
To  a  declaration  for  an  estate  bargained  and  sold,  it  would  be  competent  for 
the  defendant,  under  the  general  issue,  to  show  that  there  had  been  no  con- 
veyance or  deed  such  as  the  law  requires.  Per  Parke  B.  Johnson  v.  Dodo-son, 
2M.  &W.  657. 

(c)  See  Obs.  supra;  1  Wms.  Saund.  33  c.  Cotton  v.  Godwin,  7  M.  &  "W.  147  ;  Hesketh 
Ajoinder  of  issue  would  be  sufficient,  as  the  v.  Fawcett,  11  M,  &  W.  356;  Brandon  v. 
defendant's  refusal  to  pay  on  demand  would  Newington,  3  Q.  B.  915  ;  Dixon  v.  Clark,  5 
negative  his  being  always  ready  and  willing  C.  B.  366  ;  Searles  v.  Sadgrove,  5  El.  &  Bl. 
to  pay.  Johnson  v.  Clay,  7  Taunt.  486;  639;  25  L.  J.  Q.  B.  15;  Holdeu  o.  Ballan- 
Poole  V.  Tunbridge,  2  M.  &  W.  223,  226.  tyne,  29  L.  J.  Q.  B.  148 ;  Philpotts  v.  Clifton. 

(d)  See  Ohs.  ante,  469,  and  preceding  note.  10  W.  R.  135. 

(e)  See  Obs.  ante,  469.    Like  replication, 
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1.  Vendor  against  Vendee,  for  not  completing;  Plea  that  Plaintiff  did 
not  make  a  Grood  Title. 
That  the  plaintiff  did  not,  on  or  before  the  said  day  of 


-,  deduce  and  make  a  good  title  to  the  said  premises  l_add,  if  necessary, 
"  subject  as  in  the  said  agreement,"  or  "  condition  of  sale  in  that  behalf  men- 
tioned "],  according  to  the  terms  of  the  said  agreement  [or  "  the  conditions  of 
sale"]. 

2.  Vendor  against  Vendee,  for  not  completing ;  Plea  that  Plaintiff 
was  not  ready  to  convey. 

That  the  plaintiff  was  not  ready  and  willing  to  complete  the  said  convey- 
ance and  purchase  {or  "  to  assign  over  the  said  lease  of  the  said  messuage  and 
tenement  with  the  appurtenances,"  according  to  the  declaration],  as  alleged,  {f) 

[3.  Plea  hy  Vendor,  that  he  rescinded  the  Contract  under  a  Promise 
contained  in  the  Conditions  of  Sale. 

Steer  v.  Crowley,  14  C.  B.  N.  S.  337  ;  Shoreditch  v.  Hughes,  33  L.  J.  C.  P. 
349.] 

4.  Vendor  against  Vendee  of  a  Leasehold  Interest,  for  not  completing  ; 

Plea  that  the  Plaintiff  was  not  possessed  of  the  Term. 

That  the  plaintiff  was  not  at  the  time  of  the  breach  of  the  said  agreement 
possessed  of  the  said  [residue  of  the  said]  term  of  years  in  the  said  tenements, 
as  alleged,  (jr) 

5.  Vendee  against  Vendor,  for  not  completing ;  that  no  Conveyance 

was  tendered.  (K) 
That  the  plaintiff  did  not  tender  to  the  defendant  any  deeds  in  that  behalf 
for  the  conveying  the  said  tenements  to  the  plaintiff,  as  alleged.    [See  Vonhol- 
len  V.  Knowles,  12  M.  &  W.  602.] 

(/)  See  other  forms,  Simmons  v.  Hesel-  ment,  was  held  bad  on  special  demurrer.  De 
tine,  28  L.  J.  C.  P.  129  ;  [5  C.  B.  N.  S.  554 ;  Medina  v.  Norman,  supra.  In  general  the 
Marsden  v.  Moore,  4  H.  &  N.  500 ;]  Jones  v.  seller  is  to  make  a  good  title,  then  the  pur- 
Barkley,  2  Dougl.  684 ;  Poole  v.  Hill,  6  M.  &  chaser  is  to  prepare  and  tender  the  convey- 
W.  835.  This  involves  a  denial  of  plaintifFs  ance,  and  then  the  seller  to  execute  it.  Laird 
ability,  that  is,  his  title,  to  make  the  convey-  v.  Pim,  7  M.  &  W.  482  ;  and  see  Jones  v. 
ance  at  the  time  when  the  defendant  was  Barkley,  2  Doug.  684. 
called  upon  to  accept  it;  De  Medina  v.  Nor-  (g)  Under  this  plea  the  defendant  may 
man,  9  M.  &  W.  820 ;  and  Kirtley  v.  Cope-  show  any  objections  which  existed  to  the 
land  I  Cr.  &  M.  379  ;  and  under  it  any  act  lease  constituting  the  plaintifFs  title  to  the 
which  disqualifies  the  plaintiff  from  perform-  terra  which  he  professes  to  sell.  If  the  de- 
ing  the  contract,  such  as  his  insanity,  may  feet  of  title  occurred  from  matter  posterior 
be  given  in  evidence.  lb.  See  Isherwood  u.  to  that  lease,  that  should  be  specially  pleaded. 
Whitmore,  10  M.  &  W.  757  ;  S.  C.  U  M.  &  Wheeler  v.  Wright,  7  M.  &  W.  360. 
W.  7.  If  the  declaration  do  not  aver  spe-  (A)  See  Poole  v.  HUl,  6  M.  &  W.  840. 
cifically  that  the  plaintiff  had  a  title,  or  was  In  Vonhollen  v.  Knowles,  12  M.  &  W.  602, 
ready  to  convey  at  the  time  of  the  breach  of  it  was  held  that  the  defendant  might  show 
the  agreement,  it  wiU  be  proper  to  introduce  under  this  plea  that  the  lease  actually  ten- 
that  restriction  into  the  traverse.  As  it  is  dered  contained  untrue  recitals  which  might 
sufficient  if  plaintiff  can  procure  a  title  be-  aftenrards  have  operated  against  the  defend- 
fore  he  is  called  on  to  complete,  a  plea  which  ant,  and  therefore  that  he  was  not  bound  to 
traversed  an  averment  in  the  declaration  that  execute  it. 
he  had  a  title  at  the  time  he  made  the  agree- 
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6.  Vendee  against  Vendor,  for  not  delivering  an  Abstract,   Sj-o. ;  tJiat 
the  Defendant  discharged  him  from  so  doing,  (i} 

That  he  was  always,  after  the  making  of  the  said  agreement,  and  before  and 

on  the  said day  of ,  a.  d. ,  and  always  afterwards,  ready  and 

willing  and  able  to  deliver  to  the  plaintiff,  or  his  solicitor,  at  his  the  defend- 
ant's own  expense,  an  abstract  of  his  title  to  the  said  tenements,  and  to  deduce 
such  good  title  thereto  as  aforesaid,  and  to  complete  the  said  purchase,  accord- 
ing to  the  agreement  on  his  part,  and  was  about  so  to  do,  but  the  plaintiff, 
before  and  on  the  said day  of ,  a.  d. ,  and  before  this  suit,  dis- 
charged and  prevented  the  defendant  from  offering  to  deliver  or  delivering 
such  abstract  and  deducing  such  title,  and  completing  the  said  purchase  on  his 
part,  and  the  plaintiff  has  not  since  and  before  this  suit  offered  to  perform  the 
said  agreement  on  his  part,  or  required  the  defendant  to  deliver  such  abstract 
to  the  plaintiff"  or  his  solicitor,  or  deduce  such  title,  or  complete  the  said  pur- 
chase on  his  the  defendant's  part. 


(i)  The  late  case  of  Rippinghall  v.  Lloyd, 
5  B.  &  Ad.  742,  contains  much  information 
on  the  subject.  The  vendor  covenanted 
under  seal  with  the  vendee  that  he  would, 
0!i  or  before  the  30th  of  November,  deduce 
a  good  title  to  the  premises  sold,  and  would, 
on  or  before  the  8th  of  January,  execute  a 
proper  conveyance  for  conveying  the  fee- 
simple,  and  it  was  stipulated  that  the  con- 
veyance should  be  prepared  by  and  at  the 
expense  of  the  vendee;  and  further,  that  if 
the  vendor  should  not  verify  the  title  to  the 
vendee  or  his  agent  by  production  of  deeds, 
&c.  at  Korwich,  Lynn,  or  London,  before  the 
30th  of  November,  the  agreement  should  be 
void.  In  an  action  of  covenant  by  the  ven- 
dee two  breaches  were  assigned;  7?rsf,  that 
the  vendor  did  not,  on  or  before  the  30th  of 
•  November,  deduce  a  good  title ;  secondly, 
that  the  defendant  did  not,  on  or  before  the 
8th  of  January,  execute  a  proper  convey- 
ance. Flea.  Jirst,  that  the  vendor  did,  before 
the  30th  of  November,  produce  and  show 
divers  deeds-,  in  part  deducing  a  good  title, 
and  that  until  and  upon  that  day  he  was 
ready  and  willing  to  produce  and  show  to 
the  vendee  otlier  deeds  completing  such  title, 
and  would  on  or  before  that  day  have  pro- 
duced such  deeds  to  the  vendee  or  agent 
attendins-,  whereof  the  vendee  had  notice, 
but  that  he  would  not  by  himself  or  agent 
attend.  Held,  on  special  demurrer,  that  the 
plea  was  bad,  inasmuch  as  the  vendor's  cov- 
enant was  general,  and  therefore  the  facts 
stated  were  no  excuse ;  and  that  if  the  cov- 
enant could  be  read  as  qualified  by  the  sub- 
sequent stipulation  as  to  the  place,  the  plea 
ought  to  have  averred  notice  to  the  vendee 
at  which  of  the  three  places  the  vendor 
would  be  ready  to  produce  his  deeds.  Plea, 
secondly,  to  the  first  breach,  that  by  a  subse- 
quent agreement,  made  before  any  breach 


committed,  the  time  of  deducing  title  had 
been,  enlarged,  and  that  the  vendor  was 
ready  to  deduce  title  within  such  enlarged 
time.  Thirdly,  the  defendant  pleaded  a  sim- 
ilar agreement  after  breach,  and  that  plain- 
tiff accepted  such  agreement,  as  a  substitu- 
tion for  the  former,  and  as  a  satisfaction  of 
the  damages  resulting  from  the  bresich,  and. 
that  the'  defendant  was  ready  to  fulfil  such 
agreement,  but  plaintiff  refused,  &c.  Held, 
on  special  demurrer,  that  the  second  plea 
was  bad  in  not  stating  the  new  agreement 
to  have  been  under  seal.  Leave  was  given 
to  amend  the  second  plea  by  stating  the  new 
agreement  to  have  been  in  writing ;  but  quaere, 
if  it  were  so,  whether  the  facts  amounted  to 
a  good  accord  and  satisfaction.  Plea  to  the 
second  breach  of  covenant  that  the  vendor 
until  and  on  the  8th  of  January  was  ready 
and  vrilling  to  execute  proper  conveyances, 
Snd  would  have  executed  the  same,  if  the 
plaintiff  would  have  prepared  and  tendered 
them,  but  that  he  did  not  do  so.  Replication, 
that  the  vendor  did  not  deduce  a  good  title, 
wherefore  the  vendee  did  not  prepare  the 
conveyance.  Rejoinder,  that  although  the 
vendor  within  reasonable  time  before  the 
8th  of  January  was  ready  and  willing  and 
offered  to  deduce  a  good  title,  so  that  the 
vendee  might,  before  the  8th  of ,  January, 
have  prepared  and  tendered  conveyances, 
whereof  the  vendee  had  notice,  yet  the  ven- 
dee refused  to  have  such  title  deduced,  and 
discharged  tlie  defendant  from  deducing 
such  title.  Surrejoinder,  that  the  vendor 
was  not  ready  and  willing  to  deduce,  &c. 
On  general  demurrer,  held,  that  upon  this 
breach  the  matter  pleaded  by  the  vendee 
was  no  answer  to  the  pleas  of  the  vendor, 
and  that  the  latter  was  entitled  to  judg- 
ment. 
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[7.  Plea  by  Vendor,  that  he  made  a  Grood  Title  according  to  the  Con- 
ditions of  Sale. 
Simmons  v.  Hazeltine,  5  C.  B.  N.  S.  554.    See  Smith  v.  Tanner,  1  M.  &  G. 
803.] 


WAGES.     See  ante,  895. 


WAIVER  OF  PLEA. 

Oiss.  —  By  E.  8,  H.  T.  1853,  ■'  The  defendant  shall  not  be  at  liberty  to  waive  his 
plea,  or  enter  a  relicta  verificalione  after  a  demurrer,  without  leave  of  a  court 
or  a  judge,  unless  Jjy  consent  of  the  plaintiff  or  his  attorney.  Under  the  old 
practice,  waiving  a  plea  was  a  mode  of  evading  paying  costs  on  a  demurrer. 
Cooper  V.  Paynter  and  Hutton  v.  Turk,  cited  in  M'lntyre  v.  Miller,  18  M.  & 
W.  725-734,  note. 


WARRANTY. 

Obs. —  See  declarations,  ante,  256.  Non  assumpsit  does  not  deny  the  breach,  but 
only  the  sale  and  warranty.  R.  6,  T.  T.  1853;  Smith  i'.  Parsons,  8  C.  &  Pi 
199.  Where  only  a  denial  of  the  unsoundness,  and  non  assumpsit  were 
pleaded,  Tindal  C.  J.  held  that  the  defendant  could  not  show  that  the  plain- 
tifiE  entered  into  reference  of  the  question  of  unsoundness  to  two  veterinary 
surgeons,  and  that  they  signed  a  paper  containing  their  decision,  by  which 
the  plaintiff  was  bound.  Watson  v.  Denton,  7  C.  &  P.  86;  and  see  Ellis  u. 
Chinnock,  lb.  169. 

1.  General  Issue. 
Non  assumpsit,  ante,  284. 

2.  Denial  of  the  Warranty. 
That  he  did  not  warrant,  as  alleged. 

3.  Plea  to  Declaration  on  the  Warranty  of  a  fforse;  Denial  that  the 

Horse  was  unsound. 
That  the  said  horse  was  at  the  time  of  the  making  the  said  warranty  sound. 

4.  Plea  to  a  Declaration  on  the  Warranty  of  a  Horse,  that  the  Defend- 
ant took  it  bach,  and  delivered  Another  to  the  Plaintiff  in  Satisfac- 
tion. 

That  after  the  accruing  of  the  said  causes  of  action,  and  before  this  suit,  it 
was  agreed  between  the  plaintiff  and  the  defendant  that  the  defendant  should 
take  back  from  the  plaintiff  the  said  horse,  and  should  deliver  to  the  plaintiff  a 
certain  other  horse  of  the  defendant,  in  satisfaction  and  discharge  of  the  said 
alleged  causes  of  action ;  and  the  defendant  afterwards,  and  before  this  suit,  in 
pursuance  of  the  said  agreement,  took  back  from  the  plaintiff  the  said  horse, 
and  delivered  to  the  plaintiff,  and  the  plaintiff  received  the  said  other  horse,  in 
satisfaction  and  discharge  of  the  said  alleged  causes  of  action. 


476  PLEAS  IN   CONTRACT.      WORK  AND  MATERIALS. 

WITNESS.    Ante,  263. 


WORK  AND  MATERIALS. 
Effect  of  non  assvunpsit  and  never  indebted,  ante,  284. 

JPlea  to  a  Count  for  Work  in  composing  a  Farce  for  the  Defendant,  that 
it  was  an  Indecent  and  Libellous  Production.  (Jc) 

That  the  said  work  and  labor  of  the  plaintiff  were  performed  and  bestowed 
by  the  plaintiff  for  the  defendant  in  writing  and  composing  a  farce  for  the 
defendant  at  his  request ;  and  that  the  said  farce  was  designed  to  be  by  the 
plaintiff,  and  the  defendant  respectively,  a  farce  of  an  indecent  and  immoral 
nature  and  tendency,  and  to  contain  and  does  contain  libellous,  scandalous,  in- 
decent, and  immoral  passages,  sentiments,  words,  and  matters,  and  was  not  nor 
is  a  farce  fit,  legal,  or  proper  to  be  performed,  read,  or  published. 

(o)  Illegality  of  consideration   must   be  bring  it  about,  may  be  entitled  to  compensa- 

specially  pleaded.   Ante,  401.    A  contract  as  tion  for  his  trouble.   Wells  v.  Porter,  2  Bing. 

between  two  persons  may  be  illegal  and  void,  N.  C.  722. 
and  yet  an  agent,  innocently  employed  to 


PRECEDENTS,  Etc. 

PART  II. 


DECLARATIONS   IN   TORT. 


ACCIDENT.     See  post,  "  Negligence.' ' 


AGENTS. 


Obs.  —  An  action  of  tort  lies  against  an  agent  at  the  suit  of  his  employer  for  neg- 
lect or  unskilfulness  in  the  execution  of  the  business  which  he  was  retained 
to  perform.  Courtney  v.  Earle,  10  C.  B.  73;  20  L.  J.  C.  P.  7.  See  Samuel  w. 
Judin,  6  East,  333;  Elsee  v.  Gatward,  5  T.  R.  143;  see,  also,  Boorman  v. 
Brown,  3  Q.  B.  510;  10  L.  J.  Q.  B.  273;  11  L.  J.  Ex.  437;  U  CI.  &  Fin. 
ix.;  [Washington  v.  Eames,  6  Allen,  419.  But  not  for  injuries  caused  by  his 
mistake  in  a  doubtful  matter  of  law.  Mechanics'  Bank  v.  Merchants'  Bank, 
6  Met.  13;  Hicks  v.  Minturn,  19  Wend.  550.]  The  forms  of  declaration  in 
contract,  part  1,  38-47,  will  assist  in  framing  a  declaration  in  tort  against  an 
agent.  In  tort  a  promise  or  undertaking  to  use  due  care,  &c.  should  not  be 
alleged.  See  Corbett  «.  Packington,  6  B.  &  C.  268 ;  Smith  v.  White,  6  Bing. 
N.  C.  218.  Where  a  declaration,  after  stating  certain  facts,  alleges  that  it 
thereupon  became  the  duty  of  the  defendant,  &c.  the  allegation  is  to  be  un- 
derstood as  a  mere  exposition  of  the  legal  liability  supposed  to  result  from  the 
previously  stated  facts,  and  as  an  assertion  that  the  defendant  became  there- 
by bound  by  law  to  do  the  act,  and  not  as  a  distinct  substantive  allegation. 
Brown  v.  Mallet,  5  C.  B.  599;  17  L.  J.  C.  P.  227;  [1  Chitty  PL  397,  398.] 
Unless  the  duty  results  in  all  cases  from  stated  facts,  the  declaration  so 
framed  is  bad.  The  allegation  of  duty  is  superfluous  where  the  facts  stated 
show  a  legal  liability,  and  it  is  useless  where  they  do  not.  lb.  See;  also,  Sey- 
mour V.  Maddox,  16  Q.  B.  326;  20  L.  J.  Q.  B.  327;  Roberts  v.  Great  Wes- 
tern Ry.  Co.  4  C.  B.  N.  S.  506;  27  L.  J.  C.  P.  266.  Since  the  Com.  L.  Pr. 
Act,  1852,  counts  in  contract  and  tort  may  be  joined  in  the  same  declaration 
(s.  41)  ,so  that  it  is  now  comparatively  of  little  consequence  whether  a  count 
be  framed  in  tort  or  contract.  [May  v.  Western  Union  Telegraph  Co.  112 
Mass.  90.]  See,  generally,  as  to  the  liability  of  agents,  [1  Chitty  Contr. 
(11th  Am.  ed.)  274  et  seq. ;  2  lb.  803  ;]  Paley  on  Agency,  by  Lloyd  ;  Story 
on  Agency.     See  forms,  "  Attorneys,"  "  Bailees,"  post,  483,  484. 

1.  Against  a  Broker  for  selling  on' Credit,  (a) 

For  that  the  plaintiff  employed  the  defendant  for  reward  to  sell  goods  for 

(a)  Boorman  v.  Brown,  3  Q.  B.  510;  10  L.  to  sell  has  an  authority  to  sell  on  credit  or 
J.  Q.  B.  273  ;  11  L.  J.  Ex.  437  ;  11  CI.  &  I",  cash,  according  to  the  usage  of  the  trade. 
1 ;  [arUe,  42,  note  (z).]   An  agent  authorized    But  the  credit  must  not  be  beyond  the  usual 
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the  plaintiff  for  ready  money,  and  the  defendant  received  the  said  goods  for 
such  purpose,  and  afterwards  sold  the  said  goods  on  credit,  whereby  the  plain- 
tiff has  been  deprived  of  the  price  of  the  said  goods,  and  is  liable  to  lose  the 


2.  Against  a   West  India  Agent  for  improperly  drawing  a  Bill  in 
Plaintiff's  Name,  on  which  the  Plaintiff  was  sued  to  Judgment. 

Pickwood  V.  Neate,  10  M.  &  W.  206. 

3.  Against  an  Accountant  for  so  negligently  making  out  his  Accounts 

that  Plaintiff  paid  Money  which  he  was  not  liable  to  pay.  (J) 
Story  V.  Richardson,  6  Bing.  N.  C.  123. 

4.  Against  an  Insurance  Broker  for  not  effecting  an  Insurance  pur- 

suant to  his  Instructions,  (c) 
Turpin  v.  Bilton,  5  M.  &  G.  455 ;  12  L.  J.  C.  P.  167;  Cahill  v.  Dawson, 
3  C.  B.  N.  S.  106 ;  26  L.  J.  C.  P.  253. 

5.  Against   a    Commission  Agent  for   selling  for  less   than   Invoice 

Prices. 
Raleigh  v.  Atkinson,  6  M.  &  W.  670 ;  9  L.  J.  Ex.  206. 

6.  Against  an  Agent  for  falsely  and  fraudulently  representing  that 

he  had  Authority  to  make  a  contract  for  a  Third  Person. 
Randell  v.  Trimen,  18  C.  B.  786 ;  25  L.  J.  C.  P.  307.  (d) 

7.  Against  Defendant  for  misrepresenting  the  Character  of  an  Agent. 

Foster  V.  Charles,  6  Bing.  396;  7  lb.  105;  Wilkin  v.  Reed,  15  C.  B.  192; 
23  L.  .J.  C.  P.  193. 

[8.  Against  a  Surveyor  and  Valuer  for  Loss  arising  from  Ignorance 
and  want  of  Skill  in  his  Profession.  , 

Jenkins  v.  Bentham,  15  C.  B.  168. 


AIR. 


Obs.  —  The  enjoyment  of  air  is  governed  bj  the  same  principles  as  those  which 

govern  the  enjoyment  of  light.    See  Gale  on  Easements,  by  Willes.    The  pre- 

period,  nor   given   to   a   notoriously  insol-  (c)  It  is  now  decided  that  an  agent  may 

vent  person.    Scott  v.  Surman,  Willes,  407 ;  insure  for   himself  and    for    his   principal. 

Houghton   V.   Matthews,   3   B.   &   P.  489;  Waters  i>.  The  Monarch  Life  Insurance  Com 

Anon.  12  Mod.  514,  per  Holt  C.  J.  ;  Paley  pany,  5  El.  &  Bl.  870 ;  25  L.  J.  Q.  B.  102. 

on  Agency,  by  Lloyd ;  [an(e,  42,  note  (s).]  But  it  appears  an   agent  is  not  po.-itively 

(6)  An  agent  is  bound  to  keep  regular  ac-  bound  to  do   so  without  orders,  or  unless 

counts.    White  v.  Lady  Lincoln,  8  Ves.  369 ;  authorized  by  the  usages  of  trade,  or  the 

Morgan  v.  Lewes,  4  Dow's  R.  52.     See  Lady  mode  of  dealing  between  him  and  his  prin- 

Ormond    v.    Hutchinson,    IS    Ves.   47-53 ;  cipal.     See    Paley   on    Agency,   by  Lloyd, 

[Eaton  V.  Welton,  32  N.  H.  352;  Clarke  v.  18-20. 

Moody,  17  Mass.  145;]  Paley  on  Agency,  by  (d)  And  see  ante,  45,  note  (c) ;  and  Pow 

Lloyd,  47,  48;  [Story  Agency,  §§  203,  204,  v.  Davis,  1  B.  &  S.  220;  30  L.  J.  Q.  B.  257 

332,  333.]  Hughes  v.  Graeme,  33  L.  J.  Q.  B.  335 
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Obs.    soiiption  act  does  not  apply  to  a  right  to  the  free  passage  of  air.     Webb  v. 
Bird,  30  L.  J.  C.  P.  384. 


ANCIENT  WINDOWS   OR  LIGHTS. 

Obs.  —  An  action  is  maintainable  by  the  tenant  in  possession,  or  the  owner  of  the 
immediate  reversion  (Com.  Dig.  Action  on  the  Case  for  a  Nuisance,  B.)  of  a 
house  or  other  building  to  recover  damages  from  the  erector  (Rosewell  v. 
Prior,  12  Mod.  636)  or  occupier  (Payne  v.  Rogers,  2  H.  Bl.  350)  of  any  build- 

.  ing  which  obstructs  the  light  from  his  windows,  if  the  plaintiff  can  prove  a 
valid  grant  of  the  privilege,  or  can  show  twenty  years'  undisturbed  enjoyment 
of  the  light  by  the  occupiers  of  his  house,  and  the  defendant  should  fail  to 
establish  that  such  enjoyment  was  in  consequence  of  some  deed  or  written 
instrument.    See  Gale  on  Easements,  147,  148. 

By  s.  3  of  2  &  3  W.  4,  0.  71,  "  When  the  access  and  use  of  light  to  and  for  any 
dwelling-house,  workshop,  or  other  building  shall  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years  witJioul  interruption,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  any  local  usage  or  custom 
to  the  contraj-y  notwithstanding;  see  Salter's  Co.  i:  Jay,  3  Q.  B.  109;  Mer- 
chant Taylors'  Co.  v.  Truscott,  11  Ex.  855;  Frewen  v.  Phillips,  [11  C.  B.  N. 
S.  449;]  30  L.  J.  C.  P.  356;  unless  it  shall  appear  that  the  same  was  enjoyed 

.  by  some  consent  or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing."  See  the  decisions  on  s.  2,  collected  in  Gale  on  Easements, 
by  Wilk-s,  p.  115  ;  and  particularly  Bright  v.  Walker,  1  Cr.,  M.  &  R.  211; 
Tickle  I'.  Brown,  4  Ad.  &  E.  369;  Flight  v.  Thomas,  11  Ad.  &  E.  690;  8  CI. 
&  Fin.  231.  See  per  Lord  Campbell,  Eaton  );.  Swansea  Waterworks  Co.  17 
Q.  B.  272.  It  is  observable  that  the  3d  section  does  not  require  an  enjoy- 
ment "as  of  right,"  or  under  a  "claim  of  right  thereto,"  and  therefore  a 
verbal  permission  to  enjoy  the  lights  ensuing  for  twenty  years  will  confer 
a  right.    Mayor  of  Lonfion  v.  Pewterer's  Co.  2  M.  &  R.  409. 

By  the  4th  section,  "  each  of  the  respective  periods  of  years  hereinbefore  men- 
tioned shall  be  deemed  and  taken  to  be  the  period  next  before  somv  suit  or 
action  wherein  the  claim  or  matter,  to  which  such  period  may  relate,  shall 
have  been  or  shall  be  brought  into  question;  and  no  act  or  other  matter  shall 
be  deemed  to  be  an  interruption  within  the  meaning  of  this  statute,  unless' the 
same  shall  have  been  or  shall  be  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had  or  shall  have  notice  thereof  and  of  the  person 
making  or  authorizing  the  same  to  be  made."  Under  this  section  it  is  held 
that  the  acquiescence  for  a  year,  is  not  limited  to  obstructions  preceded  and 
followed  by  portions  of  tlie  twenty  years.  Flight  v.  Thomas,  vii  sup. :  and  see 
Gale  on  Easements,  by  Willes,  pp.  149,  150,  and  notes. 

By  the  5th  section,  "  in  all  actions  upon  the  case,  and  other  pleadings,  wherein 
the  party  may  now  by  law  allege  his  right  generally,  without  averring  the  ex- 
istence of  such  right  from  time  immemorial,  such  general  allegation  shall  be 
deemed  sufficient;  and  if  the  same  shall  be  denied,  all  and  every  the  matters 
in  this  act  mentioned  and  provided,  which  shall  be  applicable  to  the  case, 
shall  be  admissible  in  evidence  to  sustain  or  rebut  such  allegation."  See 
Halford  v.  Hankinson,  5  Q.  B.  584. 

The  7th  section  enacts,  that  where  the  right  is  by  the  act  deemed  to  be  "  abso- 
lute and  indefeasible  "  {vide  sect.  2,  and  sup.  sect.  3,  as  to  light  enjoyed  for 
twenty  years),  the  proviso,  or  exception,  as  to  infants,  &c.  and  in  the  case  of 
enjoyment  against  tenants  for  life  only,  &c.  shall  not  be  applicable.  The 
words  are,  "provided,  also,  that  the  time  during  which  any  person  otherwise 
capable  of  resisting  any  claim  to  any  of  the  matters  before  mentioned  shall 
have  been  or  shall  be  an  infant,  idiot,  non  compos  mentis,  feme  covert,  or 
tenant  for  life,  or  during  which  any  action  or  suit  shall  have  been  pending, 
and  which  shall  have  been  diligently  prosecuted  until  abated  by  the  death  of 
any  party  or  parties  thereto,  shall  be  excluded  in  the  computation  of  the 
periods  hereinbefore  mentioned,  except  only  in  cases  where  the  right  or 
claim  is  hereby  declared  to  be  absolute  and  indefeasible."  Clayton  ik  Corby, 
2  Q.  B.  813;  Pye  u.  Mumford,  11  Q.  B.  666.     [For  cases  showing  the  extent 
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Obs.  to  whicli  the  English  law  respecting  ancient  lights  has  been  reco^ized  or 
repudiated  in  the  American  states,  see  3  Kent,  448;  Parker  "•  loote,  19 
Wend.  309;  Myers  v.  Jemmel,  10  Barb.  537;  Banks  v.  American  Iract  boci- 
ety,  4  Sandf.  Ch.  438;  Mahan  v.  Brown,  13  Wend.  261 ;  Palmer  v.  Wetmore, 
2  Sandf.  316;  Mullen  v.  Strieker,  19  Ohio  St.  135;  Morrison  v.  Marquardt, 
24  Iowa,  35;  Janes  v.  Jenkins,  34  Md.  1;  Hubbard  v.  Town,  33  Vt.  295; 
United  States  v.  Appleton,  1  Sumner,  492,  502;  Gerber  u.  Grabel,  16  111. 
217 ;  Story  v.  Odin,  12  Mass.  157;  Grant  v.  Chase,  17  Mass.  443,  448;  At- 
kins V.  Chilson,  7  Met.  403;  Fifty  Associates  v.  Tudor,  6  Gray,  255 ;  Colher 
V.  Pierce,  7  Gray,  18;  Rogers  v.  Sawin,  10  Gray,  376;  Carrig  "-Dee,  14 
Gray,  583;  Richardson  v.  Pond,  15  Gray,  387;  Paine  k.  Boston,  4  Allen, 
168;  Brooks  v.  Reynolds,  106  Mass.  31;  Pierre  v.  Fernald,  26  Mame,436; 
Ini^raham  v.  Hutchinson,  2  Conn.  584;  Cherry  v.  Stein,  11  Md.  1 ;  Mapier 
.«.  Bulwinkle,  5  Rich.  (S.  Car.)  311;  Maynard  v.  Esher,  17  Penn.  St.  226; 
Haverstick  v.  Sipe,  33  Penn.  St.  368,  371;  Robeson  v.  Pittenger,  1  Green 
Ch.  57,  64  ;  Ray  v.  Lynes,  10  Ala.  63;  Ward  v.  Neal,  35  Ala.  602;  Jackson 
V.  Duke  of  Newcastle,  3  De  G.,  J.  &  S.  275;  Keats  v.  Hugo,  115  Mass.  204, 
and  cases  cited.  Clawson  v.  Primrose,  15  Am.  Law  Reg.  (N.  S.)  6,  26.  Mr. 
Washburn  in  his  work  on  Easements  &c.  p.  [498]  583,  says,  "  It  will  be  found, 
it  is  believed,  that  in  New  York,  Massachusetts,  South  Carolina,  Maine,  Mary- 
land, Pennsylvania,  Alabama,  and  Connecticut,  the  doctrine  of  gaining  a  pre- 
scriptive right  to  light  and  air,  by  mere  length  of  enjoyment,  has  been  dis- 
carded; while  the  English  rule  in  this  respect  has  been  retained  in  Illinois, 
New  Jersey,  and  Loidsiana,"  and  the  learned  author  examines  the  cases  at 
length.] 

A  party  entitled  to  the  enjoyment  of  ancient  lights  will  be  deemed  to  have 
abandoned  his  privilege  if  he  suffer  the  windows  to  be  permanently  blocked 
up  for  twenty  years;  Lawrence  v.  Obee,  3  Camp.  514;  see  Stokoe  v.  Singers, 
8  El.  &  Bl.  31 ;  or  in  lieu  of  windows,  build  a  blank  wall,  and  allow  it  to  re- 
main for  many)  seventeen  years,  when  hi  s  neighbor  erects  a  house.  Moore 
».  Rawson,  3  B.  &  C.  332;  [Washburn  Easements  &c.  (2d  ed.)  631  [542]; 
Perkins  v.  Dunham,  3  Strobh.  224;  Dyer  v.  Sanford,  9  Met.  395;  Taplin  v. 
Jones,  11  H.  L.  Cas.  290.  See  Crossley  v.  Lightowler,  L.  R.  3  Eq.  279;  S.  C. 
2  Ch.  Ap.  482;  Cook  v.  Bath,  L.  R.  6  Eq.  177.]  And  he  may  so  alter  the 
mode  in  which  he  has  been  allowed  to  enjoy  the  easement  as  to  lose  the  right 
altogether;  and,  therefore,  where  a  person  entitled  to  light  through  certain 
apertures  in  a  barn,  converted  the  barn  into  a  malt-house  and  cut  windows 
where  the  apertures  had  been,  it  was  decided  that  the  judge,  at  the  trial  of 
an  action  for  a  subsequent  obstruction,  ought  not  to  have  rejected  evidence 
offered  to  show  that  the  mode  of  enjoying  the  light  had  been  thus  altered  tO 
the  defendant's  prejudice.  Garritt  f .  Sharp,  3  Ad.  &  E.  325;  Blanchard  v. 
Bridges,  1  Ad.  &  E.  536.  See  Renshaw  v.  Bean,  18  L.  J.  Q.  B.  112;  [18  Q; 
B.  112;]  Cawkwell  v.  Russell,  26  L.  J.  Ex.  34  ;  Hutchinson  v.  Cope«take,  31 
L.  J.  C.  P.  19;  [9  C.  B.  N.  S.  863;]  Jones  v.  Tapling,  [11  C.  B.  N.  S.  283;] 
31  L.  J.  C.  P.  110;  34  L.  J.  C.  P.  342;  [11  C.  B.  N.  S.  826;  11  H.  L.  Cas. 
290  ;]  overruling  Renshaw  v.  Bean,  and  Hutchinson  v.  Copestake  ;  Binckes 
V.  Pash,  31  L.  J.  C.  P.  121  ;  [11  C.  B.  N.  S.  324;  Martin  v.  Gohle,  1  Camp. 
310;  Lanfranchi  v.  Mackenzie,  L.  R.  4  Eq.  411-429.  The  right  is  not  lost 
merely  by  the  owner  of  the  dominant  tenement  slightly  obscuring  his  own 
lights.  Arcedeckne  v.  Kelk,  2  Giff.  983;  Staight  v.  Burn,  L.  R.  6  Ch.  Ap. 
163.  The  owner  of  the  servient  tenement  will  be  bound  by  acquiescence  in 
the  alteration  of  ancient  lights.  Cotching  v.  Basset,  32  Beav.  101 ;  Johnson 
D.  Wyatt,  2  De  G.,  J.  &  S.  18.] 

But  where  no  injury  is  occasioned  to  a  neighbor,  a  window  may  be  enlarged 
without  losing  the  right  to  its  original  quantity  of  light.  Chandler  v.  Thomp- 
son, 3  Camp.  80.  [An  ancient  window  may  be  replaced  by  one  of  the  same 
size  which  will  have  the  same  privilege  as  the  old  one  ;  see  Luttrel's  case,  4 
Rep.  86;  Hutchinson  v.  Copestake,  9  C.  B.  N.  S.  863;  but  the  dominant 
owner  must  not  exceed  the  old  limits;  Turner  u.  Spooner,  1  Dr.  &  Sm.  467; 
Currier's  Co.  v.  Corbett,  2  Dr.  &  Sm.  35 ;  and  see  Martin  v.  Headon,  L.  R. 
2  Eq.  425  ;  otherwise  the  occupier  of  the  servient  tenement  may  obstruct  such 
parts  of  the  new  window  or  windows  as  are  not  privileged,  but  he  must  be 
careful  in  so  doing  not  to  obstruct  the  privileged  portion.  Taplin  i'.  Jones, 
11  H.  L.  Cas.  290  ;  Weatherley  v.  Ross,  1  H.  &  M.  349;  Wilson  v.  Townend, 


DEGLABATIONS  IN   TORT.      ANCIENT   WINDOWS.  481 

Obs.    1  Dr.  &  Sm.  324;  Binckes  o.  Pash,  11  C.  B.  N.  S.  324;  Cooper  w.  Hubback. 
80  Beav.  160.]     See,  as  to  extinguishment  of  easements,  Gale  on  Easements, 
by  Willes,  469,  512;  [Washburn  Easements  &c.  (2d  ed.)  605  et  seq.^ 
An  action  lies  for  darkening  ancient  lights,  although  the  building  by  which 
they  were  darkened  was  erected  under  the  provisions  of  the  building  act,  14 
Geo.  3,  c.  78,  s.  43,  and  the  action  was  not  commenced  within  the  time  pre- 
scribed by  that  act,  and  no  notice  of  action  given.     Wells  v.  Ody,  1   M.   & 
W.  452;  7  0.  &  P.  410;  Cotterill  «.  Griffiths,  4  Esp.  69.    See  Arcedeckne  v. 
Kelk,  2  Giff.  683.     For  however  short  a  period  light  may  have  been  enjoyed, 
a  vendor,  lessor,  or  one  claiming  under  him,  cannot  obstruct  the  light  of  a 
building  in  the  possession  of  his  vendee,  lessee,  or  one  claiming  under  either 
of  them,  where  the  window  through  which  such  light  has  access  existed  at 
the  time  of  the  sale  or  demise,  for  this  would  be  in  derogation  of  his  own 
grant;  Palmer  ».  Fletcher,  1  Lev.   122;  Compton   w.  Richards,  1   Price,  27; 
Swansborough  v.  Coventry,  9  Bing.   305  ;  [Washburn    Easements  &c.  (2d 
Am.  ed.)  579  et  sen.  ;  Story  v.  Odin,  12  Mass.  157;  3  Kent,  448 ;]  nor  can  a 
tenant  obsti-uct  the  light  of  a  house  adjoining  to  the  land  he  rents,  and  in  the 
possession  of  his  landlord,  &c.  enjoyed  at  the  time  of  the  execution   of  his 
lease.     Riviere  o.  Brown.  1  R.  &  Mo.  24.     As  to  licennes  to  open  windows, 
see  Bridges  i\  Blanchard,  3  N.   &  M.  691;  1   Ad.  &  B.    536;  Blanchard  v. 
Bridges,  4  Ad.  &  E.  176.   As  to  eiTect  of  conduct  amounting  to  acquiescence, 
31  L.  J.  C.  P.  61.     If  the  obstruction  be  continued,  a  second  action  may  be 
brought  even  by  a  reversioner;  Shadwell  v.  Hutchinson,   2  B.  &  Ad.  97; 
Battishill  y.  Reed,  18  C.  B  696';  25  L.  J.  C.  P.  290;  though  the  first  ob- 
struction were  before  the  plaintiff's  possession  of  the  property.     Thompson  v. 
Gibson,  7  M.  &  W.  456.    See  Todd  v.  Flight,  9  C.  B.  N.  S.  377;  30  L.  J.  C. 
P.  21. 
No  diminution  of  light  is  a  sufficient  cause  of  action,  unless  it  render  the  build- 
ing less  fit  for  the  purposes  for  which  it  was  before  used.     Parker  v.  Smith, 
5  C.  &  P.  438;  Back  v.  Stagey,  2  C.  &  P.  465;  Martin  v.  Gabb,  1  Camp.  322; 
4  E?p.  R.  69.     It  is  not  sufficient  that  a  ray  or  two  of  light  should  be  ob- 
structed.    The  question  is,  whether  in  consequence  of  the  obstruction,  the 
plaintiff  has  less  light  than  before  to  such  a  degree  as  to  injure  his  property 
in  point  of  value  or  occupation.     Pringle  v.  Wernham,  7  C.  &  P.  377;  Wells 
V.  Ody,  1  M.  &  AV.  452  ;  7   C.  &  P.  410.     [With  regard  to  the  important 
question,  what  amount  of  damage  or  injury  must  be  sustained  to  give  a  right 
of  action  or  suit,  it  was  observed  by  Wood  V.  C.  in  Dent  v.  Auction  Mart 
Co.  L.  R.  2  Eq.  245,  that   the   doctrine   established  in  Attorney  General  <. 
NichoU,  16  Ves.  343,  and  recognized  by  Lord  Westbury  in  Jackson  y.  Duke 
of  Newcastle,   10  Jur.  N.  S.   688-690,  was  this,  that  "there  are  many  ob- 
vious cases  of  new  buildings  darkening  those  opposite  to  them,  but  not  in  such 
a  degree  that  an  injunction  could  be  maintained  or  an  action  upon  the  case, 
which  however  might  be  maintained  in  many  cases  which  would  not  support 
an  injunction."      V.  C.  Wood  further  observed,  adopting  the  ruling  of  Best 
C.  J.  in  Back  r.  Stacey,  2  C.  &  P.  465,  "  that  at  law,  in  order  to  give  a  right 
of  action  and  sustain  the  issue,  there  must  be  a  substantial  privation  of  light, 
sufficient  to  render  the  occupation  of  the  house  uncomfortable,  or  to  prevent 
the  plaintiff  from  carrying  on  his  accustomed  business  on  the  premises  as  ben- 
eficially as  he  had  formerly  done."     In  Robson   k.  Whittingham,  L.  R.   1 
Ch.  Ap.  442,  also,  it  was  held,  that  there  must  be  a  marerial  (see  judgment 
of  Bruce  L.  J.)  amount  of  damage  to  support  a  bill  for  injunction  in  suih 
cases.     See,  also,  Martin  i>.  Headon,  L.  R.   2  Eq.  425,  434;  Lyon  w.  DilU- 
more,  14  W.  R.  511;  Webb  v.  Hunt,  15  W.  R.  725;  Stokes  v.  City  Off.  Co. 
2  H.  &  M.  650;  Durr.ell  u.  Pritchard,  L.  R.  1  Ch.  Ap.  244 ;  Johnson  , .  Wy- 
att,  2  De  G.,  J.  &  S.  18,  and  cases  in  notes  to  A*i.  ed.;  Jackson  «.  Duke 
of  Newcastle,  3  De  G.,  J.  &   S.  275.     The  owner  of  a  building  containing 
ancient  lights  is  entitled  to  all  the  light  he  enjoyed  previous  to  the  interrup- 
tion complained  of,  without  any  material  diminution  of  it.     Yates  v.  Jack,  L. 
R.  1  Ch.  Ap.  295.     There  is  no  distinction  between  the  rights  in  town  and  in 
the  country.   Martin  b.  Headon,  L.  R.  2  Eg.  425 ;  Dent  w.  Auction  Mart  Co. 
L.  R.  2  Eq.  238;  but  see  Clarke  !>.  Clark,  L.  R.  1  Ch.  Ap.  16.] 
As  t6  an  injunction  to  restrain  the  obstruction  of  ancient  lights,  see  post,  "  In- 
junction." 
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[1.  For  obstructing  the  Plaintiff's  Windows,  (e) 

The  venue  is  local.']  For  that  the  plaintiff  was  possessed  (_/)  of  a  dwelling- 
house,  (g)  and  was  entitled  to  have  the  light  and  air  enter  therein  through  a 
certain  window  in  the  said  dwelling-house;  and  the  defendant  prevented  and 
obstructed  the  light  and  air  from  entering  through  the  said  window  into  the 
said  dwelling-house  by  erecting  (A)  a  wall  [or  by  keeping  and  continuing  a 
wall  before  them  wrongfully  erected]  near  to  the  said  window,  whereby  the 
said  dwelling-house  has  been  rendered  dark,  unwholesome,  and  of  less  value, 
and  the  plaintiff  has  incurred  expense  in  opening  other  windows  to  obtain  light 
and  air  in  the  said  dwelling-house.] 

2.  By  a  Reversioner  of  a  House  against   a  Railway   Company  for 
erecting  a  Station,  whereby  Ms  Ancient  Lights  were  obstructed,  (i) 

Turner  v.  Sheffield  &  Rotherham  Company,  10  M.  &  W.  425  ;  [Salters' 
Co.  V.  Jay,  3  Q.  B.  109 ;  Metropolitan  Association  &c.  v.  Patch,  5  C.  B.  N.  S. 
504 ;  Stokoe  v.  Singers,  8  El.  &  Bl.  31.] 


APPRENTICE. 

See,  as  to  enticing  away  and  harboring  plaintiff's  apprentice.  Cox  v.  Miindy, 
6  C.  B.  N.  S.  375 ;  Lumley  v.  Gye,  22  L.  J.  Q.  B.  463  ;  2  El.  &  Bl.  216  ; 
Evans  v.  Walton,  L.  R.  2  C.  P.  615 ;  36  L.  J.  C.  P. ;  poU,  ''  Master  and  Ser- 
vant." 


ARREST. 


See  ante,  part  1,  p.  52,  and  post,  "  Trespass  to  the  Person ; "  "  False  Imi- 
prisonment." 

• 

ASSAULT.    Post,  "  Trespass  to  the  Person." 


ASSIGNEES. 
See  post,  "Trover,"  ante,  part  1,  p.  54,  and  tit.  "Bankruptcy." 

(c)  See  forms,  Flight  v.  Thomas,  11  Ad.  &  "  messuage,''  proof  of  part  only  of  a  house, 

E.   690;  Wells  v.   Ody,   1   M.  &  W.  452;  viz.  certain  rooms  therein;    variance  imma- 

Davies  v.  Marshall,  31   L.  J.  C.  P.  61 ;  [10  terial.     Fenn  v.  Grafton,  2  Bing.  N.  C.  617. 

C.  B.  N.  S.  697;  Glare  v.  Harding,  27  L.  J.  (A)  See  Shadwell  v.  Hutchinson,  2  B.  & 

Ex.  286  ;  Wale  v.  Westminster  Palace  Hotel  Ad.  97  ;  Thompson  v.  Gibson,  7   M.  &  W. 

Co.  8  C.  B.  N.  S.  276 ;]  Merchant  Taylors  v.  456  ;  Brent  v.  Haddon,  Cro.  Jac.  555  ;   Pen- 

Truscott,  25  L.   J.  Ex.  17.3;  11   Ex".   855;  ruddock's  case,  5  Co.  R.  100;  Winsmore  v. 

[White  V.  Bass,  7  H.  &  N.  722.]  Greonbank,  Willes  K.  583 ;  Salmon  v.  Bens- 

(/)  Possession,  in  fact,  is  sufficient  to  sus-  ley,  R.  &  M.  186. 

tain  the  action,  and  no  title  need  be  stated.  2  (i)    Other    forms.    Metropolitan    &c.     v. 

Saund.  USa,  note  (1) ;  Com.  Dig.  PI.  C.  39.  Patch,  5   C.  B.  N.  S.  504  ;  27  L.  J.  C.  P. 

(g)  Or  "  workshop,"  or  "  malthouse,"  &c.  330 ;  Stokoe  v.  Singers,  8  El.  &  Bl.  31  ;  26 

as  the  case  may  be.    Declaration   stated  a  L.  J.  Q.  B.  257.                              • 
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ATTORNEYS. 

Obb.  —  See  Obs.  ante,  55-59,  and  304.  An  action  of  contract  or  tort  may  be  brought 
against  an  attorney  for  carelessness  or  unskilfulness  to  his  client's  prejudice 
in  violation  of  the  implied  promise  or  duty  created  by  the  retainer  of  the 
attorney  in  his  professional  capacity.  Shilcock  v.  Pasman,  7  C.  &  P.  289 ; 
Lamphier  v.  Phipos,  8  C.  &  P.  479;  [ante,  55-59;  2  Chitty  Contr.  (11th 
Am.  ed.)  816-821,  and  cases  in  notes;  Reilly  t).  Cavenaugh,  29  Ind.  435; 
Purves  V.  Landell,  12  CI.  &  Fin.  (Am.  ed.)  91;  Hart  v.  Frame,  6  CI.  & 
Fin.  193,  and  note  (1);  Jennings  v.  McConnel,  17  111.  148;  Holmes  v.  Peck, 
1  R.  I.  242;  Cox  v.  Sullivan,  7  Geo.  144;  Derrickson  o.  Cady,  7  Ban-,  27; 
Weinier  v.  Sloane,  6  McLean,  259;  Evans  v.  Watrous,  2  Porter,  205;  Pen- 
nington V.  Yell,  11  Ark.  212;  Wilson  v.  Russ,  19  Maine,  421;  O'Barr  v. 
Alexander,  37  Geo.  195;  Bowman  v.  Tallman,  27  How.  Pr.  212;  Phillips  v. 
Bridge,  11  Mass.  246;  Oldham  v.  Sparks,  28  Texas,  425;  Stevens  v.  Walker, 
55  111.  151 ;  Harter  v.  Morris,  18  Ohio  St.  492.]  When  tort  is  adopted,  the 
forms  in  contract  (ante,  60  et  seq.)  may  be  readily  applied,  alleging  a  duly  in- 
stead of  a  promise. 
An  attorney  is  liable  for  arresting  a  party  on  a  capias,  which  is  afterwards  set 
aside  for  irregularity;  Codrington  v.  Lloyd,  8  Ad.  &  E.  449;  Jones  v.  Wil- 
liams, 8  M.  &  W.  356 ;  or  for  issuing  execution  against  the  wrong  party.  See 
Davies  v.  Jenkins,  11  M.  &  W.  745;  Green  v.  Elgie,  5  Q.  B.  99.  As  to  evi- 
dence sufficient  to  fix  him,  see  Bowles  u.  Senior,  15  L.  tJ.  Q.  B.  231.  The 
client  is  also  liable  in  such  case  as  the  act  done  by  the  attorney  would  be 
within  the  scope  of  his  authority.  Jarmain  v.  Hooper,  1  D.  &  L.  769  ;  6  M. 
&  G.  827;  Collet  v.  Foster,  26  L.  J.  Ex.  412;  2  H.  &  N.  356 ;  and  see  Wil- 
son V.  Tumman,  6  M.  &  G.  236.  But  an  action  will  not  lie  against  an  attor- 
ney without  proof  of  malice,  for  wrongfully  suing  a  different  person  from  the 
one  indicated  by  his  instructions.  Davies  v.  Jenkins,  11  M.  &  W.  745.  See 
Yearsley  v.  Heane,  14  M.  &  W.  322 ;  Ewart  v.  Jones,  lb.  774. 
If  an  attorney  commences  an  action  without  plaintiff's  authority,  he  is  liable  in 
a  summary  way  or  by  action.  See  Hubbart  v.  Phillips,  2  D.  &  L.  707  ;  14  L. 
J.  Ex.  103 ;  Robson  v.  Eaton,  1  T.  R.  62. 

1.  Against  an  Attorney  for  letting  Judgment  go  bg  Default  after  In- 

structions to  Defend.  (A) 
For  that  the  plaintiff  retained  and  employed  the  defendant,  as  an  attorney 

of  the  court  of ,  to  defend  an  action  in  the  said  court,  at  the  suit  of  A.  B. 

against  the  now  plaintiff,  for  reward  to  the  defendant ;  (I)  and  the  defendant 
accepted  such  retainer  and  employment ;  yet  the  defendant  so  negligently 
defended  the  said  action^  that  thereby  judgment  by  default  was  signed  in  the 
said  action,  by  the  said  A.  B.  against  the  now  plaintiff;  and  the  said  A.  B. 
recovered  in  the  said  action,  and  the  plaintiff  otherwise  incurred  costs  and  ex- 
penses in  relation  thereto. 

2.  Against  an  Attorney  for  compromising  contrary  to  the  Directions 

of  his  Client,  (m) 

Fray  v.  Vowles,  28  L.  J.  Q.  B.  232  ;  [1  El.  &  Bl.  839 ;  Butler  v.  Knight, 

L.  R.  2  Ex.  109.] 

(jfc)  Godefroy  v.  Jay,  7  Bingf.  413.  see  Slater  v.  Mayor  &c.  of  Sunderland,  33 

(l)  [See  Oavillaud  o.  Yale,  3  Cal.  108.]  L.  J.  Q.  B.  37  ;  Butler  v.  Knight,  36  L.  J. 

(m)  An  attorney  has  authority  to  compro-  Ex.  66 ;  [L.  R.  2  Ex.  109.]     As  to  the  power 

mise  an  action  under  his  ordinary  retainer  to  and  duty  of  counsel  in  compromising  a  suit, 

bring  or  defend  an  action,  unless  he  is  ex-  see  Swinfen  v.  Swinfen,  25  L.  J.  C.  P.  303 ; 

gressly  forbidden  by  the    client  to  do  so.  18  C.  B.  485 ;  lb.  1  C.  B.  N.  S.  364;  26  L. 

Ihown  V.  Parrott,  32  L.  J.  C.  P.  197;  [14  J.  C.  P.  97;  Chambers  v.  Mason,  5  C.  B.  N. 

C.   B.  N.   S.  74;]   Prestwich  v.  Foley,  34  S.  59;  28  L.  J.  C.  P.  10;  Strauss  v.  Fran- 

L.  J.  C.  P.  189  ;  [18  C.  B.  N.  S.  806  ;T  and  cis.  35  L.  J.  Q.  B.  133;  [L.  R.  1  Q.  B.  379; 
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3.  Against  an  Attorney  for  negligently  conducting  a  Suit  in  Chancery 
commenced  before  he  was  retained,  whereby  the  Bill  was  dismissed, 

Frankland  v.  Cole,  2  Cr.  &  J.  590. 

4.  Against  an  Attorney  for  disclosing  to  a  Third  Person  a  Defect  in 

his  Client's  Title. 
Taylor  v.  Blacklow,  3  Bing.  N.  C.  235. 

5.  Against  a  Person  who  was  Plaintiff  in  a  Former  Action  and  his  At- 
torney for  not  releasing  the  Plaintiff  (Defendant  in  the  Former 
Action')  out  of  Prison  after  satisfaction  of  Debt  and  Costs. 

Croyzer  v.  Silling  &  another,  4  B.  &  C.  26. 

6.  By  the  Sheriff  against  an  Attorney  for  misrepresenting  the  Address 

of  a  Debtor,  whereby  the  Sheriff  levied  on  the  Wrong  Person. 
Childers  v.  Wooler,  29  L.  J.  Q.  B.  129. 


BAILEES  AND  BAILMENTS. 

Obs.  —  A  bailee  of  goods  may  in  general  be  sued  either  in  contract  or  tort  for  vio- 
lation of  his  implied  promise  or  duty.  See  anie,  part  1,  p.  67  et  seq.  and  p. 
144,  where  forms  will  be  found  which  may  easily  be  altered.  See,  also,  ante, 
part  2,  tit.  "  Agents  "  and  "  Attorneys."  See  Corbett  v.  Packington,  6  B.  & 
C.  268;  Mostyn  v.  Coles,  31  L.  J.  Ex.  151;  [7  H.  &  N.  872.] 

1.  Against  a  Hirer  of  Certain  Carvings  for  Public  Exhibition,  for  not 
taking  care  of  them,  (n) 

For  that  the  plaintiff,  at  the  request  of  the  defendant,  let  to  hire  and  deliv- 
ered to  the  defendant  certain  carvings  in  wood,  to  be  by  the  defendant  kept 
and  exhibited  for  profit  for  a  certain  time ;  yet  the  defendant  took  so  little  and 
such  bad  care  of  the  said  goods  whilst  he  had  them  on  hire,  and  used  the  same 
in  so  unreasonable  and  improper  a  manner,  that  the  same  became  and  were 
destroyed,  injured,  and  deteriorated  in  value,  and  the  plaintiff  has  been  de- 
prived of  gains  and  profits  which  he  would  otherwise  have  derived  therefrom. 

ante,   .57-59;  Holker    o.  Parker,   7  Cranch,  Coibctt  u.  Packingi^on,  6  B.  &  C.  268  ;  [Mos- 

436;  Abbe  v.  Rood,  6  McLean,  106;  Shaw  tyn  v.  Coles,  7  H.  &  N.  872;  Bonneberg  v. 

V.  Kidder,  2  How.  (N.  Y.)  Pr.  244;  Bates  Falkland  Islands  Co.  34  L.  J.  C.  P.  34.     In 

V.    Seabury,   1    Sprague,   433  ;    Derwort   v.  a  case,  where  it  appeared  that  the  defendant 

Loomer,   21   Conn.  245;  Nolan  o.  Jackson,  agreed  for  hire   to  store  the  plaintiff's  car- 

16  111.  272  ;  Lewis  v.  Gamage,  1  Pick.  347  ;  riages,  and  the  caixiages  were  put  in  a  barn, 

Davidson  v.  Rozier,  23  Missou.  387;  Filby  the   roof   of  which,  being   overloaded   with 

V.  Miller,  25  Penn.  St.  364 ;  Vail  v.  Jackson,  snow,  fell  in  and  crushed  them,  it  was  held 

15  Vt.  314;  Smock  v.  Dude,  5  Rand.  ( Va.)  that  the  defendant  was  liable  only  in  case  he 

639 ;  Bonney  v.  Moirill,  57  Maine,  368.]  knew,  or  might,  by  the  use  of  ordinary  care, 

(n)  See  a  form  for  not  taking  care  of  goods  have  discovered,  that  the  roof  was  unsafe, 

delivered  to  the  defendant  for  that  pui-pose,  Moulton  v.  Phillips,  10  R.  I.  218.] 
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2.  Against  the  Mirer  of  a  Steam  Vessel  for  employing  it  for  an  Illegal 
Purpose,  whereby  the  Master  and  Grew  were  imprisoned  and  the 
Vessel  detained. 

Bleadon  v.  Eapallo,  3  M.  &  G.  116. 

3.  By  the  Owner  of  Groods  left  in  the  Defendant's  House,  for  suffering 

them  to  he  distrained  and  sold  for  Rent  due  from  him.  (o) 
See  a  form  in  the  last  edition  of  this  work. 

4.  Against  a  Printer  for  pawning  Paper  delivered  to  him  to  print  on. 

South  V.  White,  8  Dowl.  254. 

5.  Against  a  Person  intrusted  with  a  Dog,  for  losing  it. 
Mackenzie  v.  Cox,  9  C.  &  P.  632. 

6.  By  a  Hachn^y   Driver  against   the  Registrar  for   defacing  his 

License. 
HurreU  v.  Ellis,  2  C.  B.  295.  (p) 

7.  Against  an  Engraver  for  using  for  his  own  purposes  Plates  engraved 

by  him  for  Plaintiff,  (g-) 
Murray  v.  Heath,  1  B.  &  Ad.  804. 

8.  Against  a  Chratuitous  Bailee  or  Lender,  (r) 

"Wilson  V.  Brett,  11  M.  &  W.  113  ;  Blakemore  v.  The  Bristol  &  Exeter  Ry. 
Co.  8  El.  &  Bl.  1035  ;  27  L.  J.  Q.  B.  167  ;  McCarthy  v.  Young,  6  H.  &  N. 
329  ;  30  L.  J.  Ex.  227. 

(o)  Goods  in  pledge  for  advances  are  not  of  a  gratuitous  bailee,  see  Jones  on  Bail- 
liable  to  be  distrained  for  rent.  See  Swire  v.  ments  ;  Stoiy  on  Bailments ;  Wilson  v. 
Leech,  18  C.  B.  N.  S.  479;  34  L.  J.  C.  P.  Bett,  11  M.  &  W.  113  ;  Coggs  v.  Bernard, 
150.  In  an  action  by  the  pawnbroker,  the  Smith's  L.  Cas.  The  duties  of  a  gratui- 
damages  are  the  full  value  of  the  goods.  lb.  tons  lender  and  borrower  of  a  chattel  are  in 
See  Gilman  v.  Elton,  3  B.  &  B.  75 ;  Thorap-  some  degree  correlative.  "  The  lender  must 
son  V.  Mashiter,  1  Bing.  283 ;  Bandy  v.  Cart-  be  taken  to  lend  for  the  purpose  of  a  bene- 
wright,  8  Ex.  913-922,  and  Jex.  285,  and  ficial  use  by  the  borrower ;  the  borrower, 
note  p.  xi. ;   Ralli  v.  Schofield,  36  L.  J.  C.  P.  therefore,  is  not  responsible  for  reasonable 

(p)  See  Rogers  v.  Macnamara,  14  C.  B.  wear  and  tear;  but  he  is  for  negligence, for 

27  ;  23  L.  J.  C.  P.  1.  misuse,  for  gross  want  of   skill  in  the  use, 

(?)  See  Smith  v.  Mundy,  29  L.  J.  Q.  B.  above  all,  for  anything  that  may  be  defined 

172.  as  legal  fraud.     So,  on  the  other  hand,  as 

(r)  A  gratuitous  lender  of  a  chattel  is  not  the  lender  lends  for  beneficial  use,  he  must 

liable  for  a  personal  injury  sustained  by  the  be  responsible  for  the  defects  in  the  chattel 

person  to  whom  it  is  lent,  or   by  any  other  with  reference  to  the  use  for  which  he  knows 

pereon   by  his  permission,  arising  from  the  the  loan  is  accepted,  of  which  he  is  aware, 

defective    construction   of    the   article,  the  and  owing  to  which  directly  the  borrower  is 

lender  not  having  notice  of  the  defect,  al-  injured."  Blakemore  w.  Bristol  &  Exeter  Ry. 

though   guilty  of  negligence   in    its    con-  Co.  8  El.  &  Bl.  1035;  27  L.  J.  Q.  B.  167-170, 

stDiction.    McCarthy  v.  Young,  30  L.  J.  where  see  a  form ;  [2  Kent,  573-577.] 
Ex.  227 ;  6  H.  &  N.  329.    As  to  the  liability 
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9.  Against  the  Defendant  for  not  delivering  up  a  Ship^s  Register 

when  required,  (s) 

Wiley  V.  Crawford,  29  L.  J.  Q.  B.  244;  30  L.  J.  Q.  B.  319 ;  [1   B.  &  S. 
253.] 


BANK  OF  ENGLAND  — BANKERS.  (0 

1.  Against  the  Bank  of  England  for  not  transferring  Stock  to  the 
Plaintiff's  Vendee  and  Pleas. 

Stracey  v.  Bank  of  England,  6  Bing.  754 ;  Henley  v.  Mayor  of  Lyme,  5 
Bing.  91-108;  Sutton  v.  Bank  of  England,  1  C.&  T  193;  Foster  v.  Bank  of 
England,  15  L.  J.  Q.  B.  212  ;  Coles  v.  Bank  of  England,  10  Ad.  &  E.  437  ; 
Partridge  v.  Bank  of  England,  15  L.  J.  Q.  B.  395. 

2.  Against  the  Hast  India  Company  for  not  transferring  Stock. 
Gregory  v.  East  Lidia  Company,  7  Q.  B.  199 ;  14  L.  J.  Q.  B.  226.  (m) 

3.  Por  not  providing  for  and  honoring  Customer's  Check. 
Cumming  v.  Shaw,  5  H.  &  N.  95  ;  29  L.  J.  Ex.  129.  (at) 


BOOKING-OFFICE  KEEPER. 

Obs.  —  The  duty  of  a  booking-office  keeper  is  to  deliver  to  a  carrier,  and  evidence 
must  be  given  showing  specifically  a  breach  of  that  duty,  and  it  is  not  suffi- 
cient to  prove  that  the  goods  never  reached  their  destination  or  were  ac- 
counted for.     Gilbart  v.  Dale,  5,  Ad.  &  E.  543,  where  see  a  form. 


BRIBERY.     See  post,  "  Parliament." 


CARELESSNESS.     Seepost,  "  NegUgence." 


CARRIAGES,  COLLISION  OF.     See  posi,  "  NegUgence." 

(s)  See  merchant  shipping   act,  17  &  18  England,  [8  Q.  B.  689 ;]  15  L.  J.  Q.  B.  213. 

Vict.  c.  104,  s.  50.  See,  also.  Coles  v.  The  Bank  of  England,  10 

(«)  If  the  Bank  of  England  refuse  to  trans-  Ad.  &  E.  437  ;  Partridge  v.  The  Bank  of  Eng- 
fer  stock,  an  action  may  be  maintained  land,  13  L.  J.  Q.  B.  281 ;  15  L.  J.  Q.  B.  395  ; 
against  them.  Henley  v.  Mayor  of  Lyme,  Sloman  v.  The  Bank  of  England,  14  L.  J. 
5  Bing.  108.  So,  if  the  Bank  of  England  Ch.  226.  See  ante,  70 ;  and  Grant  on  Bank- 
make  unreasonable  delay  in  the  passing  of  ers. 

a  power  of  attorney  to  transfer  stock,  an  (u)  This  declaration  was  held  bad  for  not 
action  lies  against  them.    Sutton  v.  Bank  of  averring  the  name  of  the  proposed  trans- 
England,  1  C.  &  P.  193.    See  a  form  for  not  feree.                                             ''.!;. 
paying  dividends.  Poster  i;.  The  Bank  of  (x)  Ante,  pt.  1,  70,  note  (x). 


DECLARATIONS   IN   TORT.      CARRIERS.  487 


CARRIERS   OF   GOODS  BY  LAND. 

Obs.  —  See  ante,  part  1,  94.  Carriers  may  be  sued  for  the  consequences  of  their 
neglect  in  regard  to  the  carriage  or  delivery  of  goods  either  in  contract  or 
tort.  [Gray  J.  in  Medfield  v.  Boston,  Hartford  &  Erie  R.  R.  Co.  102  Mass. 
555.]  The  leading  distinction  between  contract  and  tort  as  regards  carriers 
is,  that  in  contract  a  promise  to  perform  the  duty  required  by  the  express  or 
implied  contract  of  the  parties  is  laid  in  the  declaration.  In  tort  the  decla- 
ration does  not  charge  a  promise,  but  after  stating  the  delivery  to  defendant 
as  a  common  carrier,  alleges  the  breach  of  duty  as  in  contract.  The  forms 
in  contract  may,  therefore,  be  readily  applied  to  tort.  [See  1  Chitty  PI.  397- 
399  ;  Medfield  i:  Boston,  Hartford  &  Erie  R.  R.  Co.  102  Mass.  552,  554- 
557. 

1.  Against  a  Carrier  on  his  Common  Law  lAahility,  for  losing 

Goods,  (y) 

For  that  the  defendant  was  a  common  carrier  (2)  of  goods  for  hire  from 
A.  to  B.,  and  the  plaintiff  delivered  to  the  defendant  certain  goods,  and  the 
defendant  received  the  same  as  such  carrier  to  be  carried  from  A.  to  B.'  and 
there  delivered  by  the  defendant  for  the  plaintiff  for  reward  in  that  behalf; 
yet  the  defendant  did  not  safely  and  securely,  and  within  a  reasonable  time, 
carry  and  deliver  the  said  goods  for  the  plaintiff,  and  the  said  goods  were  lost 
to  the  defendant,  (a) 

2.  Against  a  Common  Carrier  for  Injurg  to  Groods.  (6) 

For  that  the  plaintiff  delivered  to  the  defendant,  and  the  defendant  received 
from  the  plaintiff  certain  goods  to  be  carried  by  the  defendants  as  common 
carriers  from  A.  to  B.  and  there  delivered  for  the  plaintiff  for  reward  to  the 
defendant ;  yet  the  defendants  so  negligently  carried  the  same,  that  by  means 
thereof  the  said  goods  were  damaged  and  spoiled. 

3.  Against  a  Railway  Company  for  negligently  injuring  Cattle  carried 

under  Contract,  (e) 
Carr  v.  The  Lancashire  &  Yorkshire  Ry.  Co.  21  L.  J.  Ex.  26L 

(y)  See  forms,   Coombs  v.  Bristol  &  Ex-  Co.  30  L.  J.  Ex.  153;  affirmed,  31  L.  J.  Ex. 

eter  By.  Co.  27  L.  J.  Ex.  269 ;  3  H.  &  N.  1 ;  299 ;  [6  H.  &  N.  366;  7  lb.  950.]    The  plain- 

Metcalfe  v.  London,  Brighton  &  South  Coast  tiff  is  entitled  to  recover  the  fall  in  price  and 

By.  Co.  4  C.  B.  N.  S.  307  ;  27  L.  J.  C.  P.  deterioration  in  market  value,  and  is  not 

205 ;   [Sanquer  n.  London  &  South  Western  confined  to   the   parts    actually    damaged. 

By.  Co.   16  C.  B.   163;    Simons    i;.    Great  CoUard  u.  South  Eastern  Ry.  Co.  30  L.  J. 

Western  Ry.   Co.  2  C.  B.  N.  S.  620;  Har-  Ex.  394  ;  [7  H.  &  N.  79,]  where  see  a  form, 

rison  v.  London  &  Brighton  By.  Co.  2  B.  [See  1  Chitty  Contr.  (11th  Am.  ed.)  725;  2 

&  S.  122.]     Form  against  a  carrier  from  the  lb.  1325,  note  (A).] 

London  terminus  of  a  railway  for  the  loss  (c)  As  to  the  liability  of  railway  carriers 
of  goods  delivered  to  the  railway  company  of  cattle,  see  ante,  pt.  1,  95,  96,  Obs. ;  Kar- 
at B.     Coats  V.  Chaplin,  3  Q.  B.  483.  risen  v.   London  &  Brighton  Ry.   Co.  31 

(z)  As  to  who  are  common  carriers,  see  L.  J.  Ex.  113,  in  error;  l2  B.  &  S.  122, 152;] 

ante,  pt.  1,  p.  99,  note  (5).  Hodgman  v.  The  West  Midland  Ry.  Co.  33 

{a)  If  there  be  any  reason  to  suppose  that  L.  J.  Q.  B.  233 ;  35  lb.  Q.  B.  85 ;  [5  B.  & 

the  goods  were  lost  by  a  misdelivery  through  S.  173;  6  B.  &  S.  560;]    Gregory  v.  West 

the  wilful  negligence  of   the  defendant,  a  Midland  Ry.  Co.  35  L.J.  Ex.  155;  [2  H.  &  C. 

count  in  trover  should  be  added.     Wyld  i-.  944 ;]  Allday  v.  Great  Western  Bv.  Co.  34  L. 

Pickfovd,  8  M.  &  W.  443  ;  10  L.  J.  Ex.  .382  ;  J.  Q.  B.  5;  [5B.&S.  903;]  Bobinsono.  South 

Stephenson  v.  Hart,  4  Bing.  476     See  Dev-  Western  By.  Co.  34  L.  J.  C.  P.  234;  Bob- 

ereux  v.  Baillay,  2  B.  &  Aid.  702 ;  [1  Chitty  iuson  v.  Great  Western  Ry.  Co.  35  L.  J.  C. 

PI.  174,  and  notes,  180.]  P.  120 ;  [19  C.  B.  N.  S.  51 ;  1  Chitty  Contr. 

(6)  Form,  Behrens  v.  Great  Northern  By.  (11th  Am.  ed.)  689,  note  (o),  721,  722  ;  Bix- 
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[3a.  Against  a  Company  for  Negligence  in  receiving  a  Horse. 
Hodgman  v.  West  Midland  Ry.  Co.  33  L.  J.  Q.  B.  233.] 

4.  Against   a   Common   Carrier  for   not   delivering  Groods  within  a 

Reasonable  Time.  (cZ) 

For  that  the  plaintiff  delivered  to  the  defendant,  then  being  a  common  carrier 
of  goods  for  hire,  and  the  defendant  received  from  the  plaintiff  goods  of  the 
plaintiff,  to  be  carried  by  the  defendant  as  such  common  carrier  from  A.  to  B. 
and  there  to  be  delivered  by  the  defendant  for  the  plaintiff  for  reward  to  the 
defendant ;  yet  the  defendant  neglected  to  deliver  the  same  within  a  reasonable 
time,  whereby  the  plaintiff  was  deprived  of  the  use  of  the  same,  and  they  were 
of  much  less  value. 

5.  Against  a  Carrier  for  not  carrying  and  delivering  Groods  in  Time 

for  a  Certain  Market,  (e) 

For  that  the  defendant  was  a  common  carrier  of  goods  for  hire,  and  the 
plaintiff  delivered  to  the  defendant,  and  the  defendant  received  from  the  plain- 
tiff as  such  carrier  certain  goods  to  be  carried  from  A.  to  B.  and  there  deliv- 
ered by  the  defendant  for  the  plaintiff  in  time  for  the  market  on  the day 

of ,  A.  D. ,  for  reward  to  the  defendant;  yet  the  defendant  did  not 

deliver  the  said  goods  for  the  plaintiff  in  time  for  the  said  market,  whereby  the 
plaintiff  lost  the  profits  that  he  would  have  otherwise  have  made,  and  the  said  . 
goods  were  deteriorated  and  injured,  apd  greatly  diminished  in  value,  and  the 
plaintiff  was  put  to  cost  in  attending  the  said  market  to  sell  the  said  goods. 

6.  Against   a   Carrier  for   not   taking  care  of  Goods  after  the  Con- 

signee had  refused  to  accept  them. 
Hudson  V.  Baxendale,  2  H.  &  N.  575  ;  27  L.  J.  Ex.  93.  (/) 

7.  Against  a  Common  Carrier  for  refusing  to  carry  Groods. 

For  that  the  defendant  was  a  common  carrier  of  goods  for  hire  from  A.  to 
B.,  and  the  plaintiff  tendered  at  the  defendant's  place  of  business  at  a  proper 

ford  V.  Smith,  52  N.  H.  355,  363,  and  cases  ble   time,   see   Groat   Northern   Ry.   Co.   r. 

cited;  Lalie  Shore  &  Michigan  Southern  &c.  Taylor,  35  L.  J.  C.  P.  210;  [L.  R.  1  C.  P. 

R.  R.  Co.  !>.  Perkins,  25  Mich.  329  ;  Michi-  385 ;  ante,  103,  note  (h).] 

pan  Southern  &  Northern  Indi.ina  R.  R.  v.  (e)  This    form   is   in   contract,   and   was 

McDonogh,  21   Mich.   165;  Clarlie  d.  Roch-  accidentally  omitted    from  part   I.     Other 

ester  &  Syracuse  R.  R.  Co.  14  N.  Y.  570;  forms,  Pickford  v.  The  Grand  Junction  Ry. 

Hull  0.  Renfro,  3  Mete.  (Ky.)  51 ;  Smith  v.  Co.   12  M.   &  W.   766  ;   Walker  v.  York  & 

N.  H.  &  N.  R.  R.  Co.  12  Allen,  531 ;  Ameri-  North  Midland  Ry.  Co.  23  L.  J.  Q.  B.  73 ; 

can  Express  Co.  v.  Sands,  55  Penn.  St.  140 ;  [2  El.  &  Bl.  750  ;]' White  v.  Great  Western 

Louisville  &c.  R.  R.  Co.  v.  Hedger,  13  Am.  Ry.  Co.  2  C.  B.  N.  S.  7 ;   26  L.  J.  C.  P. 

Law  Reg.  N.   S.  145,  and  note   ad  Jinem;  158;   [Hughes  v.  Great  Western  Ry.  Co.  14 

Blower  i;.  G.  W.  R.  R.  Co.  L.  R.  7  C.  P.  655 ;  C.  B.  637.1 

McCance  .'.  London  &  N.  W.  Ry.  Co.  7  H.  (/)  There  is  not  any  rule  of  law  com- 

&  N.  477  ;  S.  C.  3  H.  &  C.  343.]  peliing  the  carrier  to  give  notice  to  the  (Mi\- 

(d)  Forms,  Wise  w.  The  Great  Western  signer  that  the  consignee  refuses  to  receive 

Ey.  Co.  25  L.  J.  Ex.  258  ;  1  H.  &  N.  63 ;  the  goods.     He  is  merely  bound  to  do  what 

Raphael  v.  Pickford,  5  M.  &  G.  551.     See,  is  reasonable  in  the  particular  circumstances, 

also,  ante,  pt.  1,  p.  103,  form  10,  and  notes.  Hudson  v.  Baxendale,  2  H.  &  N.  575;  27  L. 

And  as  to  duty  to  carry  within  a  reasona-  J.  Ex.  93;  [ante,  107,  note  [p)-] 
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time  certain  goods  of  the  plaintiff  to  be  carried  by  the  defendant,  (g)  for  reward, 
from  A.  to  B.,  and  was  then  ready  and  willing,  and  offered  to  pay  to  the  de- 
fendant proper  reward  in  that  behalf ;  yet  the  defendant,  although  he  had  the 
means  of  carrying  the  said  goods,  would  not  receive  and  carry  the  sarne. 

[7a.  For  refusing  to  carry  a  Horse  unless  the  Value  was  declared  and 

insured. 
Robinson  v.  South  Western  Ry.  Co.  19  C.  B.  N.  S.  51.   See  Cranch  v.  Great 
Northern  Ry.  Co.  11  Ex.  742.] 


CARKIERS   OF  GOODS  BY  WATER. 
Obs.  —  See  ante,  Part  1,  p.  106. 

1.  Against  a  Ship.-owner  for  the  Loss  of  Goods.  (K) 

For  that  the  plaintiff  delivered  to  the  defendant,  who  received  the  same, 
certain  goods  to  be  carried  in  a  ship  of  the  defendant  from  A.  to  B.  and  there 
delivered  to  the  plaintiff,  for  freight  payable  by  the  plaintiff  to  the  defendant, 
certain  perils  and  casualties  only  excepted ;  yet  the  defendant,  although  not 
prevented  by  any  of  the  said  excepted  perils  and  casualties,  and  a  reasonable 
time  in  that  behalf  elapsed,  did  not  carry  and  deliver  the  said  goods  as  afore- 
said, and  the  same  were  lost  to  the  plaintiff. 

2.  Against  a  Ship-owner  for  damaging  Q-oods.  (i) 

Alston  V.  Herring,  25  L.  J.  Ex.  177 ;  [11  Ex.  822.] 

(g)  Actual  tender  of  money  not  necessary,  137;  Pickfovd  v.  Grand  Junction  Ry.  Co.  8 

a    readiness    and   willingness    is    suiBcient.  M.  &  W.  372;   Hales  v.  London  &  North 

Pickford  v.  The  Grand   Junction   Ry.    Co.  Western  Ry.  Co.  4  B.  &  S.  66  ;   Paddinff- 

8  M.   &  W.  373 ;   9  Dowl.   766,  where  see  ton  v.  South  Eastern  Ry.  Co.  5  C.  B.  N.  S. 

a  form.     See  Crouch  v.  The  Grent  Northern  111  ;  Branlcy  ".  South  Eastern  Ry.  Co.  12 

Ry.  Co.  9  Ex.  556;  23  L.  .T.  Ex.  148,  where  C.  B.  N.  S.  63.] 

it  was  held  that  the  defendants  were  not  en-  (A)  See  forms,  Newberry  v.  Colvin,  7 
titled  to  charge  the  plaintiff  more  than  they  Bin^.  190;  1  Cr.  &  J.  192;  Morewood  v. 
did  others.  See,  also,  Johnson  v.  Midland  Pollock,  1  El.  &  Bl.  743  ;  22  L.  J.  Q.  B. 
Ry.  Co.  4  Ex.  267.  Common  carriers  are  250.  On  a  hill  of  lading,  Colvin  v.  5few- 
bound  to  carry  goods  tendered  to  them  to  berry,  8B.  &  C.  166.  Where  the  bill  of  lad- 
be  carried  if  accompanied  with  the  proper  ing  described  the  goods  as  "  one  box  con- 
charge,  and  they  have  no  right  to  insist  tainiug  about  248  ounces  of  gold  dust,"  it 
upon  the  sender  signing  unreasonable  con-  was  decided  that  it  was  not  a  declaration  of 
ditions,  neither  have  they  a  right  to  refuse  the  true  nature  and  value,  within  the  mer- 
goods  tendered  with  the  proper  price  by  one  chant  shipping  act,  17  &  18  Vict.  c.  104,  s. 
person,  when  at  the  same  time  they  receive  503,  so  as  to  render  the  ship-owner  liable  for 
goods  of  the  same  class  from  another  per-  a  loss  without  his  actual  fault  or  privity, 
son.  Garton  v.  Bristol  &  Exeter  Ry.  Co.  Williams  v.  The  African  Steam  Ship  Com- 
30  L.  J.  Q.  B.  273 ;  [1  B.  &  S.  112,]  where  pany,  1  H.  &  N.  300 ;  26  L.  J.  Ex.  69.  See 
see  a  form.  See,  also,  Baxendale  v.  The  Gibbs  v.  Potter,  10  M.  &  W.  70;  11  L.  J. 
Eastern  Counties  Ry.  Co.  4  C.  B.  N.  S.  63  ;  Ex.  376. 

27  L.  J.  C.  P.  137 ;   Crouch  v.  The  Great  (i)  This  form  may  easily  be  framed  by 

Northern  Ry.  Co.  11  Ex.742;  25  L.  J.  Ex.  reference   to  the  last   form.     Damage  done 

137 ;  Sutton  v.  Great  Western  Ry.  Co.  35  by  rats  is  not  within  any  of  the  exceptions 

L.  J.  Ex.   18;   [1   Chitty  Contr.  (Uth  Am.  in  the  bill  of  lading.     Laveroni  w.  Drury,  8 

ed.)  684,  685,  and  cases  in  notes;  3  H.  &  C.  Ex.  166;  22  L.  J.  Ex.  2;  Kay  v.  Wheeler, 

800 ;  L.  R.  2  Ap.  Ca.  226  ;]  Sutton  v.  South  [L.  R.  2  C.  P.  302  ;]  36  L.  J.  C.  P.  180.    Sea 

Eastern  Ry.  Co.  [L.  R.  1  Ex.  32  ;]^Baxen-  Dale  v.  Hall,  1  Wils.  281. 
dale  V.  South  Western  Ry.  Co.  [L.  R.  1  Ex. 
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3.  For  not  delivering  to  Plaintiff's  Assignees. 
Jones  V.  Jones,  8  M.  &  W.  431 ;  10  L.  J.  Ex.  481.  (A) 

4.  Against  Ship-owner  for  Negligent  Stowage.  (V) 

For  that  the  plaintiff  delivered  to  the  defendant,  who  received  the  same, 
certain  goods  to  be  properly  stowed  in  the  ship  of  the  defendant,  and  safely 
carried  in  the  said  ship  from  A.  to  B.  and  there  delivered  to  the  plaintiff  for 
freight,  payable  by  the  plaintiff  to  the  defendant,  certain  perils  and  casualties 
only  excepted ;  yet  the  defendant  so  negligently  stowed  the  said  goods  that 
the  same  were  thereby,  and  not  by  any  of  the  said  excepted  perils  and  casual- 
ties, greatly  damaged. 

\_lAke  count.  Anderson  v.  Chapman,  5  M.  &  W.  483.  Count  for  damage 
done  to  goods  by  stowing  them  on  deck.  Sargent  v.  Morris,  3  B.  &  Aid.  277. 
For  negligence  in  loading  goods  on  hoard  under  special  contract.  Cooke  v, 
Wilson,  1  C.  B.  N.  S.  153.  The  like  on  a  contract  made  abroad.  Cohen  v. 
Gaudet,  3  F.  &  F.  455.] 

5.  Against  the   Defendant  for   shipping  Dangerous  Groods  without 
giving  Notice  thereof,  (m) 

Brass  V.  Maitland,  6  El.  &  Bl.  474;  26  L.  J.  Q.  B.  49 ;  [Williams  v.  East 
India  Co.  3  East,  192.] 

6.  Against  the  Owner  of  a  Ferry  for  Injury  to  Q-oods. 
Walker  v.  Jackson,  10  M.  &  W.  161.  (n) 

[7.  Against  the  Master  of  a  Steam-tug  for  Negligence  in  towing  the 

Plaintiff's  Ship. 

That  in  consideration  that  the  plaintiff  would  employ  the  defendant  with  a 
steam-tug  of  the  defendant  to  tow  a  certain  ship  of  the  plaintiff  from  the  port 

(k)  See,  in  this  case,  a  plea  of  stoppage  in  P.  1.     Forms,  Majov  v.  White,  7  C.  &  P.  41 ; 

transitu.  Anderson  v.  Chapman,  5  M.  &  W.  483 ;  7 

(/)  See  a  form,  Hutchinson  w.  Guion,  5  C.  Dowl.  822. 
B.  N.  S.  149;  28  L.  J.  C.  P.  63.  The  mas-  (jn)  By  s.  329  of  the  merchant  shipping 
ter  of  a  ship  is  not  liable  to  the  owner  of  act,  the  carrying  of  dangerous  goods  is  pro- 
goods  sent  to  be  shipped  on  board  a  general  hibited  without  due  notice.  Brass  v.  Mait- 
ship,  for  damage  done  to  them  for  the  neg-  laud,  6  El.  &  Bl.  741 ;  26  L.  J.  Q.  B.  49.  And 
ligent  stowage  of  a  stevedore  appointed  by  it  is  the  duty  of  the  person  shipping  to  give 
the  charterer,  such  stevedore  not  being  a  information.  Alston  v.  Herring,  11  Ex.  822; 
servant  or  agent  of  the  master.  Nor  is  he  25  L.  J.  Ex.  177  ;  Farrant  v.  Barnes,  31  L.  J. 
liable  for  the  acts  of  the  stevedore,  though  it  C.  P.  137 ;  [11  C.  B.  N.  S.  553.]  See  forms, 
is  stipulated  by  the  charter-party  that  tlie  Hutchinson  v.  Guion,  28  L.  J.  C.  P.  63  ;  [5 
stevedore  shall  be  paid  by  and  act  under  the  C.  B.  N.  S.  149.]  See  Williams  v.  East  India 
master's  orders,  except  such  acts  are  done  Company,  3  East,  192.  By  8  Vict.  c.  20,  s. 
in  the  execution  of  the  master's  orders.  105,  a  penalty  is  imposed  upon  any  person 
Blaikie  v.  Stembridge,  28  L.  J.  C.  P.  333 ;  knowingly  sending  dangerous  goods  by  rail- 
afBrmed  in  eiTor,  29  L.  J.  C.  P.  212  ;  [S.  C.  way  without  distinctly  marking  their  nature 
6  C.  B.  N.  S.  894;]  Sack  v.  Ford,  13  C.  B.  on  the  outside  of  the  package.  As  to  pas- 
N.  S.  90  ;  32  L.  J.  C.  P.  12  ;  Anglo-African  senger  ships,  see  18  &  19  Vict.  c.  119,  s.  29. 
Company  v.  Lamzed,  35  L.  J.  C.  P.  145;  (n)  See  a  form  against  the  master  of  a 
[L.  E.  1  C.  P.  226  ;]  Sandeman  v.  Scurr,  36  barge  who  deviated  from  his  course,  show- 
L.  J.  C.  P.  58 ;  [L.  R.  2  Q.  B.  86 ;]  Phillips  ing  that  a  storm  arose,  and  that  the  plain- 
V.  Clarke,  2  C.  B.  N.  S.  156 ;  26  L.  J.  C.  P.  tiff's  goods  were  injured,  &c.  Davis  v.  Gar- 
168 ;  The  Helene,  L.  K.  1  C.  P. ;  35  L.  J.  C.  rett,  6  Bing.  716. 
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of out  to  sea,  for  reward  to  the  defendant,  the  defendant  promised  the 

plaintiff  so  to  tow  the  said  ship  in  a  careful,  skilful,  and  proper  manner ;  and 
the  plaintiff  employed  the  defendant,  and  the  defendant  accepted  and  entered 
upon  the  said  employment,  for  the  purpose  and  upon  the  terms  aforesaid,  and 
all  conditions  were  performed,  and  all  things  happened,  and  all  times  elapsed, 
necessary  to  entitle  the  plaintiff  to  have  the  said  ship  so  towed  by  the  defend- 
ant in  a  careful,  skilful,  and  proper  manner ;  yet  the  defendant  towed  the  said 
ship  in  a  negligent,  unskilful,  and  improper  manner,  whereby  the  said  ship 
became  and  was  stranded  and  damaged. 

A  like  count.     Symonds  v.  Pain,  6  H.  &  N.  709.] 


CARKIERS   OF  PASSENGERS  BY  LAND. 

.  1.  For  refusing  to  carry. 

For  that  the  defendants  were  common  carriers  of  passengers  for  hire  from 
A.  to  B.,  and  the  plaintiff,  at  a  reasonable  time  and  place,  and  in  a  fit  and 
proper  state,  tendered  himself  to  be  carried  as  a  passenger  from  A.  to  B. 
aforesaid  for  hire,  and  was  ready  and  willing,  and  offered  to  pay  the  said 
hire ;  and  the  defendants  had  the  means  of  carrying  the  plaintiff,  and  were  able 
to  have  done  so,  yet  refused  to,  and  did  not,  nor  would  carry  the  plaintiff. 

[2.  Against  a  Railway  Company  for  Delay  in  a  Train. 
That  tRe  defendants  were  carriers  of  passengers  in  carriages  on  a  railway 

from to ,  for  reward  to  the  defendants,  and  thereupon,  on  the 

day  of ,  A.  D. ,  in  consideration  that  the  plaintiff,  at  the  request  of 

the  defendants,  would  pay  them  a  sum  of  money  as  and  for  the  price  of  their 

carrying  the  plaintiff  as  a  passenger  in  one  of  the  said  carriages  from ■  to 

aforesaid,  by  a  train  which  the  defendants  advertised  in  their  published 

train  bill,  and  represented  to  the  plaintiff  to  be  a  train  that  would  start  from 

to aforesaid  at o'clock  in  the  [afternoon],  and  arrive  at 

aforesaid  at o'clock  in  the  [afternoon]  of  the  said  day,  the  defendants 

promised  the  plaintiff  that  they  would  use  reasonable  care  and  diligence  that 
the  said  trains  should  start  and  arrive  at  the  respective  times  aforesaid ;  and 
the  plaintiff  accordingly  paid  the  defendants  the  said  sum  of  money  for  the 
purpose  and  on  the  terms  aforesaid,  and  became  such  passenger  to  be  so 
carried  by  the  defendants  as  aforesaid  by  the  said  train ;  yet  the  defendants 
did  not  use  reasonable  care  and  diligence  that  the  said  train  should  start  and 
arrive  at  the  respective  times  aforesaid,  and  for  want  of  such  care  and  dili- 
gence the  said  train  started  from aforesaid  and  arrived  at aforesaid 

respectively  at  much  later  times  than  the  respective  times  aforesaid,  whereby 
the  plaintiff  was  delayed  and  put  to  expense  and  inconvenience,  and  was  pre- 
vented from  attending  to  his  business  at aforesaid,  as  he  otherwise  would 

have  done. 

A  like  count.     Hamlin  v.  Great  Northern  Ry.  Co.  1  H.  &  N.  408 ;  (o)  and 
see  Hurst  v.  Great  "Western  Ey.  Co.  19  C.  B.  N.  S.  310.] 

(o)  This  form  was  in  contract,  but  may    tion  for  loss  of  time,  as  a  part  of  the  dam- 
easily  be  framed  in  tort.     [As  to  compensa-    ages,  in  such  case,  see  Ward  v.  Vanderbilt, 
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3.  jfor  Injury  to  a  Pmsenger.  (^) 

For  that  the  defendants  were  common  carriers  of  passengers  for  hire  from 
A.  to  B.,  and  received  the  plaintiff  as  a  passenger  to  be  carried  from  A.  to  B. 
for  hire ;  yet  the  defendants  so  negligently  conducted  themselves  in  and  about 
carrying  the  plaintiff,  that  by  reason  thereof  he  was  greatly  and  permanently 
injured,  and  has  been  put  to  expense  in  endeavoring  to  be  cured  of  his  said 
injuries  and  prevented  for  a  long  time  from  attending  to  his  necessary  affairs 
and  business,  and  deprived  of  the  gains  and  profits  he  would  otherwise  have 
derived  therefrom. 

4.  Against  a  Carrier  for  Negligence,  hy  the  Uxecutor  of  Deceased 
Passenger,  wider  9  &  10  Vict.  c.  93.  (jj) 

A.  B.,  executor  of  the  last  will  and  testament  of  C.  D.,  deceased,  by  his 
attorney  sues .  For  that  the  defendants  were  common  carriere  of  passen- 
gers for  hire  from  E.  to  F.,  and  received  C.  D.,  since  deceased,  to  be  carried 
from  E.  to  F.  for  hire ;  yet  the  defendants  so  negligently  conducted  them- 
selves in  and  about  carrying  the  said  C.  D.,  that  by  reason  of  such  negligence 
the  said  C.  T>.  was  injui-ed,  and  died  within  twelve  calendar  months  next 
before  this  suit ;  and  the  plaintiff,  as  executor  as  aforesaid,  for  the  benefit  of 
[state  follow,  whether  wife  or  children  (r)]  of  the  said  C.  D. 


4  }f.  Y.  Court  of  App.  Dec.  App.  521.]  For 
not  running  an  advertised  train,  see  Denton 
V.  Great  Northern  Ry.  Co.  5  El.  &  Bl.  860; 
25  L.  J.  Q.  B.  129.  It  was  held  in  Kurst  v. 
The  Great  Western  Ry.  Co.  19  C.  B.  N.  S. 
310,  that  the  mere  taking  of  a  ticket  for  a 
journey  hy  railway  does  not  amount  to  a 
contract  on  the  part  of  the  railway  company, 
or  impose  upon  them  a  duty,  to  have  a  train 
ready  to  start  at  the  time  at  which  the  pas- 
senger is  led  to  expect  it.  This  subject  was 
discussed  at  considerable  length  in  Gordon  v. 
Manchester  &  Lawrence  R.  R.  52  N.  H.  596, 
and  the  liability  of  a  railroad  company  for 
failure  in  the  departure  and  arrival  of  their 
cars  at  the  times  indicated  in  their  time- 
tables is  based  upon  the  ground  of  neg- 
ligence antl  not  upon  an  absolute  obligation 
to  conform  tq  their  times,  irrespective  of  cir- 
cumstances.] 

(p)  See  Carpue  v.  London  &  Brighton 
Ry.  Co.  5  Q.  B.  747 ;  [Withers  v.  North 
Kent  Ry.  Co.  27  L.  J.  Ex.  417;  Readhead 
«.  Midland  Ry.  Co.  36  L.  J.  Q.  B.  181.] 
Against  a  coach  proprietor  for  negligent 
driving,  Curtis  u.  Drinkwater,  2  B.  &  Ad. 
169;  against  omnibus  proprietor,  Brien  v. 
Bennet,  8  C.  &  P.  724 ;  [against  railway 
company,  Martin  v.  Great  Northern  Ry.  Co. 
16  C!  B.  179 ;  against  the  owner  of  a  steamer, 
Dalyell  v.  Tyrer,  El.,  Bl.  &  El.  899.]  See 
post,  "Negligence." 

(q)  Or,  "  administrator,"  as  the  case  may 
he. 

(r)   9  &  10  Vict.  t.  93,  s.  2,  directs  for 


whose  benefit  the  action  is  to  be  brought, 
and  by  s.  4,  full  particulars  of  the  persons 
for  whom  this  action  is  brought,*and  of  the 
nature  of  the  claim,  must  be  delivered  with 
the  declaration.  By  27  &  28  Vict.  c.  95,  s.  1, 
if  there  shall  be  no  executor  or  adminis- 
trator of  the  deceased,  or  there  being  one, 
no  action  shall  have  been  brought  in  his 
name  within  six  calendar  months  after  the 
death,  an  action  maybe  brought  in  the  name 
or  names  of  all  or  any  of  the  persons  (if 
more  than  one)  for  whose  benefit  the  action 
would  have  been  if  brought  by  an  executor 
or  administrator.  "By  s.  2,  money  may  be 
paid  into  court  in  one  sum  without  regard  to 
its  division.  [It  has  been  held  that,'  at  com- 
mon law,  the  death  of  a  human  being  is  not 
the  ground  of  an  action  for  damages.  Carey 
V.  Berkshire  Railroad,  1  Cush.  475 ;  Eden 
V.  Lexington  &  Frankfort  Railroad,  14  B. 
Mon.  204;  Connecticut  Mut.  Life  Ins.  Co. 
w.  New  York  &  New  Haven  Railroad,  25 
Conn.  265  ;  Hubgh  v.  New  Orleans  &  C. 
R.  R.  6  La.  Ann.  495  ;  Worley  v.  Cincin- 
cinnati,  Hamilton  &  Dayton  R.  R.  1  Handy, 
481  ;  Palfrey  v.  Portland,  Saco  &  Ports- 
mouth R.  R.  Co.  4  Allen,  56  ;  Osborn  v.  Gil- 
lett,  L.  R.  8  Ex.  88 ;  Hyatt  v.  Adams,  16 
Mich.  180  ;  Richardson  «.  New  York  Central 
R.  R.  Co.  98  Mass.  89  ;  Nickerson  v.  Har- 
riman,  38  Maine,  279  ;  State  v.  Railway 
58  Maine,  1 78  ;  Wyatt  v.  Williams,  43  N.  H. 
102,  and  cases  cited,  105,  106  ;  State  v.  Man- 
chester &  Lawrence  R.  R.  52  N.  H.  528, 548.] 
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[5.  Against  a  Railway  Company  for  not  running  a  Train,  as  adver- 
tised by  the  Time  Tables. 
Denton  v.  Great  Northern  Ry.  Co.  5  El.  &  Bl.  860.] 

6.  Against  a  Carrier  for  Loss  of  Luggage,  (s) 
For  that  the  defendants  were  common  carriers  of  passengers  and  their  lug- 
gage for  hire,  and  the  plaintiff  became,  and  was  received  by  the  defendants  as 
a  passenger,  with  his  luggage,  to  be  carried  from  A.  to  B.  for  hire ;  yet  the 
defendants  did  not  use  due  and  proper  care  in  carrying  the  plaintiff's  luggage, 
and  thereby  the  same  was  lost. 

\J3aggage  of  troops.     Declaration  for  negligence,  and  pleas.     Martin  v.  The 
Great  Indian  &c.  Ey.  Co.  L.  E.  3  Ex.  9.] 

7.  Against  a  Cabman  for  losing  the  Luggage  of  his  Fare. 
Eoss  V.  HiU,  2  C.  B.  877 ;  15  L.  J.  C.  P.  182. 


(si  Forms,  Marshall  v.  York,  Newcastle 
&e.  Ey.  U  C.  B.  655;  21  L.  J.  C.  P.  34; 
Edwell  V.  Grand  Junction  Ry.  5  M.  &  W. 
67.  A  railway  company,  as  common  car- 
riers of  passengers  and  their  luggage,  are 
bound,  on  the  arrival  of  a  train,  to  deliver  a 
passenger's  luggage  into  a  carriage  to  be 
carried  to  its  destination,  if  required  so  to 
do,  and  if  such  is  their  usual  practice. 
Butcher  v.  London  &,  South  Western  Ry.  Co. 
16  C.  B.  13 ;  24  L.  J.  C.  P.  137  ;  Richards 
V.  London  &  South  Coast  Rv.  Co.  7  C.  B. 
839;  18  L.  J.  C.  P.  251  ;  Munster  v.  South 
Eastern  Ry.  Co.  27  L.  J.  C.  P.  308  ;  [4  C.  B. 
N.  S.  676.  Common  earriera  of  passengers 
and  their  luggage,  are  bound  to  deliver  to 
each  passenger,  at  the  end  of  his  journey,  his 
trunk  or  luggage.  The  pas.senger  Is  not 
obliged  to  expose  his  person  in  a  crowd,  or 
endanger  his  safety,  in  the  attempt  to  desig- 
nate or  claim  his  property.  Coin  v.  Good- 
win, 19  Wend.  251  ;  HoUistcr  r.  Newton,  19 
Wend.  234;  Bomar  i>.  Maxwell,  9  Humph. 
621.  These  carriers  are  liable  for  the  lug- 
gage until  its  safe  delivery  to  the  owner;  its 
delivery  npon  a  forged  order  will  not  dis- 
charge them.  Powell  v,  Myers,  26  Wend. 
591 ;  TrowcU  v.  Youmans,  5  Strobh.  67.  It 
must  be  luggage  strictly,  i.  e.  such  articles 
of  necessity  and  personal  convenience  as 
are  usually  carried  by  travellera.  Pardee 
L\  Drew,  25  Wend.  459.  The  goods  or  Ing- 
gage  should,  however,  be  demanded  within 
a  reasonable  time  after  their  arrival  at  their 
place  of  destination.  Powell  v.  Myers,  26 
Wend.  591 ;  Goold  v.  Chapiu,  10  Barb.  612.] 
If  a  passenger  by  a  third-class  train  carry 
merchandise  packed  up  with  his  luggage, 
the  company  are  not  responsible  if  it  is  lost. 
CahiU  V.  London  &  North  Western  Ry.  Co. 
30  L.  J.  C.  P.  289;  10  C.  B.  N.  S.  154; 
Munster  v.  South  Eastern  Rv.  Co.  4  C.  B. 
N.  S.  676;  27  L.  J.  C.  P.  308.  Where  a 
stipulation  is  made  that  by  excursion  trains 
the  company  shall  not  cawy  luggage,  or 
that  it  shall  be  at  the  passenger's  risk,  they 


are  not  liable.  See  Rumsey  a.  North  East- 
ern Ry.  Co.  32  L.  J.  C.  P.  224 ;  Stewart  v. 
Loudon  &  North  Western  Ry.  Co.  33  L.  J. 
Ex.  199  ;  [3  H.  &  C.  135.]  But  if  it  be  so 
packed  as  to  bo  visible,  and  the  company  do 
not  make  any  charge  for  the  carriage,  they 
will  be  responsible  for  the  loss.  Great  North- 
ern Ey.  Co.  V.  Shepherd,  8  Ex.  30 ;  21  L.  J. 
Ex.  114.  See  Great  Western  Ry.  Co.  v. 
Goodman,  21  L.  J.  C.  P.  197.  See  Williams 
V.  Great  Western  Ry.  Co.  10  Ex.  15.  Where, 
by  a  traffic  arrangement  between  two  com- 
panies, passengers  are  booked  through,  the 
contract  is  an  entire  contract  between  tlie 
passenger  and  the  company  issuing  the 
ticket. "  Mytton  v.  Midland  Ry.  Co.  28  L.  J. 
Ex.  385  ;  [4  H.  &  N.  615  ;  ante,  99,  and  note 
(d);  1  ChittyContr.  {Uth  Am.  ed.)  704,  and 
note  (d)  and  cases  cited ;  Martiu  B.  in  Shep- 
herd V.  Bristol  &  Exeter  Rv.  Co.  L.  R.  3  Ex. 
195 ;  Barter  v.  Wheeler,  49  N.  H.  9,  25.] 
See  a  form  against  stage-coach  proprietors. 
Miles  V.  Cattle,  6  Bing.  743.  As  to  what  is 
"a  loss,"  see  Hearn  v.  London  &  North 
Western  Ry.  Co.  24  L.  J.  Ex.  180.  Against 
the  same  for  loss  of  a  parcel  not  luggage, 
Macklin  v.  Waterhouse,  5  Biug.  212.  Refer- 
ence should  be  had  to  the  company's  partic- 
ular act,  as  provisions  as  to  luggage  may 
sometimes  be  found.  [As  to  the  articles  in- 
cluded in  the  term  luggage  or  baggage,  see 
1  ChittyContr.  (11th  Am.  ed.)  698,  "and  note 
(/i);  Phelps  V.  London  &  North  Western 
Ry.  Co.  19  C.  B.  N.  S.  321 ;  Merrill  v.  Grin- 
nell,  30  N.  Y.  594;  Dibble  v.  Brown,  12 
Geo.  217;  Hickox  v.  Naugatuck  R.  R.  31 
Conn.  281 ;  Smith  v.  Boston  &  Maine  R.  R. 
44  N.  H.  325;  Cincinnati  &c.  Air  Line  R. 
R.  V.  Marcus,  38  III.  219;  Bl.  C.  R.  R.  v. 
Copeland,  24  111.  332 ;  Mississippi  C.  R.  R. 
V.  Kennedy,  41  Miss.  671.  Documents  and 
bank-notes  carried  by  an  attorney  attending 
a  county  court.  Phelps  v.  London  &  North 
Western  By.  Co.  34  L.  J.  C.  P.  259 ;  19  C. 
B.  N.  S.  321.] 
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CARRIERS   OF  PASSENGERS  BY  WATER. 

1.  For  refusing  to  carry  Passengers. 
Benett  v.  Peninsular  &  Oriental  Steam  Boat  Co.  6  C.  B.  775. 

2.  For  Loss  of  a  Passenger's  Luggage. 

Wilton  V.  Eoyal  Atlantic  Mail  Steam  Co.  [10  C.  B.  N.  S.  453;]  30  L.  J, 
C.  P.  369.  (0 


CARRIERS  OF  MESSAGES. 

\^Against  an  Electric  Telegraph  Company  for  not  transmitting  a  Mes- 
sage correctly. 

That  the  defendants  carried  on  the  business  of  transmitting  messages  by  tel- 
egraph, for  reward  to  the  defendants  ;  and  thereupon,  in  consideration  that  the 

plaintiff  would  pay  to  the  defendants shillings,  the  defendants  promised 

the  plaintiff  that  they  would  transmit  correctly  for  the  plaintiff  from to 

[the  master  of  a  ship  then  lying  at ]  the  message  following,  that  is  to  say, 

["  Proceed  to  Hull  direct "]  ;  and  the  plaintiff  paid  to  the  defendants  the 
said  shillings,  and  all  conditions  were  performed,  and  all  things  hap- 
pened, and  all  times  elapsed,  necessary  to  entitle  the  plaintiff  to  have  the  said 
message  correctly  transmitted  by  the  defendants  as  aforesaid ;  yet  the  defend- 
ants did  not  correctly  transmit  to  the  master  of  the  said  ship  the  said  message 
as  aforesaid,  and  transmitted  to  him  another  and  different  message,  in  the  terms 
following:  ["Proceed  to  Southampton  direct"],  whereby  [the  said  master  of 
the  said  ship  proceeded  directly  with  the  said  ship  to  Southampton  instead 
of  to  Hull,  as  he  would  otherwise  have  done,  and  the  plaintiff  lost  the  ben- 
efit of  the  said  ship  proceeding  to  Hull  in  pursuance  of  the  said  message,  and 
incurred  great  expense  by  reason  of  the  said  ship  so  proceeding  to  Southamp- 
ton as  aforesaid]. 

A  like  count.     MacAndrew  v.  Electric  Telegraph  Co.  17  C.  B.  3.  ' 
Count  for  injury  done  to  telegraphic  cable  by  negligent  navigation.     Sub- 
marine Telegraph  Co.  v.  Dickson,  15  C.  B.  N.  S.  759.] 


COLLISION.     See  "  Negligence,"  po«<. 


COMMISSIONERS  OF  PUBLIC  WORKS. 

Obs.  —  The  law  as  to  the  liability  of  trustees  of  public  works,  who  do  not  receive 
any  personal  benefit  for  acting  as  trustees,  has  been  lately  settled  and  thor- 
oughly considered  in  the  case  of  The  Mersey  Docks  &  Harbor  Board  ». 
Gibbs,  [11  H.  L.  Cas.  686  ;  L.  R.  1  H.  L.  83,]  and  The  Mersey  Docks  & 
Harbor  Board  v.  Penhallow,  35  L.  J.  Ex.  225  ;  [3  H.  &  C.  1035;]  which  have 
decided  that  trustees  appointed  by  statute  for  public  purposes,  having  power 

it)    See   Pianciani    v.  London  &   South    tenr  v.  London  &  South  Western  Ry.  Co. 
Western  Ry.  Co.  18  C.  B.  226 ;    [Le  Con-    L.  R.  I  Q.  B.  hi.] 
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Obs.  to  levy  tolls,  but  not  deriving  any  personal  benefit,  are  liable  in  their  corpo- 
rate capacity  for  damage  sustained  by  reason  of  the  default  of  their  servants 
or  agents  to  the  same  extent  as  absolute  owners  levying  tolls  for  their  own 
profit,  although  there  is  no  improper  conduct  on  the  part  of  the  trustees.  See 
the  opinion  of  the  judges  in  the  above  case,  delivered  by  Mr.  Justice  Black- 
burn, where  all  the  cases  are  reviewed.  [See  Duncan  v.  Findlater,  6  CI.  & 
Fin.  (Am.  ed.)  894,  and  note  (1),  and  cases  both  English  and  American  there 
cited  ;  Stanton  v.  Haverill  Bridge  Co.  14  Am.  Law  Keg.  (N.  S.)  469;  Winch 
V.  Conservators  of  the  Thames,  L.  R.  9  C.  P.  378  ;  OUver  v.  Worcester,  102 
Mass.  489,  500,  501  ;  Mayor  &c.  of  Lyme  Regis,  2  CI.  &  Fin.  (Am.  ed.)  331, 
and  note  (1) ;  Water  Co.  v.  Ware,  16  Wallace,  566  ;  Coe  v.  Wise,  L.  R.  1 
Q.  B.  711  ;  Collins  v.  Middle  Level  Commissioners,  L.  R.4  C.  P.  279  ;  Bloom- 
ington  V.  Bay,  42  El.  503  ;  Robbins  v.  Chicago,  4  Wallace,  657  ;  Nebraska 
City  V.  Campbell,  2  Black,  590 ;  Weightman  v.  Washington,  1  Black,  39  ; 
Richmond  v.  Long,  17  Grattan  (Va.),  375;  Carlton  v.  Franeonia  Iron  & 
Steel  Co.  99  Mass.  216,  218.  Whether  trustees  may  repay  themselves,  out 
of  the  trust  funds,  for  damages  recovered  of  them,  in  consequence  of  injury 
done  to  third  persons,  while  acting  in  the  due  discharge  of  their  duties  as 
such  trustees,  see  Duncan  r.  Findlater,  6  CI.  &  Fin.  (Am.  ed.)  894,  note  (2).] 
But  if  the  trustees  employ  fit  and  proper  contractors  (not  servants)  to  execute 
their  works,  and  injury  accrues  by  reason  of  the  negligence  of  such  contract- 
ors and  their  servants,  and  without  any  interference  on  the  part  of  the  trus- 
tees, the  contractor  and  his  servants  will  be  liable,  and  not  the  trustees. 
HoUiday  v.  St.  Leonard's,  Shoreditoh,  U  C.  B.  N.  S.  (Am.  ed.)  192  ;  [and 
note  ad  finem,  and  cases  cited  ;]  30  L.  J.  C.  P.  361  ;  Jones  v.  Bird,  5  B.  & 
Aid.  837  ;  Clothier  v.  Webster,  31  L.  J.  C.  P.  317.  See  Whitehouse  v.  Fel- 
lowes,  30  L.  J.  C.  P.  305;  [2  Chitty  Contr.  (11th  Am.  ed.)  861,  and  note  (&*), 
862,  and  notes  Qc^)  and  (yfco),  863,  note  (Jifi)  ;  Cuff  v.  Newark  &  New  York  R. 
R.  Co.  6  Vroom,  17  ;  Kelly  i>.  New  York,  11  N.  Y.  432  ;  Pack  v.  New  York, 
8  N.  Y.  222  ;  Hilliard  v.  Richardson,  3  Gray,  349  ;  Reedie  v.  London  &  N. 
W.  Ry.  Co.  4  Ex.  244,  256  ;  Forsyth  v.  Hooper,  11  Allen,  419  ;  Blake  v.  Fer- 
ris, 1  Selden,  48  ;  Painter  v.  Pittsburgh,  46  Penn.  St.  213  ;  Eaton  v.  Euro- 
pean &  N.  A.R.  R.  Co.  59  Maine,  520,  531  ;  Pickard  v.  Smith,  10  C.  B.  N.  S. 
470,  480  ;  Kellogg  v.  Payne,  21  Iowa,  575  ;  Schwartz  v.  Gilmore,  45  111.  455  ; 
Brackett  v.  Lub'ke,  4  Allen,  138,  140  ;  Sadler  v.  Henlock,  4  El.  &  Bl.  570, 
578.] 

For  forms,  see  post,  "  Negligence." 

\^Counts  against  Corporate  Bodies,  Commissioners,  Trustees,  ^o.  of 
,  Public  Works,  for  Negligence. 

Against  the  trustees  of  a  harbor  for  negligence  in  allowing  it  to  become 
choked  with  mud;  Metcalfe  v.  Hetherington,  11  Ex.  257  ;  Gibbs  v.  Trustees 
of  Liverpool  Docks,  1  H.  &  N.  439 ;  3  lb.  164 ;  L.  R.  1  H.  L.  93  ;  Thomp- 
son V.  North  Eastern  Ey.  Co.  2  B.  &  S.  106 ;  Penhallow  v.  Mersey  Docks 
Board,  L.  R.  1  H.  L.  93  ;  against  the  trustees  of  a  canal  for  keeping  a  dan- 
gerous bridge,  whereby  a  person  fell  in  and  was  drowned ;  Manley  v.  St. 
Helen's  Canal  Co.  2  H.  &  N.  840 ;  against  commissioners  of  a  canal  naviga- 
tion for  want  of  repair  in  a  lock,  whereby  the  plaintiff's  barge  was  delayed ; 
Walker  v.  Goe,  3  H.  &  N.  395  ;  against  commissioners  of  sewers  for  negli- 
gence in  constructing  a  sewer,  whereby  the  plaintiff's  house  was  injured ;  Jones 
V.  Bird,  5  B.  &  Aid.  837 ;  Ruck  v.  Williams,  3  H.  &  N.  308 ;  Grocers'  Com- 
pany V.  Doune,  3  Bing.  N.  C.  34 ;  against  commissioners  under  an  act  of 
parliament  for  the  making  of  certain  navigation  works,  for  negligence,  where- 
by the  plaintiff's  land  was  flooded;  Allen  v.  Hay  ward,  7  Q.  B.  960;  against 
the  trustees  of  a  turnpike  road  for  negligently  maintaining  the  drains  of  the 
road ;  Whitehouse  v.  Fellowes,  10  C.  B.  N.  S.  765.] 
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COMMON   OF  PASTURE. 

Obs.  —  Common  of  pasture  is  a  right  of  feeding  beasts  on  the  land  of  another,  and 
it  is  either  appendant,  appurtenant,  or  in  gross.  Co.  Litt!  122  ;  2  Bl.  Com. 
33  ;  Com.  Dig.;  and  Bac.  Abr.  "Commons;"  Musgrave  v.  Cave,  Willes 
Rep.  319. 

Common  appendant  is  a  right  belonging  to  the  owners  or  occupiers  oi  arahU  land 
to  put  commonable  beasts  upon  the  lord's  waste,  and  upon  the  lands  of  other 
persons  within  the  same  manor.  Commonable  beasts  are  either  beasts  of  the 
plough  or  such  as  manure  the  ground.  1  Bl.  Com.  32,  33.  It  must,  at  com- 
mon law,'  have  existed  from  time  immemorial.     Selw.  N.  P. 

Common  appurtenant  arises  from  no  connection  of  tenure,  nor  from  any  absolute 
necessity,  but  may  be  annexed  to  lands  in  other  Iord^hips,  or  extend  to  other 
beasts  besides  such  as  are  generally  commonable,  as  hogs,  goats,  or  the  like, 
which  neither  plough  nor  manure  the  ground.  This,  not  arising  from  any 
natural  propriety  or  necessity  like  common  appendant,  is  therefore  not  of  gen- 
eral right,  but  can  only  be  claimed  by  immemorial  usage  and  prescription, 
which  the  law  esteems  sufficient  proof  of  a  special  grant  or  agreement  for 
this  purpose.     1  Bl.  Com.  33  ;  Selw.  N.  P. 

Common  in  gross,  or  at  large,  is  such  as  is  neither  appendant  nor  appurtenant 
to  land,  but  is  annexed  to  a  man's  person,  being  granted  to  him  and  his  heirs 
by  deed  ;  or  it  may  be  claimed  by  prescriptive  right,  as  by  a  parson  of  a 
church,  or  the  like  corporation  sole.  This  is  a  separate  inheritance,  entirely 
distinct  from  any  landed  property,  and  may  be  vested  in  one  who  has  not  a 
foot  of  ground  in  the  manor.  1  Bl.  Com.  34  ;  Selw.  N.  P.  It  maybe  granted 
for  all  manner,  and  for  an  unlimited,  or  for  a  certain  number  of,  cattle.  lb. 
It  is  not  necessary  in  pleading  to  distinguish  between  these  different  sorts  of 
common.     Musgrave  c.  Cave,  Willes  Rep.  319. 

By  the  prescription  act,  2  &  3  W.  4,  c.  71,  s.  1,  it  is  enacted,  "  That  no  claim 
which  may  be  lawfully  made  at  the  common  law  by  custom,  presci-iption,  or 
grant  to  any  right  of  common  or  other  profit  or  benefit,  to  be  taken  and  enjoyed 
from  or  upon  any  land  (except  such  matters  and  things  as  are  herein  specially 
provided  for,  and  except  tithes,  rent,  and  services),  shall,  where  such  right, 
profit,  or  benefit  shall  have  been  actually  taken  and  enjoyed  by  any  person 
claiming  right  thereto  without  interruption  fur  the  full  period  of  thirty  years,  be 
defeated,  or  destroyed  by  showing  only  that  such  right,  profit,  or  benefit  was 
first  taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty  years  ;  but, 
nevertheless,  such  claim  may  be  defeated  in  any  other  way  by  which  the  same 
is  now  liable  to  be  defeated,  and  when  such  right,  profit,  or  benefit  shall  have 
been  so  taken  and  enjoyed  as  aforesaid  for  the  full  period  of  sixty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear 
that  the  same  was  taken  and  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing." 

The  proof  of  the  right  lies  upon  the  person  claiming  it,  and  evidence  of  enjoy- 
ment for  twenty-nine  years  will  not  satisfy  the  former  part  of  this  clause. 
Bailey  o.  Appleyard,  8  Ad.  &  E.  161-778.  And  where  A.  claims  a  right  of 
common  over  a  crown  forest,  in  respect  of  an  allotment  of  waste  land  made 
to  him  under  an  inolosure  act  in  1810,  and  relies  on  an  uninterrupted  enjoy- 
ment for  thirty  years,  he  may  be  defeated  by  showing  that  the  enjoyment  of 
the  right  commenced  in  1810,  and  that  the  grant  of  any  right  over  the  forest 
was  made  absolutely  void  by  a  statute  previous  to  1810.  Mill  v.  The  Com- 
missioners of  New  Forest,  18  C.  B.  60;  25  L.  J.  C.  P.  212.  And  in  that 
case  it  was  doubted  whether  the  statute  applied  to  a  case  in  which  the  right 
claimed  could  not  have  been  legally  granted,  by  reason  of  an  express  prohi- 
bition contained  in  a  statute.     lb. 

A  mere  intermission  of  the  user  will  not  amount  to  a  hostile  interruption  suffi- 
cient to  defeat  a  claimant.  Carr  v.  Foster,  3  Q.  B.  581  ;  11  L.  J.  Q.  B.  284. 
See  Bailey  v.  Appleyard,  8  Ad.  Se  E.  165.  See  Addison  on  Torts,  106, 107; 
and  s.  4  of  the  act,  which  is  set  out  at  length,  ante,  "Ancient  Lights,"  p. 
479. 

A  declaration  by  a  deceased  tenant  of  a  farm,  unaocompanying  an  .act,  that  he 
is  not  entitled  to  common  of  pasture  in  respect  of  the  farm,  is  not  admissible 
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Ob8.    evidence  against  the  reversioner.     Papendick  i'.  Bridgwater,  5  El.  &  Bl.  166  ; 
24  L.  J.  Q.  B.  289. 
The  4th,  5th,  and  7th  sections  of  the  act  have  been  already  cited  at  length,  ante, 
Obs.  p.  479.     The  venue  is  local. 

For  obstructing  the  Plaintiff  ^ s  Right  of  Common,  (u) 

For  that  the  plaintiff  was  possessed  of  a  messuage  and  land,  (x)  and  by 
reason  thereof  (y)  was  entitled  to  have  (z)  common  of  pasture  for  all  his  com- 
monable cattle,  levant  and  couchant,  (a)  in  and  upon  his  said  messuage  and 

land  in  a  certain  common,  situate  at ,  called  • ,  every  year,  and  at  all 

times  of  the  year,  as  to  the  said  messuage  and  land  belonging  and  appertaining. 
And  the  defendant  on  divers  days  and  times  disturbed  and  hindered  the  plain- 
tiff in  his  enjoyment  and  rightful  exercise  of  his  said  right  of  common,  by 
wrongfully  and  injuriously  (6)  [erecting  and  continuing  fences  in  and  upon  the 
said  common,  and  thereby  inclosing  a  part  of  the  same]  [or  by  digging  up  and 
subverting  the  soil  of  the  said  common,  and  carrying  away  the  same],  [or  by 
planting  and  placing,  and  continuing,  in  the  said  soil  of  the  said  common,  divers 
trees  and  shrubs],  [or  by  putting  and  placing  a  large  number  of  sheep  in  and 
upon  the  said  waste  and  common,  and  there  keeping  the  same  for  a  long  time], 
whereby  the  plaintiff  was  prevented  from  having  the  use  and  enjoyment  of 
the  said  waste  and  common  of  pasture,  as  he  otherwise  might  have  had.  (c) 


{u)  Form  for  impoverishing  common  by 
removing  the  manure  of  the  cattle.  Pindar 
V.  Wadsworth,  2  East,  154.  By  putting  on 
cattle.  Boweu  v.  Jenkin,  6  Ad.  &  E.  911  ; 
Nichols  V.  Chapman,  29  L.  J.  Ex.  461 ;  [5 
H.  &  N.  643.] 

(x)  Proof  of  possession  of  land  will  suf- 
fice, Ricketts  v.  Salvvey,  2  B.  &  Aid.  360; 
1  Chit.  R.  104-112,  S.  C,  where  see  a  form. 

(y)  These  words  appear  unnecessary,  and 
should  be  omitted  if  the  plaintiff  claim  by 
grant.     Ante,  Obs. 

(~)  The  general  form  of  showing  the  title 
was  sufficient  before  the  late  act  shortening 
the  time  of  prescription,  and  is  expressly 
sanctioned  thereby.  Ante,  Obs.  Still  the 
right  should  be  stated  accurately,  and  if  it 
be  subject  to  any  condition  precedent,  as  a 
money  payment  to  the  lord ;  Bolam  v.  At- 
kinson, cor.  Bayley  J.  Northumberland  or 
Northampton  Summer  As.sizes,  1827,  2 
Stark.  Ev.  (3d  ed.)  315,  note  (c) ;  or  be  sub- 
ject to  restriction  or  qualifications  as  to  the 
number  of  cattle ;  see  1  Saund.  28,  note  (4) ; 
346  (),  c;  2  Saund.  327 ;  Brook  v.  Willett,  2 
H.  Bl.  234;  How  v.  Strode,  2  Wils.  269; 
Manifold  v.  Pennington,  4  B.  &  C.  161 ;  or 
the  time  of  employment ;  2  Saund.  2,  3 ; 
Musgrave  v.  Cave,  Willes,  320;  Smith  v. 
Flower,  3  Bing.  401 ;  the  restriction  should 
be  stated.  But  an  allegation  of  a  right  "  at 
all  times,"  means  all  "  usual  times  of  the 
day.  Brook  v.  Willett,  2  H.  Bl.  224,  234. 
The  right  alleged  should  not  be  larger  than 
can  be  proved.  See  Beardsworth  v.  Torking- 
ton,  1  Q.  B.  782.  As  to  a  statement  of  the 
right  in  a  common  field  enjoyed  with  other 
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persons,  Cheeseman  v.  Hardman,  1  B.  &  Aid. 
706;  Pigott  V.  Bayley,  6  B.  &  C.  16.  A 
claim  to  "  turn  cattle  out  in  a  field,"  would, 
it  seems,  be  too  vague.  Bailey  v.  Appleyard, 
8  Ad.  &  E.  161,  778.  As  to  common  per 
cause  de  vicinage,  see  Heath  v.  Elliott,  4 
Bing.  N.  C.  388.  How  to  plead  it.  Jones 
V.  Robin,  15  L.  J.  Q.  B.  15 ;  [10  Q.  B.  581 ;] 
Clarke  v.  Tinker,  [10  Q.  B.  604.]  It  may  be 
claimed  by  prescription  under  2  &  3  W.  4, 
c.  71.  Pritchard'w.  Powell,  15  L.  J.  Q.  B. 
166.  As  to  levancy  and  couchancy,  see 
Scholes  V.  Hargreaves,  5  T.  R.  46 ;  Benson 
V.  Chester,  8  T.  R.  396 ;  1  Saund.  28,  note 
(4) ;  346  h ;  Carr  v.  Lambert,  35  L.  J.  Ex. 
121 ;  [L.  R.  1  Ex.  168 ;]  Selw.  N.  P.  tit. 
"  Common."  It  need  not  be  proved  the  land 
was  actually  used  for  supporting  the  cattle. 
Bolam  V.  Atkinson,  Carr  v.  Lambert,  ubi 
supra. 

(a)  If  the  right  be  for  a  number  certain, 
this  should  be  varied.  1  Saund.  28,  note 
(4);  346  b,  c;  2  Saund.  327.  As  to  the 
meaning  of  these  words,  Whitelock  v.  Hutch- 
inson, 2  M.  &  R.  205  ;  Carr  v.  Lambert,  35 
L.  ,T.  Ex.  121 ;  [L.  R.  1  Ex.  168.] 

(J)  Of  course  only  such  of  the  following, 
modes  of  obstruction  as  apply  to  the  par- 
ticular case  will  be  stated.  A  general  alle- 
gation of  obstruction  should  be  avoided  as 
improper.     Tebbutt  v.  Selby,  6  Ad.  &  E.  787. 

(c)  No  proof  of  actual  or  specific  injury 
is  requisite.  Pindar  v.  Wadsworth,  2  E.as"t, 
154;  2  Stark.  Ev.  3d  ed.  317.  Therefore 
the  plaintiff  need  not  prove  he  used  or 
attempted  to  use  his  right  at  the  time. 
"Wells  V.  Watling,  2  Bl.  1233. 
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COMPANY. 
See  post,  "  Public  Company,"  and  ante,  part  1,  pp.  225-229  and  451. 


CONSPIRACY,  (rf) 

Obs.  —  The  old  writ  of  conspiracy  has  now  become  obsolete,  and  an  action  for  a 
conspiracy  is  now  the  usual  remedy,  and  may  be  brought  against  one.  '  1 
Saund.  230,  234,  note  (b)  ;  Mills  v.  Mills,  Cro.  Cas.  239;  [Eason  o.  Westbrook, 
2  Murph.  (N.  Car.)  329  ;  Bigelow  J.  in  Parker  v.  Huntington,  2  Gray,  126, 
127  ;  Jones  v.  Baker,  7  Cowen,  445  ;  Huteliins  v.  Hutchins,  7  Hill,  104  ; 
Page  V.  Cushing,  38  Maine,  523  ;  Page  v.  Parker,  40  N.  H.  47 ;  Randall  v. 
Hazelton,  12  Allen,  412,  414.]  See  Barber  v.  Lesiter,  7  C.  B.  N.  S.  175  ; 
29  L.  J.  C.  P.  161,  where  it  was  held  that  the  declaration  was  bad,  on  the 
ground  that,  if  it  was  a  declaration  on  the  case  in  the  nature  of  a  conspiracy, 
it  did  not  show  that  the  damage  to  the  plaintiff  was  intended  by  the  defend- 
ant, or  was  the  legitimate  result  of  his  acts  ;  and  that,  if  it  was  a  declara- 
tion for  a  malicious  prosecution ,  it  did  not  show  that  the  defendant  caused 
the  prosecution  to  be  instituted,  nor  a  termination  of  it  in  the  plaintiff's  favor. 
See  1  Saund.  230  a,  note  (h).  One  of  two  parties  to  an  agreement  to  suppress 
a  prosecution  for  felony  cannot  maintain  an  action  for  a  conspiracy  for  an  in- 
jury arising  out  of  the  transaction,  in  which  they  have  both  been  illegally  en- 
gaged. Fivaz  V.  Nicholls,  2  C.  B.  501  ;  15  L.  J.  C.  P.  125.  See  Castrique 
V.  Behrens,  [3  El.  &  El.  709  ;]  30  L.  J.  Q.  B.  163.  [No  action  lies  for  a  mere 
conspiracy  unless  it  results  in  actual  damage.  Herron  v.  Hughes,  25  Cal. 
555.  The  damage  and  not  the  conspiracy  is  the  gist  of  the  action.  Hutch- 
ins V.  Hutchins,  7  Hill,  104 ;  Tappan  v.  Powers,  2  Hall  (N.  Y.),  277  ;  Hinch- 
man  v.  Richie,  Bright  (Pa.),  143  ;  Chapman  J.  in  Bowen  v.  Matheson,  14 
Allen,  502  ;  Bigelow  J.  in  Parker  v.  Huntington,  2  Gray,  127  ;  Page  v.  Par- 
ker, 40  N.  H.  66,  67.  As  to  the  damage,  see  Patteri  v.  Gurney,  17  Mass. 
186  ;  Swan  v.  Saddlemire,  8  Wend.  676.  This  action  cannot  be  sustained 
against  a  principal  and  agent  jointly  for  the  unauthorized  fraudulent  acts  and 
representations  of  the  agent  alone.  Page  c.  Parker,  40  N.  H.  47;  Parsons  v. 
Winchell,  5  Cush.  592.  The  acts' of  conspirators,  as  affecting  each  other,  see 
Page  V.  Parker,  40  N.  H.  47  ;  S.  C.  43  N.  H.  363  ;  Hinchman  v.  Richie,  su- 
pra; Tappan  a.  Powers,  2  Hall  (N.  Y.),  277.  As  to  the  necessity  for  aver- 
ring the  means  by  which  the  injury  was  intended  to  be  effected,  see  Setzar  v. 
Wflson,  4  Ired.  (Law)  501.] 

Declaration  for  conspiring  to  hiss  an  Actor. 
Gregory  v.  The  Duke  of  Brunswick,  6  M.  &  Gr.  205. 


CONTRACTORS.     See  ante,  "  Commissioners,"  anipost,  "Negligence." 


CONVERSION.     See  posi,  "Trover." 


COPYRIGHT. 

Obs.  —  Copyright  appears  now  to  depend  entirely  upon  statute.  See  Jeff  erys  v.  Boo- 
sey,  4  H.  L.  Cas.  815  ;  Reade  y.  Conquest,  9  C.  B.  N.  S.  766.  [See  Wheaton 
I'.  Peters,  8  Peters,  591 ;  Clayton  v.  Stone,  2  Paine,  382;  Bartlett  v.  Critten- 
den, 5  McLean,  32.]     The  law  is  now  regulated  by  5  &  6  Vict.  c.  45.     By  s. 

(d)  See,  also,  Fivaz  v.  Nicholls,  15  L.  J.     29  L.  J.  C.  P.  161 ;  Castrique  v.  Behrens,  30 
C.  P.  125  ;  [2  C.  B.  501 ;]  Barber  v.  Lesittr,     L.  J.  Q.  B.  163  ;  [3  El.  &  El.  709.] 
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Obs.    2,  the  period  of  copyright  extends  for  forty-two  years,  or  seven  years  after 
the  author's  death  (whichever  term  shall  be  the  longest).     [Copyright  is  reg- 
ulated entirely  by  acts  of  Congress  in  the  United  States.     See  Rev.  Sts.  U.  S. 
tit.  Ix.  c.  3,  p.  965  et  seq.     And  the  courts  of  the  United  States  have  ex- 
clusive jurisdiction  of  cases  arising  under  these  acts.     Rev.  Sts.  U.  S.  tit. 
xiii.  c.  12,  p.  135.     Copyriuhts  are  ^ranted  for  the  term  of  twenty-eight  years 
from  the  time  of  recording  the  title  thereof,  with  a  right  of  continuance  in 
the  author  at  the  end  of  that  term,  in  himself  if  he  be  then  living,  or,  if  not, 
then  in  his  widow  or  children.     Rev.  Sts.  U.  S.  tit.  Ix.  c.  3,  p.  9U6,  §§  4953, 
4954.     See  Pierpont  v.  Fowle,  2  Wood.  &  M.  42.] 
And  it  appears  that  a  foreign  author,  residing  abroad,  who  first  publishes  his 
work  here,  has  not,  nor  has  his  assignee  here,  any  copyright  in  this  country. 
Chappell  r.  Purday,  14  M.  &  W.  303  ;  14  L.  J.  Ex.  258.     But  an  alien  who 
whilst  resident  in  any  possession  of  the  British  crown,  first  publishes  his  work 
in  England,  acquires  a  copyright  throughout  the  British  dominions.     Low  v. 
Routledge,  33  L.  J.  Ch.  717.;  [S.  C.  L.  R.  1  Ch.  Ap.  42  ;  S.  C.  L.  R.  3  H.  L. 
100.    See  Boucicault  v.  Wood,  7  Am.  Law  Reg.  N.  S.  539.]     A  gratuitous  cir- 
culation is  a  publication  for  which  a  person  is  liable  as  an  invasion  of  the 
property  of  the  proprietor.     Novello  v.  Sudlow,  12  C.  B.  177;  21  L.J.  C. 
P.  169. 
The  11th  section  [5  &  6  Viat.  c.  45]  provides  that  a  book  of  registry  for  the 
proprietorship  of   copyrights  and  the  assignment  thereof   shall   be  kept  at 
Stationers'  Hall ;  and  a  certified  copy  of  the  entries  in  such  book  under  the 
hand  of  the  officer  of  the  company,  and  impressed  with  their  stamp,  shall  be 
' '  prima  facie  proof  of  the  proprietorship  or  assignment  of  copyright  or  Ucense 
as  therein  expressed,  but  subject  to  be  rebutted  by  other  evidence."     And 
by  s.  24,  "No  action  can  be  maintained  for  the  infringement  of  the  copy- 
right of  any  book  which  shall  be  first  published  after  the  passing  of  the  act, 
unless  such  entry  has  been  made."     [For  corresponding  provisions  in  the 
copyright  law-s  of  the  United  States,  see  Rev.  Sts.  U.  S.  tit.  Ix.  c.  3,  §§  4948, 
4956,  4957,  4962.]     It  would  appear  doubtful  in  an  action  for  an  infringement 
whether  there  should  be  an  allegation  that  the  copyright  had  been  registered 
pursuant  to  the  act ;  but,  at  all  events,  the  non-registration  should  be  pleaded. 
Chappell  V.  Davidson,   18  C.  B.  194  ;  25  L.  J.  C.  P.   225.     [In  all  actions 
arising  under  the  United  States  laws  respecting  copyrights,  the  defendant 
may  plead  the  general  issues,  and  give  the  special  matter  in  evidence.     Rev. 
Sts.   U.   S.  tit.  Ix.  c.  3,  §  4969.]  ,  Sect.  13  [5  &  6  Vict.  c.  45]  provides  for 
the  form  of  entry  of  proprietorship,  [see  Rev.  Sts.  U.  S.  tit.  Ix.  c.  3,  §  4957,] 
and  enacts  that  "  it  shall  be  lawful  for  every  such  registered  proprietor  to  as- 
sign his  interest,  or  any  portion  of  his  interest  therein,  by  making  entry  in 
the  said  book  of  entry  of  such  assignment,  of  the  name  and  place  of  and 
abode  of  the  assignee  thereof  in  the  form  given  in  the  schedule,  and  such  as- 
signment so  entered  shall  be  effectual  in  law  to  all  intents  and  purposes  what- 
soever, without  being  subject  to  any  stamp  or  duty,  and  shall  be  of  the  same 
force  and  effect  as  if  such  assignment  had  been  made  by  deed."     [For  pro- 
visions respecting  assignments  of  copyright,  and  recording  the  same,  in  the 
United  States,  see  Rev.  Sts.  U.  S.  tit.  Ix.  c.  3,  §  4955.]     As  to  registration, 
see  Stevens  v.  Wildy,  19  L.  J.  Ch.  190  ;  Wood  v.  Boosey,  36  L.  J.  Q.  B.  103; 
[L.  R.  3  Q.  B.  223.]     To  entitle  any  one  but  the  author  to  register,  there 
must  be  an  absolute  assignment  of  the  copyright  ;  Ex  parte  Bastow,  14  C. 
B.  631  ;  Cumberland  v.  Copeland,  7  H.  &  N.  118 ;  and  if  an  entry  has  been 
improperly  made,  the  court  may  order  it  to  be  varied  or  expunged.  lb.     But 
the  court -will  not  order  it  to  be  expunged  unless  it  is  clearly  false,  or  vary  it 
unless  satisfied  that  they  would  be  making  a  true  entrv  by  so  doing.     Ex  parte 
Davidson,  18  C.  B.  297  ;  25  L.  J.  C.  P.  237.    See  Ex  parte  Davidson,  2  El. 
&  Bl.  577;  see  s.  14  of  the  act.     As  to  the  proper  description  of  the  pro- 
prietor's place  of  abode,  see  Lover  v.  Davidson,  1  C.  B.  N.  S.  182  ;  and  see 
Graves  v.  Ashford,  36  L.  J.  C.  P.  139;  [L.  R.  2  C.  P.  410.]     Sect.  15  enacts 
that  "  if  any  person  shall  print," or  cause  to  be  printed,  either  for  sale  or  ex- 
portation, any  book  in  which  there  shall  be  a  subsisting  copyright,  without  the 
consent  in  writing  of  the  proprietor  thereof,  or  shall  import  for  sale  or  hire 
any  such  book,  so  having  been  unlawfully  printed,  from  parts  beyond  the  sea, 
or  knowing  such  book,  to  have  been  so  unlawfully  printed  or  imported,  shall 
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Obs.  sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be  sold,  published,  or  ex- 
posed to  sale  or  hire,  or  shall  have  in  his  possession  for  sale  or  hire  any  such 
book  so  unlawfully  printed  or  imported,  without  such  consent  as  aforesaid, 
such  offender  shall  be  liable  to  a  special  action  on  the  case  at  the  suit  of  the 
proprietor  of  such  copyright. ' '  [For  corresponding  provisions  in  the  laws  of 
the  United  States,  see  Eev.  Sts.  U.  S.  tit.  Ix.  c.  3,  §4964.] 
As  to  what  is  an  infringement  of  copyri<jht,  see  Jefferys  v.  Boosey,  4  H.  L. 
Cas.  876;  Beade  v.  Conquest,  9  C.  B.  N.  S.  755  ;  Eeade  v.  Conquest,  11  C. 
B.  N.  S.  479  ;  Tinsley  v.  Lacy,  32  L.  J.  Ch.  535  ;  [1  H.  &  M.  747 ;]  Hot- 
ten  V.  Arthur,  32  L.  J.  Ch.  771  ;  [1  H.  &  M.  603  ;]  Smith  v.  Johnson,  33 
L.  J.  Ch.  137  ;  [4  GifE.  632  ;]  Kelly  v.  Morris,  35  L.  J.  Ch.  423  ;  [2  Dan. 
Ch.  Pr.  (4th  Am.  ed.)  1645  el  seq. ;  Folsom  v.  Marsh,  2  Story,  100  ;  Hodges 
V.  Welsh,  2  Irish  Eq.  266  ;  Gray  !>.  Russell,  1  Story,  11 ;  Scott  v.  Stanford, 
L.  K.  3  Eq.  718  ;  Pike  u.  Nicholas,  L.  R.  5  Ch.  Ap.  251  ;  Emerson  v.  Davies. 
3  Story,  768,  787 ;  Greene  v.  Bishop,  1  Cliff.  186  ;  Story  v.  Holcombe,  4  Mc- 
Lean, 306;  Webb  v.  Powers,  2  Wood.  &  M.  497J  512;  Stowe  v.  Thomas,  2 
Wallace  jr.  547  ;  Atwill  v.  Ferrett,  2  Blatchf.  39;  Van  Hook  v.  Pendleton, 
2  Blatchf.  85  ;  1  Watson  Comp.  of  Eq.  122,  123.  In  Folsom  v.  Marsh,  2 
Story,  100,  Judge  Story  laid  down  the  general  proposition,  in  reference  to 
what  would  constitute  an  infringement  of  copyright,  that  if  so  much  of  a 
work  be  taken  in  form  and  substance,  that  the  value  of  the  original  work  is 
sensibly  diminished,  or  the  labors  of  the  original  author  are  substantially,  to 
an  injurious  extent,  appropriated  by  another,  it  constitutes,  in  point  of  law, 
piracy  pro  tanto.  This  rule  has  been  adopted  or  supported  in  subsequent  cases. 
See  Emerson  v.  Davies,  Webb  v.  Powers,  Greene  v.  Bishop,  above  cited,  and 
Lewis  V.  FuUerton,  2  Beavan,  6  ;  Jarrold  v.  Houldston,  3  K.  &  J.  708.]  As 
to  the  drama  and  musical  pieces,  see  also  3  &  4  W.  4,  c.  15.  As  to  engrav- 
ings and  prints,  see  8  Geo.  2,  c.  13  ;  7  Geo.  3,  c.  38  ;  17  Geo.  3,  c.  57  ;  ex- 
tended to  lithographs,  15  &  16  Vict.  c.  12,  s.  14,  and  6  &  7  W.  4,  c.  59.  See 
Graves  v.  Ashford,  36  L.  J.  C.  P.  139 ;  [L.  R.  2  C.  P.  410,]  as  to  photo- 
graphs. As  to  busts  and  sculpture,  see  38  Geo.  3,  c.  Jl  ;  54  Geo.  3,  c.  56. 
As  to  designs  for  ornamenting  articles  of  manufacture,  Sarazin  v.  Hamel,  32 
L.  J.  Ch.  378,  380;  [32  Beav.  151;]  Windover  v.  Smith,  32  L.  J.  Ch.  561; 
McCrea  i-.  Holdsworth,  L.  R.  1  Q.  B.  264;  lb.  2  H.  L.  380;  [5  B.  &  S.  495;] 

5  &  6  Vict.  c.  100;  6  &  7  Vict.  c.  65;  13  &  14  Vict.  c.  104;  21  &  22  Vict.  c.  70. 
As  to  lectures,  5  &  6  W.  4,  c.  65.  As  to  international  copyright,  7  &  8  Vict, 
c.  12 ;  15  &  16  Vict.  c.  12 ;  Boucicault  v.  Delafield,  33  L.  J.  Ch.  38  ;  [1  H. 

6  M.  597  ;]  Wood  v.  Boosey,  36  L.  J.  Q.  B.  103  ;  [L.  R.  2  Q.  B.  340  ;  S.  C. 
L.  R.  3  Q.  B.  223.] 

See  ante,  part  1,  p.  368. 

1.  For  printing  for  Sale  Pirated  Copies  of  a  Book,  (e) 
For  that  the  plaintiff  was  the  proprietor  of  the  subsisting  copyright  in  a 
book  intituled ;  yet  the  defendant,  after  the  passing  of  the  act  of  par- 
liament passed  in  the  sixth  year  of  the  reign  of  Queen  Victoria  to  amend  the 
lavr  of  copyright,  vrrongfully  and  without  the  consent  in  writing  of  the  plain- 
tiff, printed  and  caused  to  be  printed  for  sale  \or  "exportation"]  divers  copies 
of  the  said  book  (/)  contrary  to  the  said  statute,  whereby  the  profits  of  the 
plaintiff  in  his  said  copyright  therein  have  been  diminished  and  lessened,  and 
he  has  been  otherwise  injured. 

(e)  Form,    Sweet  v.  Benning,   16   C.   B.  day,  4  Ex.  145 ;  18  L.  J.  Ex.  378 ;  Chappell 

459;   24   L.   J.   C.   P.   175.    A   "sheet  of  v.  Davidson,  18  C.  B.  194;  25  L,  J.  C.  P. 

music"   is  comprised  in  the  terra   "book."  225;  Novello  v.  Sudlow,  12  C.  B.  177;  21 

5  &  6  Vict.  c.  45,  o.  2.     See,  farther,  as  to  I»  J.  0.  P.  169,  where  see  various  forms, 
the  piracy  of  music,  Clementi  v.  Walker,  2         (/)  The  declaration   need  not  state  that 

B.  &  C.  861 ;  White  v.  Geroch,  2  B.  &  Aid.  defendant    published    plaintiff 's    book.     It 


298 ;   Jefferys   v.  Boosey,  24  L.  J.  Ex.  81 ;     states  a  good  cause  of  action  if  it  avers  pub- 
[4  H.  L.  Cas.  815  j]  Cocks  v.  Purday,  5  C.    .lication    of   parts    of   a  bo( '       " 
B.  860;  17  L.  J.  C.  B.  273  ;  Boosey  v.  Pur-    Kelly,  14  Ir.  C.  L.  Rep.  158. 
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2.  For  selling,  ^c.  Printed  Copies.  (£) 

For  that  the  plaintiff  was  the  proprietor  of  the  subsisting  copyright  in  a 

book  intituled .     And  after  the  passing  of  the  act  of  parliament  passed 

in  the  sixth  year  of  the  reign  of  Queen  Victoria,  to  amend  the  law  of  copy- 
right, divers  copies  of  the  said  book  had  been  wrongfully,  and  without  the 
consent  of  the  plaintiff  in  writing,  and  contrary  to  the  said  statute,  printed  by 
A.  B.  {or  "  by  a  person  to  the  plaintiff  unknown  "]  for  sale  [or  "  imported  for 
sale  from  parts  beyond  the  seas  into  England  "]  ;  yet  the  defendant,  after  the 
passing  of  the  said  act,  and  without  the  consent  in  writing  of  the  plaintiff,  and 
contrary  to  the  said  act,  sold  divers  copies  of  the  said  book,  whereby  the  prof- 
its [conclude  as  in  last  form]. 

References  to  other  Forms,  ^o. 

For  pirating  a  print,  contrary  to  8  Geo.  2,  c.  13,  s.  1,  see,  also,  7  Geo.  3, 
c.  38  ;  17  Geo.  3,  c.  57  ;  West  v.  Francis,  5  B.  &  Aid.  737 ;  Brooks  v.  Cock, 
3  Ad.  &  E.  138.     See  Moore  v.  Clarke,  9  M.  &  W.  622  ;  Page  v.  Townsend,' 

5  Sim.  305  ;  Martin  v.  "Wright,  6  Sim.  297.  [For  infringing  the  copyright  in 
a  print  by  means  of  photography.  Gambart  v.  Ball,  14  C.  B.  N.  S.  306; 
Graves  v.  Ashford,  L.  R.  2  C.  P.  410.]  No  action  for  the  piracy  of  a  print 
can  be  sustained  unless  the  date  of  the  first  publication  was  engraved  on  the 
plates.  See  Brooks  v.  Cock,  3  Ad.  &  E.  138  ;  Colnaghi  v.  Ward,  12  L.  J. 
Q.  B.  1 ;  Avanzo  v.  Mudie,  10  Ex.  203.  A  knowledge  of  the  print  being 
spurious  is  not  necessary.  Gambart  v.  Sumner,  5  H.  &  N.  5  ;  29  L.  J.  Ex. 
98). 

For  piracy  of  the  model  of  a  bust,  see  Gahagan  v.  Cooper,  3  Camp.  112. 

Piracy  of  dramatic  literary  property.  Cumberland  v.  Planche,  1  Ad.  &  E. 
580  ;  Shepherd  v.  Conquest,  17  C.  B.  427  ;  25  L.  J.  C.  P.  127;  Morton  v. 
Copeland,  16  C.  B.  517 ;  Hatton  v.  Kean,  7  C.  B.  N.  S.  268  ;  29  L.  J.  C.  P. 
20 ;  Reade  v.  Conquest,  3  C.  B.  N.  S.  755 ;  30  L.  J.  C.  P.  209 ;  Cumberland 
V.  Copeland,  7  H.  &  N.  118 ;  31  L.  J.  Ex.  19,  353.  Debt  for  penalties. 
'  Planche  v.  Braham,  8  C.  &  P.  68 ;  Fitzball  v.  Brooke,  6  Q.  B.  873. 

Of  designs  for  manufacturers.  Millengen  v.  Picken,  1  C.  B.  799 ;  McCrea 
V.  Holdsworth,  33  L.  J.  Q.  B.  329-;  [L.  R.  1  Q.  B.  264.] 

Of  registered  designs  under  5  &  6  Vict.  c.  100,  see  Harrison  v.  Taylor,  3  H. 

6  N.  301 ;  4  lb.  815;  27  L.  J.  Ex.  315  ;  Heywood  v.  Potter,  1  El.  &  Bl.  439  ; 
Norton  v.  NichoUs,  28  L.  J.  Q.  B.  225 ;  [4  K.  &  J.  475.] 

Under  international  copyright  act.  Wood  v.  Boosey,  36  L.  J.  Q.  B.  103  ; 
[L.  R.  3  Q.  B.  223.] 


CORPORATIONS. 

Obs.  —  See  ante,  "  Commissioners."  Corporation  is  included  in  the  words  "  person 
or  persons."  Mayor  of  Hereford  v.  Morton,  15  L.  T.  N.  S.  187;  [Boyd  v. 
The  Croydon  Ry.  Co.  4  Bing.  N.  C.  669.  So  by  statute,  in  Massachusetts, 
Genl.  Sts.  c.  3,  §  7,  div.  13.]  A  corporation  is  liable  for  a  tort,  if  the  act 
complained  of  is  within  the  pittpose  of  the  corporation,  and  is  committed  in 
such  a  manner  as  to  constitute  an  actionable  wrong  if  done  by  an  individual, 

(g)  Form,  Wright  v.  Tallia,  1  C.  B.  893 ;  14  L.  J.  C.  P.  283. 
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Obs.  Green  v.  London  General  Omnibus  Co.  [7  C.  B.  N.  S.  290  ;]  29  L.  J.  C.  P. 
13;  [Angell  &  Ames  Corp.  §  311,  and  cases  cited ;  Ranger  v.  Great  Western 
Ry.  Co.  5  H.  L.  Cas.  72,  87 ;  New  York  &  New  Haven  R.  R.  v.  Schuyler,  34 
N.  Y.  30,  50 :  Brokaw  i\  New  Jersey  R.  R.  &  Transp.  Co.  3  Vroom,  328, 
330;  Atlanta  &  G.  W.  R.  Co.  v.  Dunn,  19  Ohio  St.  162;  1  Chitty  PI.  86,  note 
(u),  and  cases  cited.]  So  a  corporation  may  be  made  responsible  for  the 
negligent  or  unskilful  conduct  of  its  servants  in  the  execution  of  the  ordinary 
work  and  business  of  the  corporation,  without  proof  that  the  work  was 
ordered  under  the  corporation  seal.  Scott  v.  Mayor  &c.  of  Manchester,  1  H. 
&  N.  59  ;  2  lb.  204;  26  L.  L.  J.  Ex.  132-406;  [2  Kent,  284;  Thayer  v.  Bos- 
ton, 19  Pick.  516,  517.  A  railroad  corporation  is  liable,  to  the  same  extent  as 
an  individual  would  be,  for  an  injury  done  by  its  servant  in  the  course  of  his 
employment.  Moore  v.  Fitchburg  R.  R.  Co.  4  Gray,  465;  Hewitt  v.  Swift,  3 
Allen,  420  ;  Holmes  v.  Wakefield,  12  Allen,  580;  1  Chitty  PI.  86,  note  (u); 
Rounds  V.  Delaware,  Lackawanna  &c.  R.  R.  Co.  5  N.  Y.  Sup.  Ct.  475,  483. 
If  the  act  of  the  servant  is  within  the  general  scope  of  his  employment,  the 
master  is  equally  liable,  -whether  the  act  is  wilful  or  merely  negligent ;  Howe 
V.  Newmarch,  12  Allen,  49  ;  or  even  if  it  is  contrary  to  an  express  order  of 
the  master.  Philadelphia  &  Reading  R.  R.  Co.  v.  Derby,  14  How.  (U.  S.) 
468.  Such  a  corporation  is  liable  for  an  assault  and  battery  committed  by 
the  conductor  of  one  of  its  trains  upon  a  passenger  in  seizing  or  attempting  to 
seize  his  property  to  enforce  payment  of  his  fare.  Ramsden  v.  Boston  & 
Albany  R.  R.  Co.  104  Mass.  117;  1  Chitty  PL  92,  note  (g).  And  in  otlier 
cases,  corporations  maj'  be  held  responsible  in  actions  for  assault  and  battery. 
See  Brokaw  r.  New  Jersey  R.  R.  &  Transp.  Co.  3  Vroom,  328 ;  Hewitt  v. 
Swift,  3  Allen,  420;  St.  Louis,  A.  &  C.  R.  R.  )'.  Dalby,  19  111.  353;  Rounds 
V.  Delaware,  Lackawanna  &  Western  R.  R.  Co.  .5  N.  Y.  Sup.  Ct.  475.]  A 
corporate  body  may  be  liable  for  negligence  of  their  servants,  although  there 
is  no  improper  conduct  on  the  part  of  the  corporation.  Mersey  Docks  &  Har- 
bor Board  v.  Gibbs,  35  L.  J.  Ex.  225;  [11  H.  L.  Cas.  686  ;  L.  R.  1  H.  L.  83  ; 
ante,  494,  495.]  An  action  is  maintainable  against  a  corporation  aggregate 
for  a  libel  published  by  the  order  of  the  corporation,  and  in  such  an  action  it 
is  not  necessary  to  show  that  the  defendants  had  any  ill-will,  or,  that  they 
meant  to  injure  the  plaintiff.  Whitfield  u.  South  Eastern  Ry.  Co.  1  EL,  Bl. 
&  EI.  121;  27  L.  J.  Q.  B.  229.  See  Stevens  v.  Midland  Ry.  Co.  10  Ex.  352; 
23  L.  J.  Ex.  328;  [Aldrich  v.  Press  Printing  Co.  9  Minn.  133;  Philadelphia 
&c.  R.  R.  Co.  V.  Quigley,  21  How.  (U.  S.)  202;  Maynard  v.  Firemen's  Fund 
Ins.  Co.  34  Cal.  48.  So  a  corporation  maybe  liable  for  malicious  prosecution. 
Goodspeed  v.  East  Haddam  Bank,  22  Conn.  530  ;  Vance  v.  Erie  R.  R.  Co.  3 
Vroom,  334;  but  see  Owsley  v.  Montgomery  R.  R.  Co.  37  Ala.  560.  Coulter 
V.  Dublin  &  Belfast  Junction  Ry.  Co.  Jr.  L.  T.  Rep.  209  ;  Carmichael  v. 
Waterford  &  Limerick  R.  R.  Co.  13  Ir.  L.  Rep.  313.]  So  a  corporation 
may  maintain  an  action  for  a  libpl.  Metropolitan  Saloon  Omnfbus  Co.  v. 
Hawkins,  4  H.  &  N.  87  ;  28  L.  J.  Ex.  201 ;  [The  Trenton  Mut.  Life  & 
Fire  Ins.  Co.  v.  Perrine,  3  Zabr.  402.]  So  a  trading  corporation  may 
be  liable  in  trover.  Giles  v.  TafE  Vale  Ry.  Co.  2  El.  &  Bl.  831.  [As  to 
municipal  corporations,  it  has  been  held  that  a  private  action  cannot  be  main- 
tained against  a  town,  or  other  quasi  corporation,  for  a  neglect  of  corporate 
duty,  unless  such  action  be  given  by  statute.  Mower  v.  Leicester,  9  Mass. 
247  ;  Riddle  v.  Proprietors  of  Locks  &  Canals  on  Merrimac  River,  7  Mass. 
169,  187  ;  Holman  v.  Townsend,  13  Met.  297,  300;  Brady  v.  Lowell,  3  Cush. 
124;  Adams  v.  Wiscasset  Bank,  1  Greenl.  361;  Oliver  v.  Worcester,  102 
Mass.  489,  496;  Reed  u.  Belfast,  20  Maine,  248;  Eastman  <>.  Meredith,  36 
N.  H.  284;  Commissioners  of  Hamilton  Co.  t.  Mighels,  7  Ohio  St.  109;  Ward 
V.  County  of  Hartford,  12  Conn.  404;  Pray  w.  Jersey  City,  32  N.  J.  394; 
Freeholders  v.  Strader,  3  Havr.  (N.  J.)  108;  Bigelow  v.  Randolph,  14  Gray, 
541,  543;  Dillon  (^  Munic.  Corp.  716-723,  §§  761-765;  1  Chitty  PI.  86,  note 
(y)  and  cases  cited.  In  the  above  case  of  Bigelow  v.  Randolph,  14  Gray, 
543,  Mr.  Justice  Metcalf  said:  "  This  rule  of  law,  however,  is  of  limited  ajp- 
plication.  It  is  applied  in  the  case  of  towns  only  to  the  neglect  or  omission 
of  a  town  to  perform  those  duties  which  are  imposed  upon  all  towns,  without 
their  corporate  assent,  and  exclusively  for  public  purposes,  and  not  to  the 
neglect  of  those  obligations  which  a  town  inciirs  when  a  special  duty  is  im- 
posed upon  it,  with  its  consent  express  or  implied,  or  a  special  authority  is 
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Obs.  conferred  on  it,  at  its  request.  In  the  latter  cases,  a  town  is  subject  to  the 
same  liabilities,  for  the  neglect  of  those  special  duties  to  which  private  cor- 
porations would  be,  if  the  same  duties  were  imposed  or  the  same  authority 
conferred  on  them,  including  their  liability  for  the  wrongful  neglect  as  well 
as  the  wrongful  acts  of  their  officers  and  agents."  See,  also,  Conrad  v. 
Ithaca,  16  N.  Y.  158;  Haiiord  v.  New  Bedford,  16  Gray,  297;  Barry  w. 
Lowell,  8  Allen,  127;  Sawyer  v.  Northfield,  7  Cush.  494;  Walcott  v.  Swamp- 
scott,  1  Allen,  101;  Hyde  v.  Jamaica,  27  Vt.  443  ;  Jones  u.  New  Haven,  34 
Conn.  1.] 

See  post,  "  Public  Company." 


DEATH  BY  ACCIDENT.     See  "  Carriers,"  p.  491,  "Negligence." 


DECEIT.     See  "  Fraud." 


DETINUE.     See  "  Trover." 


DEFAMATION.     See  "  Libel  and  Slander.' 


DILAPIDATIONS.     See  post,  "  Rector,"  "  Landlord  and  Tenant.' 


DISTRESS  FOR  RENT,  &c. 

Obs.  —  See  BuUen  on  Distresses;  Woodfall's  Landlord  and  Tenant,  by  Cole.  By 
the  common  law,  a  party  making  a  distress  for  rent  became  a  trespasser  ab 
initio  if  he  were  guilty  of  any  irre^larity  in  conducting  it,  although  his  right 
to  distrain  was  undisputed.  The  Six  Carpenters'  Case,  8  Co.  146;  Bac.  Abr. 
Trespass,  B.;  Dye  r.  Leatherdale,  3  Wils.  20.  This  rule  still  prevails  in 
the  ease  of  distress  taken,  damage  feasant ;  lb.;  Wilder  v.  Speor,  8  Ad.  &  E. 
547;  but  is  annulled  as  to  distresses  for  rent  by  11  Geo.  2,  c.  19,  s.  19,  which 
enacts  that  ' '  where  any  distress  shall  be  made  for  any  kind  of  rent  justly 
due,  and  any  irregularity  or  unlawful  act  shall  be  afterwards  done  by  the  party 
distraining,  or  his  agent,  the  distress  shall  not  therefore  be  deemed  nnlav:ful, 
nor  the  party  making  it  deemed  a  trespasser  ab  initio,  but  the  party  aggrieved 
by  such  wilful  act  or  irregularity  shall  recover  full  satisfaction  for  the  special 
damage  he  shall  have  sustained,  and  no  more,  in  an  action  of  trespass,  or  on 
the  case,  with  full  costs."  Section  20  provides  that  tender  of  amends  may 
be  made.  The  object  of  the  act  was  to  limit  the  claim  to  damages  for  the 
specific  injury  received,  and  no  more. 
The  correct  practice  in  actions  for  irregular  distresses  is  to  make  either  the 
landlord  alone,  if  he  can  be  fixed  (see  Crabb  v.  Killick,  6  C.  &  P.  216),  or  the 
landlord  and  the  broker  defendants,  and  not  to  join  appraisers,  &c. ;  and  if  a 
plaintiff  do  join  them,  the  judge  will  oblige  him  to  make  out  his  case  by  strict 
rule,  and  not  allow  questions  to  be  put  to  a  witness  who  has  been  cross-exam- 
ined, or  a  witness  to  be  called  back  with  a  view  to  fixing  such  appraisers,  &c. 
Child  V.  Chamberlain,  6  C.  &  P.  213-484  ;  5  B.  &  Ad.  1049.  In  replevin 
against  a  broker,  it  it  be  proved  that  the  landlord  employs  the  attorney  to 
defend  the  broker,  that  is  sufficient  evidence  of  the  broker's  authority  to  dis- 
train in  the  absence  of  any  written  warrant.     Duncan  v.  Meikleham,  3  C.  & 
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Obs.  the  distress  is  denied,  and  then  the  plaintiff  may  without  notice  proceed  on 
that  count.  See  post,  Obs.  506;  2  Stark.  Ev.  283,  2d  ed.  When  the  land- 
lord is  liable  in  trover  for  the  act  of  the  bailiff,  Lewis  v.  Read,  13  M.  &  W. 
234.  Trover  lies  where  a  party  pays  money  to  redeem  his  goods  illegally 
distrained  without  any  right  of  distress.  Shipwick  v.  Blanchard,  6  T.  R. 
298.  Frivolous  actions  of  this  kind  are  discouraged,  and  if  the  damages  be 
under  40.s.  the  plaintiff  will  get  no  costs  unless  the  judge  certify. 

To  justify  levying  and  distress,  there  must  be  an  actual  tenancy;  Anderson  v. 
Midland  Ry.  Co.  30  L.  J.  Q.  B.  94 ;  How  v.  Scarott,  28  L.  J.  Ex.  325 ;  and 
there  must  also  be  an  ascertained  rent.  Gardiner  v.  Williamson,  2  B.  &  Ad. 
339;  Neale  v.  Mackenzie,  1  M.  &  W.  763.  And  the  rent  must  also  be  due; 
see  Lee  o.  Smith,  9  Ex.  665;  23  L.  J.  Ex.  198;  Co.  Litt.  161  a;  or  the  ten- 
ant may  resist  the  distress  by  force,  and  if  the  goods  be  taken,  may  rescue 
them.  lb.  A  mortgagor  in  possession  may  distrain  for  rent;  Trent  v.  Hunt, 
22  L.  J.  Ex.  318;  and  also  his  assignee.  Snell  o.  Finch,  32  L.  J.  C.  P.  117; 
13  C.  B.  N.  S.  651.  See,  also.  Brown  v.  Metropolitan  Ry.  Co.  28  L.  J.  Q.  B. 
236.  As  to  right  to  distrain  under  an  agreement  for  a  lease,  Anderson  v. 
Midland  Ry.  Co.  30  L.  J.  Q.  B.  94.  A  landlord  by  distraining  for  rent 
affirms  the  continuance  of  the  tenancy  up  to  the  day  when  the  rent  so  dis- 
trained for  became  due.     Cotesworth  v.  Spokes,  30  L.  J.  C.  P.  220. 

The  landlord  may  distrain  after  the  termination  of  the  tenancy  within  six 
months  of  such  termination,  and  during  the  continuance  of  the  landlord's 
title,  and  during  the  possession  of  the  tenant.  8  Anne,  c.  14,  ss.  6  and  7. 
But  where  a  tenant  at  will  died  leaving  rent  in  arrear,  and  the  next  day  the 
landlord  distrained  on  the  premises  which  were  then  occupied  by  the  de- 
ceased's serva,nts,  and  his  widow  subsequently  took  possession  the  day  after, 
and  afterwards  administered,  it  was  held  that  the  distress  was  not  justified 
by  the  act,  as  not  being  made  "  during  the  possession  of  the  tenant  from 
whom  the  rent  became  due."     Turner  v.  Barnes,  31  L.  J.  Q.  B.  170. 

By  3  &  4  W.  4,  c.  42,  ss.  37,  38,  executors  and  administrators  of  a  lessor  or 
landlord  may  distrain  for  rent  due  in  the  deceased's  lifetime. 

A  tender  of  the  rent  before  a  distress  is  levied,  although  the  warrant  is  issued, 
renders  the  execution  of  such  distress  wrongful  ab  initio.  Bennett  v.  Bayes, 
29  L.  J.  Ex.  224.  A  tender  after  levy  and  before  impounding  or  sale  makes 
the  subsequent  proceedings  wrongful.  Johnson  v.  Upham,  28  L.  J.  Q.  B. 
252;  and  see  pos!,  form  15. 

"  Before  sunrising  or  after  sunset  no  man  may  distrain  but  for  damage  feas- 
ant." The  Mirrour  of  Justices,  100;  Co.  Litt.  142  a;  Tutton  «.  Darke,  5  H. 
&  N.  654;  29  L.  J.  Ex.  271.  The  rent  is  not  due  until  midnight,  and  there- 
fore a  distress  cannot  be  levied  before  the  day  following.  Duppa  v.  Mayo,  1 
Saund.  285. 

A  landlord,  under  a  warrant  of  distress,  is  not  justified  in  breaking  open  an 
outer  door.  Brown  v.  Glen,  20  L.  J.  Q.  B.  205  ;  16  Q.  B.  254.  Nor  in  open- 
ing a  window  fastened  by  means  of  a  hasp.  Hancock  v.  Austin,  32  L.  J.  C. 
P.  252.  But  he  may  open  an  outer  door  which  is  not  fastened.  Ryan  v. 
Shilcock,  21  L.  J.  Ex.  55;  7  Ex.  72.  And  if  he  enters  in  an  unlawful  way, 
he  is  a  trespasser,  and  the  value  of  the  goods  is  the  measure  of  the  damages. 
Attack  V.  Bramwell,  32  L.  J.  Q.  B.  146.  The  11  Geo.  2,  c.  19,  s.  19,  which 
enacts  that  distresses  for  rent  shall  not  be  unlawful  for  anj'  irregularity  in  the 
disposition  of  them,  does  not  apply  where  the  original  entry  was  unlawful.  lb. 
Where  the  person  lawfully  in  possession  leaves  the  distress  for  a  temporary 
purpose,  and  is  locked  out,  he  may  break  open  the  outer  door  to  obtain  pos- 
session.    Bannister  v.  Hyde,  29  L.  J.  Q.  B.  141. 

By  7  Anne,  c.  12,  s.  3,  the  goods  of  ambassadors  and  their  domestic  servants 
are  exempt  from  distress.  Goods  in  pawn  are  privileged  from  distress.  Swire 
V.  Leach,  34  L.  J.  C.  P.  160 ;  [18  C.  B.  N.  S.  479.]  Goods  of  a  stranger  on  the 
premises  to  be  manufactured  or  worked  upon  are  not  distrain  able.  Wood  v. 
Clarke,  1  Cr.  &  J.  484;  Gibson  p.  Ireson,  3  Q.  B.  39;  Brown  v.  Shevill,  2 
Ad.  &  E.  138.  See  Reeve  v.  Whitmore,  32  L.  J.  Ch.  497.  So,  also,  goods  in 
the  hands  of  a  factor,  or  warehouseman.  Ralliw.  Scholefield,  C.  P.  36L.  J.; 
Gilmanu.  Elton,  3  B.  &  B.  75;  Thompson  v.  Mashiter,  1  Bing.  283.  So,  also, 
fixtures  attached  to  the  freehold.  Pitt  v.  Shew,  4  B.  &  Aid.  207;  Dalton  v. 
Whittem,  3  Q.  B.  961;  Hellawell  v.  Eastwood,  6  Ex.  309;  20  L.  J.  Ex.  155. 
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Obs.  a  landlord  who  gives  a  broker  a  general  authority  to  distrain  is  liable  equally 
with  the  broker.  Lewis  o.  Read,  IS  M.  &  W.  837;  Gauntlett  v.  King,  3  C. 
B.  N.  S.  59;  Hart  v.  Leach,  1  M.  &  W.  560.  Even  thoudi  the  broker  is 
guilty  of  an  irregularity.  Haseler  v.  Lemoyne,  28  L.  J.  C.  P.  103;  [5  C.  B. 
N.  S.  530.]  See,  also,  an  authorized  agent.  Bennett  v.  Bayes,  29  L.  J.  Ex. 
224  ;  [5  H.  &  N.  391.]  A  mere  license  to  distrain  does  not  entitle  the  land- 
lord to  distrain  goods  of  a  stranger.     Reeve  v.  Whitmore,  32  L.  J.  Ch.  497. 

1'.  For  distraining.,  ^c.  where  no   Rent  was   due,  to  recover  Double 

Value.  (K) 

For  that  the  plaintiff  was  tenant  to  defendant  of  a  messuage  and  prem- 
ises, (i)  at  a  rent  payable  by  the  plaintiff  to  the  defendant;  {k)  and  the  defend- 
ant wrongfully,  and  contrary  to  the  statute  in  that  behalf,  seized  the  goods  of 
the  plaintiff  in  the  said  messuage  and  premises,  as  a  distress  for  rent  pretended 
to  be  in  arrear  and  due  in  respect  of  the  said  messuage  and  premises,  and  sold 
the  same  as  such  distress,  whereas  at  the  time  of  making  such  distress  and 
sale  of  the  said  goods  no  such  rent  was  due  or  in  arrear.  (I) 

2.  For  taking  an  Excessive  Distress. 

Obs.  —  See  form,  &c.  Yates  v.  Tearle,  6  Q.  B.  283.  This  count  was  formerly 
framed  on  the  statutes  of  Marlbridge,  52  H.  3,  c.  4,  when  the  landlord  could 
not  sell  the  distress  ;  now,  since  2  W.  &  M.  c.  5,  it  would  be  proper  to  aver  a 


(A)  See  forms,  &c.  Yates  v.  Tenrle,  •  6  Q. 

B.  282  ;   Hoare  v.  Lee,  5  C.  B.  754 ;  17  L.  J. 

C.  P.  196.  By  2  W.  &  M.  sess.  1,  c.  5,  s.  5, 
"  in  case  any  such  distress  and  sale  as  afore- 
said shall  be  made  by  virtue  or  color  of  this 
present  act  for  rent  pretended  to  be  in  arrear 

•  and  due,  where  in  truth  no  rent  is  in  arrear 
or  due  to  the  person  or  persons  distraining, 
or  to  him  or  them  in  whose  names  or  right 
such  distress  shall  be  taken  as  aforesaid,  that 
then  the  owner  of  such  goods  or  chattels  dis- 
trained and  sold  as  aforesaid,  his  executors 
or  administrators,  shall  and  may  by  action 
of  trespass,  or  upon  the  case  to  be  brought 
against  the  person  or  persons  so  distraining, 
any  or  either  of  them,  his  or  their  executors 
or  administrators,  recover  double  of  the 
value  of  the  goods  or  chattels  so  distrained 
and  sold,  together  with  full  costs  of  suit ;  " 
and  the  jury  ought  to  be  directed  to  give 
such  double  value  if  they  find  for  the  plain- 
tiff at  all.  Masters  v.  Farris,  1  C.  B.  715. 
The  distress  is  absolutely  void  where  no  rent 
was  due  when  it  was  taken,  and  trespass  or 
trover  may  be  maintained. 

((')  In  general  the  tenancy  should  be  shown 
to  be  subsisting  when  the  grievance  was  com- 
mitted. Rideley  v.  Ryle,  10  M.  &  W.  106. 
The  venue  being  transitory,  the  situation  of 
the  premises  need  not  be  stated ;  but,  if 
stated,  should  be  stated  correctly.  HaiTis  v. 
Cooke,  2  Moore,  587. 

(k)  In  Salter  ti.  Brunsden,  4  Mod.  R.  231, 
and  see  Com.  Dig.  Distress,  D.,  G.,  it  was 
held,  after  verdict,  that  a  declaration  in  tres- 
pass on  2  W.  &  M.  c.  5,  for  making  a  colora- 
ble distress,  need  not  state  a  demise  in  form, 
but  that  it  is  sufficient  to  aver  that  the  goods 
were  taken  nomine  districtionis ;  but,  as  the 
tenancv  is  a  material  and  traversable  allega- 


tion (Yates  V.  Tearle,  6  Q.  B.  282),  it  would 
be  safer  to  aver  it  !is  above.  If  inserted,  it 
ought  to  be  described  correctly.  Ireland  v. 
Johnson,  1  Bing.  N.  C.  162. 

{t)  If  it  be  doubtful  whether  some  rent 
may  not  have  been  due,  but  the  distress  was 
for  more  rent  than  was  in  arrear  and  was 
excessive,  it  will  be  as  well  to  insert  counts 
adapted  to  such  charges.  See  form  2.  Adda 
count  In  trover  if  the  existence  of  a  tenancy, 
at  a  fixed  rent,  be  doubtful,  or  if  fixtures 
(Darby  v.  Harris,  1  Q.  B.  895 ;  Dalton  v. 
Whitten,  3  Q.  B.  961)  or  other  goods  not 
legally  distrainable  be  taken.  A  distrainer  is 
not  liable  for  assuming  to  distrain  fixtures 
unless  he  actually  removes  them.  Beck  v. 
Denbigh,  29  L.  J.  C.  P.  273.  The  right  to 
insist  upon  an  illegality  of  a  distress  is  not 
waived  by  bringing  trover  for  fixtures  severed 
and  distrained.  Dalton  v.  Whitten,  ubi  supra. 
In  Hoare  v.  Lee,  5  C.  B.  754 ;  17  L.  J.  C.  P. 
196,  the  court  refused  to  allow  a  count  for 
trespass,  sed  vid.  the  case.  Distraining  for 
a  greater  amount  of  rent  than  is  due  is  not 
per  se  actionable.  Tancred  v.  Ley  land,  16 
Q.  B.  669;  20  L.  J.  Q.  B.  316;  French  v. 
Phillips,  1  H.  &  N.  564 ;  26  L.  J.  Ex.  82 ; 
Stevenson  v.  Newnham,  13  C.  B.  297  ;  22  L. 
J.  C.  P.  110.  See,  also,  Phillips  v.  Whitsed, 
29  L.  J.  Q.  B.  164.  If  a  landlord  distrains 
for  more  rent  than  is  due,  the  tenant's  proper 
course  is  to  tender  the  amount  really  due ; 
and  if  the  landlord  refuse  to  accept  that 
sum  to  replevy  the  goods  and  try  the  dis- 
puted question  of  amount  in  an  action  of 
replevin.  Glynn  v.  Thomas,  11  Ex.  870;  25 
L.  J.  Ex.  125.  See  Lucas  v.  Tarleton,  27  L. 
J.  Ex.  246 ;  [3  H.  &  N.  1 16  ;]  or  if  the  land- 
lord sells  after  such  tender,  the  tenant  may 
have  Ms  action  on  the  case.  See  post,  form  1 5 
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Obs.  sale  if  one  has  taken  place.  Thompson  v.  Wood,  4  Q.  B.  493.  Trover  does 
not  He  in  the  above  case  ;  Lynn  v.  Moody,  Fitzg.  89  ;  2  Str.  851  ;  Hutchins 
V.  Chambers,  X  Burr.  590 ;  Whitworth  v.  Smith,  1  M.  &  Bob.  193,  Tenterden 
C.  J.  ;  unless  it  seems  gold  and  silver  be  taken  to  excess,  for  they  are  of 
known  value.  lb. ;  and  per  Lord  Kenyon,  Crowther  v.  Kamsbottom,  7  T.  R. 
658  ;  2  Stark.  Ev.  390,  note  (p),  3d  ed.  See  Hutchins  v.  Whitaker,  2  Ld. 
Kenyon,  204.  To  entitle  a  plaintifE  to  maintain  this  action,  the  distress  must 
be  clearly  disproportionable  and  excessive.  Roden  v.  Eyton,  6  C.  B.430  ;  18 
L.  J.  C.  P.  1. 

The  landlord  and  broker  distraining  are  bound  to  use  due  care  and  reasonable 
judgment,  skill,  and  discretion,  in  regard  to  the  quantity  and  value  of  the 
goods  they  take,  in  reference  to  the  amount  of  rent  for  which  the  distress  is 
made.  If  from  gross  carelessness  or  error  in  judgment,  though  without  mal- 
ice (Field  V.  Mitchell,  6  Esp.  71),  they  levy  goods  mamfestlij  of  much  greater 
value  (Field  v.  Mitchell,  3  Stark.  Ev.  283,  3d  ed.;  Crowder  v.  Self,  2  M. 
&  Bob.  190)  than  the  arrears  of  rent  and  probable  costs  of  the  distress,  ap- 
praisement, and  sale,  the  tenant,  being  the  owner  of  the  goods  (Fisher  v.  Al- 
gar,  2  C.  &  P.  374),  may  maintain  an  action  against  them,  or  any  one  of  them, 
to  recover  damages.  Where  there  are  several  goods  upon  the  premises,  the 
landlord  is  liable  if  he  take  one  article  or  chattel  of  much  greater  value  than 
the  rent  and  costs,  the  other  effects  being  of  less  value  than  the  chattel  dis- 
trained, but  sufficient  to  satisfy  his  claim,  as  if  he  take  a  cow,  there  being 
a  sheep  clearly  of  sufficient  value  ;  but,  however  large  the  value  of  the  chat- 
tel may  be,  the  landlord  is  justified  if  there  be  no  other  article  sufficient  for 
his  purpose.  See  Field  «.  Mitchell,  6  Esp.  71  ;  Avenell  v.  Croker,  M.  &  M. 
172.  As  to  excessive  seizure  of  growing  crops,  Piggott  v.  Birtles,  1  M.  & 
W.  441.  In  order  to  maintain  this  action,  the  goods  taken  need  not  be  sold; 
but  if  there  has  been  a  sale,  it  ought  to  be  averred,  or  damages  cannot  be  re- 
covered for  it.  Thompson  v.  Wood,  supra.  An  action  will  lie  for  an  exces- 
sive distress,  although  the  sale  (minus  the  expenses)  does  not  realize  the  rent 
due.  Smith  v.  Ashworth,  29  L.  J.  Ex.  259.  The  tenant  is  injm-ed,  and  may 
sue,  if  a  man  be  left  in  possession,  and  all  the  goods  be  subject  to  the  coer- 
cion of  the  distress,  although  the  effects  be  not  so  completely  taken  from  the 
tenant's  control  as  to  prevent  hira  from  carrying  on  his  business.  Baylis  u. 
Fisher,  7  Bing.  153.  And  a,  cause  of  action  once  acquired  for  an  excessive 
distress,  is  not  divested  by  a  subsequent  arrangement  with  the  landlord  as  to 
the  sale.  Willoughby  r.  Backhouse,  2  B.  &  C.  821  ;  and  see  Holland  v.  Bird, 
10  Bing.  15  ;  Bransoomb  o.  Bridges,  1  B.  &  C.  145;  3  Stark.  R.  171.  If  a 
count  in  trover  be  added,  the  plaintiff  may  at  the  trial  abandon  the  special 
count  for  the  excess,  and  dispute  the  tenancy,  and  recover  on  the  count  in 
trover  (the  issue  thereon  being  sufficient  to  let  in  such  a  case),  without  prior 
notice  that  he  will  take  that  course.     Spargo  v.  Brown,  9  B.  &  C.  935. 

At  the  trial  of  an  action  for  an  excessive  distress,  the  question  is  what  the  goods 
seized  would  have  sold  for  at  a  broker's  sale  ;  if  it  be  excessive,  the  plaintiff 
is  entitled  to  recover  the  fair  value  of  the  excess.  Wells  v.  Moody,  7  C.  & 
P.  59.  Where  there  has  been  an  action  of  replevin  stayed  by  consent,  and 
the  plaintiff  has  recovered  the  taxed  costs,  he  cannot  in  this  action  recover 
also  as  damages  the  extra  costs  occasioned  to  him  by  the  replevin.  Grace  v. 
Morgan,  2  Bing.  N.  C.  634.  See  Phillips  v.  Berryman,  3  Dougl.  286.  In  an 
action  for  an  excessive  distress,  the  plaintifE,  is  entitled  to  nominal  damages, 
although  he  proves  no  actual  damage.  Chandler  v.  Doulton,  34  L.  J.  Ex.  89, 
and  cases  cited  therein.  •  To  a  declaration  for  an  excessive  distress  for  rent, 
the  defendant  pleaded  that  the  whole  sum  distrained  for  was  due  ;  held,  on 
issue  joined  thereon,  defen<lant  was  not  precluded  from  insisting  on  certain 
arrears  by  the  fact  th^.t  since  tbey  became  due,  other  arrears  had  become  due 
and  been  distrained  for  ;  and  this,  although  on  the  first  distress  the  warrant 
and  notice  stated  the  distress  to  be  for  rent  due  up  to  a  named  day,  being 
subsequent  to  those  on  which  the  arrears  now  in  question  accrued,  and  al- 
though in  the  distress  the  defendant  state<l  it  was  for  rent  due  since  the  last 
distress.     Gambrell  v.  Lord  Falmouth,  4  Ad.  &  E.  78. 

A  lodger  may  maintain  this  action  if  his  goods  are  taken  on  an  excessive  dis- 
tress by  the  landlord  of  his  landlord.  Fisher  v.  Algar,  2  C.  &  P.  374  ;  Bail 
».  Mellor,  19  L.  J.  Ex.  279. 
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For  that  the  plaintiff  was  tenant  to  the  defendant  of  a  messuage  and  prem- 
ises at  a  rent  payable  by  the  plaintiff  to  the  defendant ;  and  the  defendant 
wrongfully  (m)  distrained  for  arrears  of  rent  goods  of  the  plaintiff  of  greater 
value  than  th^  amount  of  the  said  arrears,  and  of  the  charges  of  the  said  dis- 
tress, and  the  appraiseraent'  and  sale  of  the  said  goods,  although  a  part  only 
of  the  said  goods  was  of  sufficient  value  to  have  satisfied  the  said  arrears,  and 
the  costs,  expenses,  and  charges  of  the  said  distress,  and  the  appraisement  and 
sale  thereof,  and  thereby  took  an  excessive  distress  for  the  said  arrears,  con- 
trary to  the  statute  in  that  behalf  (?i) 

3.  For  taking  an  Excessive  Distress  for  a  Poor  Mate. 

Sturch  z>.  Clarke,  4  B.  &  Ad.  113 ;  and  see  The  Governors  of  Bristol  Poor 
V.  Wait,  1  Ad.  &  E.  264. 

4.  For  distraining  and  selling  without  Notice. 

Obs.  —  See  a  form  for  impounding  the  goods  off  the  premises,  and  not  giving  notice 
thereof,  2  Cliit.  on  PL  539,  7th  ed.  and  see  note  there.  It  would  seem  to  be 
necessary  to  give  notice  of  distress,  although  there  were  no  removal  or  sale. 
See  lb. ;  Com.  Dig.  Distress,  D.  7.  A  paro  notice  is  insufficient.  AVilson  v. 
Nightingale,  15  L.  J.  Q  B.  309.  The  omission  to  give  notice  would  not  be 
sufficient  to  enable  the  tenant  to  support  trespass.  The  form  here  given  is 
founded  on  the  equity  and  provisions  of  the  statutes  2  W.  &  M.  c.  5,  s.  2  ; 
11  Geo.  2,  c.  19,  s.  10.  By  the  former  statute  it  is  enacted  that,  "  Where 
any  goods  shall  be  distrained  for  any  rent  reserved  and  due  upon  any  demise, 
lease,  or  contract  whatsoever  ;  and  the  tenant  or  owner  of  the  goods  so  dis- 
trained shall  not,  within  five  days  next  after  such  distress  taken  and  notice 
theri.'of  (with  tlie  cause  of  sucli  taking)  left  at  the  chief  mansion-house,  or 
other  most  notorious  place  on  the  premises,  charged  with  the  rent  distrained 
for,  replevy  the  same  ;  then,  after  such  distress  and  notice  as  aforesaid,  and 
expiration  of  the  said  five  days,  the  person  distraining  shall  and  may,  with 
the  slieriff  or  under-sheriff  of  the  county,  or  with  the  constable  of  the  hun- 
dred, parish,  or  place  where  sooh  distress  shall  be  taken  (who  are  hereby  re- 
quired to  be  aiding  and  assisting  therein),  cause  the  goods  so  distrained  to  be 
appraised  by  two  sworn  appraisers,  to  appraise  the  same  truly,  according  to 
the  best  of  their  understanding  ;  and,  after  such  appraisement,  shall  and 
may  lawfully  sell  the  goods  so  distrained,  for  the  best  price  that  can  be  gotten 
for  the  same,  towards  satisfaction  of  the  rent  for  which  the  said  goods  shall 
be  distrained,  and  of  the  charges  of  such  distress,  appraisement,  and  sale, 
leaving  the  overplus  (if  any)  in  the  hands  of  the  said  sheriff,  under-sheriff, 
or  constable  for  tino  owner's  use." 

By  11  Geo.  2,  c.  19,  s.  10,  it  is  enacted,  "  that  any  person  lawfully  taking  any 
distress  for  any  kind  of  rent  may  impound  or  otherwise  secure  the  distress  so 
made  in  such  place  or  in  such  part  of  the  premises  chargeable  with  the  rent, 
as  shall  be  most  fit  and  convenient  for  impounding  and  securing  such  dis- 
tress ;  and  may  appraise,  sell,  and  dispose  of  the  same  upon  the  premises,  in 
like  manner  and  under  the  like  directions  and  restraints  as  any  person  taking 
a  distress  for  rent  may  now  do  off  the  premises  by  virtue  of  2  W.  &  M.  c.  5, 
s.  2,  or  of  4  Geo.  2,  c.  28." 

As  to  the  form  of  notice  of  distress,  see  Woodfall's  Landlord  and  Tenant,  by 
Cole;  Moss  v.  Gallimore,  1  Dougl.  279;  BuUen  on  Distresses,  135  ;  Wakemau 
V.  Lindsey,  14  Q.  B.  625;  19  L.  J.  Q.  B.  166 ;  Kerby  v.  Harding,  6  Ex.  234  ; 
20  L.  J.  Ex.  163.  It  need  not  state  when  the  rent  became  due.  lb.  Notice 
to  the  tenant  personally  is  good.  Walker  v.  Rumbal,  Lord  Raym.  53  ;  12 
Mod.  76 ;  Salk.  247.     A  landlord  may  distrain  for  one  cause,  and  justify  or 

(jh)  Express  mnlice  need  not  be  proved,  see  ante,  form  1,  p.  505,  note  (/).     See  form 

Field  y.  Mitchell,  6  Esp.  71.  for  excessive  distress  where  a  portion  of  the 

In)  Add  any  special  damage  for  loss  of  goods  belonged  to  a  third  person,  Bail  v. 

business,  &c.   As  to  adding  a  count  in  trover,  Mellor,  1 9  L.  J.  Ex.  269. 
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Obs.  avow  for  another.  See  Crowther  v.  Kamsbottom,  7  T.  R.  658  ;  Gambrell  v. 
Earl  of  Falmouth,  4  Ad.  &  E.  73.  Notice  where  growing  corn  is  distrained, 
11  Geo.  2,  e.  9,  s.  8. 

For  that  the  plaintiff  was  tenant  to  the  defendant  of  a  messuage  and  prem- 
ises, at  a  rent  payable  by  the  plaintiff  to  the  defendant,  and  the  defendant 
seized  the  goods  of  the  plaintiff  in  the  said  messuage  and  premises  as  a  dis- 
tress for  rent  in  arrear,  and  wrongfully  sold  the  same  as  such  distress  towards 
satisfaction  of  the  rent,  for  which  the  same  were  so  distrained,  and  of  the  costs 
and  charges  of  the  said  distress,  and  of  the  appraisement  and  sale  of  the  said 
goods,  without  having  given  to  the  plaintiff  notice  of  the  distress,  and  of  the 
cause  of  taking  the  same,  or  left  such  notice  at  the  chief  mansion-house  or 
other  most  notorious  place  on  the  said  premises  five  days  before  the  sale 
of  the  said  goods,  contrary  to  the  statute  in  that  behalf.  [_Add  special  dam- 
age, (o)] 

5.  For  not  selling  the  Goods  for  the  Best  Price. 

Obs.  —  This  action  is  founded  on  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  cited  ante,  507,  Obs. 
to  form  4.  The  price  at  which  the  goods  were  appraised  will  be  presumed 
to  be  the  best  until  the  contrary  appear.  Walter  v.  Riimbali  4  Mod.  390  : 
Com.  Dig.  Distress,  D.  8  ;  2  Stark.  Ev.  391,  note  ()/),  3d  ed.,  'Reasonable  care 
and  diligence  must  be  used  to  obtain  the  best  price,  and  perhaps  the  landlord 
is  not  Justified  in  parting  with  the  goods  for  a  price  manifestlyinadequate  to 
their  value,  although  no  better  be  offered  at  the  time,  but  ought,  if  only  such 
a  price  be  offered,  to  defer  the  sale  by  analogy  to  the  instance  of  a  sheriff 
selling  under  a.  venditioni  exponas.  Keightly  v.  Birch,  3  Camp.  521  ;  Barnard 
V.  Leigh,  1  Starls:.  R.  43.  In  Poynter  v.  Buckley,  5  C.  &  P.  512,  Tindal  C.  J. 
allowed  a  plaintiff,  upon  the  above  form  of  count,  to  prove  that  the  goods 
were  improperly  lotted,  and  were  allowed  to  stand  in  the  rain.  In  general, 
no  particular  order  is  required  by  law  to  be  observed  on  the  sale  of  goods  of 
different  descriptions,  as  that  beasts  of  the  plough  should  be  postponed  to  other 
goods,  and  the  sale  of  such  beasts  first  does  not  furnish  a  cause  of  action.  Jen- 
ner  v.  Yolland,  6  Price  R.  5 ;  2  Chit.  R.  167.  A  landlord  who  has  distrained  his 
tenant's  hay,  made  on  the  premises,  and  has  sold  it,  subject  to  a  condition 
that  it  shall  be  consumed  on  the  premises,  by  reason  of  which  it  sold  for  less 
than  the  usual  price,  is  liable  for  not  selling  for  the  best  price,  although  the 
tenant  was  under  covenant  to  consume  all  hay  on  the  premises.  Rldgway  v. 
Lord  Stafford,  6  Ex.  404  ;  20  L.  J.  Ex.  226. 

For  that  the  plaintiff  was  tenant  to  the  defendant  of  a  messuage  and  prem- 
ises, at  a  rent  payable  by  the  plaintiff  to  the  defendant ;  and  the  defendant 
seized  the  goods  of  the  plaintiff  in  the  said  messuage  and  premises  as  a  distress 
for  rent  in  arrear,  and  sold  the  same  towards  satisfaction  of  the  said  rent,  and 
of  the  costs  and  charges  of  the  distress,  and  of  the  appraisement  and  sale  of 
the  said  goods,*  but  did  not  sell  the  same  for  the  best  price  that  could  have 
been  gotten  for  the  same,  contrary  to  the  statute  in  that  behalf.  \_Add-speciol 
damage.  (;»)] 

6.  For  selling  without  having  the  Groods  appraised  hy  Two  Ap- 
praisers. (c[) 
Same  as  Form  5  to  the  *].  without  causing  the  said  goods  to  be  duly  ap- 

(o)  Actual  damage  must  be  proved,  other-  ( p)  See  ante,  508,  note  (o). 

wise  the  plaintiff  is  not  entitled  even  to  nomi-  (q)  See  form,  &c.  Yates  v.  Tearle,  6  Q.  B. 

nal  damages.    See  Rogers  v.  Parker,  25  L.  J.  283.     The  action  is  founded  on  2  W.  &  M. 

C.  P.  220 ;  18C.  B.  112;  Lucas  «.  Tarleton,  sess.  1,  c.  5,  s.  2.    It  seems,  on  the  con- 

27  L.  J.  Ex.  246  ;  3  H.  &  N.  1 1 6.  struction  of  57  Geo.  3,  c.  93,  that  two  ap- 


DECLARATIONS  IN  TOET.      DISTRESS  FOR  KENT.  509 

praised  by  two  sworn  appraisers,  contrary  to  the  statute  in  that  behalf.     [_Add 
special  damage.^ 

7.  For  making  ^Extortionate   Charges   and   selling  the   Q-oods  for 

them,  (r) 
Child  V.  Chamberlain,  5  B.  &  Ad.  1049. 

8.  For  not  talcing  due  care  of  Q-oods  distrained,  (s) 
For  that  \as  in  Form  5,  to  the  *],  and  by  the  said  sale  satisfied  the  said 
arrears  of  rent  and  the  charges  of  the  said  distress  and  sale  ;  and  the  defend- 
ant under  the  said  distress  had  the  charge  and  possession  of  the  said  goods 
until  the  sale,  and  after  the  said  sale  had  the  charge  and  possession  of  the 
remainder  of  the  said  goods  not  then  sold ;  yet  the  defendant  did  not,  while 
the  said  goods  were  in  his  charge  and  possession,  and  until  the  said  sale,  take 
proper  care  of  the  same,  nor  did  after  the  sale,  and  until  the  return  of  the  said 
remainder  of  the  said  goods,  take  proper  care  of  the  said  remainder,  so  that 
the  goods  so  sold  as  aforesaid  were  greatly  injured  and  deteriorated  in  value, 
and  did  not  sell  for  so  much  as  they  otherwise  would  have  done,  and  the  said 
goods  that  remained  unsold  were  injured  and  deteriorated  in  value,  and  were 
returned  to  the  plaintiff  greatly  damaged. 

9.  Against  a  Distraining  Broker  for  not  giving  the  Tenant  a  Copy  of 

the  Charges  of  the  Distress,  (f) 
Hart  V.  Leach,  1  M.  &  W.  560. 

10.  For  not  leaving  the  Overplus  of  the  Proceeds  of  a  Distress  with 

the  Sheriff,  ^o.  (u) 

For  that  the  plaintiff  was  tenant  to  the  defendant  of  a  messuage  and  prem- 

praisers  are  in  all  cases  necessary.    AUen  against    a    broker    who    receives    excessive 

V.  Fricker,  10  Ad.  &E.  640;  Bishop  w.  Bry-  charges,  although  the  tenant  had   obtained 

ant,  6  C.  &  P.  484.     The  broker   distrain-  time  to  prevent  a  sale.     Hills  v.  Street,  5 

ing  should  not  be  one  of  the  appraisers.  Bing.  37.    The  57  Geo.  3,  c.  93,  regulates 

Lyon  V.  Weldon,  2  Bing.  334 ;  Westvi-ood  v.  and  fixes  the  charges  where  the  sum  due  does 

Cowne,  1   Stark.  Rep.  172;  JSuU.  N.  P.  81.  not  exceed  £20,  though   the  goods  are  ap- 

The  latter  should  be  sworn  before  the  con-  praised  at  a  loss.    Child  «.  Chamberlain,  5  B. 

stable  of  the  parish  in  which  the  distress  is  &  Ad.  1049  ;  6  C.  &  P.  213.    Where  the  rent 

made  ;  Avenell  v.  Croker,  M.  &  M.  172;  and  exceeds  £20,  the  reasonableness  of  the  charges 

the  constable  should  attend  at  the  time  of  the  is  a  question  for  the  jury.    lb.     See  Lyon  w. 

appraisement,  and  then,  before  it  is  made,  Tomkies,  supra. 

should  administer  the  oath.    Kenny  v.  May,  (s)  See  Evans  v.  Wright,  2  H.  &  N.  527  ; 

1  M.  &  Rob.  56.   See  a  form  on  13  Eliz.  c.  37,  27  L.  J.  Ex.  50. 

for  distraining  by  other  persons  than  by  bai-  {t)  See  a  form  in  extenso  in  the  last  edition 
liffs  duly  sworn.  Child  v.  Chamberlain,  6  C.  of  this  work,  p.  542.  By  57  Geo.  3,  c.  93, 
&  P.  213  ;  5  B.  &  Ad.  1049.  The  value  of  s.  6,  every  broker  or  other  person  who  shall 
the  goods,  minus  the  arrears  of  rent,  is  the  make  and  levy  any  distress  whatsoever  shall 
measure  of  damage,  with  special  damage  if  give  a  copy  of  his  charges,  and  of  all  the 
laid  and  proved.  Knotts  v.  Curtis,  5  C.  &  P.  costs  and  charges  of  any  distress  whatsoever, 
322  ;  Biggins  v.  Goode,  2  C.  &  P.  364.  signed  by  him  to  the  person  or  persons  on 
()■)  Form  in  extenso,  see  the  last  edition  of  whose  goods  and  chattels  any  distress  shall 
this  work,  p.  539.  A  similar  count  was  some  be  levied.  A  landlord  who  does  not  person- 
few  years  ago  adopted  in  practice;  and  see  ally  interfere  in  the  distress  is  not  liable  for 
per  Lord  Abinger  C.  B.  Lyon  v.  Tomkies,  the  neglect  of  his  broker  in  not  deliveiing  a 
1  M.  &  W.  608.  It  was  there  held  that  the  copy  of  his  charges.  Hart  v.  Leach,  1  M.  & 
reasonableness  of  the  charges  might  be  ques-  W.  560.  See  1  W.  &  M.  c.  12,  s.  2,  which 
tioned  upon  a  count  for  not  leaving  the  over-  enacts  that  a  copy  must  be  given  if  sum  dis- 
plus  vrith  the  sheriff.  See  form  10,  pos<.  An  trained  for  is  under  £20. 
action  for  money  had  and  received  also  lies  {u)  This  action  is  founded  on  2  W.  &  M. 
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ises,  at  a  rent  payable  by  the  plaintiff  to  the  defendant;  and  the  defendant 
seized  the  goods  of  the  plaintiff  in  the  said  messuage  and  premises  as  a  distress 
for  rent  in  arrear,  and  sold  the  same  as  such  distress  towards  satisfaction  of 
the  rent,  for  which  the  same  were  so  distrained,  and  of  the  costs  and  charges 
of  the  said  distress,  and  of  the  appraisement  and  jale  of  the  said  goods,  for  a 
sum  more  than  sufficient  to  discharge  the  said  arrears,  costs,  and  charges,  and 
the  defendant  received  the  said  sum,  but  did  not  leave  the  overplus  of  the 
said  sale  in  the  hands  of  the  sheriff  or  under  sheriff  of  the  county,  or  of  the 
constable  of  the  parish,  hundred,  or  place  where  the  said  distress  was  taken, 
although  a  reasonable  time  for  that  purpose  elapsed,  contrary  to  the  statute  in 
that  behalf.     \_State  special  damage,  (a;)] 

11.  For  distraining  Beasts  of  the  Plough  and  Sheep,  there  leing  other 

Sufficient  Goods. 

Obs.  —  "  Unqore  est  purveu  que  null  home  de  religion  n'autre,  soit  distreinte  per 
bestes,  que  gaignent  sa  terre,  ne  per  ses  brebis,  taunt  come  lem  trove  autre 
destresce  et  autres  cliateux  suffisant."  51  H.  3,  st.  4.  See  form  of  declara- 
tion, Keen  «.  Priest,  28  L.  J.  Ex.  157;  2  Chit.  PI.  535,  7th  ed. ;  Burn's  J. 
tit.  "  Distress;"  Bradby,  by  Bullen,  193.  This  action  does  not  lie  if  there 
were  reasonable  ground,  upon  the  appraisement  of  competent  persons,  to 
suppose  at  the  time  that  the  other  chattels  upon  the  premises  would  not  be 
sufficient,  and  the  other  effects  need  not  first  be  sold  to  ascertain  the  fact. 
Jenner  v.  Yolland,  6  Price,  3;  2  Chit.  R.  157.  And  beasts  of  the  plough 
may  be  taken,  i£  there  be  nothing  else  but  growing  crops.  Piggott  v.  Birtles, 
1  M.  &  W.  441.  Trover  without  a  demand  before  action  (Ward  v.  Ventom, 
Peake's  Add.  Cas.  126)  would  lie  for  taking  beasts  of  the  plough,  or  sheep, 
or  implements  of  trade,  or  other  privileged  goods,  where  there  were  other 
sufficient  distrainable  goods  upon  the  premises.  F.  N.  B.  88 ;  Hutehins  u. 
Chambers,  1  Burr.  579;  Gorton  v.  Falkner,  4  T.  K.  565.  See  Davies  v. 
Aston,  1  C.  B.  746.  Sheep  not  being  distrainable  at  common  law,  if  there  is 
other  sufficient  distress  on  the  premises,  the  taking  and  selling  them  is  un- 
lawful, and  an  action  is  maintainable,  the  damage  being  the  full  value  of  the 
sheep.     Keen  „.  Priest,  28  L.  J.  Ex.  157;  4  H.  &  N.  236. 

12.  For  distraining  Tools  of  Trade,  there  leing  other  Sufficient  Goods. 

Obs.  —  Forms,  &c.  2  Chit.  PI.  535,  7th  ed.     As  to  this  privilege,  &c.  see  Burn's  J. 

tit.  "  Distress."     Trover  lies,  supra,  form  11;  Brown  o.  Shevil,  2  ^d.  &  E. 

138.     Damages,  Harvey  v.  Pocock,  11  M.  &  W.  740. 

Implements  of  husbandry  and  the  tools  of  a  man's  trade  not  in  use,  are  not 

distrainable,  if  there  are  other  goods  sufficient  to  satisfy  the  distress  upon  the 

sess.  1,  c.  5,  s.  2,  stated  at  length,  ante,  Obs.  the   sheriff,  &c.  the   plaintiff   may  question 

The  action  must  be  brought  by  the  owner  of  the  reasonableness  of  the  charges.     In  that 

the  goods.     It  seems  that  the  owner  might  case   the  plaintiff  received  from  tjhe  broker 

demand  his  overplus  of  the  broker  (see  Anon,  the  balance  remaining  after  payment  of  the 

Lofft,  201 ;  Sampson  v.  Routh,  2  B.  &  C.  rent  and  the  actual  charges,  making  no  ob- 

682),  before  payment  of  it  to  the  sheriff,  and  jeotion  to  their  reasonableness.    Held,  that  it 

bring  an  action  for  money  had  and  received  was  a  question  for  the  jury  whether  he  ac- 

against  the  bi  oker,  but  not  the  landlord ;  but  cepted  such  balance  in  satisfaction,  and  if  not, 

non-payment  cannot  be  made  the  subject  of  whether  it  was  sufficient  to  satisfy  the  real 

an  action  of  trover.     In  Lyon  v.  Tomkies,  1  balance,  bat  that  it  was  not  correct  to  lay  it 

M.  &  W.  603,  it  was  decided  that  the  over-  down  as  matter  of   law  that  such  payment 

plus,  which  by  the  above  statute  is  directed  and  receipt  substantially  satisfied  the  requi- 

to  be  left  in  the  hands  of  the  sheriff,  under-  sition  of  the  statute.     The  venue  is  transi- 

sheriff,  or  constable  on  a  distress,  for  the  tory.     As  to  where  money  had  and  received 

owner's  use,  means  the  overplus  after  pay-  is  not  maintainable,  see  Yates  v,  Eastwood, 

ment  of    the    rent   and   of    the    reasonable  20  L.  J.  Ex.  303 ;  Evans  v.  Wright,  2  H.  & 

charges ;   and  that,  therefore,  in  an  action  N.  527  ;  27  L.  J.  Ex.  50. 
for  not  leaving  the  overplus  in  the  hands  of         (x)  See  ante,  508,  note  (o). 
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Obs.    premises.     Simpson  v.  Hartopp,  Willes,  512;  1  Smith's  L.  Cas.;  Nargatt  v. 

Nias,  28  L.  J.  Q.  B.  148;  1  El.  &  El.  439. 
So  as  to  looms  in  work.     Harvey  u.  Pocock,  11  M.   &  W.   740;  12   L.  J.  Ex. 

434. 
So,  also,  perishable  commodities,  such  as  flesh  of  animals  incapable  of  being 

restored  in  the  same  condition.     But  2  W.  &  M.  c.  2,  s.  3,  and  11  Geo.  2,  c. 

19,  ss.  8,  9,  now  make  loose  corn,  and  corn  in  the  sheaf,  and  growing  crops 

distrainable.     See  ^os*,  form  18. 

13.  For  making  a  Second  Distress  for  the  same  Rent  on  the  same 

Goods. 

Obs.  — Forms,  &o.  Lear  v.  Caldecott,  12  L.  J.  Q.  B.  169  ;  4  Q.  B.  123;  2  Chit.  PI. 
538,  7th  ed. ;  Bishop  v.  Bryant,  6  C.  &  P.  484.  Law,  &c.  Dawson  v. 
Cropp,  1  C.  B.  961;  Bagge  v.  Mawby,  8  Ex.  641.  Count  for  making  a  sec- 
ond distress,  there  having  been  a  prior  distress  for  the  arrears  under  which 
the  defendant  had  sold  part  of  the  goods,  and  still  retained  growing  crops 
seized.  Piggott  v.  Birtles,  1  M.  &  W.  441.  It  seems  trover  is  maintainable 
where  the  second  taking  is  illegal.  "  It  is  the  duty  of  a  landlord  to  make  a 
distress  at  once  for  his  whole  rent,  if  he  can  find  sufficient  goods  on  the 
premises,  for  various  distresses  are  vexatious  to  the  tenant.  And,  therefore, 
at  the  common  law,  if  the  landlord  make  an  insuflicient  distress  when  he 
might  have  taken  more,  a  second  distress  for  the  remainder  of  the  same  rent 
was  illegal,  for  it  was  his  own  folly  not  to  have  taken  enough  at  first ;  but  if 
it  appeared  that  he  could  not  find  a  sufficient  distress  on  the  land,  then  it 
seems  that  even  at  common  law  he  might  distrain  again."  Bradby  on  Dis- 
tresses, c.  5,  p.  130.  If,  however,  rent  bepomes  due  at  different  times,  sep- 
arate distresses  may  be  taken.  Gambrell  v.  Falmouth,  4  Ad.  &  E.  75.  The 
statute  17  Car.  2,  c.  7,  s.  4,  enables  the  landlord  in  the  cases  there  pointed 
out  to  make  successive  distresses,  if  the  distress  shall  not  be  found  to  be  of 
the  value  of  the  arrears  distrained  for.  See,  further,  Gambrell  !'.  Falmouth, 
supra;  Pulfrey  «.  Baker,  S  Price,  572;  Lear  v.  Caldecott,  supra. 

14.  For  driving  a  Distress  more  than  Three  Miles  out  of  the  Hun- 

dred. 

Obs. —  Form  and  law,  2  Chit.  PI.  539,  7th  ed.  and  notes;  1  &  2  W.  &  M.  c.  12,  en-' 
tittles  the  parties  aggrieved  to  £5,  and  treble  damages. 
*  • 

15.  For  refusing  to  restore  the   Groods  on   Tender  of  the  Rent  and 

Costs. 

Obs.  —  Forms,  Boulton  r.  Revnolds,  29  L.  J.  Q.  B.  11;  Johnson  v.  Upham,  28  L. 
J.  Q.  B.  252;  2  Chit.  PI.  540,  7th  ed.;  Loring  v.  Warburton,  [El.,  Bl.  &  El. 
507 ;]  28  L.  J.  Q.  B.  31.  Where  the  tender  is  before  seizure,  trespass  or 
trover  is  the  correct  form  of  action  ;  Branscomb  v.  Bridges,  3  Stark.  R.  172; 
1  B.  &  C.  145  ;  but  even  in  such  instances  the  tenant  may  waive  the  tres- 
pass and  sue  for  any  excess  or  irregularity,  as  for  taking  too  many  goods,  &c. 
See  lb.;  Holland  v.  Bird,  10  Bing.  15.  And  trover,  replevin,  or  case  lies  for 
a  detention  or  sale  after  a  tender  made  subsequently  to  the  seizure  and  before 
impounding.  See  Evans  c.  Elliott,  5  Ad.  &  E.  142;  West  v.  Nibbs,  4  C.  B. 
172;  17  L.  J.  C.  P.  150;  Loring  v.  Warburton,  supra.  An  action  is  maintain- 
able upon  the  equity  of  the  statute  2  W.  &  M.  sess.  1,  c.  5.  s.  2,  for  selling 
goods  seized  under  a  distress  for  rent  where  a  tender  of  the  rent  and  ex- 
penses has  been  made  before  the  sale  and  within  five  days  of  the  seizure, 
although  after  impounding.  Johnson  v.  Upham,  28  L.  J.  Q.  B.  252.  As  to 
what  is  an  impounding,  see  Tenant  v.  Field,  8  EI.  &  BI.  336;  27  L.  J.  Q. 
B.  33. 
Tender  may  be  made  to  the  landlord  although  he  put  in  a  broker;  see  Smith  v. 
Goodwin,  4  B.  &  Ad.  413;  or  to  the  broker  authorized ;  Evans  v.  Elliott,  5 
Ad.  &  E.  142 ;  Hatch  v.  Hale,  19  L.  J.  Q.  B.  289;  but  not  to  a  man  merely 
left  in  possession.    Boulton  i.  Reynolds,  29  L.  .7.  Q.  B.  11.     Although  a  dis- 
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Obs.  tress  warrant  has  issued,  a  tender  before  it  has  been  levied  need  not  inchide 
the  costs  of  the  distress.  Bennett  v.  Bayes,  [5  H.  &  N.  391 ;]  29  L.  J.  Ex. 
254.  In  the  case  of  a  distress  damage  feasant,  see  Anscomb  v.  Shore,  1 
Camp.  265 ;  Sheriff  v.  James,  1  Bing.  841  ;  2  Stark.  Ev.  390,  note  (t),  3d  ed.; 
and  see  Gulliver  v.  Cosens,  1  C.  B.  788.  See  a  form  of  declaration  for  dis- 
training and  selling  after  replevin  granted  by  the  sheriff,  and  pleas,  Mounsey 
V.  Dawson,  6  Ad.  &  E.  752. 

16.  For  selling  the  Groods  within  the  Five  Bays. 

Obs.  —Form,  Robinson  v.  Waddin^ton,  18  L.  J.  Q.  B.  250;  13  Q.  B.  753.  This  is 
founded  on  the  equity  of  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  fully  cited,  ante,  form 
4,  Obs.  Trespass  or  trover  will  lie  where  an  unripe  crop  of  growing  corn 
taken  as  a  distress  is  sold  within  the  five  days,  such  sale  being  void.  See 
Owen  V.  Legh,  3  B.  &  Aid.  470.  The  five  days  given  by  the  statute  to  re- 
plevy a  distress  for  rent  are  to  be  reckoned  exclusively  both  of  the  day  of  dis- 
tress and  the  day  of  sale.     Robinson  v.  Waddington,  supra. 

17.  For  not  removing  the  Groods  within  a  'Reasonable   Time  after  the 

Lapse  of  the  Five  Days. 

Obs.  —  Form,  &c.  2  Chit.  PI.  542,  7th  ed.  This  action  is  on  the  equity  of  2  W.  &  M. 
sess.  1,  c.  5,  s.  2,  and  11  Geo.  2,  c.  19,  s.  10,  cited,  ante,  form  4,  Obs.  See 
Winterborne  v.  Morgan,  11  East,  395;  Ludd  t.  Thomas,  12  Ad.  &  E.  126.  A 
reasonable  time  is  allowed  by  law  after  the  five  days  to  remove  and  sell.  The 
reasonableness  of  the  time  is  a  question  for  the  jury.  Pitt  u.  Shew,  4  B.  & 
Aid.  208.  Of  course,  if  the  tenant  consent  verbally  or  by  writing  to  the  de- 
lay, he  has  no  ground  of  action.     See  Harrison  v.  Bray,  7  Price,  610. 

18.  For  selling   a    Growing   Qrop   lefore  it   was  gathered   and  ap- 

praised. 

Obs.  —  See  form,  &c.  2  Chit.  PI.  543,  7th  ed.  This  action  is  on  11  Geo.  2,  c.  19,  s. 
8.  See  Owen  v.  Le^h,  3  B.  &  Aid.  470;  supra,  form  16  ;  see  Proudlove  u. 
Twemlow,  1  Or.  &  M.  326,  as  to  the  damage,  which  it  appears  must  arise 
from  the  irregularity  and  no  more.  In  such  action  with  a  count  in  trover  the 
landlord  was  held  entitled  to  deduct  the  rent  due  to  him  from  the  difference 
between  the  price  which  might  have  been  obtained  had  the  sale  been  regu- 
lar, and  that  which  was  obtained  under  the  irregular  sale;  so  that  where  no 
such  difference  existed,  from  the  crops  havihg  been  sold  for  their  full  value, 
while  the  rent  due  exceeded  the  produce  of  that  sale,  the  tenant  recovered 
nominal  damages  only.     lb.  ' 

19.  For  selling  more  Groods  than  was  necessary  under  a  Distress  for 

Rent. 
Form,  &c.  2  Chit.  Pi.  544,  7th  ed.  It  would  seem  doubtful  whether  trover 
lies.  In  Batchelor  v.  Vyse,  1  M.  &  Rob.  331,  Tindal  C.  J.  held  that  trover 
did  not  lie  against  the  sheriff  to  recover  the  value  of  goods  sold  in  excess 
beyond  what  was  necessary  to  satisfy  the  execution ;  but  it  seems  the  court 
of  common  pleas  inclined  on  a  motion  for  a  new  trial  to  think  that  trover 
might  be  supported  in  such  a  case.  lb. ;  4  M.  &  Sc.  552 ;  and  see  Whit- 
worth  V.  Smith,  1  M.  &  R.  193  ;  5  C.  &  P.  250.  Where  the  overplus  is  not 
paid  to  the  sheriff,  Form  10,  ante,  509,  might  be  sustained. 

20.  For  impounding  Sheep  in  an  Improper  Pound. 

Bignell  v.  Clarke,  (y)  29  L.- J.  Ex.  257  ;  5  H.  &  N.  485 ;  Wilder  v.  Speer, 

8  Ad.  &  E.  547. 

(y)  A  person  who  impounds  cattle  damage    the  place  in  which  ho  impounds  them  is  in  a 
feasant  is  bound  at  his  jjeril  to  take  care  that    fit  and  proper  state,  and  is  liable  for  the  con- 
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DITCHES.  See  "Fences." 


EASEMENTS. 

Obs.  —  See  "  Ancient  Lights,"  "  Common  of  Pasture,"  "Fences,"  "  Suj^ort," 
"  Watercourses,"  "  Ways,"  "  Trespass;  "  Prescription  act,  2  &  3  W.  4,  c. 
71  I  ante,  479,  and  Obs.  ante,  479-481.  In  general  the  declaration  must  show 
an  obstruction  in  the  place  or  thing  wherein  the  plaintiff  is  entitled ;  and 
therefore  a  declaration  for  obstructing  the  plaintiff  in  his  enjoyment  of  a 
right  to  take  water  from  a  cistern  was  held  bad  in  arrest  of  judgment,  be- 
cause it  alleged  that  the  obstruction  consisted  in  wrongfully  locking  up  a 
door  leading  to  the  cistern,  without  stating  that  the  plaintiff  had  any  right  to 
pass  through  the  door  in  question.  Tebbutt  v.  Selby,  6  Ad.  &  E.  786 ;  Man- 
ning V.  Wasdale,  5  Ad.  &  E.  758.  So  a  plea  justifying  a  nuisance  on  the 
ground  that  the  defendant  had  a  twenty  years'  right  of  keeping  a  mixen  on 
nis  own  land,  and  thus  to  cause  offensive  smells,  was  held  bad,  because  it 
did  not  allege  the  right  to  cause  the  smells  to  pass  on  to  the  plaintiff's  prem- 
ises. Flight  V.  Thomas,  10  Ad.  &  E.  590.  Disturbance  of  franchise,  see 
2  Chit.  PI.  628,  7th  ed.  Form  for  obstructing  a  lodger  in  the  use  of  a  bell, 
knocker,  outer  door,  &c.  and  law.  Underwood  v.  Burrows,  7  C.  &  P.  26. 
See,  generally,  on  the  subject  of  "  Easements,"  Gale  on  Easements,  by 
Willes;  [Washburn  Easements,  &c.  Servitudes.] 


ELECTION.     See  ' '  Parliament. ' 


ESCAPES.     See  post,  "  Sheriff. ' ' 


EXECUTORS  AND  ADMINISTRATORS. 

Obs.  —  See  form  of  commencement  by  or  against  executors,  ante,  pt.  1,  p.  13;  by 
or  against  an  administrator,  ante,  pp.  7,  8. 
By  the  common  law  the  right  to  recover  damages  for  an  injury  done  to  property 
or  person  did  not  survive  to  executors  or  administrators.  But  an  executor, 
4  Ed.  3,  c.  7,  or  executor  of  an  executor,  25  Ed.  3,  stat.  5,  c.  5,  or  adminis- 
trator, 31  Ed.  3.  Stat.  1,  c.  11,  now  has  the  same  right  of  action  for  an  injury 
to  the  personal  estate  of  the  deceased  in  his  lifetime,  as  the  deceased  would 
have  had.  Wheatley  v.  Lane,  1  Saund.  217,  note  (1).  But  this  act  does  not  ex- 
tend to  injuries  to  the  person  or  freehold  of  the  testator.  But  a  remedy  as  to 
the  freehold  is  given  by  3  &  4  W.  4,  c.  42,  s.  2,  which  enacts,  "  that  an  action 
of  trespass  or  trespass  on  the  case,  may  be  maintained  by  the  executors  or  ad- 
ministrators of  any  pei'son  deceased  for  any  injury  to  the  real  estate  of  such 
person  committed  in  his  lifetime,  for  which  an  action  might  have  been  main- 
tained by  such  person,  so  as  such  injury  shaU  have  been  committed  within 
six  calendar  months  before  the  death  of  such  deceased  person,  and  provided 
such  action  shall  be  brought  within  one  year  after  the  death  of  such  person." 
And  by  the  same  section  actions  m^ay  be  brought  against  executors  or  admin- 
istrators for  injuries  committed  by*  their  testator  to  real  or  personal  property. 
[See  1  Chitty  PI.  77  et  seq.  and  notes,  100,  and  notes,  for  cases  showing  what 

sequences  if  it  is  not ;  lb. ;  [Brightman  v.  against  him  for  pound  breach  or  rescue. 

Gnnnell,  9  Pick.  14 ;  Adams  v.  Adams,  13  Smith  v.  Wright,  [6  H.  &  N.  821 ;]  30  L.  J. 

Pick.  384  ;]  and  if  a  distrainer  abuses  a  dis-  Ex.  313,  where  see  a  form  for  pound  breach 

tress  by  working  it,  the  owner  may  interfere  or  rescue, 
and  prevent  it,  and  no  action  can  be  brought 
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Oiis.  actions  survive  in  the  American  states;  Soule  c.  N  Y.  &  N.  H.  R.  R.  2$ 
Conn.  575;  Pennsylvania  R.  R.  v.  MoCloskey,  23  Penn.  St.  526.] 
As  to  injuries  resulting  in  death,  the  9  &  10  Vict.  c.  93,  ».  1  (Lord  Campbell's 
act),  enacts,  "  That,  whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as 
would,  if  death  had  not  ensued,  have  entitled  the  party  injured  to  maintain 
an  action,  and  recover  damages  in  respect  thereof;  then,  and  in  every  such 
case,  the  person  who  would  have  been  liable,  if  death  had  not  ensued,  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the  person 
injured,  and  although  the  death  shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  felony,"  By  s.  2,  "  every  such  action  shall  be 
for  the  benefit  of  the  wife,  husband,  parent,  and  child  of  the  person  whose 
death  shall  have  been  so  caused,  and  shall  be  brought  by  and  in  the  name  of 
the  executor  or  administrator  of  the  person  deceased;  and  in  every  such 
action  the  jury  may  give  such  damages  as  they  may  think  proportioned  to  the 
injury  resulting  from  such  death  to  the  parties  respectively  for  whom  and  for 
whose  benefit  such  action  shall  be  brought ;  and  the  amount  so  recovered, 
after  deducting  the  costs  not  recovered  from  the  defendant,  shall  be  divided 
amongst  the  before-mentioned  parties  in  such  shares  as  the  jury,  by  their 
verdict,  shall  find  and  direct."  [See  antf,  492,  note  (r)'.  Statutes  intended 
to  attain  a  similar  result  have  been  passed  in  many  of  the  American  states. 
See  Genl.  Sts.  Mass.  c.  166,  §  34;  Richardson  v.  Nqw  York  Central  R.  R. 
Co.  98  Mass.  85;  N.  Y.  Acts  of  1847,  o.  450,  and  of  1849,  c.  256.  In 
Massachusetts,  Maine,  New  Hampshire,  Connecticut,  and  Rhode  Island,  the 
remedy  is  by  indictment.  In  Maryland,  the  action  must  be  brought  in  the 
name  of  the  state,  but  is  in  form  civil,  and  is  for  the  benefit  of  the  person 
entitled  to  damages.  In  most  of  the  other  states,  as  well  as  in  England,  the 
statutes  authorize  a  civil  action  for  damages  in  behalf  of  widow,  child,  or 
heir.  But  in  all  their  different  forms  of  proceeding  the  same  end  is  to  be 
attained,  and  substantially  the  same  rules  are  to  be  applied  as  though  they 
were  civil  actions  for  damages.  Sargent  C.  J.  in  State  v.  Manchester  & 
Lawrence  R.  R.  .')2  N.  H.  528,  547;  State  v.  Railway,  58  Maine,  176.  For 
form  of  indictment,  and  the  averments  necessary,  see  State  u.  Manchester 
&  Lawrence  R.  R.  52  N.  H.  528 ;  Commonwealth  v.  Boston  &  Worcester 
R.  R.  Corp.  11  Cush.  512;  Corey  i:  Bath,  35  N.  H.  530.  The  right  conferred, 
however,  can  be  enforced  only  within  the  jurisdiction  of  the  respective  statutes. 
Richardson  v.  New  York  Central  R.  R.  Co.  98  Mass.  85 ;  Woodward  v.  Mich. 
Southern  &  Northern  Ind.  R.  R.  10  Ohio  St.  121;  Whitford  v.  Panama  R.  R. 
23  N.  Y.  465;  Needham  v.  Grand  Trunk  R.  R.  38  Vt.  294.]  By  the  27  &  28 
Vict.  c.  95,  s.  1  (which  is  to  be  read  together  with  Lord  Campbell's  act  as 
one  act),  if  there  shall  be  no  executor  or  administrator  of  the  person  de- 
ceased; or,  if  there  being  such  executor  or  administrator,  no  such  action,  as 
in  Lord  Campbell's  act  mentioned,  shall,  within  six  calendar  mqnths  after 
the  death  of  such  deceased  person  as  therein  mentioned,  have  been  brought 
by  and  in  the  name  of  his  or  her  executor  or  administrator,  then  and  in  every 
such  case  such  action  may  be  brought  by  and  in  the  name  or  names  of  all  or 
any  of  the  persons  (if  more' than  one)  for  whose  benefit  such  action  would 
have  been,  if  it  had  been  brought  by  and  in  the  name  of  such  executor  or 
administrator;  and  every  action  so  to  be  brought  shall  be  for  the  benefit  of 
the  same  person  or  persons,  and  shall  be  subject  to  the  same  regulations  and 
procedure,  as  nearly  as  may  be ,  as  if  it  were  brought  by  and  in  the  name  of 
such  executor  or  administrator.  And  by  s.  2  it  shall  be  suflScient  if  the  de- 
fendant is  advised  to  pay  money  into  court,  that  he  pay  it  as  a  compensation, 
in  one  sum,  to  all  persons  entitled,  under  Lord  Campbell's  act,  for  his 
wrongful  act,  neglect,  or  default,  without  specifying  the  shares  into  which  it 
is  to  be  divided  by  the  jury:  and  if  the  said  sum  be  not  accepted,  and  an 
issue  is  taken  by  the  plaintiff  as  to  its  sufficiency,  and  the  jury  shall  think 
the  same  sufficient,  the  defendant  shall  be  entitled  to  the  verdict  on  that  is- 
sue. By  s.  3  of  Lord  Campbell's  act,  not  more  than  one  action  shall  lie  for 
and  in  respect  of  the  same  subject-matter  of  complaint,  and  the  action  must 
be  commenced  within  twelve  months  after  the  death.  By  s.  4,  the  plaintiff 
on  the  record  shall  deliver  with  the  declaration  a  full  particular  of  the  person 
or  persons  for  whom  and  on  whose  behalf  the  action  is  brought,  and  of  the 


DECLABATIONS  IN  TORT.   EXECUTOES,  ETC.  515 

Obs.  nature  of  the  claim  in  respect  of  which  damages  shall  be  sought  to  be  recov- 
ered. An  action  cannot  be  maintained  under  this  act  on  behalf  of  a  bastard 
child.     Dickenson  v.  North  Eastern  Ry.  Co.  2  H.  &  C.  735. 

Under  this  act  the  defendant  is  not  liable,  except  in  cases  where  the  deceased 
could  hinself  have  maintained  an  action,  so  that,  if  the  death  was  caused  by 
the  deceased's  negligence,  or  if  there  was  contributory  negligence,  the  per- 
sonal representatives  cannot  maintain  an  action.  Senior  v.  Ward,  28  L.  J. 
Q.  B.  139  ;  1  El.  &  El.  385  ;  Waite  v.  North  Eastern  Ey.  Co.  28  L.  J.  Q.  B. 
258  ;  EL,  Bl.  &  El.  719;  Witherley  v.  Regent's  Canal  Company,  12  C.  B.  N. 
S.  2  ;  [Richardson  v.  N.  Y.  Central  Railroad  Co.  98  Mass.  89,  90.  But  it 
has  been  held  that  the  statute  gives  to  the  representatives  of  the  deceased  a 
cause  of  action  beyond  that  which  the  deceased  would  have  had  if  he  had 
survived,  and  based  on  a  different  principle.  Pym  v.  Great  Northern  Ry. 
Co.  4  B.  &  S.  396  ;  Safford  v.  Drew,  3  Duer,  627  ;  Yertone  v.  Wiswall,  16 
How.  Pr.  8,  12;  Whitford  v.  Panama  R.  R.  23  N.  Y.465;  Needham  v.  Grand 
Trunk  R.  R.  38  Vt.  294  ;  Pennsylvania  R.  R.  u.  Plenderson,  51  Penn.  St. 
315.] 

In  assessing  the  damages,  the  jury  are  confined  to  injuries  of  which  a  pecuniary 
estimate  can  be  made,  and  cannot  take  into  their  consideration  the  mental 
suffering. occasioned  to  the  survivors.  Blake  v.  Midland  Ry.  Co.  18  Q.  B.  93; 
21  L.  3.  Q.  B.  233  ;  [Pym  v.  Great  Northern  Ry.  Go.  4  B.  &  S.  396  ;  Duck- 
worth V.  Johnson,  4  H.  &  N.  653  ;  Nickerson  v.  Harriman,  38  Maine,  279.] 
So  the  funeral,  &c.  expenses  cannot  be  given  as  damages.  Dalton  v.  South 
Eastern  Ry.  Co.  4  C.  B.  N.  S.  296  ;  27  L.  J.  C.  P.  227.  [Expenses  of  medi- 
cal attendance  have  been  held  recoveraljle  ;  and  so  the  loss  occasioned  to  the 
estate  of  the  deceased  from  his  being  unable  to  attend  to  his  business  pre- 
vious to  his  death.  Bradshaw  c.  Lancashire  &  Yorkshire  Ry.  Co.  L.  R.  10 
C.  P.  189.]  But  a  reasonable  expectation  of  pecuniary  advantage  by  the  rel- 
ative remaining  alive  may  be  taken  into  consideration  by  the  jury.  lb.;  see 
Chapman  u.  Rothwell,  27  L.  J.  Q.  B.  315;  [EL,  Bl.  &  El.  168;]  Franklin  o. 
South  I'^astern  Ry.  Co.  3  H.  &  N.  311 ;  see,  also,  Pym  v.  Great  Northern  y. 
Co.  [4  B.  &  S.  396  ;]  31  L.  J.  Q.  B.  249,  and  Riley  v.  Baxendale,  30  L.  J. 
Ex.  87  ;  [6  H.  &  N.  445.]  But  some  actual  damage  must  be  proved.  Duck- 
worth w.  Johnson,  4  H.  &  N.  653  ;  29  L.  J.  Ex.  25.  [No  legal  claim  to 
support  from  the  deceased  need  be  shown  by  the  plaintiff.  Illinois  Central  R. 
R.  v.  Bannon,  5  Wallace,  90.] 

SeeposJ,  '.'Negligence." 

But  executors  or  administrators  cannot  maintain  an  action  for  assault,  or  false 
imprisonment,  or  slander,  or  deceit,  the  common  law  prevailing  in  such  cases. 
[But  see  1  Chitty  PL  77,  notes  (6),  (/),  and  (^),  78,  note  (m),  80,  note  (d^), 
100,  and  notes.]  The  title  of  an  administrator,  in  all  cases,  relates  back  to 
the  time  of  the  death  of  the  intestate ;  Welchman  v.  Sturgis,  13  Q.  B.  562  ; 
18  L.  J.  Q.  B.  211;  [ante,  120;]  and  it  is  no  objection,  therefore,  even  in 
actions  of  tort,  that  the  cause  of  action  accrued  before  tlie  letters.  Forster  v. 
Bates,  12  M.  &.  W.  226  ;  Tharpe  v.  Stallwood,  1  D.  &L.  24  ;  5  M.  &  G.  760. 

The  death  of  a  plaintiff  or  defendant,  pending  an  action,  does  not  abate  it  if 
it  be  of  such  a  nature  that  it  can  be  continued  by  or  against  the  legal  repre- 
sentive  (if  a  sole  plaintiff  or  defendant).  Common  Law  Procedure  Act, 
1852,  ss.  137,  138. 

See,  generally,  Williams  on  Executors,  7th  ed. 

1.  By  an  Executor  or  Administrator  for  an  Injury  to  the  Real  Estate 
of  the  Testator  or  Intestate,  (s) 

For  that  the  said  A.  B.  died  within  one  year  next  before  the  commence- 
ment of  this  action,  and  the  defendant  in  the  lifetime  of  the  said  A.  B.,  and 
within  six  calendar  months  before  his  death,  broke  and  entered  a  certain  house 
\or  "  land  "]  of  the  said  A.  B.  deceased,  situate  [or  "  called,"  describe  the  situ- 
ation by  name  or  abuttals'],  (a)  to  the  damage  of  the  plaintiff  as  executor  as 
aforesaid. 


4_     -D li„    l> 
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2.  By  an  Hxecutor  for  Trover  and  Conversion  in  the  Testator's  Life- 

time, ^c. 
2  Chit,  on  Pleading,  643,  7th  ed. 

3.  £7/  the  Executor  of  a  Passenger  who  was  killed  hy  the  Negligence 

of  the  Defendants  as  Carriers  of  Passengers.  (6) 

Ante,  492.  For  other  forms,  see  Manley  v.  St.  Helen's  Canal  Co.  27  L.  J. 
Ex.  159 ;  2  H.  &  N.  840  ;  Binks  v.  South  Yorkshire  Ey.  &  Dock  Co. 
3  B.  &  S.  244 ;  Cotton  v.  Wood,  27  L.  J.  C.  P.  333 ;  8  C.  B.  N.  S.  568 ; 
Hutchinson  v.  Yorkshire  &  North  British  Ry.  Co.  5  Ex.  343;  Dalton  v. 
South  Eastern  Ry.  Co.  27  L.  J.  C.  P.  227 ;  [4  C.  B.  N.  S.  296.] 


FALSE  IMPRISONMENT.     See  "  Trespass  to  the  Person,"  post. 


FALSE   REPRESENTATION.     See  "  Fraud,"  posJ. 


FENCES  AND  PARTY-WALLS. 

Obs. — A  wall  separating  adioining  premises  belongs  prima yacie  to  the  owners  in 
equal  moieties,  as  tenants  in  common.  Cubitt  v.  Porter,  8  B.  &  C.  257.  But 
tins  presumption  may  be  rebutted,  as  where  the  land  upon  which  the  wall 
stands  can  be  ascertained  and  identified,  in  which  case  each  party  owns  so 
much  of  the  wall  as  stands  on  his  own  land.  Watts  v.  Hawkins,  5  Taunt. 
20.  "  In  general,  however,  party-walls  will  be  found  '  to  be  built  on  the  com- 
mon property  of  both  ; '  and  in  the  absence  of  any  further  proof  than  that 
which  is  afforded  by  evidence  of  a  common  user,  such  will  be  presumed  to 
bethecase."  Gale  on  Easements,  by  Willes,  412;  [3  Kent,  438,  andnote(a); 
Washburn  Easements  and  Servitudes  (2d  ed.),  535,  [454]  et  seq.'] 

Every  hedge,  separating  two  estates,  is  reputed  common  to  both  unless  there  be 
proof  to  the  contrary. 

Every  owner  of  land  is  bound  to  maintain  such  fences  as  shall  prevent  his  cat- 
tle from  trespassing  on  the  lands  of  his  neighbors.  See  Boyle  v.  "Tamlyn,  6 
B.  &  C.  337,  per  Bayley  J.  But  this  liability  to  fence  against  cattle  only 
applies  to  the  cattle  of  a  neighbor.  Dovaston  v.  Payne,  2  H.  Bl.  527.  See 
Rooth  V.  Wilson,  1  B.  &  Aid.  59;  Lee  v.  Riley,  34  L.  J.  C.  P.  212;  [18  C.  B. 
N.  S.  722;  3  Kent,  438  ;  Washburn  Easements  and  Servitudes  (2d  ed.),  601, 
[514]  et  seq.;  1  Chitty,  PI.  159,  and  cases  in  note  (0)  ;  Lyons  v.  Merrick,  105 
Mass,  71,  75,  76  ;  Gate  v.  Gate,  50  N.  H.  146.]  The  remedy  being  against 
the  occupier  of  the  land.  Gheetham  v.  Hampson,  4  T.  R.  318.  But  where 
cattle  had  strayed  from  a  field  through  a  fence,  which  A.  was  liable  to  repair, 
and  ultimately  strayed  into  A.'s  close,  and  were  there  taken  damage  feasant, 
it  was  held  that  A.  was  in  the  wrong,  the  trespass  of  the  cattle  being  the  re- 
sult of  his  own  negligence  in  not  keeping  the  fence  through  which  they  first 
passed  in  repair.  Singleton  v.  Williamson,  31  L.  J.  Ex.  17  ;  [7  H.  &  N. 
410.     See  Lyons  v.  Merrick,  105  Mass.  71  ;  Gate  v.  Gate,  50  N.  H.  144,  146.] 

If  a  man  dig  a  pit  in  his  own  close,  he  is  not  ujider  any  obligation  to  fence  it, 
but  if  the  pit  be  substantially  adjacent  to  a  highway,  he  is  bound  to  do  so. 
See  Barnes  v.  Ward,  9.  C.  B.  892  ;  19  L.  J.  G.  P.  195  ;  Hardcastle  v.  South 
Yorkshire  Ry.  Go.  28  L.  Ex.  139  ;  [4  H.  &  N.  67  ;  Jordin  v.  Grump,  10  M. 

(6)  The  declaration  need  not  negative  the    the  action  is  brought.    Barnes  v.  Ward,  9  C. 
existence  of  any  other  relations  entitled  to     B.  392 ;  19  L.  J.  C.  P.  195. 
recover,  other  than  those  on  whose  behalf 
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Obs.  &  W.  988  ;  Hounsell  v.  Smyth,  7  C.  B.  N.  S.  731  ;  29  L.  J.  C.  P.  203.  [But 
see  Rowland  v.  Vincent,  10  Met.  371  ;  Knight  v.  Abert,  6  Penn.  St.  472  ;] 
see,  also,  post,  "  Negligence." 

The  railway  clauses  consolidation  act  (8  &  9  Vict.  e.  20,  s.  68)  throws  upon 
railway  companies  the  obligation  of  making  and  maintaining  fences ;  and,  in 
conjunction  with  tliat  act,  the  same  rule  of  law  applies  as  in  ordinary  cases 
affecting  private  individuals.  See  Eicketts  v.  East  &  West  India  Docks 
Ry.  Co.  12  C.  B.  160  ;  Manchester  &c.  Ry.  Co.  v.  Wallis,  14  C.  B.  230. 

As  to  ditches,  no  man  making  a  ditch  can  cut  into  his  neighbor's  soil,  but  only 
to  the  very  extremity  of  his  own.  Vowles  v.  Mijler,  3  Taunt.  137.  [But 
it  has  been  held  in  Massachusetts  that  partition  fences  and  ditches  are  to  bo 
placed  on  the  lands  of  both  parties  equally.  Newell  v.  HUl,  2  Met.  180.] 
The  venue  is  local.  See,  generally,  Gale  on  Easements,  by  Willes  ;  forms, 
2  Chit,  on  PI.  7th  ed.  ;  Powell  v.  Salisbury,  2  Y.  &  J.  391 ;  Booth  v.  Wilson, 
1  B.  &  Aid.  59. 

For  forms,  see  Marfell  v.  South  Wales  Ry.  Co.  8  C.  B.  N.  S.  525 ;  Ellis  v.  Lon- 
don &  South  Western  Ry.  Co.  2  H.  &  N.  424  ;  Fawcett  v.  Yorkshire  & 
North  Midland  Ry.  Co.  16  Q.  B.  610.  See,  also,  Besant  v.  Great  Western 
Ry.  Co.  8  C.  B.  N.  S.  368  ;  Sharrod  v.  London  &  North  Western  Ry.  Co. 
4  Ex.  580. 


FERRY. 


Obs.  —  See  Hussey  v.  Field,  2  Cr.,  M.  &  R.  432,  for  a  form  and  law.  It  is  sufficient 
for  the  plaintiff  to  prove  that  he  was  in  possession  of  the  ferry  at  the  time 
when  the  cause  of  action  arose.  Peter  v.  Kendall,  6  B.  &  C.  703  ;  Trotter 
V.  Harris,  2  Y.  &  J.  285.  And  it  is  not  necessary  to  allege  or  prove  the  pay- 
ment of  any  specified  sum  for  passage-money.  Peter  v.  Kendall,  6  B.  &  C. 
703.  The  owner  of  a  ferry  must  have  the  right  to  use  the  land  on  both  sides 
of  the  water  for  the  purpose  of  embarking  his  passengers,  but  he  need  not 
have  any  property  in  the  soil.  lb.  See,  also,  Pim  v.  Curell,  6  M.  &  W.  234; 
Blacketer  v.  Gillett,  9  C.  B.  26;  19  L.  J.  C.  P.  307;  Giles  v.  Groves,  12  Q. 
B.  721  ;  17  L.  J.  Q.  B.  323;  Newton  r.  Cubitt,  [2  C.  B.  N.  S.  627;]  28  L. 
J.  C.  p.  176.  See  a  form  for  loss  of  goods  intrusted  to  a  ferryman  to 
carry,  Walker  v.  Jackson,  10  M.  &  W.  161  ;  12  L.  J.  Ex.  165. 
The  venue  is  local. 

[  Count  for  disturling  the  Plaintiff 's  Ferry, 

Venue  local.']     That  the  plaintiff  was  possessed  of  an  ancient  ferry,  called 

Ferry,  for  the  carriage  [of  foot  passengers  and  their  goods]  across  the 

river from to ,  taking  for  the  carriage  of  such  [passengers  and 

goods]  across  such  ferry  certain  reasonable  freights  and  ferryages ;  and  the 
defendant  wrongfully  disturbed  the  plaintiff  in  the  possession  of  his  said  ferry 
by  carrying  divers  [foot-passengers  and  their  goods]  for  hire  across  the  said 
river  near  to  the  said  ferry  of  the  plaintiff,  whereby  the  plaintiff  has  lost  the 
profits  of  his  said  ferry.] 

• 

FISHERY  AND  FISHING. 

Obs.  —  Trespass  may  be  maintained  for  breaking  and  entering,  &c.  a  several  fish- 
ery, though  no  fish  are  taken,  and  though  in  the  soil  of  another.  Holford  v. 
Bailey,  8  Q.  B.  1000  ;  in  error,  13  Q.  B.  426;  Marshall  v.  The  Ulswater 
Steam  Navi^tion  Company,  3  B.  &  S.  732  ;  32  L.  J.  Q.  B.  139.  A  custom 
for  all  the  inhabitants  of  a  parish  to  angle  for,  catch,  and  carry  away  fish,  is 
a  bad  custom.  Bland  v.  Lipscombe,  4  El.  &  Bl.  713,  note  ;  24  L.  J.  Q.  B. 
155,  note. 

The  venue  is  local. 

Where  a  nlaintiff,  while  fishing  for  pilchards,  had  nearlv  encomnassed  the  fish 
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Obs.  with  a  net,  and  the  defendant,  by  rowing  his  boat  to  the  entrance,  disturbed 
the  fish  and  prevented  the  capture,  it  was  held  that  he  could  not  maintain 
trespass,  as  he  did  not  prove  any  special  custom  of  the  fishery.  Young  v. 
Hichens,  6  Q.  B.  606. 

As  to  the  whale  fishery,  and  where  a  fish  may  be  considered  fast,  see  Fenninga 
V.  GrenviUe,  1  Taunt.  241  ;  Littledale  v.  Scaith,  lb.  243,  note  ;  Hogarth  v. 
Jack?on,  2  C.  &  P.  595  ;  Skinner  v.  Chapman,  1  M.  &  M.  59,  note.  Where 
a  statute  confers  a  right,  and  annexes  a  penalty  for  its  infringement,  no  rem- 
edy is  available  to  the  party  aggrieved  but  that  prescribed  by  the  statute. 
Stevens  v.  Jeaeocke,  11  Q.  B.  li\  ;  17  L.  J.  Q.  B.  163. 

See  a  form  of  trespass  in  a  fishery,  Mannall  v.  Fisher,  5.C.  B.  N.  S.  856. 

See  a  form  for  injuring  oyster  beds,  Mayor  of  Colchester  v.  Brooke,  7  Q.  B. 
339  ;  15  L.  J.  Q.  B.  59.  See  the  statutes  24  &  25  Vict.  c.  109,  applicable 
to  salmon  fisheries  in  England  ;  29  &  30  Vict.  c.  85,  applicable  to  Great  Brit- 
ain ;  and  29  &  30  Vict.  c.  97,  applicable  to.  Ireland.  [See  Garnett  v.  Back- 
house, L.  K.  3  Q.  B.  30  ;  Eawstorne  v.  Backhouse,  L.  R.  3  C.  P.  67.] 

See  a  form  in  trespass  for  throwing  down  a  weir  appurtenant  to  a  fishery, 
Williams  v.  Wilcox,  8  Ad.  &  E.  314. 

\_Cowit  for  Trespass  to  Plaintiff ''s  Fishery. 

Venue  local.']     That  the  defendant,   on  divers  days  and  times,  broke  and 

entered  the  several  fishery  of  the  plaintiff  in  the  river ,  and  fished  in  the 

said  fishery  for  fish,  and  chased  and  disturbed  the  fish  therein,  and  caught,' 
took,  and  carried  away  and  converted  to  his  own  use  divers  quantities  of  the 
plaintiff's  fish  therein. 

Like  counts.    Smith  v.  Kemp,  2  Salk.  637  ;  Richardson  v.  Mayor  of  Orford, 
2  H.  Bl.  182.] 


FIXTURES.     Seejsost,  "  Landlord  and  Tenant." 


FRAUD. 


Obs.  —  Either  an  action  on  contract  or  tort  lies  for  the  breach  of  an  express  war- 
ranty. Williamson  v.  Allison,  2  East,  446.  See  ante,  "Warranty,"  256  et 
seq.;  [Fisk  v.  Hicks,  31  N.  H.  535,  540,  541 ;  Webster  v.  Hodgskins,  25  N.  H. 
128,  142;  Cooper  v.  Landon,  102  Mass.  58,  60.]  The  rule  is  now  settled 
that,  "Where  upon  the  sale  of  goods  the  purchaser  ia  satisfied,  without  re- 
quiring a  warranty,  he  cannot  recover  upon  a  mere  representation  of  the 
quality  by  the  seller,  unless  he  can  show  that  the  representation  was  bottomed 
in  fraud  ;  if,  indeed,  the  representation  was  false  to  the  knowledge  of  the 
party  making  it,  this  would,  in  general,  be  conclusive  evidence  of  fraud  ;  but 
if  the  representation  was  honestly  made  and  believed  at  the  time  to  be  true 
by  the  party  making  it,  though  not  true  in  point  of  fact,  this  does  not  amount 
to  fraud  in  law  ;  the  rule  of  caveat  emptor  applies,  and  the  representation  it- 
self does  not  furnish  a  ground  of  action.".  Ormrod  v.  Huth,  14  M.  &  W. 
664.  See  Horsfall  v.  Thomas,  1  H.  &  C.  90 ;  31  L.  J.  Ex.  322  ;  [Mahurin  v. 
Harding,  28  N.  H.  128  ;  1  Chitty  Contr.  (11th  Am.  ed.)  639,  640 ;  Childers 
V.  Wooler,  2  El.  &  El.  287  ;  Behn  v.  Kemble,  7  C.  B.  N.  S.  260 ;  Pettigrew 
V.  Chellis,  41  N.  H.  95  ;  Page  t.  Parker,  40  N.  H.  47;  S.  C.  43  N.  H.  363  ; 
Bigelow  C.J.  in  King  d.  Eagle  Mills,  10  Allen,  548,  551,  552;  Collins  v. 
Evans,  5  Q.  B.  826  ;  Attwood  v.  Small,  6  CI.  &  Fin.  (Am.  ed.)  232,  and 
notes ;  Colt  J.  in  Milliken  v.  Thorndike,  103  Mass.  385  ;  Stone  v.  Denney,  4 
Met.  151  ;  Page  v.  Bent,  2  Met.  371  ;  Hanson  v.  Edgerly,  29  N.  H.  343  ; 
Tryon  v.  Whitmarsh,  1  Met.  1;  Russell  !>.  Clark,  7  Cranch,  69  ;  Lord  v.  God- 
dard,  13  How.  (U.  S.)  196  ;  Weeks  v.  Burton,  7  Vt.  67  ;  Young  v.  Covell, 
^  8  John.   25;  Boyd  v.  Brown,  6  Barr,  310;  Marshall  u.  Gray,  47  Barb.  414; 

Staines  v.  Shore,  16  Penn.  St.  200  ;  Taylor  v.  Frost,  39  Miss.  528  ;  Holmes 
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Obs.  v.  Clark,'  10  Iowa,  423  ;  Bendurant  v.  Crawford,  22  Iowa,  40  ;  Allen  v.  Wan- 
umaker,  2  Vroom,  370;  Morton  v.  Scull,  23  Ark.  289  ;  Bond  v.  Clark,  35 
Vt.  577;  Peers  v.  Davis,  29  Missou.  184  ;  Zeliner  u.  Kipler,  16  Ind.  290  ; 
Simar  v.  Canaday,  53  N.  Y.  298,  306,  307  ;  Collins  u.  Denison,  12  Met.  549.] 
"  An  action  cannot  be  supported,  for  telling  a  bare  naked  lie,  where  no  loss  or 
damage  is  caused  ;  but  if  it  be  attended  with  damage,  it  then  becomes  the 
subject  of  an  action."  Pasley  v.  Freeman,  3  T.  R.  65  ;  2  Smith's  L.  Cases; 
[Hubbard  J.  in  Medbury  v.  Watson,  6  Met.  246  ;  Tryon  v.  Whitmarsh,  1  Met. 
1;  Colt  J.  in  Randall  v.  Hazelton,  12  Allen,  412,  414  et  seq.  "Ths  grava- 
men of  the  charge  is,  that  the  plaintiff  has  been  deceived  to  his  hurt ;  not 
that  the  defendant  has  gained  an  advantage."  Wells  ,J.  in  Fisher  «.  Mellen, 
103  Mass.  505  ;  Stiles  v.  White,  11  Met.  356.]  Where  a  representation,  false 
to  the  knowledge  of  A.,  has  been  made  by  him  for  his  benefit  to  B.,  and  is 
acted  on  by  B.  to  B.'s  injury,  an  action  will  lie  at  his  suit  against  A.  Barley 
V.  Walford,  9  Q.  B.  197  ;  15  L.  J.  Q.  B.  369.  See  Rawlings.w.  Bell,  1  C.  B. 
951  ;  Langridge  u.  Levy,  2  M.  &  W.  529  ;  Levy  v.  Langridge,  4  M.  &  W. 
338  ;  Behn  v.  ICemble,  7  C.  B.  N.  S.  260.  And  if  such  false  representation 
be  communicated  by  B.  to  C,  with  notice  to  A.,  and  C.  acts  upon  it,  an  action 
will  lie  by  C.  against  A.  Pilmore  v.  Hood,  4  Bing.  N.  C.  97.  [See  Irving  v. 
Thomas,  18  Maine,  418;  Paddock  v.  Strobridge,  29  Vt.  470;  Crocker  v. 
Lewis,  1  Sumner,  1,  8;  Bowens  v.  Johnson,  10  Sm.  &  M.  169  ;  Hunt  v. 
Moore,  2  Barr,  105;  Thom  v.  Bigland,  8  Ex.  725,  731;  Gerhard  v.  Bates,  2 
EI.  8e  B1.  476  ;  Bedford  v.  Bagshaw,  4  H.  &  N.  538;  New  Brunswick  &c. 
R.  Co.  V.  Conybeare,  9  H.  L.  Cas.  711.]  Where  there  is  no  express  warranty 
but  a  representation  false  to  the  knowledge  of  the  maker  of  it,  an  action  lies 
for  the  fraud  and  deceit.  Powell  v.  Edmunds,  12  East,  11  ;  Meyer  v.  Everth, 
4  Camp.  28  ;  Ormrod  v.  Huth,  uhi  sup.  So,  if  the  false  representation  sub- 
,  stantially  lead  to  the  giving  credit  for  goods.  Wade  v.  Tatton,  25  L.  J.  C. 
P.  240.  [The  presumption,  in  the  absence  of  evidence  to  the  contrary,  would 
be  that  the  vendor  did  rely  on  the  representation.  Holbrook  v.  Burt,  22 
Pick.  546.]  If  a  party  makes  a  representation  for  a  fraudulent  purpose,  and 
intending  to  induce  another  to  do  something  which,  when  done,  is  to  his  preju- 
dice, an  action  will  lie  ;  and  it  is  not  necessary  that  the  defendant  knew  the 
representation  to  be  false  if  he  communicated  it  for  a  deceitful  purpose.  Tay- 
lor V.  Ashton,  11  M.  &  W.  401;  12  L.  J.  Ex.  363  ;  [2  Chitty  Contr.  (11th 
Am.  ed.)  1044,  1045,  and  note  (c?).]  A  statement  is  fraudulent  if  made  dis- 
honestly or  with  a  reckless  ignorance  of  whether  it  is  true  or  false.  Behn  v. 
Burness,  32  L.  J.  Q.  B.  204;  [3  B.  &  S.  751  ;  Hazard  v.  Irwin,  18  Pick.  95; 
Stone  V.  Denny,  4  Met.  151  ;  Ames  J.  in  Cooper  v.  Levering,  106  Mass.  79  ; 
Brown  V.  Castles,  1 1  Cush.  348  ;  Attwood  v.  Small,  6  CI.  &  Fin.  (Am.  ed.) 
233,  note  (1)  and  cases  cited  to  this  point;  Fisher  v.  Mellen,  103  Mass.  503, 
506  ;  Page  v.  Bent,  2  Met.  371  ;  Hammatt  v.  Emerson,  27  Maine,  308,  326  ; 
Harding  v.  Randall,  15  Maine,  332;  Smith  v.  Mitchell,  5  Geo.  458  ;  Mitchell 
V.  Zimmerman,  4  Texas,  75  ;  Bennett  v.  Judson,  21  N.  Y.  238  ;  Wilcox  r. 
The  Iowa  Wesleyan  University,  32  Iowa,  367  ;  Rawlins  v.  Wickham,  3  De  G. 
&  J.  313;  2  Chitty  Contr.  (llth  Am.  ed.)  1045,  note  (p)  and  cases  cited; 
Atwood  V.  Wright,  29  Ala.  346;  Craig  v.  Ward,  36  Barb.  377;  Sharp  ■;. 
New  York,  40  Barb.  256 ;  Evans  v.  Edmonds,  13  C.  B.  777 ;  Mason  v.  Chap- 
pell,  15  Grattan,  572;  Cabot  v.  Christie,  42  Vt.  121,  126. 

But,  if  the  false  representation  was  made  bond  fide,  the  defendant  believing  in 
its  truth,  the  plaintiff  cannot  maintain  an  action.  Shrewsbury  i\  Blount,  2 
M.  &  G.  475;  Rawlins  v.  Wickham,  28  L.  J.  Ch.  188 ;  [3  De  G.  &  J.  304;] 
Slim  V.  Crouch,  [1  De  G.,  F.  &  J.  518;]  29  L.  J.  Ch.  273  ;  [2  Chitty  Contr. 
(1 1th  Am.  ed.)  1044,  and  cases  in  note  (m).]  And  an  untrue  representation, 
not  embodied  in  a  contract,  will  not  render  it  void  unless  it  also  be  fraudu- 
lent, Cornfoot  1'.  Fowke,  6  M.  &  W.  358;  Collins  v.  Evans,  5  Q.  B.  820; 
Childers  v.  Wooler,  29  L.  J.  Q.  B.  136  ;  [2  El.  &  EI.  287.] 

In  order  to  maintain  the  action,  it  must  be  proved  that  the  plaintiff  acted  on 
the  faith  of  the  false  representation,  and  sustained  damage  arising  therefrom. 
Eastwood  V.  Bain,  28  L.  J.  Ex.  74.  [If  the  plaintiff  chose  to  act  on  his  own 
judgment,  with  full  knowledge  or  means  of  knowledge  of  the  facts,  he  cannot 
be  heard  to  say  he  was  deceived  by  the  defendant's  representations  respecting 
them.     Attwood  v.  Small,  6  CI.  &  Fin.  (Am.  ed.)  233,  and  note  (2),  and 
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Obs.  cases  cited.  Hoitt  v.  Holcomb,  32  N.  H.  202-205  ;  Aberaman  Iron  Works  v, 
Wickehs,  L.  R.  i  Ch.  Ap.  101;  Veasey  v.  Doten,  3  Allen,  380;  Stephens  v. 
Orman,  10  Florida,  9  ;  Mooney  o.  Miller,  102  Mass.  220;  Dickinson  v.  Lee. 
106  Mass.  557;  2  Chitty  Contr.  (11th  Am.  ed.)  1039,  and  note  (z),  104oi 
note  (a).  But  see,  how  far  one,  who  has  received  from  another  a  positive 
representation  respecting  a  material  fact,  is  bound  to  inquire  into  the  truth 
of  it,  2  Chitty  Contr.  (11th  Am.  ed.)  1041,  and  note  (c);  Attwood  v.  Small, 
6  CI.  &  Fin.  (Am.  ed.)  233,  note  (2);  Rose  v.  Hurley,  39  Ind.  83;  Mead  v. 
Bunn,  32  iST.  Y.  275  ;  Vandewalker  v.  Osmer,  65  Barb.  556.]  There  is  no 
necessity  for  any  privity  between  the  parties.  Gerhard  v.  Bates,  2  El.  &  Bl. 
746;  22  L.  J.  Q.  B.  364.  [See  Thomas  v.  Winchester,  2  Selden,  397  ;  David- 
son V.  Nichols,  11  Allen,  514;  McDonald  v.  Snelling,  14  Allen,  290,  295.] 
The  alleged  damage  must  arise  from  the  alleged  wrongful  act.  Collins  v. 
Cave,  6  H.  &  N.  131;  30  L.  J.  Ex.  55. 

As  to  false,  representations  made  by  directors,  see  Scott  v.  Dixon,  29  L.  J. 
Q.  B.  69,  note;  Clarke  v.  Dixon,  7  C.  B.  N.  S.  453;  28  L.  J.  C.  P.  225; 
Bedford  v.  Bagshaw,  29  L.  J.  Ex.  59  ;  [4  H.  &  N.  538.] 

As  to  false  representation  of  authority  by  agents,  see  CoUen  v.  Wright,  8  El. 
&  Bl.  647  ;  26  L.  J.  Q.  B.  147;  27  lb.  215;  Pow  v.  Davis,  7  EI.  &  Bl.  220; 
30  L.  J.  Q.  B.  257;  Oxenham  v.  Smythe,  6  H.  &  N.  690;  31  L.  J.  Ex.  110; 
Hughes  V.  Grasme,  33  L.  J.  Q.  B.  335;  \_ante,  45,  note  (c).]  False  and 
fraudulent  representation  made  by  an  agent  do  not  affect  the  principal  unless 
the  principal  adopts  them  with  knowledge.  Udell  v.  Atherton,  7  H.  &  N. 
181;  30  L.  J.  Ex.  337;  [Bennett  v.  Judson,  21  N.  Y.  238  ;  Crans  v.  Hunter, 
28  N.  Y.  389;  Mundorff  o.  Wiokersham,  63  Penn.  St.  87;  Haseler  ».  Le- 
moyne,  5  C.  B.  N.  S.  530;  Barwick  v.  English  Joint  Stock  Bank,  L.  R.  2 
Ex.  259;  2  Chitty  Contr.  (11th  Am.  ed.)  1036,  and  note  (A);  1  Chitty 
Contr.  (11th  Am.  ed.)  281,  note  (I),  291,  and  notes  (n)  and  (m)  ;  Grant  v. 
Beard,  50  N.  H.  129.  As  to  the  effect  of  the  fraud  of  an  authorized  agent 
in  negotia^ng  a  contract  on  behalf  of  his  principal,  see  ante,  392.] 

As  to  the  use  of  trade-marks,  see  25  &  26  Vict.  c.  88 ;  and  see  The  Leather 
Cloth  Co.  V.  The  American  Cloth  Co.  33  L.  J.  Ch.  199  ;  [11  H.  L.  Cas.  523;] 
M'Andrew  v.  Bassett,  33  L.  J.  Ch.  568;  Hall  v.  Burrows,  [10  Jur.  N.  S.  65;] 
,  33  L.J.  Ch.  204;  [Perry  u.  Truefitt,  6  Beav.  66;  Seixo  r.  Provezende,  L. 
R.  1  Ch.  Ap.  192,  196;  2  Chitty  Contr.  (Uth  Am.  ed.)  1043,  note  (t); 
Bradley  v.  Norton,  33  Conn.  157  ;  Emerson  v.  Badger,  101  Mass.  82  ;  Edel- 
sten  V.  Edelston,  1  De  G.,  J.  &  S.  185,  and  cases  in  note  (z)  ;  Walton  v. 
Crowley,  3  Blatchf.  C.  C.  440;  10  Am.  Law  Reg.  N.  S.  694,  707,  708,  in 
note;  Hostetter  v.  Vowinkle,  1  Dillon,  329;  Burnett  v.  Phalon,  3  Keyes,  594; 
Lord  Westbury  L.  C.  in  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.  4 
De   G.,  J.  &  S.  137,  139.] 

As  to  what  amounts  to  fraud  in  obtaining  a  deed,  see  Spencer  v.  Hardley,  4 
M.  &  S.  414;  ante,  pt.  1,  p.  392.  A  contract  procured  by  fraud  is  voidable 
only  at  the  election  of  the  party  defrauded  ;  Murray  v.  Mann,  2  Ex.  538;  17 
L.  J.  Ex.  256;  and  if  a  sale  of  goods  be  not  avoided  before  the  goods  are  re- 
sold, the  property  passes.  White  11.  Garden,  20  L.  J.  C.  P.  166;  [10  C.  B. 
919;  Kingsford  v.  Merry,  11  Ex.  577,  579;  Titoomb  v.  Wood,  38  Maine,  561; 
Stevenson  v.  Newnham,  )3  C.  B.  285,  303;  Parke  B.  in  Powell  v.  Hoyland, 
6  Ex.  67,  72;  Load  v.  Green,  15  M.  &  W.  216,  219 ;  Bean  u.  Smith,  2  Mason, 
252;  Hall  v.  Hicks,  21  Md.  406;  Hardman  v.  Booth,  1  H.  &  C.  803;  Oakes 
V.  Turquand,  L.  R.  2  H.  L.  325;  Sinclair  v.  Healy,  40  Penn.  St.  417;  1 
Chitty  Contr.  (11th  Am.  ed.)  566,  and  note  (e);  Williams  v.  Given,  6  Gratr 
ton,  268.]  But  where  goods  are  delivered  to  one  person  upon  a  fraudulent 
representation  that  he  is  purchasing  for  or  is  another  person,  no  property 
passes,  and  the  goods  or  their  proceeds  may  be  recovered  from  a  bond  Jide 
holder  for  value.  Higgons  v.  Burton,  26  L.  J.  Ex.  342;  Hardman  v.  Booth, 
32  L.  J.  Ex.  105;  [1  H.  &  C.  803;]  and  see  Milne  v.  Leisler,  31  L.  J.  Ex. 
257.  A  fraud  of  the  testator  is  a  good  answer  to  an  action  by  the  executor 
Connop  V.  Levy,  11  Q.  B.  769;  17  L.  J.  Q.  B.  125. 
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1.  Against  the  Seller  of  Groods  for  a  False  Warranty.  (cZ) 

For  that  the  defendant,  by  falsely  and  fraudulently  (e)  warranting  a  horse 

to  be  then  sound,  induced  the  plaintiff  to  purchase  the  same  for  £ ,  which 

he  then  paid  to  the  defendant ;  yet  the  said  horse  was  not  sound,  as  the  defend- 
ant then  well  knew,  (/)  whereby  the  said  horse  was  useless  to  the  plaintiff, 
and  he  was  put  to  expense,  and  incurred  loss  in  keeping  and  reselling  the  same. 

[la.  Against  the  Seller  of  G-oods  for  falsely  representing  himself  to 

he  the  Owner. 

And  the  plaintiff  says  the  defendant  sold  to  him  ten  bags  of  coffee,  and  to 
induce  the  plaintiff  to  buy  the  same  the  defendant  falsely  represented  to  him 
that  said  coffee  was  the  property  of  the  deffendant ;  and  the  plaintiff,  believing 
that  said  representation  was  true,  was  thereby  induced  to  purchase,  and  did 
purchase  said  coffee,  and  paid  therefor  to  the  defendant  the  sum  of  one  hun- 
dred dollars ;  and  the  said  coffee  was  not  the  property  of  the  defendant,  which 
the  defendant  then  knew,  but  was  the  property  of  one  A.  J.,  who  has  taken 
the  same  from  the  plaintiff. 

16.  Against  Seller  of  Chattel  for  False  Representation  of  Soundness. 

And  the  plaintiff  says  the  defendant  sold  him  a  horse,  for  which  the  plain- 
tiff paid  him  one  hundred  dollars  ;  and  to  induce  the  plaintiff  to  buy  said  horse, 
the  defendant  falsely  represented  to  the  plaintiff  that  said  horse  was  sound,  so 
far  as  the  defendant  knew ;  and  the  plaintiff,  believing  that  said  representation 
was  true,  was  thereby  induced  to  buy,  and  did  buy  said  horse ;  and  the  said 
horse  was  not  sound,  but  had  a  certain  disease  called ,  which  the  defend- 
ant then  knew.] 

2.  For  using  Fraudulent  Means  to  prevent  the  Plaintiff  from  dis- 
covering the  Unsoundness  of  a  Horse  sold  hy  the  Defendant  to  the 
Plaintiff.  (^) 

For  that  the  defendant  was  possessed  of  a  horse  which  to  his  knowledge 
was  affected  with  glanders ;  yet  the  defendant,  by  false  and  fraudulent  means, 
concealed  from  the  plaintiff  that  the  said  horse  was  so  affected,  and  thereby 

(d)  See  a  form  for  exhibiting  false  sam-  (e)  [See  Cooper  v.  Landon,  102  Mass.  58, 

pies,  and  thereby  inducing  plaintiff  to  buy,  60.1 

&c.  Ormrod  v.  Huth,  14  M.  &  W.  651  ;  [for  (/)  [Mahurin  v.  Harding,  28  N.  H.  128, 
selling  a  cargo  of  wheat  by  a  false  repvesen-  131 ;  Pettigrew  v,  Chellis,  41  N.  H.  95.] 
tation  that  it  accorded  with  report  and  sam-  (g)  This  is  clearly  a  ground  of  action, 
pies,  Russell  v.  Nicolopulo,  8  C.  B.  N.  S.  without  reference  to  a  warranty.  See  a 
362 ;  for  selling  the  cargo  of  a  ship  by  a  form  for  fraudulently  representing  a  ship 
false  representation  that  the  ship  was  on  its  bought  of  the  defendant  to  be  copper  fast- 
voyage,  Eisbourg  v.  Bruckner,  3  C.  B.  N.  ened,  and  keeping  it  afloat  to  prevent  plain- 
S.  812  ;  and  a  form  in  tort,  that  manufact-  tiff  from,  discovering  the  truth,  Freeman  ». 
nred  goods  were  fit  for  the  purpose  for  which  Baker,  5  B.  &  Ad.  797  ;  5  C.  &  P.  475.  See 
they  were  bought,  Jones  v.  Bright,  5  Bing.  Milne  v.  Marwood,  15  C.  B.  778 ;  24  L.  J. 
533 ;  for  manufacturing  a  rope  for  a  spe-  C.  P.  36.  [For  selling  a  log  of  mahogany 
cific  purpose,  which  was  not  fit  for  that  pur-  by  fraudulently  concealing  a  defect.  Udell 
pose,  and  which  broke,  Brown  v.  Edging-  v.  Atherton,  7  H.  &  N.  172;  for  selling  a 
ton,  2  M.  &  G.  279 ;  ante,  260,  note  (/),  261,  diseased  cow  by  fraudulently  concealing  that 
note  {h).                    '  it  was  diseased.    MuUett  v.  Mason,  L.  R.  1 

C.  P.  559.1 
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induced  the  plaintiff  to  purchase  the  same  for  £ then  paid  to  the  defend- 
ant, and  the  said  horse  afterwards  died  of  the  said  disease,  and  was  lost  to  the 

plaintiff,  whereby  the  plaintiff  lost  the  said  £ and  was  put  to  expense  in 

keeping  and  endeavoring  to  cure  the  said  horse. 

3.  I'or  Deceit  in  selling  a  Picture  as  painted  by  a  particular  Master, 

which  it  was  not.  (K) 
For  that  the  defendant,  by  falsely  and  fraudulently  representing  to  the 

plaintiff  that  a  certain  picture  was  painted  by ,  induced  him  to  purchase 

the  same  for  £ ,  which  he  paid  to  the  defendant ;  yet  the  said  picture  was 

not  painted  by ■,  as  the  defendant  then  well  knew,  whereby  the  plaintiff 

lost  the  said  £ . 

4.  For  inducing  Plaintiff  to  purchase  Defendant's  Practice  as  a  Sur- 
geon, ^c.  hy  misrepresenting  the  Extent  of  the  Business,  ^e.  (i) 

For  that  the  defendant  was  possessed  of  a  shop,  and  the  lease  thereof,  and 
carried  on  the  business  and  profession  of  a  surgeon  and  apothecary  therein, 
and  was  also  possessed  of  fixtures,  drugs,  medicines,  and  stock  in  the  said  shop ; 
and  the  defendant,  by  falsely  and  fraudulently  representing  to  the  plaintiff  that 
the  defendant's  business  and  practice  were  more  extensive  than  they  really 

were,  and  that  the  defendant  made  £ per  annum  by  the  said  business  and 

practice,  and  that  he  had  as  many  as  400  patients,  as  such  surgeon  and  apoth- 
ecary [add  any  other  false  representation],  induced  the  plaintiff  to  enter  into  a 
certain  agreement  with  the  defendant,  whereby  the  plaintiff  purchased  the  said 
practice  and  business  with  the  said  fixtures,  drugs,  medicines,  and  stock,  and 

also  took  an  assignment  of  the  said  lease  for  £ ,  and  paid  the  same  to  the 

defendant ;  yet  the  defendant's  business  and  practice  produced  him  less  than 

£ per  annum,  and  the  defendant  had  not  as  many  as  400  patients  [negor 

five  the  false  representations'],  as  the  defendant  well  knew,  whereby  the  plain- 
tiff lost  the  said  sum  of  £ ,  and  the  said  business  and  practice,  and  lease 

of  the  said  premises  were  of  no  value  to  him,  and  he  has  lost  the  expenses 
incurred  by  him  in  endeavoring  to  carry  on  the  same. 

5.  For  falsely  representing  to  the  Purchaser  of  a  Lease  and  Fix- 

tures that  the  latter  were  the  Vendor's  Property.  (A) 

For  that  the  defendant  was  possessed  of  a  messuage  by  virtue  of  a  lease 

thereof  for years  unexpired,  and  also  of  fixtures  in  and  upon  the  said 

messuage ;  and  the  defendant,  by  falsely  and  fraudulently  representing  to  the 
plaintiff  that  the  said  fixtures  were  the  property  of  the  defendant,  and  that 

(A)  Power  v.  Barham,  4  Ad.  &  E.  473;  Mummery  v.  Paul,  1   C.  B.  315;  2  D.  &  L. 

7  C.  &  P.  350.  582.    According  to  Dobell  v.  Steveus,  supra, 

(i)  See  forms  of  declaration  for  misrep-  an  action  lies  for  a  fraudulent  misrepresenta- 

resenting   the  business   of   a   public  house  tion,  although  there  be  a  written  agreement 

purchased  by  the  plaintiff  of  the  defendant,  between  the  parties,  not  noticing  such  rep- 

Dobellt).  Stevens,  3  B.  &  C.  623;  Meyer  v.  resentation.      See  D'Aranda  v.  Houston,  6 

Everth,  4  Camp.  22 ;  Pewtriss  v.  Austin,  6  C.  &  P.  511 ;  Pearson  v.  Wheeler,  R.  &  M. 

Taunt.  522 ;  Eoles  v.  Davis,  4  H.  &  N.  484 ;  303  ;  Ormrod  v.  Huth,  14  M.  &  W.  664. 

28  L.  J.  Ex,  287  ;  Richardson  v.  Dunn,  8  {Jc)  See  a  form  for  fraudulently  represent- 

C.  B.  N.  S.  655;  30  L.  J.  C.  P.  44;  the  sale  ing  that  land  was  unincumbered,  whereby 

of  a  baker's   business,   Taylor  o.  Green,  8  the  plaintiff  was  induced  to  become  the  pur- 

C.  &  P.  316 ;  ditto  of  a  potato   salesman,  chaser.     Sikes  v.  Wild,  30  L.  J.  Q.  B.  325. 
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he  was  entitled  to  dispose  of  the  said  lease  and  the  said  fixtures,  induced  the 
plaintiff  to  buy  the  defendant's  unexpired  interest  in  the  said  lease,  and  the 

said  fixtures,  for  £ ,  which  the  plaintiff  paid  to  the  defendant;  yet  the 

said  fixtures  were  not  the  property  of  the  defendant,  nor  was  he  entitled  to 
sell  the  sume,  as  he  well  knew.  And  the  plaintiff',  after  the  expiration  of  the 
said  lease,  surrendered  and  yielded  up  the  said  messuage,  and  was  forced  to 
and  did  surrender,  and  yielded  up  the  said  fixtures  to  A.  B.,  then  being  the 
ground  landlord  of  the  said  messuage  as  and  being  fixtures  belonging  to  the 
freehold,  and  which  could  not  be  lawfully  removed,  without  receiving  any  value 
or  compensation  for  the  same,  whereby  the  plaintiff  lost  the  said  £ . 

6.  For  selling  to  the  Plaintiff  a  Policy  of  Insurance  which  the  De- 
fendant had  fraudulently  effected  on  the  Life  of  another  Person 
(his  Debtor^,  and  which  the  Insurance   Office  refused  to  pay.  (Z) 
See  a  form  in  the  2d  edition  of  this  work,  p.  549. 

REFERENCES  TO  OTHER  FORMS,  &c. 

1.  By  an  Auctioneer  against  his  Employer,  upon  his  Implied  War- 
ranty that  he  had  Authority  to  sell  Goods  put  up  to  Auction,  show- 
ing that  the  true  Owner  recovered  their  Value  against  the  Plaintiff. 

Adamson  v.  Jarvis,  4  Bing.  66. 

2.  For  falsely  pretending  to  be  the  Principal,  Defendant  being  only 

Agent,  and  thereby  inducing  the  Plaintiff  to  accept  Bills. 
Dyster  v.  Battye,  4  B.  &  Aid.  448. 

3.  Against  an  Architect  for  falsely  pretending  that  he  had  A.^s 
Authority  to  order  Stone  for  building  a  Church,  and  thereby  in- 
ducing Plaintiff  to  deliver  Stone  that  was  used,  and  that  Plaintiff 
sued  A.  and  failed  in  his  Action,  and  had  to  pay  A.'s  Costs. 

Eandall  v.  Trimer,  18  C.  B.  786 ;  25  L.  J.  C.  P.  307. 

4.  For  accepting  a  Bill  as  Agent  of  the  Drawee,  without  his  Author- 
ity, per  quod,  Plaintiff  sued  the  latter  as  Acceptor  and  failed  in  his 
Suit. 

Polhill  V.  Walter,  3  B.  &  Ad.  114. 

5.  For  falsely  pretending  to  a  Person  who  had  sold  Gfoods  to  Plain- 
tiff that  Defendant  had  a  Lien  thereon,  and  thereby  inducing  such 
Person  to  withhold  the  Q-oods  from  Plaintiff. 

Green  v.  Button,  2  Cr.,  M.  &  R.  707. 

(I)  Where  a  defendaDt  ascertained  that  a  was  worth  a  small  sum  only,  the  sale  was 

party  assured  was  dangerously  ill,  and  con-  held  fraudulent  and  7oid.    Jones  v.  Keene, 

cealing  this  from  the  plaintiff,  bought  a  pol-  2  M.  &  Eob.  348. 
icy  from  him,  on  the  representation  that  it 
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6.  For  falsely  representing  that  Defendant  had  received  Goods  of 
the  Plaintiff  which  the  Plaintiff  had  purchased,  whereby  the  Plain- 
tiff was  induced  to  pay  for  the  said  Groods. 

Coleman  v.  Eiches,  16  C.  B.  104. 

7.  Por  falsely  pretending  to  have  Authority  from  Plaintiff's  Debtor, 
then  in  Custody,  to  make  an  Arrangement  for  him,  and' thereby  in- 
ducing Plaintiff  not  to  charge  the  Debtor  in  Execution. 

Hewitt  V.  Milton,  1  Cr.,  M.  &  R.  232. 

8.  By  a  Sheriff  against  the  Plaintiff  in  a  former  Suit  for  falsely 
representing  that  certain  Goods  belonged  to  the  Defendant  in  such 
former  Suit,  and  thereby  induciug  the  Sheriff  to  seize  them  in  Ex- 
ecution, whereby  he  was  sued,  ^c.  by  the  Real  Owner,  ^c. 

Humphreys  v.  Pratt,  5  Bligh  N.  S.  154. 

9.  By  a  Sheriff  against  an  Attorney  for  falsely  representing  that  a 
Prisoner  was  another  Man  (^against  whom  the  Sheriff  had  Detain- 
ers^, and  thereby  inducing  the  Sheriff  to  detain  him. 

Evans  v.  Collins,  5  Q.  B.  804. 

10.  By  a  Bailiff  for  falsely  representing  Goods  as  liable  to  Distress, 

showing  Special  Damage. 
Eawlings  v.  Bell,  1  C.  B.  951. 

11.  Against  an  Attorney  for  pretending  that  he   had  Authority  to 

Distrain. 
Oxenham  v.  Smythe,  31  L.  J.  Ex.  110. 

12.  For  selling  a  falsely  warranted  Gun   to  A.  for  the  Use  of  the 

Plaintiff,  which  afterwards  burst  and  injured  Plaintiff. 

Langridge  v.  Levy,  2  M.  &  W.  519;  S.  C.  in  error,  4  M.  &  W.  337;  (m) 
[Langmeid  v.  HoUiday,  6  Ex.  761.J 

13.  For  employing  an  Agent  to  sell  a  House,  who  falsely  represented 

that  it  was  Bate  Free. 
Fuller  V.  Wilson,  3  Q.  B.  58;  and  see  Cornfoot  v.  Fowke,  6  M.  &  W.  358 ; 
Collins  V.  Evans,  (n)  5  Q.  B.  804. 


(m)  See  this  case  commented  on,  Winter-  (n)  Observed  upon  by  Campbell  C.  J.  in 

ttom  V.  Wright,  ID  M.  W.  109 ;  [Alton  v.  Wheelton  !>.  Hardisty,  26  L.  J.  Q.  B.  265, 

Midland  By.  Co.  19  C.  B.  N.  S.  213 ;  Collis  275 ;  [8  El.  &  Bl.  232]. 

V.  Selden,  L.  R.  3  C.  P.  495.] 


bottom 


DECLABATIONS  IN  TOET.   FRAUD.  525 

14.  For  falsely  representing  to  A.,  who  had  agreed  to  purchase  a 
Public  House  for  Defendant,  the  Amounts  of  its  Receipts,  A.  having 
afterwards,  with  the  Knowledge  of  the  Defendant,  communicated 
such  Representation  to  Plaintiff,  who  was  thereby  induced  to  become 
a  Purchaser. 

Pilmore  v.  Hood,  4  Bing.  N.  C.  97  ;  S.  C.  7  Dowl.  136. 

15.  Against  the  Director  of  a  Bank  for  making  a  False  Report  as 
to  its  Solvency,  and  thereby  inducing  Plaintiff  to  purchase  Shares 
in  it. 

Taylor  v.  Ashton,  U  M.  &  W.  401 ;  Gerhard  v.  Bates,  2  El.  &  Bl.  476; 
Scott  V.  Dixon,  29  L.  J.  Ex.  62,  note. 

16.  Against  a  Chairman  of  a  Mining  Company,  who  had  falsely 
represented  to  the  Committee  of  the  Stock  Exchange  that  two 
thirds  of  the  Shares  had  been  taken  and  paid  upon,  and  thereby 
procured  the  Shares  to  be  entered  in  the  Official  List,  whereby  the 
Plaintiff  was  induced  to  purchase  Shares. 

Bagshaw  v.  Sejanour,  32  L.  T.  81 ;  H.  of  L.,  June,  1855 ;  Bedford  v.  Bag- 
shaw,  4  H.  &  N.  538 ;  29  L.  J.  Ex.  59  ;  Lane  v.  Bagshaw,  16  C.  B.  576.  For 
another  form,  Clarke  v.  Dickson,  28  L.  J.  C.  P.  225. 

17.  Against  the  Directors  of  a  Registered  Joint  Stock  Company,  for 
falsely  representing  that  they  had  Authority  to  accept  Bills  of 
Exchange. 

Eastwood  V.  Bain,  28  L.  J.  Ex.  74. 

18.  For  falsely  representing  the  State  of  the  Norwich  Union  Insurance 

Company,  whereby  Plaintiff  was  induced  to  insure  in  it. 
Pontifex  v.  Bignold,  3  M.  &  G.  63  ;  S.  C.  3  Scott  N.  R.  390. 

19.  For  falsely  representing  to  Plaintiff  that  the  Pattern  of  some 
Handkerchiefs,  which  he  had  sent  to  Defendant,  was  a  registered 
one,  and  that  Plaintiff  would  be  proceeded  against  for  the  Piracy, 
and  thereby  inducing  Damage  to  Plaintiff. 

Barley  v.  Walford,  9  Q.  B.  197 ;  15  L.  J.  Q.  B.  369. 

20.  For  falsely  representing  that  a  Claim  of  a  Third  Person  on  Gov- 
ernment would  be  paid,  and  thereby  inducing  Plaintiff  to  advance 
Money  to  such  Third  Party. 

Turnley  v.  Macgregor,  6  M.  &  G.  46 ;  S.  C.  1  D.  &  L.  506. 

21.  For  False  Representations  as  to  the  Character,  ^c.  of  Third  Per- 

sons. 

Obs.  —  An  action  lies  at  common  law  for  a  false  representation  as  to_  the  character, 
credit,  or  circumstances  of  another  person  in  order  that  he  may  obtain  credit, 
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Obs.  &o.  provided  the  party  making  the  representation  knew  it  was  untrue,  and  the 
party  to  whom  it  was  made  relied  upon  the  representation,  and  sustained  an 
injury  by  trusting  the  person  recommended.  Pasley  v.  Freeman,  3  T.  R.  51; 
Smith's  Leadiog  Cases;  Sheen  v.  Bumpstead,  32  L.  J.  Ex.  271 ;  [1  H.  &  C. 
358;]  and  the  eases  supra;  [Tryon  v.  Whitmarsh,  1  Met.  1;  Patten  v.  Gur- 
ney,  17  Mass.  182;  Adams  v.  Anderson,  4  Harr.  &  J.  558;  Medburj'  v.  Wat- 
son, 6  Met.  246.]  In  such  case  it  is  not  necessary  to  prove  that  tlie  defendant 
was  actuated  by  direct  malice  against  tlie  plaintiff,  or  anticipated  any  pecu- 
niary advantage  to  himself.    See  Foster  v.  Charles,  6  Bing.  396;  7  Bing.  105. 

As  to  the  nature  of  the  credit  given,  and  injury  resulting  in  consequence  of  the 
representation,  in  order  to  fix  the  party  making  the  representation,  see  Cor- 
bett  V.  Brown,  1  Bing.  33 ;  De  Graves  v.  Smith,  2  Camp.  533 ;  Hutchinson  v. 
Bell,  1  Taunt.  558.      ' 

By  9  Geo.  4,  c.  14,  s.  6,  "No  action  shall  be  brought  to  charge  any  person 
upon  or  by  reason  of  any  representation  or  assurance  made  or  given  concern- 
ing or  relating  to  the  conduct,  credit,  trade,  ability,  or  dealing  of  any  other 
person  to  the  intent  or  purpose  that  such  other  person  may  obtain  credit, 
money,  or  goods  upon,  unless  such  representation  or  assurance  be  made  in 
W7'iting  signed  by  the  party  to  be  charged  therewith."  The  memorandum  need 
not  be  stamped  by  s.  8.  [Statutes  requiring  a  writing  signed  by  the  party  to 
be  charged,  have  been  passed  in  several  of  the  American  states,  Maine, 
Massachusetts,  Vermont,  Virginia,  Michigan,  Indiana,  Kentuekj',  Missouri, 
and  Alabama.  Browne  St.  of  Frauds,  §  181  et  seq.  A  representation  by  one 
member  of  a  firm,  as  to 'thctrustworthiness  of  the  firm,  is  within  the  meaning 
of  this  act.]  See  Devaux  v.  Steinkeller,  6  Bing.  N.  C.  84;  Clarke  v.  Dick- 
son, 28  L.  J.  C.  P.  225;  6  C.  B.  N.  S.  453;  Tatton  v.  Wade,  25  L.  J.  C.  P. 
243;  18  C.  B.  371.  [For  other  cases  upon  this  subject,  ^e  Haslock  v.  Fer- 
guson, 7  Ad.  &  E.  86 ;  Tryon  u.  Whitmarsh,  1  Met.  1 :  Medbury  v.  Watson, 
6  Met.  246;  Norton  v.  Huxley,  13  Gray,  285,  287;  Wells  v.  Prince,  15  Gray, 
562;  Kimball  v.  Comstock,  14  Gray,  508;  McKinney  u.  Whiting,  8  Allen, 
207;  Mann  v.  Blanchard,  2  Allen,  386;  Hearn  v.  Waterhouse,  39  Maine,  96.] 
A  representation  by  the  defendant  that  money  might  be  safely  lent  to  A.  B. 
because  the  title-deeds  of  an  estate,  which  belonged  to  A.  B.,  were  in  the  de- 
fendant's possession,  and  that  nothing  could  be  done  without  the  knowledge 
of  the  defendant,  and  that  plaintiff  would  be  safe  in  making  the  loan,  is  with- 
in this  statute.  Swann  v.  Phillips,  8  Ad.  &  E.  457;  Turnley,  v.  Macgregor, 
6  M.  &  G.  46,  where  see  a  form  of  declaration.  [So  is  a  fraudulent  represen- 
tation, made  concerning  a  corporation,"  in  order  to  induce  a  person  to  give  up 
property  to  a  corporation  and  take  its  notes  in  payment,  within  the  corre- 
sponding statute  of  Massachusetts,  although  the  one  who  makes  the  represen- 
tation is  himself  the  treasurer  of  the  corporation.  McKinney  v.  Whiting,  8 
Allen,  207.  See  Patten  o.  Gurney,  17  Mass.  182.]  In  Lyde  c.  Barnard,  1 
M.  &  W.  101,  the  court  were  equally  divided  in  opinion  in  regard  to  the  true 
construction  of  the  word  ability  in  this  enactment;  two  of  the  judges.  Lord 
Abinger  and  Gurney  B.  thinking  it  applied  to  a  misrepresentation  of  the  ex- 
tent of  the  incumbrances  upon  the  interest  of  a  third  person  in  certain  funds, 
proposed  to  be  transferred  by  him  to  the  plaintiff  as  a  security  for  the  pay- 
ment of  an  annuity  to  be  granted  to  him;  and  Parke  and  Alderson  BB.  being 
of  opinion  that  it  did  not  apply  to  such  case.  It  is  observable  that  the  stat- 
ute renders  the  signature  of  an  agent  insufficient.  See  Hyde  v.  Johnson,  2 
Bing.  N.  C.  776.  [An  agent  lawfully  authorized  may  sign  the  writing  in 
Massachusetts.     Genl.  Sts.  c.  105,  §  4.] 

The  declaration  need  not  show  that  the  representation  was  in  writing.  1  Saund. 
276,  note  (1).  The  statute  is  satisfied  if  a  material  part  of  the  representation 
be  in  writing.  Tatton  v.  Wade,  ubi  sup.  [In  Hunter  v.  Randall,  62  Maine, 
423,  426,  Peters  J.  said:  The  statute  of  Maine  "does  not  require  that  the 
plaintiff  must,  in  terms,  declare  upon  the  representation.  The  true  test 
whether  the  cause  of  action,  in  whatever  form  alleged,  comes  within  the  stat- 
ute is,  whether  the  action  can  be  sustained  without  proof  of  the  representa- 
tion.   If  such  proof  is  essential  to  the  action,  the  statute  applies."] 
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22.  For  inducing  the  Plaintiff  to  supply  a  Third  Person  with  Groods, 
by  a  Fraudulent  Misrepn^sentation  of  his  Circumstances. 

Corbett  V.  Brown,  8  Bing.  33;  Psisley  v.  Freeman,  3  T.  R.  51;  Eyre  v. 
Dunsford,  1  East,  318 ;  Haycraft  v.  Creasy,  2  East,  92. 

[22a.  For  falsely  representing  a  Third  Person  to  he  a  Man  of  Large 
Property,  and  able  to  pay  his  Debts. 

And  the  plaintiff  says  the  defendant,  to  induce  the  plaintiff  to  sell  property 
on  credit  to  one  S.  C,  falsely  represented  to  the  plaintiff  in  writing  that 
said  S.  C.  was  a  man  possessed  of  a  large  property,  and  able  to  pay  his  debts 
(a  copy  of  which  writing  is  hereto  annexed)  ;  and  thereupon  the  plaintiff, 
believing  said  representation  to  be  true,  was  induced  to  sell,  and  did  sell  to 
said  S.  C.  the  goods  mentioned  in  the  account  hereto  annexed,  and  gave  the 

said  S.  C.  credit  for  the  price  of  said  goods,  being dollars,  for  the  term 

of  six  months  from  the day  of ;  and  the  said  S.  C.  was  not  a  man 

of  property,  nor  ,able  to  pay  his  debts,  but  was  insolvent,  which  the  defendant 
then  knew ;  and  the  plaintiff  has  not  been  paid  for  said  goods,  and  is  unable 
to  obtain  payment  therefor  of  said  S.  C] 

23.  For  inducing  the  Plaintiff  to  employ  an  Agent  not  trustworthy. 
Forster  v.  Charles,  6  Bing.  396. 

24.  For  fraudulently  inducing  the  Plaintiff  to  pirate  another's  Trade- 
mark. 

Dixon  V.  Fawcus,  30  L.  J.  Q.  B.  137 ;  [3  El.  &  El.  537.] 


HEDGES.     See  "Fences." 


HIGHWAY. 

Obs.  —  See  post,  "Way,"  "  JJegligeuce."  A  surveyor  of  highways  appointed  un- 
der 5  &  6  W.  4,  c.  50,  is  not  liable  to  an  action  for  damages  resulting  from 
an  accident  caused  by  the  non-repair  of  the  highway.  Young  v.  Davis,  31 
L.  J.  Ex.  250;  Maekinnonu.  Penson,  9  Ex.  609;  23  L.  J.  M.  C.  97;  [Parson 
V.  The  Vestry  of  St.  Matthew,  L.  R.  3  C.  P.  56 ;]  see  Every  v.  Smith,  26  L. 
J.  Ex.  344;  Highway  Acts,  5  &  6  W.  4,  c.  50;  25  &  26  Vict.  c.  61 ;  27  &  28 
Vict.  c.  101 ;  [Hubbard  J.  in  White  v.  Phillipston,  10  Met.  108;  Elder  v. 
Bemis,  2  Met.  599;  Benjamin  v.  Wheeler,  8  Gray,  409.] 


HUNDRED. 

Obs.  —  By  7  &  8  G«o.  4,  c.  31,  s.  2,  the  hundred  are  liable  to  make  full  compensa- 
tion for  damaM  done  by  rioters  in  certain  cases,  by  action  if  the  damage  ex- 
ceeds £30.  See  s.  8.  But  every  such  action  must  be  brought  within  three 
calendar  months.  S.  1.  See  form,  &c.  2  Chit.  PI.  635,  7th  ed.;  Lowe  v.  Brox- 
towe,  3  B.  &  Ad.  550;  Newcastle  v.  Broxtowe,  4  B.  &  Ad.  273;  Tilladam, 
V.  Bristol,  2  Ad.  &  E.  389;  Rex  ■/.  Bateman,  1  N.  &  M.  718;  Birley  o.  Sal- 
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Obs. 

ford,  11  M.'&  W.  391;  13  L.  J.  Ex.  361. 
constable.     2  W.  4,  c.  39,  s.  13. 

.— •- 

INDEMNITY. 

The  writ  may  be  served  on  the 


HUNTING. 
Obs.  —  See^os(,  Pleas,  "  Trespass  to  Land;  "  Cona.  Dig.  Chase;  Geush  v.  Mynns, 
Cro.  Jac.  321;  see  a  form,  2  Chit.  PI.  665,  7th  ed.    see  post,  "  Shooting." 


HUSBAND   AND   WIFE. 

Obs.  —  A  husband  is  liable  for  the  torts  of  his  wife  during  marriage,  as  also  for  all 
causes  of  action  against  her  which  accrued  before  the  marriage.  And  this  is 
so,  even  though  the/  may  be  permanently  living  apart.  Head  v.  Briscoe,  6 
C.  &  P.  484.  On  the  other  hand,  lie  has  a  right  of  action  against  any  one 
committing  a  wrong  to  her,  or  to  her  personal  or  real  property  during  or 
before  coverture.  Milner  v.  MUnes,  3  T.  R.  627;  Ayling  v.  Whicher,  6  Ad. 
&  E.  259.  See  Carne  v.  Brice,  7  M.  &  W.  183;  Bird  v.  Peagrum,  13  C.  B. 
649  ;  Dengate  v.  Gardner,  4  M.  &  W.  6  ;  [1  jChitty  PI.  82-85.] 

The  action  should  be  brought  in  the  names  of  husband  and  wife;  but  if  the 
wife  sues  alone,  the  non-joinder  of  the  husband  must  be  pleaded  in  abatement, 
Milner  v.  Milnes,  supra:  Dalton  v.  The  Midland  Ry.  Co.  13  C.  B.  474.  And 
the  husband  suing  with  his  wife  in  tort  may  add  claims  in  his  own  right. 
Common  Law  Procedure  Act,  1852,  s.  40. 

A  husband  may  be  jointly  sued  in  trespass  for  the  joint  act  of  himself  and  wife. 
Vine  V.  Saunders,  4  Bing  N.  C.  96 ;  Keyworth  v.  Hill,  3  B.  &  Aid.  685. 

As  to  the  frauds  of  the  wife,  see  Adelphi  Loan  Association  v.  Fairhurst,  9  Ex. 
422,  23  L.  J.  Ex.  163;  Wrignt  v.  Leonard,  30  L.  J.  C.  P.  365;  [11  C.  B. 
258,  and  note  adjinem;  Keen  v.  Coleman,  39  Penn.  St.  299.] 

After  the  death  of  the  wife,  the  husband  is  discharged  from  all  liability  for  the 
tortious  acts  of  the  wife.     Vine  v.  Saunders,  4  Bing.  N.  C.  162. 

After  a  divorce  a  vinculo  matrimonii,  a,  man  is  not  liable  to  be  sued  jointly  with 
his  former  wife  for  a  tort  committed  by  her  during  the  coverture.  Capel  v. 
Powell,  34  L.  J.  C.  P.  168;  [17  C.  B.  N.  S.  743.] 

Where  the  husband  is  bankrupt  his  assignees  must  join  with  the  wife  in  suing 
in  respect  of  causes  of  action,  such  as  a  conversion  of  the  wife's  goods  before 
the  marriage,  and  the  husband  must  not  join.  Richbell  v.  Alexander,  10  C. 
B.  N.  S.  324;  30  L.  J.  C.  P.  268. 

By  20  &  21  Vict.  u.  85,  s.  59,  the  action  for  criminal  conversation  is  abolished. 

[By  statute  in  Massachusetts,  a  married  woman  may  sue  and  be  sued  in  ac- 
tions of  tort  in  the  same  manner  as  if  slie  were  sole,  and  her  husband  shall 
not  be  liable  to  pay  the  judgment  against  her  for  damages  or  costs  in  any 
such  suit,  but  the  same  may  be  collected  out  of  her  property,  real  or  per- 
sonal ;  and  all  sums  recovered  by  her  in  any  such  suit,  shall  be  her  sole  and 
separate  property.  St.  1871,  c.  312;  St.  1874,  c.  184,  §  3.  See  1  Chitty  PL 
82,  note  (g),  83-85,  and  notes ;  Michigan  Central  R.  R.  Co.  v.  Coleman,  28 
Mich.  440,  444,  and  cases  there  cited;  Berger  v.  Jacobs,  21  Mich.  215;  Em- 
erson V.  Clayton,  32  111.  493  ;  Berger  v.  Belsley,  45  111.  72.] 

See  post,  "  Trespass  to  the  Person  and  to  Property." 

For  enticing  away  Plaintiff^ s  Wife. 
Winsmore  v.  Greenbank,  Willes,  577. 


IMPRISONMENT.     See  ' '  Trespass  to  the  Person. ' ' 


INDEMNITY.     See  "  Landlord  and  Tenant,"  post,  537. 
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INFANT. 
Obs.  —  See  ante,  14,  406;  and  post,  Pleas,  "Infancy," 


INJUNCTION. 

Obs.  —  By  the  common  law  procedure  act,  1852  (15  &  16  Vict.  c.  76),  after  re- 
citing, that  it  is  expedient  that  injunctions  and  orders  to  stay  proceedings 
should  be  rendered  more  effectual,  it  is  enacted  as  follows: 
Section  226.  "  In  case  any  action,  suit,  or  proceeding  in  any  court  of  law  or 
equity  shall  be  commenced,  sued  or  prosecuted,  in  disobedience  of  and  con- 
trary to  any  writ  of  injunction,  rule,  or  order  of  either  of  the  superior  courts 
of  law  or  equity  at  Westminster,  or  of  any  judge  thereof,  in  any  other  court 
than  that  by  or  in  which  such  injunction  may  have  been  issued,  or  rule  or 
order  made,  upon  the  production  to  any  such  other  court  or  judge  thereof  of 
such  writ  of  injunction,  rule,  or  order,  the  said  other  court  (in  which  such 
action,  suit,  or  proceeding  may  be  commenced,  prosecuted,  or  taken),  or  any 
judge  thereof,  shall  stay  all  further  proceedings  contrary  to  any  such  injunc- 
tion, rule,  or  order;  and  Aenceforth  all  further  and  subsequent  proceedings 
shall  be  utterly  null  and  void  to  all  intents  and  purposes:  provided  always, 
that  nothing  herein  contained  shall  be  held  to  diminish,  alter,  abridge,  or 
vary  the  liability  of  any  person  or  persons  commencing,  suing,  or  prosecuting 
any  such  action,  suit,  or  proceeding  contrary  to  any  injunction,  rule,  or  order 
of  either  of  the  courts  aforesaid,  to  any  attachment,  punishment,  or  other 
proceeding  to  wliich  any  such  person  or  persons  are,  may,  or  shall  be  liable 
in  cases  of  contempt  of  either  of  the  courts  aforesaid,  in  regard  to  the  com- 
mencing, suing,  or  prosecuting  such  action,  suit,  or  proceeding." 

And  by  the  common  law  procedure  act,  1854  (17  &  18  Vict.  c.  125),  by  sec- 
tion 79,  "  In  all  cases  of  breach  of  contract  or  other  injury,  where  the  party 
injured  is  entitled  to  maintain  and  has  brought  an  action,  he  may,  in  like  case 
and  manner  as  hereinbefore  provided  with  respect  to  mandamus,  claim  a  writ 
of  injunction  against  the  repetition  or  continuance  of  such  breach  of  contract, 
or  olier  injury,  or  the  committal  of  any  breach  of  contract  or  injury  of  a  like 
kind,  arising  out  of  the  same  contract,  or  relating  to  the  same  property  or 
right;  and  he  may  also  in  the  same  action  include  a  claim  for  damages  or 
other  redress." 

Section  80.  "  The  writ  of  summons  in  such  action  shall  be  in  the  same  form 
as  the  writ  of  summons  in  any  personal  action,  but  on  every  such  writ  and 
copy  thereof  there  shall  be  indorsed  a  notice  that-  in  default  of  appearance 
the  plaintiff  may,  besides  proceeding  to  judgment  and  execution  for  damages 
and  costs,  apply  for  and  obtain  a  writ  of  injunction."  For  form  of  indorse- 
ment on  writ  under  this  section,  see  R.  M.  V.  1854,  Sch.  36. 

Section  81.  "The  proceedings  in  such  action  shall  be  the  same,  as  nearly  as 
may  be,  and  subject  to  the  like  control,  as  the  proceedings  in  an  action  to 
obtain  a  mandamus  under  the  provisions  hereinbefore  contained ;  and  in  such 
action  judgment  may  be  given  that  the  writ  of  injunction  do  or  do  not  issue, 
as  justice  may  require ;  and  in  case  of  disobedience  such  writ  of  injunction 
may  be  enforced  by  attachment  by  the  court,  or,  when  such  courts  shall  not 
be  sitting,  by  a  judje." 

Section  82.  "  It  shall  be  lawful  for  the  plaintiff  at  any  time  after  the  com- 
mencement of  the  action,  and  whether  before  or  after  judgment,  to  apply  ex 
parte  to  the  court  or  a  judge  for  a  writ  of  injunction  to  restrain  the  defendant 
in  such  action  from  the  repetition  or  continuance  of  the  wrongful  act  or 
breach  of  contract  complained  of,  or  the  committal  of  any  breach  of  contract 
or  injury  of  a  like  kind,  arising  out  of  the  same  contract,  or  relating  to  the 
same  property  or  right;  and  such  writ  may  be  granted  or  denied  by  the  court 
or  judge  upon  such  terms  as  to  the  duration  of  the  writ,  keeping  an  account, 
giving  security,  or  otherwise,  as  to  such  court  or  judge  shall  seem  reasonable 
and  just,  and  in  case  of  disobedience  such  writ  may  be  enforced  by  attach- 
ment by  the  court,  or,  when  such  courts  shall  not  be  sitting,  by  a  judge:  pro- 
vided always,  that  any  order  for  a  writ  of  injunction  made  by  a  judge,  or  any 
vol..  II.  34 
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Obs.  writ  issued  by  virtue  thereof,  may  be  discharged  or  varied  or  set  aside  by  the 
court,  on  application  made  thereto  by  any  party  dissatisfied  with  such  or- 
der." 

And  by  the  common  law  procedure  act,  1860  (23  &  24  Vict.  c.  126),  it  is 
enacted  by  s.  32  :  "  In  all  cases  in  which  a  writ  of  mandamus,  or  of  injun- 
tion,  is  issued  under  the  provisions  of  '  The  Common  Law  Procedure  Act, 
1854,'  such  writ  shall,  unless  otherwise  ordered  by  the  court  or  a  judge,  in  ad- 
dition to  the  matter  directed  to  be  inserted  therein,  command  the  defendant 
to  pay  to  the  plaintiff  the  costs  of  preparing,  issuing,  and  serving  such  writ; 
and  payment  of  such  costs  may  be  enforced  in  the  same  manner  as  costs  pay- 
able under  a  rule  of  court  are  now  by  law  enforceable. ' ' 

Section  33.  Writs  of  injunction  against  a  corporation  may  be  enforced  either 
by  attachment  against  the  directors  or  other  officers  thereof,  as  in  the  case  of 
a  mandamus,  or  by  writ  of  sequestration  against  their  property  and  effects, 
to  be  issued  in  such  form,  and  tested  and  returnable  in  like  manner  as  writs 
of  execution,  and  to  be  proceeded  upon  and  executed  in  like  manner  as  writs 
of  sequestration  issuing  out  of  the  court  of  chancery. 

By  15  &  16  Vict.  c.  83,  s.  42,  the  courts  of  common  law  may  grant  injunctions 
for  infringing  patents. 

It  appears  that  the  above  powers  will  only  be  put  in  force  to  enforce  legal  rights. 
And  under  s.  82  of  the  common  law  procedure  act,  1854,  the  court  will  grant 
only  a  rule  nisi,  in  the  first  instance,  for  an  injunction  against  a  defendant  in 
an  action  for  infringing  a  patent ;  and  on  cause  being  shown,  it  will  give  such 
directions  as  would  be  given  by  a  court  of  equity.  Gittens  v.  Symes,  15  C. 
B.  362  ;  24  L.  J.  C.  P.  48. 

When  a  declaration,  claiming  a  writ  of  injunction,  did  not  disclose  facts  show- 
ing clearly  that  there  could  not  bean  injunction,  the  court  refused  to  allow 
the  defendant  to  demur  to  so  much  of  the  declaration  as  claimed  the  writ. 
•  Bilke  V.  London,  Chatham  &  Dover  Ry.  Co.  33  L.  J.  Ex.  206.  So  a  defend- 
ant cannot  plead  to  so  much  of  a  declaration  as  claims  a  writ  of  injunction, 
the  claim  being  in  the  nature  of  a  notice  only  that  the  plaintiff  intends  sub- 
sequently to  ask  for  the  writ.  Booth  v.  Taylor,  35  L.  J.  Ex.  56  ;  [Booth  o. 
Taylor,  L.  K.  1  Ex.  51.] 

When  a  writ  of  injunction  has  been  granted  by  a  court  of  common  law  to  re- 
strain the  defendant  from  committing  nuisances  for  which  the  action  has  been 
brought,  such  injunction  continues  until  it  has  been  got  rid  of  by  the  defend- 
ant. De  la  Rue  «.  Eortescue,  2  H.  &  N.  324  ;  26  L.  J.  Ex.  339.  And  where 
a  court  of  equity  has  issued  an  order  for  an  injunction  to  restrain  an  action, 
a  court  of  common  law  will  enforce  such  order  by  staying  proceedings  under 
the  common  law  procedure  act,  1852,  s.  226,  although  no  writ  of  injunction 
has  actually  been  issued.  Cobbett  v.  Ludlam,  11  Ex.  446  ;  25  L.  J.  Ex.  25. 
In  Mayall  v.  Higbey,  31  L.  J.  Ex.  329,  the  court  granted  an  injunction  to  re- 
strain the  making  and  selling  of  photographic  copies. 

Under  what  circumstances  an  injunction  will  be  granted  for  obstruction  to  light, 
see  Clarke  v.  Clark,  35  L.  J.  Ch.  151;  [L.  R.  1  Ch.  Ap.  16;]  Yates  v.  Jack, 
35  L.  J.  Ch.  539  ;  [L.  R.  1  Ch.  Ap.  295  ;]  Dent  v.  Auction  Mart  Company, 
35  L.  J.  Ch.  555  ;  [L.  R.  2  Eq.  245;]  R.  c.  Darlington,  35  L.  J.  Q.  B.  45; 
[2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1638,  and  cases  cited  in  note  (2);  Jackson  v. 
I)uke  of  Newcastle,  3  De  G.,  J.  &  S.  275,  and  cases  in  note  (1).] 

A  court  of  common  law  cannot  grant  an  injunction  in  an  action  of  ejectment. 
Baylis  v.  Legros,  2  C.  B.  N.  S.  316;  26  L.  J.  C.  P.  176.  When,  by  the 
terms  of  a  contract,  a  sum  by  way  of  liquidated  damages  is  made  payable  in 
case  of  breach,  no  injunction  will  be  granted.  Carnes  v.  Nisbett,  30  L.  J. 
Ex.  348;  31  L.  J.  Ex.  273. 

Where  a  plaintiff  in  an  action  for  a  nuisance  obtained  an  order  for  an  injunction 
ex  parte  under  s.  82  of  common  law  procedure  act,  1854,  which  was  silent 
as  to  costs  ;  and  a  writ  was  also  issued  under  s.  32  of  common  law  procedure 
act,  1860,  for  payment  of  the  costs,  the  plaintiff  was  not  allowed  to  proceed 
to  recover  the  costs  of  the  injunction  before  the  trial.  Grindley  «.  Booth,  34 
L.  J.  Ex.  135. 
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Claim  of  Writ  of  Injunction. 

At  the  end  of  the  declaration,  after  the  claim  of  damages  add  the  claim  of  the 
writ  of  injunction,  according  to  the  facts  of  the  case.'\  And  the-  plaintiff  also 
claims  a  writ  of  injunction  to  restrain  the  defendant  from  practising  as  a  sur- 
geon within miles  of without  the  consent  in  writing  of  the  plaintiff, 

contrary  to  the  above  mentioned  agreement,  (o) 


INNKEEPER. 

Obs.  —  An  inn  is  a  house  where  the  traveller  is  furnished  with  everything  he  has 
occasion  for  while  on  his  way.  Thompson  v.  Lacy,  3  B.  &  Aid.  283.  Thus, 
a  coffee-house,  where  beds  and  provisions  are  furnished  (lb. ;  Jones  v.  Os- 
born,  2  Chit.  R.  484),  is  held  to  be  an  inn.  "  A  person  who  makes  it  his  busi- 
ness to  entertain  travellers  and  passengers,  and  provide  lodging  and  neces- 
saries for  them  and  theu*  horses  and  attendants,  is  a  common  innkeeper  ;  and 
it  is  no  way  material  whether  he  have  any  sign  before  his  door  or  not. "  Bae. 
Abr.  Inns  and  Innkeepers,  B.  But  if  the  landlord  only  professes  to  supply 
refreshment,  and  not  beds,  his  house  is  not  a  common  inn.  Doe  v.  Laming, 
/  4  Cam.  77.  See  Calye's  case,  8  Coke,  32  :  1  Smith's  L.  C.  [One  who  en- 
tertains strangers  only  occasionally  is  not  thereby  shown  to  be  an  innkeeper, 
although  he  receives  a  compensation.  Lyon  v.  Smith,  1  Morris  (Iowa),  184  ; 
State  I'.  Matthews,  2  Dev.  &  Bat.  424.  And  where  a  person  becomes  a  mere 
boarder  at  an  inn,  the  innkeeper's  peculiar  liability  either  does  not  attach  or 
ceases.  Manning  v.  Wells,  9  Humph.  746.] 
An  innkeeper  is  bound  by  the  custom  of  the  realm  to  receive  travellers  and 
guests  at  all  hours  and  times  if  they  tender  and  are  ready  to  pay  the  custom- 
ary charge,  are  in  a  fit  and  proper  condition  as  to  conduct  and  health,  and  if 
there  is  accommodation  for  them.  And  if  he  refuse  to  admit  them,  he  is 
liable  to  an  action.  Fell  v.  Knight,  8  M.  &  W.  269  ;  10  L.  J.  Ex.  277  ;  Haw- 
thorn V.  Hammond,  1  C.  &  K.  404  ;  or  to  an  indictment.  R.  v.  Ivens,  7  C.  & 
P.  219  ;  per  Holroyd  J.  Ansell  v.  Waterhouse,  6  M.  &  S.  285.  But  a  guest 
has  no  right  to  select  a  particular  room,  or  to  occupy  a  bedchamber  as  a  sit- 
ting room,  so  long  as  the  innkeeper  provides  him  with  a  proper  room  for  that 
purpose.  Fell  n.^Knight  8  M.  &  W.  269  ;  10  L.  J.  Ex.  277.  [An  innkeeper 
would  not  be  bound  to  entertain  an  agent  of  a  rival  inn,  who  sought  to  decoy 
away  his  customers.  Story  J.  in  Jencks  v.  Coleman,  2  Sumner,  221.  And  u 
it  appear  to  be  necessary  for  the  protection  of  himself  or  his  guests,  the  inn- 
keeper may  prohibit  a  person  from  entering  his  inn,  until  the  ground  of  ap- 
prehension be  removed  ;  and  may  even  treat  such  a  person  as  a  trespasser  if 
he  enter  after  such  prohibition.  Markham  v.  Brown,  8  N.  H.  523.] 
The  liability  of  innkeepers  has  been  greatly  modified  by  26  &  27  Vict.  c.  41. 
Section  1  enacts,  that  "  No  innkeeper  shall  be  liable  to  make  good  to  any  guest 
of  such  innkeeper  any  loss  of  or  injury  to  goods  or  property  brought  to  his 
inn,  not  being  a  horse  or  other  live  animal,  or  any  gear  appertaining  thereto, 
or  any  carriage,  to  a  greater  amount  than  the  sum  of  £30,  except  in  the  fol- 
lowing cases  (that  is  to  say) : 

1.  "  Wliere  such  goods  or  property  shall  have  been  stolen,  lost,  or  injured 
through  the  wilful  act,  default,  or  neglect  of  such  innkeeper,  or  any  servant 
in  his  employ  : 

2.  "  Where  such  goods  or  property  shall  have  been  deposited  expressly  for  safe 
custody  with  such  innkeeper  : 

"  Provided  always,  that,  in  the  case  of  such  deposit,  it  shall  be  lawful  for  such 
innkeeper,  if  he  think  fit,  to  require,  as  a  condition  of  his  liability,  that  such 
goods  or  property  shall  be  deposited  in  a  box  or  other  receptacle  fastened  and 
sealed  by  the  person  depositing  the  same." 
1 
(o)  Carnes  w.  Nisbett,  31  L.  J.  Ex.  273;    injunction  in  an  action  for  infringement  of 
17  H.  &  N.  158,  778.]     For  form  of  writ  of    a  patent  or  copyright,  see  post,  "  Patents." 
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Obs.  By  s.  2,  the  innkeeper  is  obliged  to  receive  the  property  of  guests  for  safe  cus- 
tody, or  shall  not  be  entitled  to  the  benefits  of  the  act  in  respect  of  such 
goods  or  property. 

By  s.  3,  "  Every  innkeeper  shall  cause  at  least  one  copy  of  the  first  section  of 
this  act,  printed  in  plain  type,  to  be  exhibited  in  a  conspicuous  part  of  the 
hall  or  entrance  to  his  inn,  and  he  shall  be  entitled  to  the  benefit  of  this  act 
in  respect  of  such  goods  or  property  only  as  shall  be  brought  to  his  inn  while 
such  copy  shall  be  so  exhibited." 

By  s.  4,  "  '  Inn  '  shall  mean  any  hotel,  inn,  tavern,  public-house,  or  other  place 
of  refreshment,  the  keeper  of  which  is  now  by  law  responsible  for  the  goods 
and  property  of  his  guests  ;  and  the  word  '  innkeeper  '  shall  mean  the  keeper 
of  any  such  place." 

Subject  to  the  provisions  of  this  act,  an  innkeeper  is  bound  to  use  the  greatest 
diligence  in  regard  to  the  goods  and  chattels  of  his  guest;  Calye's  case,  8  Co. 
R.  32;  1  Smith's  L.  C;  and  he  is  liable  for  the  frauds  and  defaults  of  his  ser- 
vants and  his  guests.  lb.;  Kent  v.  Shuckard,  2  B.  &  Ad.  803.  In  short,  he 
appears  to  be  prima,  facie  liable  for  any  loss  not  occasioned  by  the  act  of  God 
or  the  queen's  enemies.  Richmond  v.  Smith,  8  B.  &  C.  11;  [Sibley  v.  Aid- 
rich,  33  N.  H.  553.]  But  the  innholder  shall  not  be  charged  unless  there 
be  a  default  in  him  or  his  servants  in  the  well  and  safe  keeping  or  custody  of 
his  guest's  goods  and  chattels  within  his  common  inn.  Calye's  case,  8  Co. 
R.  32.  [And  so  it  was  held  in  Cutter  v.  Bonney,  Michigan,  14  Am.  Law  Reg. 
ST.  S.  445;  and  in  Merritt  v.  Claghorn,  23  Vt.  177  ;  Metcalf  v.  Hess.  14  111. 
129.  But  in  Sibley  v.  Aldrich,  33  N.  H.  553,  it  was  maintained  by  Perley 
C.  J.  who  gave  the  opinion,  that  the  innkeeper  cannot  discharge  himself 
from  liability  by  showing  that  the  damage  did  not  happen  through  his  actual 
negligence  or  that  of  his  servants.  And  there  are  many  other  cases  which 
bear  in  the  same  direction,  some  of  which  are  cited  in  Sibley  v.  Aldrich,  supra, 
and  see,  also,  Pinkerton  v.  Woodward,  33  Cal.  557;  Huletl  «.  Swift,  33  N.  Y. 
571;  Wilkins  u.  Earle,  44  N.  Y.  172;  Noroross  v.  Norcross,  53  Maine,  163; 
Shaw  V.  Berry,  31  Maine,  478;  Fuller  v.  Coats,  18  Ohio  St.  343;  Mason  v. 
Thompson,  9  Pick.  280;  Piper  v.  Manny,  21  Wend.  282;  Grinnell  v.  Cook, 
3  Hill  (N.  Y.),  485;  Manning  v.  Wells,  9  Humph.  746;  Fowler  v.  Dorlon,  24 
Barb.  384;  Thickstun  v.  Howard,  8  Blackf.  535  ;  Chamberlain  v.  Masterton, 
26  Ala.  371;  2  Kent.  592;  Day  v.  Bather,  2  H.  &  C.  14;  Oppenheim  v.  White 
Line  Hotel  Co.  L.  R.  6  C.  P.  515.]  "  The  loss  of  the  goods  while  at  an  inn  will 
be  presumptive  evidence  of  negligence  on  the  part  of  the  innkeeper  or  of  his 
domestics  ;  [Cutter  v.  Bonney,  Michigan,  14  Am.  Law  Reg.  N.  S.  445;  Mer- 
ritt V.  Claghorn,  23  Vt.  177;  Shaw  v.  Berry,  31  Maine,  478;  Johnson  v.  Rich- 
ardson, 17  111.  302  ;  McDaniels  v.  Robinson,  26  Vt.  316;  Read  v.  Amidon, 
41  Vt.  15,  18 ;  Kelsey  v.  Berry,  42  111.  469  ;  Laird  v.  Eichold,  10  Ind.  212;] 
but  he  may,  if  he  can,  repel  the  presumption  and  show  that  there  has  been 
no  negligence  whatever,  or  that  the  loss  is  attributable  to  the  pr<iper  negli- 
gence of  his  guest,  or  that  it  has  been  occasioned  by  inevitable  casualty  or 
superior  force."  Story  on  Bailments,  c.  6,  s.  470;  Dawson  «.  Chamney,  5 
Q.  B.  164  ;  13  L.  J.  Q.  B.  33;  [but  see  Sibley  «.  Aldrich,  33  N.  H.  553.] 
And  he  is  liable  even  for  the  money  of  his  guest.  Kent  v.  Shuckard,  2  B. 
&  Ad.  803;  Doorman  v.  Jenkins,  2  Ad.  &  E.  256.  [There  is  no  distinction 
in  this  respect  between  goods  and  money.  Fletcher  J.  in  Berkshire  Woollen 
Co.  V.  Proctor,  7  Cush.  417,  427;  Eppes  v.  Hinds,  27  Miss.  657;  Quinton  v. 
Courtney,  1  Hay.  40;  Sneider  v.  Geiss,  1  Yates,  35.  The  innkeeper  is  liable 
for  the  horse,  carriage,  and  harness  of  his  guest.  Mason  v.  Thompson,  9 
Pick.  280;  Piper  u.  Manny,  21  Wend.  282;  Clute  v.  Wiggins,  14  John.  175. 
His  liability  extends  to  all  the  money  and  goods  of  the  guest  that  are  placed 
within  his  control.  Berkshire  Woollen  Co.  v.  Proctor,  7  Cush.  417;  2  Kent, 
593;  McDonald  v.  Edgerton,  5  Barb.  560;  Taylor  v.  Monnot,  4  Duer  (N.  Y.), 
116;  Weisenger  v.  Taylor,  1  Bush  (Ky.),  275;  Pinkerton  v.  Woodward,  33 
Cal.  557:  Sasseen  v.  Clark,  37  Geo.  342;  Treiber  v.  Burrows,  27  Md.  130; 
Dickinson  v.  Winchester,  4  Cush.  114.]  The  innkeeper  is  not  liable  if  the 
goods  be  stolen  by  the  guest's  own  servant  or  companion.  Calye's  case, 
supra;  Burgess  o.  Clements,  4  M.  &  S.  306,  310;  or  if  the  guest  himself  is 
guilty  of  negligence  which  conduces  to  the  loss.  Morgan  v.  Ravey,  [6  H. 
&  N.  265;]  30  L.  J.  Ex.  131;  Cashill  v.  Wright,  6  El.  &  Bl.  891;  Armistead 
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Obs.    v.  Wilde,  17  Q.  B.  261.     [And  so  it  was  held  in  Cutter  o.  Bonney,  Michi- 
gan, 14  Am.  Law  Reg.  N.  S.  445,  that  the  innkeeper  is  not. liable  where  the 
loss  happens  by  an  accidental  fire  or  other  casualty  coming  from  without,  or 
of  such  a  nature  as  to  negative  his  negligence.     The  law  casts  no  duty  on 
a  lodging-house  keeper  to  take  care  of  the  goods  of  his  lodgers.     Holder 
V.  Soulby,  8  C.  B.  N.  S.  254.] 
An  innkeeper  has  the  right  of  lien  on  the  luggage,  horses,  or  carriages  of  his 
guest  for  a  debt  incurred  while  they  are  in  his  custody,  but  not  for  a  debt  ac- 
crued prior  to  that  time.     Jones  v.  Thurloe,  8  Mod.  173.     And  his  lien  ex- 
tends to  goods  brought  to  his  inn  by  a  guest,  though  they  belong  to  a  third 
party,  provided  they  are  such  as  a  person  might  ordinarily  travel  with.    Snead 
V.  Watkins,  1   C.  B.  N.  S.  267;  Turrill  u.  Crawley,  13  Q.  B.  197;  and  see 
Broadwood  v.  Granara,  10  Ex.  417.     This  right  of  lien  depends  upon  the  fact 
that  the  articles  detained  came  into  the  defendant's  possession  in  the  charac- 
ter of  innkeeper,  as  belonging  to  a  guest  at  his  inn ;  so  that  it  is  always  im- 
portant to  ascertain  whether  the  owner  of  the  goods  occupies  the  position  of 
a  guest.     Smith  v.  Dearlove,  6  C.  B.  132;  17  L.  J.  C.  P.  219;  Binns  v.  Pig- 
gott,  9  C.  &  P.  208.     The  innkeeper  has  no  right  to  detain  the  person  of  his 
guest.     Sunbolf  v.  Alford,  3  M.  &  W.  248;  Wolf  v.  Summers,  4  Camp.  631. 
If  the  lien  is  once  parted  with,  it  is  gone  forever.     Jones  v.  Peale,  1  Str.  557; 
Jones  V.  Thurloe,  8  Mod.  173.     He  cannot  sell  for  the  amount  due  except  by 
the  custom  of  London  and  Exeter.    lb.;  Moss  v.  Townsend,  3  Bulst.  271; 
Robinson  v.  Walter,  lb.  269.     See  per  Lord  EUenborough,  Chase  v.  West- 
more,  5  M.  &  W.  185. 
To  render  the  innkeeper  liable  the  goods  must  be  those  of  a  guest.     Bac.  Abr. 
Inns  and  Innkeepers,  C;  York  v.  Grindstone,  1    Salk.  388;  Jelly  v.  Clarke, 
Cro.  Jac.  188;  Bennett  v.  Mellor,  5  T.  R.  273;  [Towson  v.  Havre  de  Grace 
Bank,  6  Harr.  &  J.  47.     The  goods,  however,  are  for  this  purpose  sufficiently 
those  of  a  guest,  and  will  be  protected  and  the  innkeeper  liable,  if  they  are 
at  the  inn  in  possession  of  a  guest,  who  is  a  servant  or  friend  of  the  owner; 
and  one  who  has  hired  the  goods  is  a  servant  within  this  rule.     Mason  v. 
Thompson,  9  Pick.  280;  Berkshire  Woollen  Co.  v.  Proptor,  7  Cush.  417;  Tow- 
son  V.  Havre  de  Grace  Bank,  6  Harr.  &  J.  47,  83;  Dickinson  v.  Winchester, 
4  Cush.  114,  121.]     But  an  innkeeper  is  not  liable  for  goods  lost  out  of  a 
private  room  in  the  inn  chosen  by  the  guest  for  the  purpose  of  exhibiting  them 
to  his  customers,  the  use  of  which  was  granted  by  the  innkeeper,  who  at  the 
same  time  gave  him  a  key  of  the  room  to  lock  the  dooi',  which  the  guest  neg- 
lected to  do.     Burgess  v.  Clements,  4  M.  &  S.  306  ;  Farnwork  v.  Packwood, 
1  Stark.  249,  251,  note.    See  Richmond  i>.  Smith,  8  B.  &  C.  9;  Armistead  v. 
Wilde,  17  Q.  B.  261.     It  is  said  that  if  a.  person  hire  a  room  in  an  inn  for  a 
term,  he  is  no  guest,  but  a  lodger,  and  therefore  the  innkeeper  is  not  liable  as 
such.     Walbroke  v.  Griffith,  Moore,  877;  Holder  v.  Soulby,  29  L.  J.  C.  P. 
246;  [8  C.  B.  N.  S.  254.    See  per  Lord  Campbell  C.  J.  and  Coleridge  J.  in 
Dansey  v.  Richardson,  3  El.  &  Bl.  144.     As  to  who  are  to  be  considered 
guests,  see  Chamberlain  v.  Masterton,  26  Ala.  371;  McDaniels  v.  Robinson, 
26  Vt.  316;  Peet  v.  McGraw,  25  Wend.  653;  Grinnell  v.  Cook,  3  Hill  (N.  Y.), 
485;  Thickstun  v.  Howard,  8  Blackf.  535;  McDonald  v.  Edgerton,  5  Barb. 
560.     A  person  is  none  the  less  a  guest,  because  he  makes  a  particular  con- 
tract respecting  the  price  of  his  board  and  lodging.  '  Berkshire  Woollen  Co. 
V.  Proctor,  7  Cush.  417  ;  Pinkerton  v.  Woodward,  33  Cal.  557.]     See  "  Lodg- 
ing-house Keeper,"  post. 
An  action  will  lie  against  the  executors  of  an  innkeeper  for  loss  of  the  goods 
of  the  guest,  if  brought  within  the  time  limited  by  3  &  4  W.  4,  c.  42,  s.  2. 
Morgan  v.  Ravey,  supra. 

1.  Against  Defendant  as  an  Innkeeper  for  not  receiving  the  Plaintiff 

as  a  Gruest.  (p) 

Hawthorne  v.  Hammond,  I  C.  &  K.  404 

(p)  See  form  for  turning  a  guest  out  of  an  inn,  and  pleas  justifying,  Fell  v.  Knight,  8 
M.^  W.  269  ;  L.  J.  Ex.  277. 
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2.  By  a  Guest  against  an  Innheeper  for  the  Loss  of  his  Goods.  (c[) 

That  the  defendant  was  an  innkeeper  and  kept  a  common  inn  for  the  accom- 
modation and  reception  of  travellers,  and  received  the  plaintiiF,  being  a  trav- 
eller, into  the  said  inn  as  a  guest  therein,  together  with  a  trunk  of  the  plain- 
tiff's containing  his  goods  ;  yet  the  defendant,  while  the  plaintiff  was  a  guest 
therein,  with  his  said  trunk  and  goods,  did  not  keep  the'  said  trunk  and  goods 
safely  and  securely,  but  he  and  his  servants  so  negligently  conducted  them- 
selves in  that  behalf,  that  by  reason  thereof  the  said  trunk  and  goods  were  ' 
wrongfully  taken  and  carried  away  by  some  person  to  the  plaintiff  unknown, 
and  are  wholly  lost  to  the  plaintiff. 


JUDGE  AND  JUSTICES   OP  THE  PEACE. 

Obs.  —  "  By  the  law  of  England,  if  an  action  be  brought  against  a  judge  of  record 
for  an  act  done  by  him  in  his  judicial  capacity,  lie  may  plead  that  he  did  it 
as  judge  of  record,  and  that  will  be  a  complete  justification.  So,  if  the  in- 
jury complained  of  had  been  done  by  the  defendant  as  a  judge,  though  it  arose 
in  a  foreign  country,  where  the  technical  distinction  of  a  court  of  record  does 
not  exist,  yet,  sitting  as  a  judge  in  a  court  of  justice  subject  to  a  superior  re- 
view, he  would  be  within  the  reason  of  the  rule  which  the  law  of  England 
says  shall  be  a  justification  ;  but  then  it  must  be  pleaded."  Per  cur.  Mostyn 
V.  Pabrigas,  Cowp.  172;  1  Smith's  L.  Cas.  See  Milward  v.  Thatcher,  2  T. 
K.  87.  Thus  an  action  will  not  lie  against  a  judge  for  what  he  dio&s  judicially-, 
though  erroneously.  Hammond  v.  Howell,  1  Mod.  184,  2d  vol.  219;  Dioas 
v.  Lord  Brougham,  6  C.  &  P.  249;  [1  Chitty  PI.  203.  An  action  does  not  he 
against  a  judge  oi  one  of  the  superior  courts  of  England  for  a  judicial  act, 
though  it  be  alleged  to  have  been  done  maliciously  and  corruptly.  Fray  v. 
Blackburn,  3  B.  &  S.  576  ;  Kemp  i>.  Neville,  10  C.  B.  N.  S.  523;  Pratt  u. 
Gardner,  2  Cush.  63,  69,  70;  Yates  v.  Lansing,  5  John.  282;  S.  C.  9  John. 
395.]  So  no  action  will  lie  against  a  coroner  for  turning  a  person  out  of  a 
room  where  he  is  about  to  hold  an  inquisition.  Garnett  v.  Perrand,  6  B.  &  C. 
611.  "  The  general  rule  of  law  as  to  actions  against  persons  havin"  a  limited 
authority  (as  commissioners  in  bankruptcy)  is  plain  and  clear.  If  they  do 
any  act  beyond  the  limit  of  their  authority,  they  thereby  subject  themselves 
to  an  action  of  trespass;  but  if  the  act  done  be  within  the  limit  of  their  au- 
thority, although  it  may  be  done  through  an  erroneous  or  mistakenigudgment, 
they  are  not  thereby  liable  to  such  action."  Per  cur.  Doswell  v.  Impey,  1 
B.  &  C.  169.  See  Kemp  v.  Neville,  10  C.  B.  N.  S.  532;  31  L.  J.  C.  P.  158. 
[1  Chitty  PI.  203.] 

But  a  justice  is  answerable  for  an  act  done  by  his  command  where  he  has  no 
jurisdiction,  and  is  not  misinformed  as  to  the  facts  on  which  jurisdiction  de- 
pends; Houlden  v.  Smith,  14  Q.  B.  841;  or  if  he  knows  or  has  the  means  of 
knowing  he  was  exceeding  his  jurisdiction.  Calder  v.  Halket,  3  M.  P.  C.  C. 
28;  [1  Chitty  PI.  203,  206,  and  note  (J).] 

As  to  who  are  judicial  officers,  see  Holroyd  v.  Breare,  2  B.  &  Aid.  472;  Tanno 
V.  Morris,  2  Cr.,  M.  &  R.  298;  Kemp  v.  Neville,  ubi  supra. 

Justice  of  the  Peace.  —  By  11  &  12  Vict.  c.  44,  s.  1,  "  Every  action  hereafter  to 
be  brought  against  any  justice  of  the  peace  for  any  act  done  by  him  in  the 
execution  of  his  duty  as  such  justice,  with  respect  to  any  matter  within  his 
jurisdiction  as  such  justice,  shall  be  an  action  on  the  case  as  for  a  tort;  and 
in  the  declaration  it  shall  be  expressly  alleged  that  such  act  was  done  mah- 
ciously,  and  without  reasonable  and  probable  cause;  and  if  at  the  trial  of  any 
such  action  upon  the  general  issue  being  pleaded,  the  plaintiff  shall  fail  to 

(q)  See  a  form  against  the  executor  of  an  guest's  horse,  Dawson  u.  Chamney,  5  Q.  B. 
innkeeper,  Movgan  v.  Ravey,  6  H.  &  N.  164;  13  L.  J.  Q.  B.  33.  See  Day  j;.  Bather, 
865;  30  L.  J.  Ex.  131 ;  and  for  injuring  a     [2  H.  &  C.  14;]  32  L.  J.  Ex.  171. 
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Obs.  prove  such  allegation,  he  shall  be  nonsuit,  or  a  verdict  shall  be  given  for  the 
defendant." 
S.  2.  "  That  for  any  act  done  by  a  justice  of  the  peace  in  a  matter  of  which 
by  law  he  has  not  jurisdiction,  or  in  which  he  shall  have  exceeded  his  juris- 
diction, any  person  injured  thereby,  or  by  any  act  done  under  any  conviction 
or  order  made  or  warrant  issued  by  such  justice  in  any  such  matter,  may 
maintain  an  action  against  such  justice  in  the  same  form  and  in  the  same 
case  as  he  might  have  done  before  the  passing  of  this  act,  without  making 
any  allegation  in  his  declaration  that  the  act  complained  of  was  done  mali- 
ciously, and  without  reasonable  and  probable  cause;  provided  nevertheless 
that  no  such  action  shall  be  brought  for  anything  done  under  such  conviction 
or  order,  until  after  such  conviction  shall  have  been  quashed,  either  upon 
appeal  or  upon  application  to  her  majesty's  court  of  queen's  bench,  nor  shall 
any  such  action  be  brought  for  anything  done  under  any  such  warrant  which 
shall  have  been  issued  by  such  justice  to  procure  the  appearance  of  such 
party,  and  which  shall  have  been  followed  by  a  conviction  or  order  in  the 
same  matter,  until  after  such  conviction  or  order  shall  have  been  so  quashed 
as  aforesaid,  or  if  such  last  mentioned  warrant  shall  not  have  been  followed 
by  any  such  conviction  or  order,  or  if  it  be  a  warrant  upon  an  information  for 
an  alleged  indictable  offence,  nevertheless,  if  a  summons  were  issued  pre- 
viously to  such  warrant,  and  such  summons  were  served  upon  such  person, 
either  personally  or  by  leaving  the  same  for  him  with  some  person  at  his  last 
or  most  usual  place  of  abode,  and  he  did  not  appear  according  to  the  exi- 
gency of  such  summons,  in  such  case  no  such  action  shall  be  maintained 
against  such  justice  for  anything  done  under  such  warrant." 

By  s.  6,  after  a  conviction  or  order  has  been  confirmed  on  appeal,  no  action  can 
be  brought  for  anything  done  under  a  warrant  upon  it. 

By  s.  8,  the  action  must  be  brought  within  six  months  next  after  the  thing  com- 
plained of  shall  have  been  committed,  and  by  s.  9,  not  until  after  a  month's 
notice  of  intention  to  bring  such  action.     See  post,  "  Notice  of  Action." 

Ss.  1  &  2  are  to  be  read  together,  and  the  latter  only  applies  to  a  case  where 
the  act  for  which  the  action  is  brought  is  of  itself  an  excess  of  jurisdiction. 
Barton  v.  Buoknell,  13  Q.  B.  393;  20  L.  J.  M.  C.  1.  And  it  would  appear 
that  the  words  "  exceeding  his  jurisdiction,"  in  s.  2,  means  assuming  to  do 
something  which  the  act  under  which  he  is  proceeding  could  by  uo  possibility 
justify.  Per  Jervis  C.  J.  Ratt  v.  Parkinson,  20  L.  J.  M.  C.  208-212.  See 
Kendal  r.  Wilkinson,  24  L.  J.  M.  C.  89;  Pedley  i'.  Davis,  10  C.  B.  N.  S. 
492;  30  L.  J.  C.  P.  374;  Pease  v.  Chaytor,  1  B.  &  S.  658;  31  L.  J.  M.  C.  1;  33 
L.  J.  M.  C.  121.  And  where  the  justice  has  committed  a  mere  irregularity, 
and  not  an  excess  of  jurisdiction,  an  action  will  not  lie  against  him.  Bote  v. 
Ackroyd,  28  L.  J.  M.  C.  207;  [1  Chitty  PI.  206.]  See  form  tor  a  malicious 
conviction,  Gelan  v.  Hall,  27  L.  J.  M.  C.  78;  2  H.  &  N.  379.  Forms, 
Taylor  v.  Nesfield,  23  L.  J.  M.  C.  169;  3  El.  &  Bl.  72;  Pease  v.  Chaytor,  [1 
B.  &  S.  668;]  31  L.  J.  M.  C.  1;  32  L.  J.  M.  C.  121. 


LANDLORD  AND  TENANT. 

See  "Distresses,"  "Reversion." 

Obs.  —  An  action  lies  by  a  landlord  against  his  tenant,  or  a  stranger,  for  voluntary 
waste  committed  during  his  tenancy,  or  by  a  party  entitled  to  the  immediate 
reversion  against  the  tenant  for  life,  &c. ;  see  1  Saund.  323  J ;  2  Saund.  255  b  ; 
provided  the  plaintiff  have  a  vested  interest  at  the  time  of  the  commit- 
ting of  the  waste.  Bacon  «.  Smith,  1  Q.  B.  346;  [1  Chitty  PI.  157  et  seq.} 
"  Waste  is  a  spoil  or  destruction  of  houses,  gardens,  trees,  or  other  corporeal 
hereditaments,  to  the  dishonor  of  him  who  hath  the  remainder  or  reversion. 
It  is  either  voluntary,  which  is  a  crime  of  commission,  as  by  pulling  down  a 
house,  or  it  is  permissive,  which  is  a  matter  of  omission  only,  as  by  suffering 
it  to  fall  for  want  of  necessary  reparations.  Whatever  does  a  lasting  damage 
to  the  freehold  or  inheritance  is  waste."  2  Bl.  Ch.  18,  s.  6. 
Tenants  for  life  or  for  years  are  liable  for  waste;  52  H.  3,  c.  23,  and  6  Ed.  1,  c. 
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Obs.  5;  Yellowbyu.  Gower,  11  Ex.  294;  24  L.  J.  Ex.  299;  but  a  tenant  at  will 
or  from  year  to  year  is  not  liable  for  permissive  waste;  Harnett  v.  Maitland, 
16  M.  &  W.  257;  16  L.  J.  Ey.  134;  Gibson  v.  Wells,  1  Nev.  R.  290;  Tori- 
ano  V.  Young,  6  C.  &  P.  8;  Martin  v.  Gillham,  7  Ad.  &  E.  542;  nor  a  tenant 
for  a  term  not  under  a  covenant  to  repair.  Heme  v.  Benbow,  4  Taunt.  764. 
An  action  for  commissive  or  voluntary  waste  lies  against  a  tenant,  although  he 
hold  under  a  lease  with  a  covenant  to  repair;  Kenlyside  o.  Thornton,  2  W. 
BI.  1111;  2  Saund.  252  a,  note  ,(i);  see  Jones  v.  Hill,  7  Taunt.  392;  Bur- 
nett V.  Lynch,  5  B.  &  C.  603;  or  commit  waste  while  holding  over  after 
notice  to  quit.  Burchell  v.  Hornsby,  1  Camp.  360.  One  tenant  in  common 
cannot  maintain  this"  action  against  another  tenant  in  common  who  is  not  in 
possession.  Martyn  v.  Knowllys,  8  T.  R.  45.  See  Fennings  v.  Lord  Gren- 
ville,  1  Taunt.  241.  In  the  instance  of  a  tenant  neglecting  to  keep  the  prem- 
ises in  repair,  or  to  cultivate  according  to  good  husbandry,  an  action  on 
contract  would  appear  to  be  the  proper  remedy,  see  forms  ante,  187-190;  but 
the  mortgagee  of  a  lessee  for  years  may  maintain  a  count  in  tort  against  the 
assignee  of  the  tenant.  Hitchman  v.  Walton,  4  M.  &  W.  409.  As  to  what 
is  waste,  see  Phillips  v.  Smith,  14  M.  &  W.  589.  A  tenant  who  plants  fruit- 
trees  for  sale,  may  remove  them  if  not  too  aged  to  be  transplanted.  Wardell 
V.  Usher,  3  Scott  N.  R.  508. 
The  venue  is  local. 

1.  Bi/  a  Landlord  for  Voluntary/  Waste,  hy  injuring  the  Premises,  and 
taking  down  and  removing  the  Plaintiff 's  Fixtures,  (r) 
For  that  the  defendant  was  tenant  to  the  plaintiff  (s)  of  a  dwelling-house, 
and  the  defendant  during  the  said  tenancy  wrongfully  damaged  parts  of  the 
said  dwelling-house,  and  wrongfully  pulled  down  the  fixtures  affixed  thereto,  (t) 
and  disposed  of  the  same  to  his  own  use,  and  at  the  termination  of  the  said 
tenancy  delivered  the  said  dwelling-house  to  the  plaintiff  greatly  damaged,  (m) 

[la.   Count  for  Permissive  Waste  in  a  Dwelling-house. 

That  the  defendant  was  tenant  to  the  plaintiff  of  a  dwelling-house  for  the 
term  of years  from  the day  of ,  A.  d. ,  and  during  the  said 

()•)  See  other  forms,  Martyr  v.  Bradley,  the  legal  title.  Valance  v.  Savage,  7  Bing. 
9  Bing.  26  ;  Taylor  v.  Stendall,  3  D.  &  L.  595.  Mortgagor  tenant  to  mortgagee.  Part- 
161.  Case  for  inclosing  waste  land,  part  of  ridge  v.  Bere,  5  B.  &  Aid.  604.  It  is  not  a. 
the  premises  demised.  Queen's  College,  Ox-  material  variance  to  allege,  contrary  to  the 
ford,  «.  Hallett,  14  East,  489.  For  opening  fact,  that  the  tenancy  and  reversion  still  con- 
a  door  in  a  wall  demised,  and  as  to  form  of  tinue.  Vowles  v.  Miller,  3  Taunt.  137. 
declaration,  &c.  Young  v.  Spencer,  10  B.  &  (t)  The  nature  or  kind  of  waste  should  be 
C.  145.  By  an  incoming  against  an  outgo-  stated  according  to  the  facts,  see  2  Saund, 
ing  tenant  on  the  custom  of  the  country  for  252  d,  e,  f;  forms  in  trespass,  post,  "  Tres- 
not  leaving  a  third  of  the  offgoing  crop,  &c.  pass ;  "  and  if  any  permissive  waste  be  in- 
Boraston  v.  Green,  16  East,  71.  If  by  the  tended  to  be  charged,  the  declaration  should 
express  covenant  in  the  lease,  all  future  fix-  contain  words  accordingly  ;  Martin  v.  Gil- 
tures,  &c.  set  up  on  the  premises,  are  to  be  ham,  7  Ad.  &  E.  546 ;  for  cutting  trees,  2 
delivered  up  at  the  end  of  the  term  to  the  Chit.  PI.  7th  ed.  595.  Where  trees  are  ex- 
landlord,  see  "West  v.  Blakeway,  2  M.  &  G.  cepted  from  the  demise,  trespass,  and  not 
729 ;  this  will  override  any  right  which  the  case,  for  cutting  them,  is  the  proper  form  of 
tenant  would  otherwise  have  to  remove  them,  action  for  the  landlord.  Goodright  v.  "Vivian, 
on  the  ground  of  their  being  trade  fixtures  8  East,  190;  1  Saund.  322,  note  (5) ;  Ward 
or  otherwise,  see  Chit.  Contr.  Ind.  "Fix-  v.  Andrews,  2  Chit.  R.  636;  2  Camp.  491. 
tures ;  "  Naylor  v.  Collinge,  1  Taunt.  19 ;  "Whether  the  trees  be  excepted  or  not,  the 
Mostyn  v.  JBradley,  9  Bing.  24 ;  Ex  parte  landlord  may  in  general  maintain  trespass  or 
Bentley,  2  Mont.,  Dea.  &  fie  Gex,  591  ;  and  trover  against  a  person  who  removes  them 
an  action  will  lie  against  all  concerned  in  after  severance.  lb.  When  otherwise,  see 
the  removal.  See  Walmsleyw.  Milne,  7  C.  Channon  v.  Patch,  5  B.  &  C.  897. 
B.  N.  S.  115  ;  Hitchman  v.  Walton,  4  M.  &  (u)  Omit  this  last  allegation,  if  the  ten- 
W.  409.  ancy  was  not  at  an  end  when  the  action  was 

(s)  No  variance,  though  cestui  que  trust  brought,  or  the  action  be  against  a  stranger, 

actually  let,  but  plaintiflF  was  his  trustee  with  not  against  the  tenant. 
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tenancy  wrongfully  permitted  waste  to  the  said  dwelling-house,  by  suffering 
the  same  to  become  and  be  ruinous  and  in  decay,  in  the  doors,  windows,  and 
roofs  of  the  said  dwelling-house,  for  the  want  of  needful  and  necessary  repair- 
ing thereof. 

See  Gibson  v.  Wells,  1  B.  &  P.  N.  R.  290 ;  Hartnell  v.  Maitland,  16  M.  & 
W.  257.] 

2.  Landlord  against  a  Tenant  for  not  taking  care  of  Furniture,  ^c. 
See  ante,  "  Hire,"  p.  144,  and  "  Bailees,"  p.  484,  where  will  be  found  forms 

which  may  be  easily  adapted. 

3.  Tenant  against  Landlord  for  not  indemnifying  him  against  a  Dis- 

tress for  Crround  Rent. 
See  form,  &c.  Hancock  v.  Caffin,  8  Bing.  368.  Tort  seems  to  be  the  appro- 
priate form  of  action.  See  Burnett  v.  Lynch,  5  B.  &  C.  609.  The  common 
count  in  contract  for  money  paid  for  defendant  at  his  request  would  lie,  where 
the  plaintiff  has  paid  the  arrears  to  prevent  a  sale,  otherwise  not ;  and  to 
recover  damages  for  a  sale  under  a  distress,  &c.  or  expenses,  the  declara- 
tion must  be  special.  Exall  v.  Partridge,  8  T.  R.  308 ;  Moore  v.  Pyrke,  11 
East,  52. 

4.  By  the  Assignor  against  the  Assignee  of  a  Lease  for  not  indemni- 
fying him  against  the  Breaches  of  Covenant  after  the  Assignment. 

See  form,  &c.  Burnett  v.  Lynch,  5  B.  &  C.  589.  An  action  on  contract 
also  would,  it  seems,  be  sustainable.  An  action  of  covenant  does  not  lie, 
where  the  assignee  does  not  execute  the  assignment,  or  it  contains  no  cov- 
enant by  him  to  pay  the  rent  and  perform  the  covenants  ;  and  the  usual  words 
of  assignments,  ''  subject  to  the  rent,"  &o.  do  not  constitute  a  covenant  by  the 
assignee.     See  Wolveridge  v.  Steward,  1  Cr.  &  M.  644 ;  ante,  195,  note  (y). 

5.  By  a  Tenant,  not  hound  to  repair,  against  his  Landlord,  who 
had  commenced  repairing,  for  not  doing  Repairs  in  a  Proper 
Manner. 

For  that  the  plaintiff  was  tenant  to  the  defendant  of  a  certain  messuage  for 
one  year,  and  so  on  from  year  to  year,  for  so  long  a  time  as  the  plaintiff  and 
defendant  should  respectively  please ;  and  the  said  messuage  was  dilapidated 
and  out  of  repair,  and  in  part  not  fit  for  occupation ;  and  the  defendant  en- 
tered upon  and  in  part  performed  certain  repairs  necessary  and  proper  to  be 
done,  and  which  the  plaintiff  was  not  bound  or  under  any  legal  or  just  obliga- 
tion to  do  or  perform ;  yet  the  defendant  did  not  use  due  care,  skill,  or  dili- 
gence in  performing  or  completing  the  said  repairs,  but  wrongfully  neglected 
and  refused  so  to  do,  whereby  the  said  messuage  was  greatly  and  unnecessarily 
injured  and  damaged,  and  the  said  repairs  were  not  proceeded  with,  or  per- 
formed within  a  reasonable  time,  and  thereby  the  plaintiff  was  put  to  great 
loss  in  regard  to  his  use,  occupation,  and  enjoyment  of  the  said  messuage,  and 
was  deprived  of  the  use  of  a  great  part  thereof  for  a  long  time,  and  incurred 
great  expense  in  repairing  the  said  messuage. 
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6.  By  a  Lodger  against  his  Landlord  for  obstructing  Mm  in  the  Use 

of  the  Bell,  ^c. 
Underwood  v.  Burrows,  7  C.  &  P.  26. 


LIBEL  AND  SLANDER. 

Obs.  —  See,  in  general,  Com.  Dig.  Action  on  tLe  Case  for  Defamation;  Bac.  Abr. 
Libels;  Vin.  Abr.  Slander;  Cooke  on  Defamation,  and  Holt  on  Libel; 
Starkie  on  Libel  and  Slander.  [For  definition  of  libel,  see  Townshend  in 
Slander,  pp.  35,  45,  68,  and  237;  Cbristiancy  J.  in  Weiss  «.  Whittemore,  28 
Mich.  371.  A  corporation  aggregate  may  sue  or  be  sued  for  a  libel.  Ante, 
502;  Aldrich  ■!;.  Press  Printing  Co.  9  Minn.  133.  As  to  the  liability  of  pub- 
lishers of  newspapers,  see  Commonwealth  v.  Morgan,  107  Mass.  199;  Sny- 
der V.  Fulton,  34  Md.  128;  Buckley  v.  Knapp,  48  Missou.  152;  Fry  v.  Ben- 
nett, 28  N.  Y.  324;  Smart  i'.  Blanchard,  42  N.  H.  137.] 
As  to  costs,  see  3  &  4  Vict.  c.  24;  ante,  462.  A  judge  may  certify  to  give  the 
plaintiff  his  costs  -when  the  damages  are  under  40s.  Foster  v.  Painter,  8  M. 
&  W.  395.  The  new  county  courts  have  no  jurisdiction  in  these  actions. 
Ante,  462,  Obs. 
Verbal  slander  is  actionable,  without  special  damage. 

1.  When  it  contains  an  imputation  of  some  crime  liable  to  temporal  punish- 
ment; Fleming  v.  Power,  10  M.  &  W.  564;  Alfred  v.  Farlow,  8  Q.  B.  854; 
4  Co.  Rep.  16;  [Blackburn  J.  in  Watkin  v.  Hall,  L.  R.  3  Q.  B.  399;  Spooner 
V.  Keeler,  51  N.  Y.  527;  Mayer  v.  Schleichter,  29  Wise.  646;  Haynes  u. 
Bitchley,  30  Iowa,  76;  Murray  y.  Murray,  1  Cine.  (Ohio)  290;  Filben  v. 
Daughtermann,  26  Wise.  518;  Miller  v.  Parish,  8  Pick.  385;  Lukehart  v. 
Byerly,  53  Penn.  St.  418;  Murray  v.  McAllister,  38  Vt.  167;  Redway  y. 
Gray,  31  Vt.  292;]  as  theft,  &c. ;  Curtis  v.  Curtis,  lOBing.  447;  Rowcliffe  v. 
Edmunds,  7  M.  &  W.  12;  [Simmons  v.  Holster,  13  Minn.  249;  Van  Akin 
V.  Caler,  48  Barb.  58;]  keeping  a  bawdy  house.  Brayne  v.  Cooper,  5  M. 
&  W.  250;  [Peterson  ».  Sentman,  37  Md-  140;  Huckle  v.  Reynolds,  7  C.  B. 
N.  S.  114;  Widrid  v.  Oyer,  13  John.  124;  Martin  v.  Stillwell,  13  John. 
275;  Young^  v.  Miller,  3  Hill  (N.  Y.),  21;  Bush  v.  Prosser,  13  Barb.  221; 
Wright  V.  Paige,  36  Barb.  438;  S.  C.  3  Keyes,  581;  Alexander  v.  Alexan- 
der, 9  Wend.  141.]  But  not  that  the  defendant  suspecte' plaintiff  of  such 
a  crime;  Tozer  o.  Mashford,  6  Ex.  539;  20  L.  J.  Ex.  225;  [see  Dickey  v. 
Andros,  32  Vt.  55;]  nor  a  mere  imputation  that  he  is  "living  by  impos- 
ture." Wilby  V.  Elston,  8  C.  B.  142;  18  L.  J.  C.  P.  320.  See. Tozer  o. 
Mashford,  6  Ex.  539.  [To  say  of  a  person,  that  he  is  the  author  of  a  libel 
which  has  been  published,  is  actionable.  Viele  v.  Gray,  10  Abb.  Pr.  1 ;  S. 
C.  18  How.  Pr.  550.  See,  also,  Kern  v.  Towsley,  51  Barb.  385;  Mayhee  v. 
Fisk,  42  Barb.  326.  It  is  actionable  to  say  of  a  person  that  he  has  been  im- 
prisoned for  larceny  in  a  foreign  country.  Krebs  v.  Oliver,  12  Gray  239. 
As  to  imputations  of  offences  against  chastity,  see  Cleveland  v.  Delmeiler, 
18  Iowa,  299;  Beardsley  v.  Bridgman.  17  Iowa,  290;  Banger  v.  Goodrich,  17 
Wise.  78;  Adams  o.  Rankin,  1  Duvall,  68;  Linok  k.  Kelley,  25,  Ind.  278; 
Rodgers  v.  Lacey,  23  Ind.  507;  Downing  v.  Wilson,  36  Ala.  717;  Miles  v. 
Vanhorn,  17  Ind.  245;  Proctor  «.  Owens,  18  Ind.  21;  Dailey  v.  Reynolds,  4 
Greene  (Iowa),  354;  Wagaman  v.  Byers,  17  Md.  183;  Estes  v.  Carter,  10 
Iowa,  400;  Guard  v.  Risk,  11  Ind.  156.  For  circumstances  under  which 
words,  charging  an  unmarried  woman  with  unchaste  conduct,  are  actionable, 
see  Underhill  v.  Welton,  32  Vt.  40;  Lucas  o.  Nichols,  7  Jones  (N.  Car.), 
32;  Richardson  v.  Roberts,  23  Geo.  215.  In  Roberts  v.  Roberts,  5  B.  &  S. 
384,  390,  Blackburn  J.  said:  "  For  words  spoken  imputing  unchastity  to  a 
woman  no  action  can  be  maintained  unless  special  damage  is  shown;  for 
which  purpose  there  must  be  material  injury  to  the  interests  of  the  person 
slandered."  The  words  "your  boys  have  stolen  my  corn,"  spoken  to  a 
father,  who  had  three  boys,  were  held  actionable  per  se  in  a  suit  brought  by 
one  of  them.     Mayhee  v.  Fisk,  42  Barb.  326.     As  to  a  defence  in  such  case, 
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Obs.  that  the  other  two  did  steal  the  corn,  see  Mayhee  v.  Fisk,  supra.  The  words 
' '  Your  children  are  theives  ' '  will  give  a  right  of  action  to  each.  Gidney  v. 
Blake,  11  John.  54.  See  Ellis  u.  Kimball,  16  Pick.  132;  Foxcraft  v.  Lacy, 
Hob.  89;  Bellows  J.  in  Smart  v.  Blanchard,  42  N.  H.  151,  152.  "The 
right  of  the  plaintiff  to  sustain  the  action  does  not  depend  upon  the 
question  whether  ho  was  liable  to  be  prosecuted  and  punished  for  the  crime 
charged  against  him."  Van  Ankin  u.  Westfall,  14  John.  234.  It  has 
been  held  actionable  to  say  of  a  person  that  he  has  been  imprisoned  for 
larceny  in  a  foreign  country.  Krebs  i>.  Oliver,  12  Gray,  239.  So  to  say  of 
one,  "  He  is  a  returned  convict."  Fowler  v.  Dowdney,  2  M.  &  Kob.  119. 
And  see  other  cases  cited  in  Krebs  v.  Oliver,  12  Gray,  242.]  As  to  im- 
puting that  the  plaintiff  suffers  from  a  contagious  disorder,  see  Bloodworth 
V.  Gray,  7  M.  &  G.  334;  [Blackburn  J.  in  Watkin  v.  Hall,  L.  K.  3  Q.  B.  399; 
Goldermau  v.  Stearns,  7  Gray,  181;  Irons  v.  Field,  9  R.  I.  216;  Williams  v. 
Holdredge,  22  Barb.  396.  In  Joannes  v.  Burt,  6  Allen,  236,  239,  Hoar  J. 
said:  "  An  action  for  oral  slander,  in  charging  the  plaintiff  with  disease, 
has  been  confined  to  the  imputation  of  such  loathsome  and  infectious  maladies 
as  would  make  him  an  object  of  disgust  and  aversion,  and  banish  him  from 
human  society.  We  believe  the  only  examples  which  adjudged  cases  furnish 
are  of  the  plague,  leprosy,  and  venereal  disorders."  And  in  this  case  it  was 
decided  that  no  action  lies  for  orally  imputing  insanity  to  the  plaintiff,  with- 
out an  averment  of  special  damage.  See,  as  to  a  written  imputation  of  insan- 
ity, Perkins  v.  Mitchell,  31  Barb.  461.  The  imputation  must  be  of  the 
present  existence  of  the  disease.  Irons  v.  Field,  9  R.  I.  216;  Metcalf  J.  in 
Golderman  v.  Stearns,  7  Gray,  182.     See  Wagaman  v.  Byers,  17  Md.  183.] 

2.  When  it  is  spoken  of  the  plaintiff  concerning  his  office;  Com.  Dig.  Act.  on 
Case,  Def.  D.  13;  Hopwood  o.  Thorn,  8  C.  B.  293;  19  L.  J.  C.  P.  94;  Grif- 
fiths I'.  Lewis,  7  Q.  B.  65;  Lumbyu.  Allday,  1  Cr.  &  J.  301;  profession;  Com. 
Dig.  supra,  D.  22;  trade  or  business;  lb.  D.  25;  [Blackburn  J.  in  Watkin  v. 
Hall,  L.  R.  3  Q.  B.  399,  400;  Fitzgeral  v.  Redfield,  51  Barb.  484;  Fowles  v. 
Bowen,  30  N.  Y.  20;  Weiss  v.  Whittemore,  28  Mich.  366,  377,  378;]  and  is 
calculated  to  injure  him  in  such  character,  as  by  imputing  to  him  unfitness 
for  the  office,  profession,  &c.  in  consequence  of  want  of  skill;  Redman  v. 
Pyne,  1  Mod.  19;  or  dishonesty,  but  not  mere  immorality,  unless  connected 
with  the  exercise  of  the  profession;  Ayre  v.  Craven,  2  Ad.  &  E.  2;  Lumby^ 
V.  Allday,  supra ;  [see  Miller  u.  David,  L.  R.  9  C.  P.  118;]  or  trade,  &c.; 
Bryne  v.  Cooper,  5  M.  &  W.  249;  e.  g.  by  imputing  to  a  physician  want  of 
legal  qualification  to  practise  his  profession;  Collins  u.  Carnegie,  1  Ad.  &  E. 
695;  Southee  v.  Denny,  1  Ex.  196;  [Jones  v.  Diver,  22  Ind.  184;  Carrol  v. 
White,  33  Barb.  615;]  or  to  an  attorney,  misconduct  in  his  profession;  Boy- 
dell  V.  Jonesj  4  M.  &  W.  446 ;  Doyley  v.  Roberts,  3  Bing.  N.  C.  835 ;  and 
see  Hearne  v.  Stowell  12  Ad.  &  E.  719;  or  to  a  tradesman,  insolvency,  &c. 
in  trade;  Eaton  v.  Jones,  1  Dowl.  N.  S.  602;  Jones  v.  Littler,  7  M.  &  W. 
423 ;  as  to  say  falsely  and  maliciously,  "  he  is  indebted  to  me,  and  if  he  does 
not  come  and  make  terms  with  me,  I  will  make  a  bankrupt  of  him  and  ruin 
him,"  even  without  special  damage;  Brown  v.  Smith,  22  L.  J.  C.  P.  151;  13 
C.  B.  599;  or  to  a  ship-owner,  that  his  ship  was  not  seaworthy;  Ingram  v. 
Lawson,  6  Bing.  N.  C.  212;  or  to  a  tradesman,  that  he  sells  goods  that  he 
knows  to  be  bad.  Evans  v.  Harlow,  5  Q.  B.  633.  As  to  imputations  upon 
clergymen,  see  Pemberton  v.  Colls,  11  Q.  B.  461;  16  L.  J.  Q.  B.  403;  Gall- 
wey  V.  Marshall,  9  Ex.  295;  23  L.  J.  Ex.  28  ;  [Walker  v.  Brogden,  19  C.  B. 
N.  S.  65.  As  to  the  mode  of  declaring  in  such  cases,  see  1  Chitty  PI.  415 
el  seq.  ;  Dicken  v.  Shepherd,  22  Md.  399.] 

Verbal  slander  is  actionable,  with  special  damage. 

3.  If  the  words  themselves  be  of  a  disjparaging  nature,  such  as  "swindler," 
"rogue,"  &c.;  Kelly  v.  Partington,  5  B.  &  Ad.  645;  and  they  be  false  and 
malicious,  though  they  do  not  impute  any  crime,  nor  are  spoken  of  the  plain- 
tiff in  the  way  of  his  office,  &c.  see  Barnett  v.  Allen,  3  H.  &  N.  376;  27 
L.J.  Ex.  412.  [See  Neil  K.  Allenhofen,  26  Wise.  708.  Words  declaring  a 
person  to  be  a  villain,  a  rascal,  and  a  cheater,  are  not  actionable  per  se,  but 
become  actionable  if  spoken  of  one  in  reference  to  his  trade  or  business. 
Nelson  V.  Borchenius,  52  111.  236.  So  of  words  imputing  insolvency.  Red- 
way  V.  Gray,  31  Vt.  292.     To  render  an  oral  charge  of  insanity  actionable, 
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Obs.  there  must  be  an  averment  of  special  damage.  Joannes  v.  Burt,  6  Allen,  236. 
But  a  statement  false  and  malicious,  but  not  in  itseU  defamatory,  made  by 
one  person  in  regard  to  another,  whereby  that  other  may  probably,  under 
some  circumstances,  and  at  the  hands  of  some  persons,  suffer  damage,  will 
not,  even  though  damage  has  resulted  in  fact,  support  an  action  for  defama- 
tion.   Miller  V.  David,  L.  R.  9  C.  P.  118.] 

A  written  libel  is  actionable  which  contains  imputations  coming  under  any  of 
the  preceding  heads,  or  which  imputes  conduct  to  the  plaintiff  disgrace- 
ful; Digby  V.  Thompson,  4  B.  &  Ad.  821;  immoral;  Tuam  o.  Kobeson,  5 
Bing.  17;  irreligious  or  hypocritical;  Leicester  v.  Walter,  3  Camp.  214,  note; 
Churchhill  v.  Hunt,  2  B.  &  Aid.  685;  [Adams  v.  Lawson,  17  Grattan,  250;] 
or  indeed  which  tends  in  any  way  to  degrade  the  plaintiff,  as  by  averring 
that  he  had  insulted  a  female  and  was  guilty  of  gross  misconduct ;  Clement 
V.  Chivis,  9  B.  &  C.  172;  or  to  write  of  a  man  that  he  is  an  infernal  villain; 
Bell  V.  Stone,  1  B.  &  P.  331 ;  or  that  a  landlord  was  colluding  with  an  insol- 
vent tenant;  Haire  v.  Wilson,  9  B.  &  C.  645;  or  to  disparage;  Cheese  v. 
Scales,  10  M.  &  W.  488;  [Fray  o.  Fray,  17  C.  B.  N.  S.  603;  Brown  v.  Rem- 
ington, 7  Wise.  462;]  as  being  insolvent;  Metropolitan  Omnibus  Co.  v.  Haw- 
kins, 4  H.  &  N.  146;  see  Hoare  v.  Silverlock,  12  Q.  B.  624;  Greville  v. 
Chapman,  5  Q.  B.  744;  or  even  to  ridicule  him;  Cook  v.  Ward,  6  Bing. 
409;  Villers  v.  Mousley,  2  Wils.  403;  Digby  i-.  Thompson,  4  B.  &  Ad.  821; 
[Adams  w.  Lawson,  17  Grattan,  250;  Lansing  v.  Carpenter,  9  Wise.  540;  or 
state  that  he  is  insane.  Perkins  v.  Mitchell,  31  Barb.  461.]  As  to  -libels  on 
public  characters,  Parmiter  v.  Coupland,  6  M.  &  W.  105. 

The  libel  or  words  must  he  false,  and  the  declaration  always  charges  their  fal- 
sity, but  probably  the  word  wrongfully  or  maliciously  would  be  sufficient,  at 
least  if  there  were  no  demurrer.  See  1  Saund.  242  a,  note  (2)  ;  Rowe  v. 
Roach,  1  M.  &  S.  304. 

The  charge  must  be  malicious  in  fact  or  in  law;  but  it  seems  that  any  equiva- 
lent expressions,  as  "  wrongfully  and  falsely,"  &c.  published,  &c.  would  suf- 
fice. 1  Saund.  242  a,  note  (2)  ;  Com.  Dig.  Act.  for  Def.  G.  5;  De  Medina 
V.  Groves,  15  L.  J.  Q.  B.  284;  10  Q.  B.  168.  [See  Keesling  v.  McCall,  36 
Ind.  321.]  The  malice  is  implied  from  the  falsity;  O'Brien  v.  Clement,  15 
M.  &W.  437;  15  L.J.  285,  Ex.  per  Parke  B.;  but  where  the  occasion  on 
which  the  words  complained  of  are  spoken  or  written,  is  privileged,  the  law 
will  not  infer  malice,  but  malice  in/act  must  be  found.  [See  Hagan  v.  Hen- 
dry, 18  Md.  177;  Garrett  r.  Dickerson,  19  Md.  418.]  As  to  proof  of  ex- 
press malice,  see  Bromage  v.  Prosser,  4  B.  &  C.  256;  [Fowles  ti.  Bowen, 
30  N.  y.  20.]  A  subsequent  libel,  though  itself  actionable,  may  be  given  in 
evidence  to  prove  malice.  Pearson  n.  Le  Maitre,>5  M.  &  G.  700;  and  see 
Barnwell  u.  Adkins,  1  M.  &  G.  807;  Barrett  v.  Long,  8  H.  L.  Cas.  395; 
Darby  u.  Ouseley,  1  H.  &  N.  1;  25  L.  J.  Ex.  227;  [Baldwin  v.  Soule,  6 
Gr&j,  321;  Bobbins  i'.  Fletcher,  101  Mass.  115;  Markham  v.  Russell,  12 
Allen,  573;  Clark  v.  Brown,  116  Mass.  504,  508;  Schrimper  v.  Heilman,  24 
Iowa,  505;  Smith  v.  Lovelace,  1  Duvall,  215;  Fry  v.  Bennett,  28  N.  Y.  324; 
Garrett  v.  Dickerson,  19  Md.  418;  Taylor  v.  Moran,  4  Met.  (Ky.)  127; 
Parmer  v.  Anderson,  33  Ala.  78.  And  it  is  no  objection  to  a  recovery  for 
slanderous  words  charged,  that  the  utterance  of  the  same  slanderous  words 
has  been  proved  against  the  defendant  in  a  former  action  for  the  purpose  of 
proving  malice  in  the  utterance  of  other  slanderous  words  charged  in  such 
former  suit.  Nor,  on  the  other  hand,  is  it  any  objection  to  the  proof  of 
slanderous  words  not  charged  in  the  declaration,  for  the  purpose  of  showing 
malice  in  the  utterance  of  those  charged,  that  the  same  slanderous  words 
have  been  proved  and  recovered  for  in  a  former  action  of  slander  between  the 
parties.     Swift  v.  Dickerman,  31  Conn.  285.] 

As  to  when  the  alleged  libel  and  slander  is  privileged,  see  post,  pleas,  "  Libel 
and  Slander." 

By  6  &  7  Vict.  c.  96,  in  an  action  against  a  newspaper  for  libel,  the  defendant 
may  plead  that  it  was  inserted  without  malice,  and  without  gross  negligence, 
and  that,  before  the  commencement  of  the  action,  a  full  apology  was  inserted 
in  the  newspaper;  and  this  must  be  accompanied  by  payment  of  money  into 
court.  If  the  case  proceed  to  trial,  and  the  plaintiff  recovers  less  than  the 
sum  paid  in,  the  defendant  is  entitled  to  the  balance.  See  Lafone  v.  Smith,  3 
H.  &  N.  735;  28  L.  J.  Ex.  33;  and  8  &  9  Vict.  c.  75. 
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Obs.  The  Declaration.  —  No  inducement  is  now  necessary  since  the  common  law 
procedure  act,  1852  (15  &  16  Vict.  c.  76),  which,  by  s.  61,  enacts,  "  Tn  actions 
of  libel  and  slander  the  plaintiff  shall  be  at  liberty  to  aver  that  the  words  or 
matter  complained  of  were  used  in  a  defamatory  sense,  specifying  such  de- 
famatory sense  without  any  prefatory  averment  to  show  how  such  words  or 
matter  were  used  in  that  sense,  and  such  averment  shall  be  put  in  issue  by 
the  denial  of  the  alleged  libel  or  slander;  and  when  the  words  or  matter 
set  forth  with  or  without  the  alleged  meaning  show  a  cause  of  action  the 
declaration  shall  be  sufficient. "  It  is  not  now  necessary  that  there  should 
be  any  colloquium,  but  the  plaintiff  may  set  out  the  words  and  put  any  con- 
struction he  pleases  upon  them.  Hemmings  v.  Gasson,  27  L.  J.  Q.  B.  222; 
[1  El.,  Bl.  &  El.  346;  Watkin  v.  Hall,  L.  R.  3  Q.  B.  396,  401,  402.  Under 
the  New  York  Code  (§  164),  it  is  provided  that  in  an  action  for  libel  or  slan- 
der it  shall  not  be  necessary  to  state  in  the  complaint  any  extrinsic  facts,  for 
the  purpose  of  showing  the  application  to  the  plaintiff  of  the  defamatory 
matter  out  of  which  the  cause  of  action  arose.] 
A  statement  that  the  libel  was  composed  and  published,  or  the  slander  spoken 
and  published,  "  of  and  concerning  the  plaintiff,"  is  essential,  although  it  be 
averred  that  defendant  published  "  with  intent"  to  impute  the  offence,  &c. 
to  the  plaintiff.  See  1  Saund.  242  h,  note  (3)  ;  Baker  v.  Wilkinson,  1  Car. 
&  M.  400 ;  O'Brien  v.  Clement,  [16  M.  &  W.  159  ;]  16  L.  J.  Ex.  77;  4  D.  & 
L.  563.  And  a  declaration  which  stated  that  defendant  published  a  libel, 
containing  the  false  and  scandalous  matter  following,  without  alleging  that 
such  matter  was  "  of  and  concerning  the  plaintiff,"  and  then  set  out  the  libel, 
which  did  not  on  the  face  of  it  relate  to  the  plaintiff,  and  did  not  connect  him 
with  it  bv  innuendo,  was  held  bad  on  a  writ  of  error.     Clement  v.  Fisher,  7 

B.  &  C.  4*59;  [Baldwin  v.  Hildreth,  14  Gray,  221;  1  Chitty  PI.  418,  419.] 
The  Statement  of  the  Scandalous  Matter.  —  It  is  a  rule  that  in  an  action  for 

defamation,  the  libel  or  slander  must  be  set  out  in  hcec  verba.  The  very  words 
must  be  stated,  in  order  that  the  court  may  see  that  the  charge  be  actionable 
as  a  libel  or  slander.  [Taylor  v.  Moran,  4  Met.  (Ky.)  127;  1  Chitty  PI.  419.] 
"  If  it  were  sufficient  to  state  merely  the  effect  of  the  words,  any  person 
would  be  at  liberty  to  swear  as  to  the  effect  of  the  words,  without  stating  any 
precise  words ;  and  even  if  the  witness  did  state  precise  words,  the  Jury  would 
nave  to  judge  of  their  legal  effect,  whereas  that  is  generally  to  be  decided  by 
the  court.  Words  innocent  in  themselves  might  by  the  witness  be  perverted 
from  their  true  meaning,  or  be  by  the  jmy  so  interpreted  as  to  make  a  de- 
fendant clearly  liable  at  law.  It  is  not  expedient  to  blend  questions  of  law 
and  fact  together;  the  most  useful  object  of  all  systems  of  pleading  is  to  sep- 
arate them;  it  ought  therefore  to  appear  to  the  court  upon  the  face  of  the 
declartion,  by  the  words  or  signs  themselves,  that  they  are  sufficient  to  sup- 
port such  innuendoes  or  averments  as  may  be  necessary  to  apply  to  the  sub- 
ject; that  they  may  bear  the  interpretation  put  on  them,  and  present  the  in- 
i'ury  which  is  charged  to  have  resulted  from  them;  "  per  Lord  Abinger  C. 
i.  in  Gutsole  v.  Mathers,  1  M.  &  W.  495.  Therefore,  in  that  case,  although 
the  words  were  actionable  only  in  respect  of  special  damage,  the  court 
arrested  the  judgment  after  verdict,  because  the  declaration  only  charged 
that  the  defendant  "  falsely  and  maliciously  asserted  and  represented  in  the 
presence,  &c.  that  the  tulips  were  stolen  property."  And  see  Harrison  v. 
JBevington,  8  C.  &  P.  708;  and  Solomon  v.  Lawson,  8  Q.  B.  823.  A  dec- 
laration is  also  bad  if  it  state  that  the  defendant  published  libellous  matters 
^' in  substance  as  follows,"  setting  out  the  libel;  Wright  «.  Clements,  3  B. 
&  Aid.  503;  or  "purporting"  that,  &c.  Wood  v.  Brown,  6  Taunt.  169. 
So  a  declaration  for  slander,  that  defendant  falsely  and  maliciously  "  charged 
and  asserted  and  accused  plaintiff  of  being  in  insolvent  circumstances,"  is  bad. 
Cook  V.  Co.x,  3  M.  &  S.  110.  See  Blizard  v.  Kelly,  2  B.  &  C.  283.  The 
judge  may  amend  a  variance  at  the  trial,  or  direct  the  precise  words  to  be 
indorsed  on  the  record.  Smith  v.  Knoweldson,  2  M.  &  G.  565;  9  Dowl.  402. 
As  to  setting  out  part  of  a  sentence,  Rutherford  v.  Evans,  6  Bing.   451 ;  4 

C.  &  P.  74.  As  to  setting  out  continuously  sentences  which  are  divided  by 
others  in  the  libel,  see  1  Stark.  Sla.  2d  ed.  380;  2  Chit.  PI.  7th  ed.  46a, 
note.  Defamation  in  a  foreign  language  should  be  set  out  in  that  language; 
Zenobio  v.  Axtell,  6  T.  R.  162;  1  Saund.  242  o,  note;  1   Chit.  PI.  7th  ed. 
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Obs.  421;  Jenkins  v.  Phillips,  9  C.  &  P.  766;  with  an  averment  "  that  the  words 
aforesaid  signified  and  meant,  and  were  then  understood  to  mean,  in  the 
English  language,  as  follows,  that  is  to  say,  &o."  and  there  must  be  an  aver- 
ment that  the  hearers  understood  the  language.  Amann  v.  Damm,  8  C.  B. 
N.  S.  597;  1  Wm.  Saund.  242,  note  (1).  In  action  for  words  casting  imputa- 
tions on  professional  men,  it  must  be  aVerred  and  proved  that  the  plaintiff 
carried  on  such  profession  at  the  time  of  the  slander.  Bellamy  v.  Bureh,  16 
M.  &  W.  590.  [In  Massachusetts  the  declaration  in  slander  need  only  set 
forth  the  substance  of  the  language  in  which  the  imputation  was  made;  and 
only  the  substance  of  the  alleged  words  importing  the  offence  stated  need  be 
proved.  Robbins  v.  Fletcher,  101  Mass.  115.  See  Lukehart  v.  Byerly,  53 
Penn.  St.  418.  But  there  must  be  no  substantial  variance  between  the  words 
alleged  and  those  proved.  Doherty  v.  Brown,  10  Gray,  250;  Payson  u.  Ma- 
comber,  3  Allen,  69.  The  words  must  be  proved  substantially  as  laid.  Mer- 
rill V.  Peaslee,  17  N.  H.  540;  Taylor  7;.  Moran,  4  Met.  (Ky.")  127.  See  Baker 
V.  Young,  44  111.  42;  Swartzel  v.  Dey,  3  Kansas,  244;  Wilborn  v.  Odell,  29 
111.  456;  Coghill  t.  Chandler,  33  Miss.  115;  1  Chitty  PI.  420;  Smith  r.  Hol- 
lister,  32  Vt.  695;  Burford  v.  Wible,  32  Penn.  St.  95.  Enough  of  the  words 
alleged  to  constitute  the  slanderous  charge  must  be  proved.  It  is  not  enough 
to  prove  other  and  equivalent  words.     Tucker  v.  Call,  45  Ind.  31.] 

Where  the  scandal  is  susceptible  of  one  of  two  meanings,  as  fraud  or  felony,  an 
innuendo,  which  adopts  one  meaning  and  gives  a  specific  character  to  the 
slander,  and  which  innuendo  is  not  therefore  on  the  face  of  the  declaration  a 
bad  one,  becomes  a  material  part  of  the  issue,  and  cannot  be  rejected.  Smith 
V.  Camden,  3  Camp.  461 ;  Day  v.  Robinson,  1  Ad.  &  E.  554;  "Williams  v.  Stott, 
1  Cr.  &  M.  687;  Harvey  v.  French,  1  Cr.  &  M.  11;  May  v.  Brown,  3  B.  &  0. 
128;  and  see  Hughes  v.  Rees,  4  M.  &  W.  204. 

An  innuendo  is  very  frequently  used  without  occasion.  Where  there  is  an  alle- 
gation that  the  words  were  spoken  "of  and  concerning  the  plaintiff,"  and 
the  words  as  set  out  either  state  his  name  or  mention  him  thus,  "  you  "  or 
"  he,"  and  the  slanderous  matter  is  charged  absolutely  and  affirmatively,  an 
innuendo,  as  ("meaning  the  plaintiff  ")  would  seem  to  be  unnecessary.  [See 
Carson  v.  Mills,  69  N.  Car.  122.]  Where  the  words  import  a  charge  of  crime, 
and  the  action  is  for  that  charge,  an  innuendo  explaining  their  meaning  is  not 
necessary  :  as  "he  is  a  thief,"  or  "  he  robbed  me ;  "  Tomlinson  v.  Brittle- 
bank,  4  B.  &  Ad.  630;  or,  "  you  have  done  an  act  for  which  I  can  transport 
you."  Curtis  v.  Curtis,  10  Bing.  447;  Harvey  v.  French,  1  Cr.  &  M.  11.  See 
Homer  v.  Taunton,  [5  H.  &  N.  661;]  29  L.  J.  Ex.  318.  The  innuendo  must 
not  introduce  new  facts  quite  distinct  from  the  words  charged  to  have  been 
spoken,  or  it  will  be  bad.  See  Day  v.  Robinson,  1  Ad.  &  E.  554 ;  Griffiths 
V.  Lewis,  15  L.  J.  Q.  B.  249  ;  [1  Chitty  PI.  422.]  But  where  the  words  are 
put  interrogatively,  as  "  who  stole  the  horse?"  an  innuendo  applying  them 
to  the  plaintiff,  and  stating  that  defendant  meant  that  he  stole  the  fcorse,  is 
essential.  Jackson  v.  Adams,  2  Bing.  N.  C.  408.  Where  in  an  action  for  a 
libel,  containing  matters  and  criticisms  of  a  general  nature  evidently  not  al- 
luding to  the  plaintiff,  and  also  a  specific  charge  against  him,  the  plaintiff,  in 
his  declaration,  set  out  the  general  matter,  and  introduced  in  so  doing  a  great 
variety  of  superfluous  innuendoes,  by  which  the  plaintiff  applied  such  matter 
to  himself,  though  evidently  not  meant  to  refer  to  him;  Denman  C.  J.  at  the 
trial  refused  to  strike  out  such  innuendoes,  and  the  jury  gave  a  general  ver- 
dict negativing  the  latter  innuendoes.  Prudhomme  v.  Eraser,  1  M.  &  R.  435. 
The  court,  however,  afterwards  allowed  the  plaintiff  to  retain  liis  verdict  for 
that  pari  of  the  libel  which  related  specifically  to  him,  and  which  was  capable 
of  separation  from  the  rest,  but  gave  the  defendant  costs  as  to  the  part  neg- 
atived by  the  jury.  Prudhomme  v.  Frazer,  2  Ad.  &  E.  645. 
The  Damnge.  —  Where  particular  damage  is  the  gist  of  the  action,  it  must  be 
specially  laid,  and,  if  traversed,  proved  as  charged,  the  general  or  common 
statement  of  injury  in  the  declaration  will  not  suffice.      See  Bui.  N.  P.  6; 

<.  Giere  v.  Britton,  Bui.  N.  P.  7;  1  Saund.  243,  note  (5);  [Joannes  v.  Burt,  6 
Allen,  236;  Wiei-  u.  Allen,  51  N.  H.  177;  Bassil  v.  Elmore,  65  Barb.  627; 
McQueen  v.  Fulgham,  27  Texas,  463;  1  Chitty  PI.  423,  and  note  (ol);  Weiss 
V.  Whittemore,  28  Mich.  366;  Roberts  v.  Roberts,  5  B.  &  S.  384.  The  decla- 
ration must  specify  how  the  alleged  special  damages  resulted  to  the  plaintiff 
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Obs.    from  the  defendant's  slanderous  words.     Cook  w.  Cook,  100  Mass.  194;  Swan 
V.  Tappan,  5  Ciish.  104;  Snell  v.  Snow,  13  Met.  278.]     Thus,  if  the  injury 
be  that  certain  persons  declined  to  deal  with  the  plaintiff,  their  names  must 
be  stated,  and  the  loss  of  customers  not  named  cannot  be  proved  at  the  trial. 
lb.;  Hartley  v.  Herring,  8  T.  R.  130;  Malachy  v.  Soper,  3  Bing.  N.  C.  371; 
and  see  Guy  v.  Gregory,  9  C.  &  P.  584.     But  where  the  statement  of  special 
damage  with  great  particularity  would,  from  the  nature  of  the  case,  be  at- 
tended with  difficulty  and  prolixity,  a  more  general  allegation  is  allowed. 
Thus,  where  a  declaration  for  slander,  imputing  incontinence  to  the  plaintiff, 
stated  that  he  was  a  preacher  in  a  chapel,  and  derived  profit  from  his  preach- 
ing, and  by  reason  of  the  slander  "the  said  persons  frequenting  his  chapel 
had  refused  to  permit  him  to  preach  there,  and  had  discontinued  giving  him 
the  gains  which  they  usually  had  and  otherwise  would  have  given,"  it  was 
■    held  sufficient  without  saying  who  those  persons  were.     Hartley  v.  Herring, 
8  T.  R.  130.     Where  the  declaration  stated  that  in  consequence  of  the  libel 
the  plaintiff  lost  the  profits  of  certain  performances  at  the  theatre,  it  was  held 
that  the  boxkeeper  might  be  asked  whether  the  receipts  of  the  house  had  not 
diminished,  but  not  whether  particular  persons  had  not  in  consequence  given 
up  their  boxes.     Ashley  v.  Harrison,  1  Esp.  48;  Delegal  v.  Highley,  8  C.  & 
P.  444..    And  where  there  is  a  general  allegation  of  loss  of  business,  it  is  com- 
,  petent  to  the  plaintiff  to  prove  a  general  loss  or  decrease  of  trade,  although 
the  declaration  alleges  the  loss  of  particular  customers,  which  is  not  proved. 
Evans  V.  Harries,  1  H.  &  N.  251;  26  L.  J.  Ex.  31;  [Foster  J.  in  Weir  «.  Al- 
len, 51  N.  H.   183;  Weiss  v.  Whittemore,  28  Mich.  366;  Trenton  &o.  Ins. 
Co.  V.  Perrine,  3  Zabr.  402.] 
Special  damage  must  be  the  direct  or  immediate  consequence  of  the  defendant's 
act,  and  it  seems  must  arise  wholly  therefrom.     See  King  v.  Watts,  8  C.  &  P. 
614;  [Foster  J.  in  Weir  v.  Allen,"  61  N.  H.  183;  Olmsted  v.  Brown,  12  Barb. 
657;  Dixon  v.  Smith,  5  H.  &  N.450.]  Where  the  plaintiff's  master  discharged 
him  partly  in  consequence  of  the  defendant's  scandal,  and  partly  on  account 
of  his   having   been   dismissed   by  a  former   master,   it   seems   the   action 
does  not  lie.     An  allegation  that  by  reason  of  the  words  one  D.  refused  to 
trust  the  plaintiff,  is  not  supported  by  evidence  that  defendant  spoke  the 
words  to  E.,  who  repeated  them  to  D.  as  the  defendant's  words.     Ward  v. 
Weeks,  7  Bing.  211.     An  averment  that  "  by  reason  of  the  premises,  persons 
who  would  otherwise  have  retained  and  employed  the  plaintiff',  declined  to 
do  so,"  is  not  proved  by  showing  that  other  persons  would  have  recommended 
the  plaintiff,  and  that  the  persons  named  in  the  declaration  would  have  em- 
ployed plaintiff'  on  such  recommendation.     Sterry  v.  Foreman,  2  C.  &  P.  592. 
The  declaration  should  have  laid  the  loss  of  the  recommendation  also.     It  is 
not  essential  in  these  cases  that  the  party  refusing  to  deal  with  or  trust  the 
plaintiff',  or  dismissing  him  in  consequence  of  the  slander,  should  believe  that 
it  is  true.     Knight  v.  Gibbs,  1  Ad.  &  E.  43;  [Gate  v.  Gate,  50  N.  H.  148.] 
It  is  necessary  to  call  such  party,  and  not  sufficient  to  prove  merely  his  dec- 
larations as  to  the  cause  of  his  declining  to  deal,  &c.     1  Saund.  243,  note; 
Tilk  V.  Parsons,  2  C.  &  P.  201.     It  has  been  decided  that  if  the  damage  aris- 
ing from  the  slander  be  the  wrongful  act  of  a  third  person,  as  his  dismissal  of 
the  plaintiff  before  the  expiration  of  the  term  for  which  he  was  engaged,  or 
other  wrongful  breach  of  contract,  &c.  such  act  is  not  a  sufficient  ground  of 
action  against  the  utterer  of  the  slander,  it  not  being  the  natural  and  legal 
consequence  of  the  words.     Vicars  v.  Wilcocks,  8  East,  1 ;  Morris  v.  Lang- 
dale,  2  B.  &  P.  284;  [Gate  v.  Gate,  50  N.  H.  148.]     But  this  doctrine  seems 
doubtful.     Newman  v.  Zachary,  Aleyn  R.  3;  Green  v.  Button,  2  Gr.,  M.  &  R. 
707. 

1.  For  a  Libel,  (x) 

For  that  the  defendant  falsely  and  maliciously  printed  and  published  (y)  of 
the  plaintiff  [in  relation  to  his  "  trade,"  or  "  profession,"  or  "  office,''  as  the  case 
may  he,  of  a  "  butcher,"  which  he  then  exercised  and  carried  on]  in  a  cerfkin 

(x)  See  form,  Common   Law  Procedure  admits  the  publication,  the  plaintiff    may 

Act,  1852,  sch.  B.  prove  the  manner  of  the  publication  with  a 

(y)  See  1  Saund.  242,  note  {I) ;  1  Chit.  PI.  view  to  the  amount  of  damages.     Vines  v. 

7th'  ed.  456,  note  (6).    Although  the  plea  Screll,  7  C.  &  P.  163. 
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newspaper  (z)  called  "  The  Times,"  the  words  following,  that  is  to  say,  (a)  "  he 
is  a  regular  prover  under  bankruptcies,"  the  defendant  meaning  thereby  that 
the  plaintiff  had  proved  and  was  in  the  habit  of  proving  fictitious  debts  against 
the  estates  of  bankrupts,  with  the  knowledge  that  such  debts  were  fictitious. 
[If  there  was  a  subsequent  libel,  add:^  (b)  And  in  a  certain  other  number  of 
the  said  newspaper  the  defendant  falsely,  &c.  [i/"  there  be  any  special 
damage,  here  state  it  with  such  reasonable  particularity  as  to  give  notice  to  the 
defendant  of  the  peculiar  injury  complained  of;  for  instance  i^  (c)  whereby 
the  plaintiff  lost  his  situation  as  gamekeeper,  in  the  employ  of  A.  [or  "  whereby 
A.  B.  and  C.  D.  (d)  refused  to  deal  with  or  recommend  the  plaintiff  in  the  way 
of  his  trade  as  a  butcher,"  or  "  refused  to  lend  him  a  sum  of  money,"  or  "  to 
sell  him  goods  on  credit,"  or  "  to  take  him  into  their  service  as  clerk."]  [See 
Tighe  V.  Cooper,  7  El.  &  Bl.  639 ;  Hemmings  v.  Gasson,  El.,  Bl.  &  El.  346.] 

[la.   Count  for  a  Libel  in  a  Foreign  Language. 

That  the  defendant  falsely  and  maliciously  wrote  and  published  of  the  plain- 
tiff, in  the  Welsh  language,  the  words  following,  that  is  to  say  [here  set  out  the 
libel  verbatim  in  the  Welsh  language^,  which  said  words  being  translated  into 
the  English  language,  have,  and  were  understood  by  the  persons  to  whom  they 
were  so  published  to  have,  the  meaning  and  effect  following,  that  is  to  say 
[here  set  out  a  literal  translation  of  the  libel  in  the  English  language,  and  add 
any  innuendo  which  may  be  necessary,  as  in  the  preceding  form^.  See  Zenobio 
V.  Axtell,  6  T.  E.  162 ;  Jenkins  v.  Phillips,  9  C.  &  P.  766. 

\h.  Count  for  Libel  imputing  Felony  to  the  Plaintiff. 

That  the  defendant  falsely  and  maliciously  wrote  and  published  of  the  plain- 
tiff the  words  following,  that  is  to  say,  "  He  is  the  person  who  took  my  horse," 
the  defendant  meaning  thereby  that  the  plaintiff  feloniously  stole  a  horse  of 
the  defendant. 

1  c.  Forms  prescribed  by  Mass.  Prac.  Act. 

Slander.  —  And  the  plaintiff  says  that  the  defendant  publicly,  falsely,  and 
maliciously  accused  the  plaintiff  of  the  crime  of  perjury,  by  words  spoken  of 

(z)  As  to  proof  of  libels   in   newspapers,  newspaper  called  &c."     Held,  that  this  was  a 

6  &  7  W.  4,  c.  76  ;  Baker  v.  Wilkinson,  I  C.  separate  count.     Hughes  v.  Rees,  4  M.  &  W. 

&  Marsh.  400;  Holcroft  v.  Hoggins,  2  C.  B.  204  ;  and  see  Griffiths  v.  Lewis,  15  L.  J.  Q. 

488.     It  cannot  be  shown   in  mitigation  of  B.  249.     Unless,  however,  a  different  date  of 

damages  that  the  libel  was  communicated  by  the  time  of  speaking  the  words  which  follow 

a  correspondent ;  Talbutt  v.  Clarke,  2  M.  &  the  statement  that  the  defendant   "  further 

Rob.  312  ;  [see  1  Chitty  PI.  .'523;]  but  it  is  contrived,  &c."  be  assigned,  the  whole  will 

a  good  defence  that  the  libel  was  a  fair  re-  be  taken  as  one  count.     Alfred  </.  Eariow, 

port  of  judicial  proceedings.     Hoare  v.  Sil-  15  L.  J.  Q.  B.  259. 

verlock,  2  C.  B.  20;  19  L.  J.   C.  P.  215;  (c)  No  allegation  or  proof  of  damage  is 

Lewis  V.  Levy,  27  L.  J.  Q.  B.  282 ;   As  to  necessary  where  the  words  are  actionable  of 

proceedings   against   the   sureties   of    news-  themselves,  and  not  in  respect  only  of  spe- 

paper  proprietor.s,  Ex  parte  Duke  of  Bruns-  cial  damage.     Tripp  v.  Thomas,  3  B.  &  C. 

wick,  6  Ex.  22.  427 ;  Malachy  v.  Soper,  3  Bing.  N.  C.  382, 

(a)  See  Boydell  v.  Jones,  4  M.  &  W.  447,  per   Tindal   C.  J.     As   to   special   damage, 

for  the  mode  of  setting  out  an  ii'onical  libel;  see  ante,  543,  Obs.     The  general  statement 

2  Ch.  PI.  7th  ed.  480.  of  damage  will  not  be  sufficient  to  let  in  evi- 

(6)  A  declaration,  after  setting  out  a  libel,  dence  of  special  damage,  and  will  not   aid 

went  on  thus  :  "And  the  defendant  farther  even  after  verdict  where  special  damage  is 

contriving  as  aforesaid,  afterwards,  to  wit,  on  necessary.    Ayre  v.  Ci-aven,  2  Ad.  &  E.  2. 

,&c."  "in  a  certain  other  number  of  the  said  [d)  Seepoat,  548,  note  (m)  and  (n). 
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the  plaintiff  substantially  as  follows  [/iere  set  forth  the  words  ;  no  innuendoes 

are  necessary"^- 

(If  the  natural  import  of  the  words  is  not  intelligible  without  further  ex- 
planation, or  reference  to  facts  understood  but  not  mentioned,  or  parts  of  the 
conversation  not  stated,  in  either  of  those  cases,  after  setting  forth  the  words, 
the  declaration  should  contain  a  concise  and  clear  statement  of  such  things  as 
are  necessary  to  make  the  words  relied  on  intelligible  to  the  court  and  jury  in 
the  same  sense  in  which  they  were  spoken.  This  rule  is  applicable  to  actions 
for  written  and  printed  as  well  as  oral  slander.) 

Libel.  —  And  the  plaintiff  says  tlie  defendant  caused  to  be  published  in  a 
newspaper  [describing  it']  a  false  and  malicious  libel  concerning  the  plaintiff,  a 
copy  of  which  is  hereto  annexed. 

(Or  if  it  be  a  picture,  it  may  be  described.)] 

2.  Other  Forms  for  Libel,  charging  Crimes. 

1.  For  charging  a  gardener  with  larceny  in  stealing  plants,  &c.  Gardiner 
V.  "Williams,  2  Cr.,  M.  &  R.  78  ;  S.  C.  in  error,  1  M.  &  W.  245. 

2.  For  a  libel  in  ia,  newspaper  containing  a  report  of  legal  proceedings ; 
Duncan  v.  Thwaites,  3  B.  &  C.  556;  and  see  Delegal  v.  Highley,  3  Bing.  N. 
C.  950  ;  8  C.  &  P.  444 ;  Lewis  v.  Levy,  28  L.  J.  Q.  B.  282  ;  [El.,  Bl.  &  El. 
537,]  as  to  the  right  to  report  legal  proceedings. 

3.  For  a  libel  upon  the  plaintiff  in  regard  to  the  evidence  he  had  given  as 
a  witness  under  a  commission  of  lunacy.  Roberts  v.  Brown,  10  Bing.  519 ; 
4  M.  &  Sc.  407. 

4.  For  a  libel  imputing  forgery  or  fraud  in  obtaining  a  bill  of  exchange. 
Stockley  v.  Clement,  4  Bing.  162. 

5.  For  a  libel  in  saying  plaintiff  had  set  fire  to  his  own  property.  Sweet- 
apple  V.  Jesse,  5  B.  &  Ad.  27  ;  West  v.  Smith,  4  Dowl.  703. 

[6.  For  slander  imputing  bigamy  to  a  married  woman.  Herring  v.  Power,, 
10  M.  &  W.  564. 

7.  For  slander  imputing  unnatural  practices.  Thompson  v.  Nye,  16  Q.  B. 
175. 

8.  For  a  libel  calling  plaintiff  a  "truck  master.''  Homer  v.  Taunton,  5 
H.  &  N.  661. 

9.  For  slander  in  calling  a  person  a  "  blackleg,"  imputing  that  he  cheated  at 
cards.     Barrett  v.  Allen,  3  H.  &  N.  376. 

10.  Against  a  railway  company,  for  publishing  a  notice  that  the  plaintiff 
liad  been  convicted  of  an  offence  against  their  by-laws.  Alexander  v..  North 
Eastern  Ry.  Co.  6  B.  &  S.  340.] 

3.  For  a  Libel  imputing  Immorality  or  Q-eneral  Misconduct. 

For  a  libel  charging  that  the  plaintiff  obtained  money  by  unfair  play. 
Digby  V.  Thompson,  4  B.  &  Ad.  821. 

For  imputing  that  plaintiff,  by  furious  driving,  &c.  drove  his  carriage  against 
another,  and  occasioned  death,  &c.     Lord  Churchill  v.  Hunt,  2  B.  &  Aid.  685. 

For  imputing  to  the  plaintiff  unfair  practices  connected  with  horse  racing. 
Greville  v.  Chapman,  5  Q.  B.  731. 
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For  a  libel  charging  that  plaintiff  was  a  "  black  sheep,"  with  an  innuendo. 
M'Gregor  v.  Gregory,  11  M.  &  W.  287  :  2  Dowl.  N.  S.  769;  [O'Brien  v. 
Clement,  16  M.  &  W.  159.] 

4.  For  a  lAlel  upon  the  Plaintiff  in  his  Office,  (e) 

For  a  libel  upon  plaintiff  in  his  office  of  mayor,  imputing  peculation  in  regard 
to  charity  funds.     Godburne  v.  Bowman,  9  Bing.  532 ;  2  M.  &  Sc.  700. 

For  a  libel  on  a  justice  of  the  peace.  Adams  v.  Meredew,  3  Y.  &  J.  219  ; 
overruling  2  Y.  &  J.  417. 

On  overseers  of  the  poor.  Cannell  v.  Curtis,  2  Bing.  N.  C.  228  ;  Wood- 
ward V.  Dowsing,  2  M.  &  R.  74 ;  Cheese  v.  Scales,  10  M.  &  W.  488. 

On  churchwardens.     Jackson  !'.  Adams,  2  Scott,  599  ;  2  Bing.  N.  C.  402. 

On  an  alien  Turkish  Dragoman.     Pisani  v.  Lawson,  6  Bing.  N.  C.  90. 

5.  For  a  Libel  upon  the  Plaintiff  i?i  his  Profession.  (/) 
Upon  a  proctor,  charging  extortion.     Clarkson  v.  Lawson,  6  Bing.  266. 
On  an  attorney  and  vestry  clerk  of  a  parish.    May  v.  Brown,  3  B.  &  C.  113. 
On  physicians,  see  cases  cited,  ante,  Obs. 

6.  For  a  Libel  on  the  Plaintiff  in  his  Trade  or  Occupation,  (ff) 
See  general  form  for  "  Slander,"  ^o«;,  547,  Form  9. 

7.  For  Libels  on  and  by.  Companies. 
See  the  last  edition  of  this  work,  p.  572  ;  \_ante,  502,  538.] 
By  a  joint  stock  company.     Metropolitan  Saloon  Omnibus  Co.  v.  Hawkins, 
4  H.  &  N.  89  ;  28  L.  .J.  Ex.  201.     Against  a  railway  company,  [for  a  libel 
published  by  means  of  a  message  sent  through  an  electric  telegraph.]     Whit- 
field V.  South  liastern  Ry.  Co.  27  L.  J.  Q.  B.  229 ;  [1  El.,  Bl.  &  El.  116.] 

(e)  See  Com.  Dig.  and  Bac.  Ab.  Libels;  ficientpW/na/ac^'eevidenceof  the  party  being 
Stark.  SI.  \\5\  Lumby  v.  Allday,  1  Cr.  &  J.  an  attorney  of  that  court.  Sparlinj;;  o.  Hcd- 
301  ;  [Miller  v.  David,  L.  R.  9  C.  P.  12.5.]         don,  9  Bing.  11.     Where  the  libel  itself  ad- 

(f)  See  other  cases  as  to  libels  on  medi-  mits  plaintiff  was  an  attorney,  no  other  evi- 
cal  men,  Smith  v.  Taylor,  1  N.  E,.  196;  dence  thereof  is  requisite.  As  to  what  puts 
Raraadge  v.  Ryan,  9  Bing.  ,^33;  Ayre  v.  in  issue  the  plaintiff's  general  professional 
Craven,  2  Ad.  &  E.  2.  Libel,  that  physician  character,  Jones  v.  Stevens,  11  Price,  235. 
is  not  qualified,  and  evidence.  Collins  v.  As  to  words  of  general  abuse,  not  relating  to 
Carnegie,  1  Ad.  &  E.  695 ;  Rose.  Ev.  6th  ed.  plaintifl:  as  attorney,  Tomlinson  v.  Brittle- 
373.   Apothecary.   Edsall  v.  Rnssell,  2  Dowl.  bank,  1  H.  &  W".  573.      - 

N.  S.  641 ;  4  M.  &  G.  1090.     What  matter  ((;)   [See  Weiss  v.  Whittemore,  28  Mich, 

is  actionable  as  a  libel  or  slander  of  an  at-  366.]     The  general  rule  is,  that  any  libel  or 

torney,  see  Day  v.  Buller,  3  Wils.  59  ;  Phil-  slander  of  a  tradesman,  though  not  of  the 

lips  V.  Jansen,  2  Esp.  R.  624 ;  May  v.  Brown,  gnodn  which  he   sells,  is  actionable  wilhont 

3   B.   &   C.    113;   4   n.   &   R.  679;   Stark,  special  damage.     Evans  v.  Harlow,  5  Q.  B. 

Slander,  123.     See  a  form  for  accusing  au  624.     So  of  a  party  seeking  a  livelihood  by 

ritrorney  of  "  sharp  practice,"  with  innuen-  any  occupation  (t-hongh  not  a  trader  subject 

does,  &c.  Boydell  v.  Jones,  4  M.  &  W.  446  ;  to  the  bankrupt  law) ;  Whittington  v.  Glad- 

7  Dowl.  210.     In  order  to  prove  that  plain-  win,  5  B.  &  C.  180 ;  and  imputing  to  him  iu- 

tiff  is  an  attorney  (if  denied  by  plea)  an  en-  solvency,  want  of  capacity,  or  dishonesty  in 

tered  copy  of  the  roll  of  attorneys,  signed  by  his  calling,  and  calculated  to  prejudice  him 

the  plaintiff,  is  sufficient.     So  the  book  from  therein.     ]3ac.   Ab.   Slander,   13.   4  ;    Stark, 

the  master's  ofBce,  containing  the  names  of  SI.  2d  ed. ;  Selw.  N.  P.  tit.  Slander;  Figgins 

all  the  attorneys,  produced  by  the  officer  in  v.   Cogswell,   2    M.   &    S.   349;    Saviile  v. 

whose  custody  it  is  kept,  is  good  evidence,  Sweeny,  4  B.  &  Ad.  514 ;  Jones  v.  Littler,  7 

together  with  proof  that  plaintiff  practised  M.  &  W.  423.    Charge  of  immorality  against 

as  attorney  at  the  time  of  the  words  spoken,  a  tradesman,  supra.    Partners  in  trade  may 

U.   V.   Cro.^sley,   2   Esp.   R.   526 ;  Lewis   v.  join  for  a  libel  upon  or  slander  of  them  in 

Walter,  3  B.  &  C.  138  ;  Jones  v.  Stevens,  II  their  business  ;  Cook  v.  Batchellor,  3  B.  &  P. 

Price,  251.     And  the  stamp  office  certificate,  1 50 ;  or  each  may  sue  separately.     Harrison 

sountersigned  by  the  master  of  Q.  B.  is  suf-  .,■.  Bevingtou,  8  C.  &  P.  708. 
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8.  Other  FormB  for  Libels  on  Parties  in  their  Business,  Trade,  Occu- 
pation, ^c.  ;  see  post,  548. 

Upon  a  banking  firm,  charging  that  they  had  stopped  payment.  Forster  v. 
Lawson,  3  Bing.  452 ;  Bromage  v.  Prosser,  4  B.  &  C.  247.  The  like,  by  one 
of  a  firm,  for  a  similar  charge.  Robinson  v.  Marchant,  7  Q.  B.  918  ;  15  L.  J. 
Q.  B.  135. 

Upon  plaintiff  as  a  stage-coach  proprietor.  Clement  v.  Chivis,  9  B.  &  C. 
172. 

For  a  libel  charging  that  a  commercial  firm  were  a  swindling  concern. 
Clarke  v.  Taylor,  2  Bing.  N.  C.  654 ;  [Taylor  v.  Church,  1  E.  D.  Smith, 
279  ;  S.  C.  4  Selden,  452.] 

Against  a  society  for  the  protection  of  trade,  for  publishing  the  plaintiff's 
name  in  a  list  of  persons  who  were  deemed  swindlers  in  trade  by  the  society. 
Goldstein  v.  Foss,  in  error,  4  Bing.  489  ;  Humphreys  v.  Miller,  4  C.  &  P.  7. 

For  a  libel  On  plaintiff  as  surveyor,  &c.  to  a  company.  Rutherford  v.  Evans, 
6  Bing.  451. 

For  a  libel  on  plaintiff  as  a  civil  engineer,  with  special  damage.  Brooks  v. 
Blanchard,  1  Cr.  &  M.  779. 

For  a  libel  on  plaintiff  as  the  vendor  of  a  medicine.  Morrison  v.  Harmer, 
3  Bing.  N.  Cr.  759. 

By  a  servant  against  his  late  master,  for  a  libel,  whereby  plaintiff  lost  a  sit- 
uation.    Pattison  v.  Jones,  8  B.  &  C.  578. 

Form  for  a  libel  in  giving  a  governess  a  false  character,  and  law,  &c.  Foun- 
tain V.  Boodle,  3  Q.  B.  5. 

For  a  libel  on  plaintiff  as  a  cook.  Prudhomme  v.  Fraser,  1  M.  &  Rob. 
435  ;  2  Ad.  &  E.  645. 

[For  libel  on  a  certificated  master  of  a  ship,  imputing  that  he  was  drunk 
while  in  command  of  a  .ship.     Irwin  v.  Brandwood,  2  H.  &  C.  960.] 

9.  For  Slander.  (K) 

For  that  the  defendant  falsely  and  maliciously  spoke  and  published  of  the 
plaintiff  [in  relation  to  his  "  trade,"  or  "  profession,"  or  "  office,"  as  the  case 
may  he,  of  '•  a  butcher,"  which  he  then  exercised  and  carried  on],  the  words 
following,  that  is  to  say,  («")  "  he  is  a  thief,"  or  "  he  is  insolvent."  \_If  there  he 
any  special  damage,  (k)  here  state  it  with  such  reasonable  "particularity  as  to 
give  notice  to  the  defendant  of  the  peculiar  injury  complained  of;  for  in- 
stance :]  whereby  (l)  he  lost  his  situation  as  gamekeeper  in  the  employ  of  A. 

(A)  See    Common   Law   Procedure   Act,  or  DOt,  otherwise  the  plaintiff  cannot  prove 

1852,  R.  61,  sch.  B.  it,  to  enhance  the  damage.     1   Saund,  243, 

(i)   The   precise  words  used   must  be  set  note  (5).     It  is  absolutely  necessary  to  main- 

ont.     Gutsole  v.  Mathers,  1  M.  &  W.  495.  tain  the  action,  if   the  words  be  only  of  a 

See  Stannard  v.  Harper,  5  M.  &  E.  295  ;  vice  disparaging   nature,  without  imputing  any 

versa,  R.  v.  Berry,  4  T.  R.  217.     See,  also,  crime,  or  are  not  spoken  of  the  plaintiff  in 

M'Pherson  v.  Daniels,  18  B.  &  C.  274 ;  Bell  his  office,  &c.     Kelly  v.  Partington,  5  B.  & 

V  Byrne,  13  East,  554  ;  [ante,  541.]    Words  Ad.  645  ;   Ayre  v.  Craven,  2  Ad.  &  E.  2  ; 

spoken  at  different  times  may  be  given  in  [Roberts  v.  Roberta,  5  B.  &  S.  384.] 
evidence  on  one  count.     Charlter  v.  Barret,         [t)  This  means  entirely  from  the  slander, 

Peake,  32.  Bing  v.  Watts,  8  C.  &  P.  614,  though  A.  B. 

(it)  Special  damage,  when  it  exists,  should  may  not  have  believed  it.    Knight  v.  Gibbs, 

be  alleged,  whether  the  slander  is  actionable  1  Ad.  &  E.  43  ;  [ante,  543.] 
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£or  "  whereby  A.  B.  and  C.  D,  (m)  refused  to  deal  with  or  to  recommend  (m) 
the  plaintiff  in  the  way  of  his  trade  as  a  butcher,''  or  "  refused  to  send  him  a 
sum  of  money,"  or  "  to  sell  him  goods  on  credit,"  or  "  to  take  him  into  their 
service  as  clerk  "]. 

10.  Other  Forms  for  Slander  of  Plaintiff  in  his  Business,  Trade,  or 
Occupation  ;  see  ante,  546,  547.  (o) 

For  words  imputing  insolvency  to  bankers.  Bromage  v.  Prosser,  4  B.  &  C. 
247;  Forster  v.  Lawson,  3  Bing.  452  ;  Eobinson  v.  Marchant,  7  Q.  B.  918; 
15  L.  J.  Q.  B.  135. 

For  slander,  imputing  to  plaintiff,  a  tradesman,  that  he  had  spread  a  report 
calculated  to  injure  a  public  sale  by  another  tradesman,  whereby  the  latter 
refused  to  deal  with  the  plaintiff.  Wood  v.  Adam,  6  Bing.  481  ;  4  C.  &  P. 
269. 

For  slanderous  words  spoken  of  plaintiff  as  clerk  of  a  company.  Lumby  v. 
Allday,  1  Cr.  &  J.  301 ;  Francis  v.  Eoose,  3  M.  &  "W.  191. 

For  slander  of  the  plaintiff  as  chief  mate  of  a  merchant  ship.  Andrews  v, 
Thornton,  8  Bing.  431  ;  1  M.  &  Sc.  670,  S.  C. 

For  a  libel  on  a  toll  collector  and  treasurer.     Sellers  v.  Tell,  4  B.  &  C.  655. 

For  a  libel  on  an  assistant  overseer,  imputing  false  accounts.  (Cannell  v. 
Curtis,  2  B.  &  C.  228. 

For  slanderous  words  of  a  coach  proprietor  and  seller  of  horses,  showing 
special  damage.     M'Pherson  v.  Daniels,  10  B.  &  C.  263. 

For  slandering  a  boarding-house  keeper  and  his  wife  ;  Saville  v.  Sweeny, 
4  B.  &  Ad.  514;  a  governess;  2  Chit.  PI.  7th  ed.  473. 

For  slander  of  a  journeyman  in  his  occupation,  whereby  his  employer  dis- 
charged him.     Towgood  v.  Spyring,  1  Cr.,  M.  &  R.  181. 

Slander  of  a  domestic  servant.  2  Chit.  PI.  7th  ed.  463  ;  Rogers  v.  Clifton, 
3  B.  &  P.  587 ;  Pattison  v.  Jones,  8  B.  &  C.  578;  Child  v.  Affleck,  9  B.  &  C. 
403 ;  ante,  547. 

For  slander,  imputing  to  a  pawnbroker  that  he  had  been  guilty  of  "  duffing  " 
goods.     Hickinbotham  v.  Leach,  10  M.  &  W.  361 ;  2  Dowl.  N.  S.  270. 

For  slander  of  a  butcher  in  his  trade,  that  he  "  used  two  balls  to  his  steel- 
yard."    Griffiths  V.  Lewis,  8  Q.  B.  841 ;  15  L.  J.  Q.  B.  249. 

By  a  policeman  against  a  magistrate,  for  words  uttered  by  him  in  the  inves- 
tigation of  a  case  in  which  the  policeman  gave  evidence,  whereby  plaintiff  was 
dismissed.     Kendillon  v.  Maltby,  1  Cr.  &  M.  402  ;  2  M.  &  R.  438. 

[Action  by  copartners  as  joint  plaintiffs  for  slander  respecting  their  trade. 
Cook  V.  Batchellor,  3  B.  &  P.  150 ;  Maitland  v.  Goldney,  2  East,  426  ;  For- 
ster V.  Lawson,  3  Bing.  452. 

(m)  The  names  must  be  mentioQcd;  Ma-  the  defendant  repeated  the  words  to  A.  B., 
lachy  V.  Soper,  3  Bing.  N.  C.  382  ;  Delegal  who,  in  consequence,  refused  to  deal  with 
V.  Highley,  8  C.  &  P.  444  ;  unless  leading  to  the  plaintiff.  Ward  v.  Weeks,  7  Bing.  211. 
great  prolixity ;  and  the  parties  themselves  See  Stevry  v.  Foreman,  2  C.  &  P.  .592. 
must  he  called,  their  declarations  not  being  (o)  Spoken  words  imputing  to  a  man  mis- 
sufficient.  1  Saund.  243  d,  note  ;  [nnie,  542,  conduct  in  his  office  or  trade  are  actionable, 
543,1  -A-S  to  loss  of  trade,  ante,  Obs.  "  Dam-  although  the  office  or  trade  is  not  one  of 
age!"  which   the   court   can    take  judicial    notice. 

(n)  This  is  not  proved  by  evidence,  that  Foulgcr  v.  Newcomb,  2  L.  K.  Ex.  327. 
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For  slandet  imputing  bankruptcy  to  a  tradesman.  Brown  v.  Smith,  13  C. 
B.  596. 

For  slander  of  an  innkeeper,  stating  special  damage.  Evans  v.  Harries,  1 
H.  &  N.  251. 

For  slander  in  calling  a  stockbroker  a  "  lame  duck."  Morris  v.  Langdale, 
2  B.  &  P.  284. 

For  slander  of  a  corn  dealer,  imputing  that  he  delivered  goods  worse  than 
those  bargained  for.  Thomas  v.  Jackson,  3  Bing.  104.  See  Babonneau  v. 
Farrell,  15  C.  B.  360. 

For  slander  of  a  gamekeeper,  imputing  that  he  kUled  foxes.  Foulger  v. 
Newcomb,  L.  E.  2  Ex.  327. 

11.  Counts  for  Slander  in  respect  of  Words  not  actionable  in  themselves, 
but  only  in  Respect  of  the  Special  Damage  caused  thereby. 

For  slander  of  minister,  imputing  incontinence,  stating  loss  of  some  of  his 
congregation.     Hartley  v.  Herring,  8  T.  R.  130. 

For  slander,  imputing  incontinence  to  the  plaintiif,  whereby  she  lost  the 
society  and  hospitality  of  her  friends.  Moore  v.  Meagher,  1  Taunt.  39  ;  Wilby 
tf.  Elston,  8  C.  B.  142.] 

FOR   SLANDER   OF   TITLE. 

See  Forms,  2  Chit.  PI.  7th  ed.  480 ;  Rowe  v.  Roach,  1  M.  &  S.  304 ;  Pitt 
V.  Donovan,  1  M.  &  S.  639  ;  Smith  v.  Spooner,  3  Taunt.  246  ;  Millman  v. 
Pratt,  2  B.  &  C.  486 ;  Malachy  v.  Soper,  3  Bing.  N.  C.  371.  The  law  on  this 
subject  is  fully  explained  in  the  latter  case :  an  action  for  either  written  or 
verbal  defamatioi)  of  a  chattel  will  not  lie  without  special  damage.  Ingram  v. 
Lawson,  6  Bing.  N.  C.  212 ;  9  C.  &  P.  326 ;  Malachy  v.  Soper,  uU  sup.  As  to 
publishing  that  goods  offered  for  sale  by  auction  were  the  property  of  another, 
Carr  v.  Duckett,  5  H.  &  N.  783;  29  L.  J.  Ex.  468;  see  Gutsole  v.  Mathers, 
1  M.  &  W.  495  ;  Rowe  v.  Roach,  1  M.  &  S.  304.  [As  to  saying  of  a  cattle- 
dealer  that  he  then  had  the  cattle  disease  among  his  cows,  see  per  Blackburn 
J.  in  Watkin  v.  Hall,  3  Q.  B.  399.  As  to  saying  of  a  stallion  kept  by  the 
owner  for  the  use  of  mares  that  he  has  got  the  venereal  disease,  see  Wier  v. 
Allen,  51  N.  H.  177.]  There  must  be  either  express  or  implied  malice  ;  Har- 
grave  v.  Le  Breton,  4  Burr.  2422 ;  see  Brook  v.  Rawl,  4  Ex.  524 ;  19  L.  J. 
Ex.  114;  Smiths.  Spooner,  3  Taunt.  246;  [Likew.  McKinstry,  3  Abb.  (N.  Y.) 
App.  Dec.  62;  Stark  v.  Chitwood,  5  Kansas,  141;]  but  malice  will  not  be 
inferred  from  the  defendant  having  put  a  wrong  construction  on  a  complicated 
act  of  parliament.  Pater  v.  Baker,  3  C.  B.  868  ;  16  L.  J.  C.  P.  124.  The 
libel  or  the  very  words  themselves  must  be  set  out  verbatim.  Gutsole  v. 
Mathers,  1  M.  &  "W.  495. 


LIGHTS.     See  "  Ancient  Lights,"  "  Injunction." 
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LODGING-HOUSE  KEEPER. 

Ob8.  —  See  ante,  "  Innkeeper."  There  is  no  duty  on  the  part  of  a  lodging-house 
keeper  to  take  care  of  his  lodger's  goods.  And  therefore,  in  the  absence  of 
any  misfeasance  by  him,  he  is  not  responsible  for  a  loss  arising  from  neglect 
to  take  such  care  of  his  house  as  a  prudent  owner  would  take,  or  for  the 
wrongful  act  of  a  stranger,  to  whom,  with  the  license  of  the  lodger,  accord- 
ing to  the  usage  between  landlord  and  tenant,  he  had  shown  the  apartments 
for  the  purpose  of  letting  them  after  the  expiration  of  the  lodger's  tenancy. 
Houlder  v.  Soulby  8  C.  B.  N.  S.  254;  29  L.  J.  C.  P.  246;  T>aiisey  y.  Rich- 
ardson, 3  El.  &  BL  144;  23  L.  J.  Q.  B.  217.  See,  also,  the  first  resolution  in 
Calye's  case,  8  Co.  R.;  1  Smith's  L.  Cas. 


MAGISTRATE.     See  "  Justice  of  the  Peace." 


MAINTENANCE. 

Ob8.  — ^re^e,  307,  note  (0,  436;  [2  Chitty  Contr.  (11th  Am.  ed.)  996,  and  note 
(d).]  "  Maintenance  in  general  signifies  an  unlawful  taking  in  hand  or  up- 
holding of  quarrels,  or  sides,  to  the  disturbance  or  hindrance  of  common 
right."  Bac.  Ab.  Maintenance,  where  see  the  law  and  the  statutes  relat- 
ing thereto.  Being  a  common  law  wrong,  the  declaration  need  not  conclude 
contra  formam  staiuti.  And  it  is  sufficient  to  allege  that  the  defendant  un- 
lawfully maintained  the  former  action.  Pechel  v.  Watson,  8  M.  &  W.  691; 
11  L.  J.  Ex.  225,  where  see  a  form. 
See  declaration  against  an  attornev  for  procuring  a  suit  to  be  commenced; 
Flight  V.  Leman,  4  Q.  B.  883;  12"L.  J.  Q.  B.  353;  where  it  was  held  that  as 
the  count  was  not  for  maintenance  in  its  proper  sense,  it  was  necessary  to 
aver  that  the  action  was  commenced  and  prosecuted  without  reasonable  or 
probable  cause.  See  a  count  for  instigating  a  suit,  and  another  for  mainte- 
nance. Pechell  !'.  Watson,  supra. 
For  the  statute  against  maintenance,  see  the  report  of  the  Osborne  case,  1 1  L. 
J.  Ex.  227.     See  ante,  pt.  1,  p.  307,  note  (t). 


MALICIOUS   ARREST   AND   PROSECUTION. 

Obs.  —  Malicious  Arrest.  —  In  order  to  maintain  an  action  for  a  malicious  arrest  the 
plaintiff  must  show:  1,  the  absence  of  reasonable  or prohahle  cause  for  such 
arrest;  2,  malice  in  instituting  the  former  action.  [Shafer  o.  Loucks,  58 
Barb.  426  ;  Deitz  ».  Langfeit,  63  Penn.  St.  234;  Preston  v.  Cooper,  1  Dill.  689; 
Fullenwider  v.  McWilliams,  7  Bush  (Ky.),  389  ;  Burnaps  i.  Albert,  Taney, 
244;  Lindsay  v.  Larned,  17  Mass.  190  ;  Brigham  v.  Aldrich,  105  Mass.  212, 
213;  Dickinson  v.  Maynard,  20  La.  An.  66;  Moore  v.  Sauborin,  42  Missou. 
490  ;  Ammerman  v.  Crosby,  26  Ind.  451  ;  Cook  v.  Walker,  30  Geo.  519  ;  Bar- 
ron V.  Mason,' 31  Vt.  189;]  3,  the  former  suit,  and  arrest  or  imprisonment 
therein  by  the  defendant;  and  4,  that  the  former  suit  has  been  determined 
in  the  plaintiff's  favor. 
The  absence  of  reasonable  or  probable  cause  must  be  alleged.  Dimmock  v. 
Bowley,  1  C.  B.  N.  S.  542;  26  L.  J.  C.  P.  231 ;  [Dennehey  v.  Woodsum,  100 
Mass.  195;  Closson  w.  Staples,  42  Vt.  209;  Given  v.  Webb,  7  Rob.  (N.  Y.) 
65.]  Whether  or  not  there  is  reasonable  or  prohahle  cause  for  an  action  or 
prosecution  is  a  mixed  question  of  fact  and  law ;  the  jury  have  to  find  the 
facts  attending,  and  giving  a  character  to  the  prosecution,  and  the  judge  has 
to  decide  the  question  of  law,  whether  or  not  the  circumstances,  when  found 
and  undisputed,  afforded  probable  cause.  Panton  v.  Williams,  2  Q.  B.  169. 
See  Douglass  o.  Corbett,  6  El.  &  BI.  511.  If  there  are  not  any  facts  in  dis- 
pute, the  judge  alone  must  decide  the  question.  Watson  v.  Whitmore,  14  L. 
J.  Ex.  41;  Hinton  v.  Heather,  14  M.  &  W.  131;  [Bacon  v.  Towne,  4  Cash. 


DECLARATIONS  IN  TORT.      MALICIOUS  ARREST.  551 

Osa.  217;  Stone  v.  Crooker,  24  Pick.  81;  Cloon  v.  Gerry,  13  Gray,  201;  Kidder 
V.  Parkhurst,  3  Allen,  393;  Cole  v.  Curtis,  16  Minn.  182;  Driggs  v.  Burton, 
44  Vt.  124;  Wliitfield  v.  Westbrook,  40  Miss.  311;  Hill  v.  Palm,  38  Missou. 
13;  Cooper  v.  Utterbach,  39  Md.  282;  Besson  v.  Southard,  10  N.  Y.  236; 
Center  v.  Spring,  2  Clarke  (Iowa),  393;  Israel  v.  Brooks,  23  111.  575;  Asb  v. 
Marlow,  20  Ohio,  119;  Mitchell  v.  Wall,  111  Mass.  492;  Good  w.  Trench,  115 
Mass.  201.]  It  is  incumbent  on  the  plaintiff  to  adduce  some  evidence,  though 
slight,  and  prima  facie  testimony  will  suffice  of  the  want  of  probable  cause 
for  the  action  or  prosecution  ;  [see  Grant  v.  Moore,  29  Cal.  644 ;  Cloon  v. 
Gerry,  13  Gray,  201;]  and  then,  seniUe,  it  will  lie  on  the  defendant  to  rebut 
malice,  to  show  that  he  was  ignorant  of  or  had  mistaken  the  facts;  Mitchell 
V.  Williams,  11  M.  &  W.  205;  [Brigham  v.  Aldrich,  105  Mass.  21-2;]  but  proof 
of  the  most  express  malice  will  not  per  .ie  establish  the  absence  of  reasonable 
cause  for  the  proceeding.  Taylor  o.  Willans,  2  B.  &  Ad.  857;  Johnson  «. 
Sutton,  1  T.  R.  493:  Turner  v.  Turner,  Gow  R.  20;  [Mitchinson  v.  Cross, 
.  58  111.  366;  Mortoa  J.  in  O'Brien  i'.  B.arry,  106  Mass.  303,  304;  Casperson  ii. 
Sproule,  39  Missou.  39;  Parker  v.  Farley,  10  Cush.  281;  Stone  v.  Crooker,  24 
Pick.  83;  Spengler  v.  Davy,  15  Grattan,  381.]  "  What  shall  amount  to  such 
a  combination  of  malice  and  want  of  probable  cause,  is  so  much  a  matter  of 
fact  in  each  individual  case  as  to  render  it  impossible  to  lay  down  any  general 
rule  on  the  subject;  but  there  ought  to  be  enough  to  satisfy  a  reasonable  man 
that  the  accuser  had  no  ground  for  proceeding  but  his  desire  to  injure  the 
accused."  Williams  y.  Taylor,  6  Bing.  186,  per  Tindal  C.  J.  Circumstances 
of  mere  suspicion  will  not  be  sufficient.  Busst  u.  Gibbons,  3  L.  J.  Ex.  75; 
Heslop  V.  Chapman,  23  L.  J.  Q.  B.  49;  [Josselyn  v.  McAllister,  25  Mich.  45. 
To  constitute  "probable  cause"  there  must  be  a  reasonable  ground  of  sus- 
picion, supported  by  circumstances  sufficiently  strong  in  themselves  to  lead  a 
man  of  ordinary  caution  and  prudence  to  believe  that  the  plaintiff  was  guilty, 
or  liable  to  the  process  or  proceeding  against  him.  Mowry  v.  Whipple,  8  R. 
I.  360;  Shafer  v.  Loucks,  58  Barb.  426;  Shaul  v.  Brown,  28  Iowa,  37;  Cole 
V.  Curtis,  16  Minn.  182;  Hays  v.  Blizzard,  30  Ind.  457;  Callahan  c;.  Caffarata, 
39  Missou.  136;  Lacy  v.  Mitchell,  23  Ind.  67;  Humphries  u.  Parker,  52  Maine, 
502;  Ross  r.  Innis,  35  111.  487;  Bacon  n.  Towne,  4  Cush.  217;  Spengler  v. 
Davy,  15  Grattan,  381;  Scanlan  r.  Cowley,  2  Hilton,  489;'  Mitchell  v.  Wall, 
111  Mass.  492.  The  burden  of  proof  to  show  a  want  of  probable  cause,  and 
also  malice,  is  on  the  plaintiff,  who  is  bound  to  allege  them.,  Morton  J.  in 
Stone  0.  Crocker,  24  Pick.  84;  Shaw  C.  J.  in  Cloon  u.  Gerry,  13  Gray,  201, 
202;  Grant  u.  Moore,  29  Cal.  644;  Ritchey  u.  Davis,  11  Iowa,  124;  Wheeler  u. 
Nesbitt,  24  How.  (U.  S.)  544;  Wade  v.  Walden,  23  111.  425;  Israel  v.  Brooks, 
23  111.  575;  Mitchell  o.  Wall,  111  Mass.  492;  Levi  v.  Brannan,  39  Cal.  485; 
Good  V.  French,  115  Mass.  201.] 
Malice  (which  is  of  two  kinds,  viz.  malice  in  law  and  malice  in  fact,  or  actual 
malice)  must  also  be  proved  by  the  plaintiff  to  maintain  an  action  for  an  un- 
founded arrest  or  prosecution.  He  must  prove  malice  in  fact,  independently 
of  the  act  itself  done  by  the  defendant.  From  proof  of  want  of  probable 
cause  the  jury  may,  however,  infer  malice;  such  proof  is  prima  facie  evidence 
of  malice;  but  this  is  an  inference  not  of  laio,  but  of  fact,  which  the  jury  are 
not  bound  to  draw,  and  the  presenting  to  the  jury  the  absence  of  probable 
cause,  as  conclusive  evidence  of  legal  malice,  is  a  misdirection.  Mitchell  v. 
Jenkins,  5  B.  &  Ad.  588.  See  Weston  v.  Beeman,  27  L.  J.  Ex.  57;  [Levi  v. 
Brannan,  39  Cal.  485;  Burnaps  «.  Albert,  Taney,  244;  Cloon  v.  Gerry,  13 
Gray,  201;  Wiggin  v.  Coffin,  3  Story.  1;  Mowry  v.  Whipple,  8  R.  I.  860; 
Straus  V.  Young,  36  Md.  246;  Closson  v.  Staples,  42  Vt.  209;  Ammerman 
(J.  Crosby,  26  Ind.  451;  ScoKeld  v.  Ferrers,  47  Penn.  St.  194;  Malone  v. 
Murphy,"  2  Kansas,  250;  Humphries  v.  Parker,  52  Maine,  502;  Cecil  u. 
Clarke,  1 7  Md.  508.]  , 
The  proceedings  in  the  former  suit  must  be  proved,  and  its  determination  in 
favor  of  the  plaintiff.  Barber  v.  Lissiter,  29  L.  J.  C.  P.  161;  7  C.  B.  N.  S. 
175;  Whitworth  v.  Hall,  2  B.  &  Ad.  695;  [Redway  v.  McAndrew,  L.  R.  9 
Q.  B.  74;  Castrique  v.  Behrens,  3  El.  &  El.  709  ;  Bacon  v.  Towne,  4  Cush.  217; 
Brown  I).  Randall,  36  Conn.  56;  Meyer  v.  Walter,  64  Penn.  St.  283;  01m- 
stead  0.  Partridge,  16  Gray,  381;  Driggs  v.  Burton,  44  Vt.  124;  O'Brien  v. 
Barry,  106  Mass.  300;  Bacon  v.  Waters,  2  Allen,  400;  Wheeler  v.  Nesbitt, 
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Obs.  2-1  How.  (U.  S.)  544;  Gorrellu.  Snow,  31  Ind.  215;  Hays  m.  Blizzard,  30lnd. 
457;  Grant  v.  Moore,  29  Cal.  6^4;  Wood  v.  Laycock,  3  Met.  (Ky.)  192.  As 
to  what  amounts  to  a  termination  of  the  suit,  see  Bacon  i;.  Towne,  4  Cush. 
217;  Parker  v.  Farley,  10  Cush.  279;  Brown  v.  Lakeman,  12  Cush.  482; 
Johnson  v.  Shove,  6  Gray,  498;  Stancliffi  v.  Palmeter,  18  Ind.  321.]  But 
this  rule  does  not  apply  where  the  proceedings  in  respect  of  which  the-  action 
is  brought  are  ex  parte,  and  must,  of  necessity,  terminate  unfavorably  to  the 
plaintiff.  Steward  v.  Gromett,  39  L.  J.  C.  P.  170 ;  7  C.  B.  N.  S.  191.  The 
arrest  and  consequent  damage  must  also  be  proved.  Cotterill  y.  Jones,  11  C. 
B.  713;  21  L.J.  C.  P.  2. 

An  action  will  lie  against  a  judgment  creditor  for  maliciously  and  without  rea- 
sonable or  probable  cause  indorsing  a  writ  of  ca.  sa.  issued  on  such  judgment 
for  a  larger  sum  than  due,  and  causing  the  plaintiff  to  be  arrested.  Gilding 
0.  Eyre,  10  C.  B.  N.  S.  592 ;  31  L.  J.  C.  P.  174  ;  Churchill  v.  Siggers,  3  El. 
&  Bl.  929;  Jenings  v.  Florence,  26  L.  J.  C.  P.  277;  2  C.  B.  N.  S.  467;  [see 
Barnett  v.  Reed,  51  Penn.  St.  190;]  and  it  is  not  necessary  to  the  action  that 
the  plaintiff  should  have  been  discharged  by  the  court.  A  railway  company, 
or  corporation,  is  not  liable  in  this  action  in  respect  of  criminal  proceedings 
instituted  by  their  servant  without  their  knowledge  or  direction.  Stevens  v. 
Midland  Ry.  Co.  23  L.  J.  Ex.  328,;  10  Ex.  352.  And  see  Eastern  Counties  Ry. 
Co.  V.  Broom,  6  Ex.  314;  20  L.  J.  Ex.  196;  Roe  !>.  Birkenhead  Ry.  Co.  7 
Ex.  36;  20  L.  J.  Ex.  9;  Goff  v.  Great  Northern  Ry.  Co.  30  L.  J.  Q.  B.  148. 
[But  that  a  corporation  may  be  liable  in  an  action  for  malicious  prosecution, 
see  an!e,  502.] 

Special  damage  must  be  alleged  and  proved  in  an  action  for  maliciously  prose- 
cuting civil  proceedings,  and  extra  costs,  beyond  the  taxed  costs,  allowed 
in  the  suit,  are  not  sufficient  special  damage.  Cotterell  v.  Jones,  11  C.  B. 
713. 

This  action  cannot  be  brought  in  the  county  courts.  9  &  10  Vict.  c.  95,  s.  58. 
See,  generally,  3  Bl.  C.  126;  Bae.  Abr.  Action  on  the  Case,  H.;  Com.  Dig.  Ac- 
tion upon  the  Case  for  a  Conspiracy;  Heywood  v.  CoUinge,  9  Ad.  &  E.  268; 
Addison  on  Torts.  [Actions  of  this  sort  are  not  favox'ed.  Laville  v.  Bigue- 
naud,  15  La.  An.  421;  Cloon  u.  Gerry,  13  Gray,  201;  Kidder  u.  Parkhurst, 
3  Allen,  393.] 

1.  For  maliciously/  and  without  Probable  Cause  for  believing  that  the 
Plaintiff  was  about  to  quit  England,  procuring  a  Judge'' s  Order  for 
a  Capias  (under  1^2  Viet.  c.  110,  s.  3),  on  which  Plaintiff  was 
arrested,  (p) 
For  that  the  defendant  having  commenced  an  action  against  the  plaintiff,  in 

the   court   of at  Westminster,  maliciously  and   falsely  represented   by 

means  of  a  false  affidavit  to  one  of  the  judges  of  the  said  court,  (q)  that  the 
plaintiff  was  about  to  quit  England,  unless  forthwith  apprehended,  and  thereby 
maliciously,  (r)  and  without  reasonable  or  probable  cause,  obtained  from  the 
said  judge  an  order  directing  the  plaintiff  to  be  held  to  bail  for  the  sum  of 

£ .     And  thereupon  and  in  pursuance  of  the  said  order,  the  defendant 

caused  to  be  issued  out  of  the  said  court,  a  writ  of  capias  directed  to  the  said 
sheriff  of ,  whereby  the  said  sheriff  was  commanded   by  our  lady  the 


(p)  See  form,  &c.  Petrie  v.  Lament,  3  M.  procured  the  order,  &c.  was  held  good  after 
&  6.  702;  4  Scott  N.  R.  435;  as  to  where  verdict,  Daniels  v.  Fielding,  16  M.  &  W. 
an  attorney,  merely  acting  as  such,  is  liable,     200. 


Davies  v.  Jenkins,  11  M.  &  W.  745.  (r)  If  malice  or  falsehood  be  not  averred 

(o)  There  must  have  been  some  imposi-  the  count  will  be  bad  in  arrest  of  judgment, 

tion,  or  suggestio  /a?si,  practised   upon  the  De  Medina  v.  Groves,  15  L.J.  Q.  B.  284; 

judge,  to  maintain  this  action,  and  the  mere  Saxon  v.  Castle,  6  Ad.  &  E.  652.     See,  also, 

fact  of  the  order  for  the  arrest  being  after-  1   Saund.  242  a,  note  (2) ;  and  see  Pryce  v. 

wards  rescinded   is    not    sufficient,    though  Belcher,  15   L.  J.  0.  P.  305 ;    Gibbons   i/. 

an  allegation  that  the  defendant  "falsely"  Maynal,  3  C.  B.  181. 
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queen,  that  [sej  out  writ'],  (s)  And  the  defendant  caused  the  said  writ  to  be 
indorsed  for  bail  for  £ ,  and  to  be  delivered  to  the  said  sheriiF  to  be  exe- 
cuted, and  caused  the  plaintiff  to  be  arrested,  (t)  under  and  by  virtue  of  the 
said  writ,  and  to  be  detained  for  a  long  time  until  (u)  he  obtained  his  discharge 
by  an  order  of  a  judge  {_or  of  the  said  court]  duly  made  in  that  behalf,  on  the 
ground  that  he  was  not  about  to  quit  England,  whereby  the  plaintiff  suffered 
pain  and  anxiety  of  mind,  and  was  prevented  from  transacting  his  business,  and 
was  injured  in  his  credit  and  circumstances,  and  incurred  expenses  (x)  in  ob- 
taining his  release  from  such  arrest  and  imprisonment. 

2.  For  maliciously/  causing  Plaintiff'  to  be  arrested  for  a  Larger  Sum 

than  was  really  due.  (z/) 

Jenings  V.  Florence,  26  L.  J.  C.  P.  277;  2  C.  B.  N.  S.  467;  Churchill  v. 
Siggers,  3  El.  &  Bl.  929  ;  Gildings.  Eyre,  31  L.J.  C.  P.  174;  10  C.  B-  N.  S. 
592 ;  Huffer  v.  Allen,  2  L.  R.  Ex.  15  ;'  36  L.  J.  Ex.  17. 

3.  Against  the  Plaintiff  in  a  former  Action,  who  having  issued  two 
concurrent  Writs  of  Capias  into  different  Counties,  one  of  which  was 
executed  and  the  Debt  thereupon  paid,  neglected  to  countermand  the 
Second  Writ,  whereby  it  was  executed,  ^c. 

Tebbut  V.  Holt,  1  Car.  &  K.  282.  See  Scheibel  v.  Fairbain,  1  B.  &  P. 
392;  Lewis  v.  Morris,  2  Cr.  &  M.  712.     It  seems  that  actual  malice  is  an 


(s)  The  writ  and  indorsement  should  be 
accurately  stated.  Gadd  v.  Bennett,  5  Price, 
.MO. 

{t)  This  allegation  requires  evidence  of 
an  airest  or  detainer  ;  Wlialley  v.  Pepper,  7 
C.  &  P.  506 ;  it  is  not  proved  by  showing  a 
bail-bond  without  a  caption.  Berry  v.  Ad- 
amson,  6  B.  &  C.  528 ;  2  C  .  &  P.  503.  See 
Bates  V.  Pilling,  2  Cr.  &  M.  374 ;  Amor  v. 
Blofield,  9  Bing.  91.  See  form  of  count  for 
maliciously  holding  to  bail  without  stating 
arrest,  Small  v.  Gray,  2  C.  &  P.  605. 

(u)  The  above  allegation  does  not  posi- 
tively require  proof  of  bail  given  to  support 
the  action ,  and  an  action  lies  for  the  deten- 
tion without  such  proof.  Bristow  v.  Hey- 
wood,  4  Camp.  213  ;  1  Stark.  E.  48. 

(x)  It  seems  extra  costs  are  not  recover- 
able as  damages ;  Sinclair  v.  Eldred,  4 
Taunt.  7  ;  Webber  v.  Nicholas,  R.  &  M. 
419;  Jenkins  v.  Biddulph,  4  Bing.  160; 
sed  vide  Gould  v.  Barratt,  2  M.  &  Rob. 
171;  Sandback  v.  Thomas,  1  Stark,  R.  306, 
where  Lord  Ellenborough  held  that  costs 
as  between  attorney  and  client  may  be  re- 
'overed. 

(y)  A  declaration  can  easily  be  framed  to 
suit  the  circumstances  from  the  last  form. 
Golding  V.  Page,  26  L.  J.  C.  P,  277  ;  Jen- 
ings V.  Florence,  2  C.  B.  N.  S.  467 ;  Gough 
!).  Cribb,  11  M.  &  W.  497.  See  last  edition 
of  this  work.  [Excessive  attachment,  Sav- 
age I'.  Brewer,  16  Pick.  453 ;  Spaids  v.  Bar- 
rett, 57  111.  289 ;  malice  must  be  alleged. 
Dauchy  v.  Salisbury,  29  Conn.  124.]  The 
legal  termination  of  the  former  suit  must  be 
alleged.  See  ante,  Obs.  551.  The  omission 
fn  Bhnw  that  the  suit  has  been  determined  is 


cured  by  verdict.  See  1  Saund.  228  6.  A 
general  allegation  that  the  suit  was  ended 
and  determined,  not  showing  how,  would  no 
doubt  be  sufficient  after  verdict,  and  perhaps 
on  general  demurrer,  but  would  probably  be 
held  insufficient  on  special  demurrer.  See 
forms,  &c.  referred  'to  2  Chit.  PI.  7th  ed. 
If  the  declaration  state  liow  the  suit  was  de- 
termined, the  piirticular  mode  alleged  must, 
if  denied,  be  proved.  Coombe  v.  Capron,  1 
M.  &  Rob.  398.  Termination  by  stet  proces- 
sus by  consent.  Wilkinson  v.  Howell,  M.  & 
M.  495.  Sufficient  if  by  rule  of  court  and 
payment  of  debt  and  costs.  Brook  v.  Carpen- 
ter, 3  Bing.  297.  Or  by  rule,  &c.  to  discon- 
tinue, lb.  408 ;  Gadd  v.  Bennett,  5  Price,  540 ; 
Pierce  v.  Strut,  3  B.  &  Ad.  397 ;  Bristow  v. 
Hey  wood,  1  St.ark.  R.  48 ;  4  Camp.  213; 
Webb  V.  Hill,  3  C.  &  P.  485 ;  M.  &  M.  253  ; 
Judge  V.  Morgan,  13  East.  547;  Brandt  v. 
Peacock,  1  B.  &  C.  649.  Semble,  the  mode 
in  which  the  original  action  is  determined 
need  not  be  such  as  in  itself  shows  a  want  of 
reasonable  cause.  See  per  Patteson  J.  Nor- 
rish  V.  Richards,  3  Ad.  &  E.  733,  737  ;  Wil- 
kinson V.  Howell,  supra.  If  no  non  pros.  &c. 
in  the  original  action,  the  defendant  therein 
cannot  sue  for  a  malicious  arrest  till  the  ex- 
piration of  the  time  for  declaring,  the  action 
not  being  otherwise  determined.  lb.  The 
writ  of  capias  is  no  longer  a  step  in  the  ac- 
tion, and  therefore  the  plaintiff  is  not  bound 
to  declare  before  the  end  of  the  next  term 
after  the  arrest.  Ireland  v.  Berry,  5  Q.  B.  551. 
Rule  to  discontinue  sufficient  proof,  without 
producing  the  judgment  roll.  Watkins  u. 
Lee,  7  Dowl.  498;  S.  C.  5  M.  &  W.  270. 
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essential  ingredient  in  an  action  of  the  above  nature.  See  form  of  declaration 
in  Lewis  v.  Morris  for  neglecting  to  countermand  a  ca.  sa. ;  and  see  Smith  r. 
Eggington,  7  Ad.  &  E.  167.  See  a  form  for  refusing  to  receive  a  debt  and 
costs  for  which  plaintiff  had  been  taken  on  a  ca.  sa.  ^nd  which  he  tendered  to 
defendant,  and  for  refusing  to  direct  the  sheriff  to  discharge  the  plaintiff. 
Crozer  v.  Pilling,  4  B.  &  C.  26. 

4.  Other  Forms  for  Malicious   Injuries   in  Actions  and  other  Civil 

Proceedings. 

It  must  be  remembered  that  many  of  the  under-mentioned  forms  were 
framed  before  the  1  &  2  Vict.  c.  110,  s.  3,  rendered  it  necessary  to  obtain  a 
judge's  order  before  issuing  a  capias.  The  forms  supra  will  enable  the 
pleader  to  make  the  proper  alterations  in  the  following  when  necessary.  A 
similar  order  may  be  obtained  under  the  bankruptcy  law  consolidation  act, 
1849,  12  &  13  Vict.  c.  106,  s.  99,  and  the  absconding  debtors  act,  14  &  15 
Vict.  c.  62. 

5.  Against  a  Client  and  his  Attorney  for  not  releasing  the  Plaintiff 

after  Satisfaction  of  Debt  and  Costs  in  an  Action. 
Crozer  v.  Pilling,  4  B.  &  C.  26. 

6.  For  a  Malicious  Arrest,  without  regard  to  a  Set-off. 
Austin  V.  Debnam,  3  B.  &  C.  139. 

7.  For  a  Malicious  Arrest  on  a  Warrant  of  Attorney,  without  regard 

to  the  Defeasance. 
Saxon  V.  Castle,  6  Ad.  &  E.  652.  (z) 

8.  For  maliciously  issuing  Execution  on  a  Warrant  of  Attorney  for 

a  larger  Sum  than  was  really  due. 
Gough  V.  Cribb,  11  M.  &  W.  497.  (z) 

9.  For  maliciously  issuing  Execution  on  a  Cognovit. 
Wentworth  v.  Bullen,  9  B.  &  C.  840. 

10.  For  a  Malicious  Arrest  pending  another  Suit  between  the  same 

Parties. 

Hey  wood  v.  Collinge,  9  Ad.  &  E.  268. 

11.  For  maliciously  causing  the  Plaintiff  to  he  outlawed. 
Drummond  v.  Pigou,  7  C.  &  P.  228  ;  2  Bing.  N.  C.  114. 

12.  For  maliciously  causing  an  Extent  to  issue  against  Plaintiff's 
I  G-oods. 

Craig  V.  Hassell,  4  Q.  B.  481. 

(«)  The  word  "maliciously''  must  be  alleged  in  the  declaration  in  these  forms.  Do 
Medina  v.  Grove,  15  L.  J.  Q.  B.  284. 
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13.  For  maliciously  obtaining  a  Warrant  to  arrest  the  Plaintiff  for 

Poor  Rates. 

Phillips  V.  Naylor,  3  H.  &  N.  14 ;  27  L.  J.  Ex.  222 ;  28  lb.  225. 

14.  For  arresting  a  Privileged  Witness,  (a) 
Stokes  V.  White,  1  Cr.,  M.  &  R.  223  ;  and  see  Magnay  v.  Burt,  5  Q.  B.  381. 

15.  For  maliciously  issuing  a  Fiat  in  Bankruptcy. 

Whitworth  r.  Hall,  2  B.  &  Ad.  695  ;  Mellor  v.  Baddeley,  2  Cr.  &  M.  C75 
Hay  V.  Weakley,  5  C.  &  P.  861 ;  Atkinson  v.  Raleigh,  3  Q.  B.  79  ;  Farley  v. 
Banks,  4  El.  &  pi.  493.     See  Dimmock  v.  Bowley,  2  C.  B.  N.  S.  42  ;  26  L. 
J.  C.  P.  231.     Averment  as  to  the  termination  of  the  proceedings.     Kemp  v. 
King,  1  Car.  &  Marsh.  396. 

FOR  MALICIOUS  PROSECUTIONS   OF  A,  CRIMINAL  NATURE,  (i) 

1.  For  maliciously  procuring  a  Warrant  for  Felony  against  the  Plain- 
tiff, on  which  he  was  arrested  and  remanded,  and  afterwards  pre- 
ferring an  Indictment  against  him,  which  was  ignored,  (e) 

For  that  the  defendant  falsely  and  maliciously,  and  without  reasonable  or 
probable  cause,  (d)  appeared  before  a  justice  of  the  peace,  and  charged  (e)  the 
plaintiff  with  having  feloniously  stolen  [^describe  the  subject  of  the  felony],  and 
upon  svich  charge  procured  the  said  justice  to  grant  his  warrant  for  apprehend- 
ing the  plaintiff  and  bringing  him  before  the  said  justice,  to  be  dealt  with 
according  to  law,  and  by  virtue  of  the  said  warrant  caused  the  plaintiff  to  be 
arrested  and  imprisoned,  and  afterwards  to  be  conveyed  in  custody  (/)  before 

(a)  This  action  does  not  lie,  though  the  terwards  brought  for  maliciously  preferring 

arrest  was  made  maliciously  and  with  knowl-  it,  the  action  is  sustainable  if  some  of  tlie  as- 

edge  of  the  privilege,  the  privilege  being  that  signments  were  preferred  without  probable 

of  the  court  and  not  of  the  person.     See  the  cause.     Ellis  v.  Abrahams,  8  Q.  B.  709 ;  15 

cases  cited  above,  nnd  Yearsley  v.  Heane,  14  L.  J.  Q.  B.  221. 

M.  &  W.  422 ;  Phillips  v.  Naylor,  ubi  supra.  (c)  See    forms,   &a.    Byne    v.    Moore,   5 

(6)  As  to  the  law  upon  this  subject,  see  Taunt.  187;  Elsee  v.  Smith,  2  Chit.  304. 
ante,  Obs. ;  Musgrove  v.  Newell,  1  M.  &  W.  Against  railway  company,  Stevens  v.  Mid- 
587  and  the  authorities  there  referred  to.  land  Ry.  Co.  10  Ex.  352 ;  23  L.  J.  Ex.  328. 
The  county  courts  have  no  jurisdiction  in  Form  for  maliciously  charging  plaintiff  with 
this  action.  9  &  10  Vict.  c.  95,  s.  58.  To  uttering  threats  against  defendant's  life,  10 
support  an  action  for  an  unfounded  criminal  Bing.  301.  For  obtaining  a  search  warrant, 
prosecution,  the  plaintiff  must  show,  1st,  the  and  searching  plaintiiJ's  house,  Hemsworth 
prosecution,  and  that  defend.ant  was  prosecu-  c.  Fowkes,  4  B.  &  Ad.  449.  If  the  warrant 
tor,  and  the  unfounded  nature  and  want  of  was  not  procured  until  after  arrest,  say  "  that 
probable  cause  for  the  proceeding;  2dl3-,  defendant  falsely  [^c],  charged  the  plaintiff 
malice  on  the  'part  of  the  prosecutor ;  3dly,  with  [^c],  and  upon  such  charge  falsely 
the  legal  termination  of  the  prosecution  in  [&c.],  procured  the  plaintiff  to  be  aiTcsted 
the  plaintiff's  fiivor ;  4thly,  injury  resulting  and  taken  into  custody  before  a  justice 
from  the  prosecution,  by  imprisonment  or  ex-  f'^c],  and  falsely  [ij'c],  accused  the  plain- 
pense,  or  (if  the  charge  be  of  a  nature  calcu-  tiff  of  [^c],  before  the  said  justice,  and 
lated  so  to  injure  the  plaintiff)  prejudice  to  caused  him  to  grant  his  warrant  [ij-c.]," 
him  in  his  reputation.  Ante,  note ;  Bull.  N.  showing  arrest,  &c.  as  in  the  text. 
P.  13, 14.  The  declaration  must  state  all  these  (d)  [See  Spaids  u.. Barrett,  57  111.  289.] 
points,  and  such  of  them  as  are  denied  by  the  (c)  This  is  sufficient,  and  it  is  not  nece»- 
defendant's  pleas  must  be  proved  by  the  sary  to  state  that  plaintiff  gave  information 
plaintiff'  at  the  trial.  See  the  Obs.  and  notes,  on  oath;  but,  if  stated,  it  must  be  proved. 
ante ;  and  post,  pleas,  tit.  "  Malicious  Ar-  Gregory  v.  Derby,  8  C.  &  P.  749. 
rest."  Where  an  indictment  contains  several  (J)  If  before  another  justice,  say  "before 
assignments  of  perjury,  and  an  action  is  af-  one  other  justice  [^c.]." 
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the  said  justice,  {g)  and  procured  the  said  justice  to  remand  the  plaintiff  to 
prison,  and  to  be  afterwards  again  conveyed  before  the  said  justice,  when  the 
defendant  caused  the  said  justice  to  commit  the  plaintiff  for  trial  and  to  prison. 
And  afterwards  the  defendant  caused  a  bill  of  indictment  (h)  to  be  preferred 
against  the  plaintiff  at  the  central  criminal  court,  Old  Bailey  {as  case  may 
be],  before  the  grand  jury,  which  was  returned  by  the  said  grand  jury  not 
found  ;  (i)  and  the  said  prosecution  was  so  ended,  and  the  plaintiff  was  dis- 
charged from  custody,  whereby  the  plaintiff  has  been  injured  in  his  credit  and 
reputation,  and  has  suffered  in  mind  and  body,  and  has  been  prevented  from 
carrying  on  his  business,  and  has  incurred  expenses  in  defending  himself  and 
obtaining  his  release  from  custody. 

OTHER  rOKMS   FOR   CRIMINAL  PROSECUTION. 

2.  For  a  Malicious  Prosecution  for  Perjury. 

Delisser  v.  Towne,  1  Q.  B.  333  ;  Ellis  v.  Abrahams,  8  Q.  B.  709 ;  Fitzjohn 
V.  Mackinder,  8  C.  B.  N.  S.  78  ;  29  L.  J.  C.  P.  167. 

3.  For  maliciously  procuring  Another  to  make  a  False  Charge  before 

a  Magistrate. 

Delegal  v.  Highley,  3  Bing.  N.  C.  951 ;  5  Scott,  154. 

4.  For  a  Malicious  Charge  before  a  Justice,  who  discharged  Plaintiff. 

Biggs  V.  Clay,  3  N.  &  M.  464. 

5.  For  maliciously  procuring,  ^c.  a  Search  Warrant. 
Hensworth  v.  Fowkes,  4  B.  &  Ad.  449  ;  "Wyatt  v.  White,  5  H.  &  N.  371. 

6.  For  maliciously  procuring  a  Conviction  before  a  Magistrate. 
Mellor  V.  Baddeley,  6  C.  &  P.  374;  2  Cr.  &  M.  67. 

7.  For  maliciously  exhibiting  Articles  of  the  Peace,  ^c. 
Venafra  v.  Johnson,  10  Bing.  307;  Steward  v.  Gromett,  29  L.,J.  C.  P. 
120;  7  C.  B.N.  S.  191. 

8.  For  a  Malicious  Prosecution  before  a  Court  Martial.  (Tc)  - 
Sutton  V.  Johnstone,  1  T.  E.  493,  784. 

9.  By  a  Tenant  against  his  Landlord,  for  maliciously  charging  him 
before  a  Magistrate  under  the  Police  Act  with  having  (JFhree  Months 
before^  wilfully  damaged  his  Premises. 

Dowell  V.  Beningfield,  1  Car.  &  M.  9. 

{g)  If  the  plaintiff  was  then   discharged,  (A)  If  plaintiff  were  indicted  before  the 

say  "and  the  justice  having  heard  and  con-  petit  jury,  and  acquitted,  see  form,  Dubois 

sidered  the  evidence  before  him  touching  the  v.  Keats,  U  Ad.  &  E.  329. 

said  supposed  offence,  adjudged  and  decided  (i)  See  Byne  v.   Moore,  5   Taunt.  187; 

that  the  plaintiff  was  not  guilty  thereof,  and  [StanlifFe  v.  Palmeter,  18  Ind.  321.] 

discharged  the  plaintiff,  fully  acquitted  of  the  (i)  This  was  held  not  to  be  a  good  cause 

same ;  and  the  defendant  hath  not  further  of  action, 
prosecuted  the  same,  but  the  same  is  fully 
ended  and  determined." 
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MANDAMUS,  WRIT   OF. 

Obs.  — By  the  common  law  procedure  act,  1854,  s.  68,  "  The  plaintiff  in  any  ac- 
tion in  any  of  the  superior  courts,  except  replevin  and  ejectment,  may  indorse 
upon  the  writ  and  copy  to  be  served  a  notice  that  the  plaintiff  intends  to 
claim  a  writ  of  mandamus,  and  the  plaintiif  may  thereupon  claim  in  the  dec- 
laration, either  together  with  any  other  demand  which  may  now  be  enforced 
in  such  action,  or  separately,  a  writ  of  mandamus  commanding  the  defendant 
to  fulfil  any  duty  in\he  fulfilment  of  which  the  plaintiff  is  personally  inter- 
ested ;  "  s.  69,  "The  declaration  in  such  action  shall  set  forth  sufficient 
grounds  upon  which  the  claim  is  founded,  and  shall  set  forth  that  the  plain- 
tiff is  personally  interested  therein,  and  that  he  sustains  or  may  sustain  dam- 
age by  the  non-performance  of  such  duty,  and  that  performance  thereof  has 
been  demanded  by  him,  and  refused  or  neglected;  "  s.  70,  "  The  pleadings 
and  other  proceedings  in  any  action  in  which  a  writ  of  mandamus  is  claimed 
shall  be  the  same  in  all  respects,  as  nearly  as  may  be,  and  costs  shall  be  re- 
coverable by  either  party,  as  in  an  ordinary  action  for  the  recovery  of  dam- 
ages; "  s.  71,  "  In  case  judgment  shall  be  given  to  the  plaintiff  that  a  man- 
damus do  issue,  it  shall  be  lawful  for  the  court  in  which  such  judgment  is 
given,  if  it  shall  see  fit,  besides  issuing  execution  in  the  ordinary  way  for  the 
costs  and  damages,  also  to  issue  a  peremptory  writ  of  mandamus  to  the  de- 
fendant, commanding  him  forthwith  to  perform  the  duty  to  be  enforced;  "  s. 
72,  "  The  writ  need  not  recite  the  declaration  or  other  proceedings,  or  the 
matter  therein  stated,  but  shall  simply  command  the  performance  of  the  duty, 
and  in  other  respects  shall  be  in  the  form  of  an  ordinary  writ  of  execution, 
except  that  it  shall  be  directed  to  the  party  and  not  to  the  sheriff,  and  may 
be  issued  in  terra  or  vacation,  and  returnable  forthwith,  and  no  return  thereto, 
except  that  of  compliance,  shall  be  allowed,  but  time  to  return  it  may,  upon 
sufficient  grounds,  be  allowed  by  the  court  or  a  judge,  either  with  or  without 
terms  ;  "  s.  73,  "  The  writ  of  mandamus  so  issued  as  aforesaid  shall  have  the  9 
same  force  and  effect  as  a  peremptory  writ  of  mandamus  issued  out  of  the  court 
of  queen's  bench,  and,  in  case  of  disobedience,  may  be  enforced  by  attach- 
ment." 

And  by  the  common  law  procedure  act,  1860,  23  &  24  Vict.  c.  126,  s.  32, 
' '  In  all  cases  in  which  a  writ  of  mandamus  is  issued  under  the  provisions  of 
the  common  law  procedure  act,  1854,  such  writ  shall,  unless  otherwise  or- 
dered by  the  court  or  a  judge,  in  addition  to  the  matter  directed  to  be  in- 
serted therein,  command  the  defendant  to  pay  to  the  plaintiff  the  costs  of  pre- 
paring, issuing,  and  serving  such  writ;  and  payment  of  such  costs  may  be 
enforced  in  the  same  manner  as  costs  payable  under  a  rule  of  court  are  now 
by  law  enforceable."  Sect.  68  only  facilitates  the  mode  of  proceeding  in 
cases  in  which,  before  the  passing  of  this  act,  a  writ  of  mandamus  would 
have  lain.  Therefore,  it  does  not  extend  to  a  duty  arising^  out  of  a  mere  per- 
sonal contract.  Benson  v.  Paul,  6  El.  &  BI.  273;  25  L.  J.  Q.  B.  274.  See, 
als6,  Norris  v.  The  Irish  Land  Company,  8  El.  &  Bl.  512;  27  L.  J.  Q.  B.  115, 
where  see  a  form.  Nor  will  it  lie  where  there  is  any  other  remedy.  Bush  v. 
Beavan,  32  L.  J.  Ex.  54,  where  see  a  form.  See,  also,  Burland  v.  Local  Board 
of  Kingston,  32  L.  J.  Q.  B.  17;  Fotherby  v.  Metropolitan  Ky.  Co.  36  L.  J. 
C.  P.  88.  See,  also.  Ward  v.  South'  Eastern  Ry.  Co.  29  L.  J.  Q.  B.  177. 
When  a  mandamus  will  be  granted  against  a  local  board,  R.  v.  Darlington, 
35  L.  J.  Q.  B.  45;  Worthington  v.  Hulton,  35  L.  J.  Q.  B.  61 ;  [L.  R.  1  Q. 
B.  63.  Mandamus  to  railway  company,  to  issue  warrant  to  sheriff  under  lands 
clauses  act.     Fotherby  v.  The  Metropolitan  Ry.  Co.  L.  R.  2  C.  P.  188.] 

A  declaration  for  a  mandamus  to  levy  a  rate  to  pay  a  debt  is  good,  though  it 
does  not  state  the  amount  of  the  debt.  Ward  v.  Lowndes,  29  L.  J.  Q.  B. 
40;  28  L.  J.  Q.  B.  265,  where  see  a  form. 

The  commencement  of  the  declaration  is  as  usual.  The  body  of  the  declara- 
tion must  set  out  the  grounds  upon  which  the  writ  is  demanded,  and  that  the 
plaintiff  is  interested  in  the  performance  of  the  duty,  and  will  be  damaged 
by  the  non-performance,  and  that  a  performance  has  been  demanded,  and 
that  there  has  been  a  refusal  or  neglect,  and  alleged  performance  of  condi- 
tions precedent,  and  conclude  ;  "  and  the  plaintiff  claims  a  writ  of  mandamus 
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Obs.  to  command  the  defendant,"  setting  out  what  is  required  by  the  mandanins 
shortly  and  clearly.  If  necessary,  a  count  may  be  added  for  a  claim,  besides 
the  writ  of  mandamus,  in  the  usual  foi-m,  the  claim  at  the  end  beins;  only  in 
respect  of  the  last  count.  See  a  form,  Copeland  v.  North  Eastern  JJy.  Co.  6 
El.  &  Bl.  277. 


MARKETS. 

Obs.  —  As  to  what  is  a  market,  see  Com;  Dig.  Market.  *  The  owners  of  a  market 
may  bring  trespass  for  an  injury  to  their  freehold.  Mayor  of  Northampton 
V.  Ward,  1  Wils.  107.     See  the  markets  and  fairs  clauses  act,  10  Viet.  c.  14. 

See  forms  of  declaration  for  disturbance  of  a  market  by  opening  a  new  one,  i 
Chit,  on  PI.  7th  ed.  626.  The  lord  of  an  ancient  market  may  by  law  have  a 
right  to  prevent  other  persons  from  selling  goods  in  their  private  houses  situ- 
ate within  the  limits  of  his  franchise.  Mosley  v.  Walker,  7  I3.&  C.  40,  where 
see  a  form.  See,  also,  Mayor  of  Devises  v.  Clark,  3  Ad.  &  E.  606;  Bridg- 
land  V.  Shapter,  5  M.  &  W.  376.  But  the  grantee  of  a  newly  created  mar- 
ket cannot,  by  virtue  of  such  grant  merely,  maintain  an  action  for  disturbance 
against  a  person  selling  marketable  articles  in  his  own  shop,  within  the  fran- 
chise. Mayor  of  Macclesfield  v.  Chapman,  12  M.  &  W.  18.  See  Mayor  of 
Macclesfield  v.  Pedley,  4  B.  &  Ad.  397.  As  to  where  a  market  may  be  held, 
see  De  Rutzen  v.  Lloyd,  5  Ad.  &  E.  456.  Form,  Btidgland  v.  Shapter,  5  M. 
&  W.  375;  8  L.  J.  Ex.  246.  See,  also,  Thompson  ...  Gibson,  7  M.  &  W.  456; 
10  L.  J.  E.K.  330. 

The  venue  is  local. 


MASTER  AND   SERVANT.     See  "  Negligence,"  post. 

►  1.  For  seducing  Plaintiff's  Daughter  and  Servant. 

Obs.  —  As  to  the  law  upon  this  subject,  see,  generally,  Bac.  Ab.  Master  and  Ser- 
vant, O. ;  2  Stark.  Ev.  3d  ed.  288,  tit.  Seduction.  The  new  county  courts 
have  no  jurisdiction.  9  &  10  Vict.  c.  95,  s.  58.  An  action  of  this  kind, 
founded  on  the  supposed  relationship  of  master  and  servant,  is  the  only  rem- 
edy provided  by  law  for  a  parent  for  the  seduction  of  his  child.  There  must 
be  some  proof  of  the  daughter's  service  of  the  slightest  kind,  or  of  her  liabil- 
ity to  serve,  or  at  least  that  she  was  living  with  her  father  as  part  of  his 
family,  and  liable  to  his  control  and  command.  Maunder  c.  Venn,  M.  &  M. 
324,  per  Littledale  J.;  [Terry  v.  Hutchinson,  L.  R.  3  Q.  B.  599;]  Manly  r. 
Field,  7  C.  B.  N.  S.  96 ;  29  L.  J.  C.  P.  79 ;  [Robinson  v.  Burton,  5  Harring. 
335;  Ellington  u.  Ellington,  47  Miss.  329;  Sutton  v.  Huffman,  3  Vioom,  58; 
Patterson  v.  Thompson,  24  Ark.  55  ;  1  Chitty  PI.  69,  note  («/);]  Harris  v.  But- 
ler, 2  M.  &  W.  539,  where  see  a  form  for  seducing  defendant's  own  appren- 
tice. A  contract  to  serve,  or  payment  of  wages,  need  not  be  shown ;  and  the 
circumstance  of  the  daughter  being  of  age,  or  being  at  the  time  absent  on  a 
visit,  is  immaterial,  if  she  intended  to  return  home.  lb. ;  [Greenwood  ;;.  Green- 
wood, 28  Md.  370;  Griffiths  v.  Teetgen,  15  C.  B.  344;  Manly  v.  Field,  7  C. 
B.  N.  S.  96.  In  Sutton  v.  Huffman,  3  Vroom,  58,  the  daughter  was  over 
twenty-one.  Lipe  v.  Eisenlord,  32  N.  Y.  229.]  But  where  the  daughter  was 
in  the  sen-ice  of  another  person  at  the  time  of  her  seduction;  Dean  v.  Peel. 
6  East,  45;  or  was  in  the  defendant's  service;  Harris  v.  Butler,  supra  ;  unless 
he  hired  her  for  the  purpose  of  seduction ;  Speight  v.  Oliviera,  2  Stark.  R. 
493;  [Dain  v.  Wickoff,  18  N.  Y.  46;  S.  C.  3  Selden,  191;]  no  action  lies  for 
seduction,  though  the  daughter  returns  home  and  occasions  expense,  &c.  See 
Davis  V.  Williams,  10  Q.  B.  725;  16  L.  J.  Q.  B.  3G9  ;  Eager  v.  Grimwood, 
1  Ex.  61  ;  16  'L.  J.  Ex.  236;  [Terry  v.  Hutchinson,  supraf]  Thompson  «. 
Ross,  5  H.  &  N.  16;  29  L.  J.  Ex.  1;  [Evans  i-.  Walton,  L.  R.  2  C.  P.  615. 
Especially  where  the  daughter  is  of  age  and  is  absent  from  honi#  under  a 
contract  made  by  her  for  her  own  benefit;  Lee  ;>.  Hodges,  13  Grattan,  726. 
But  see  1  Chitty  PL  69,  note  (t/)  ;]  and  although  she  had  the  intention  of  re- 
turning to  the  father's  service  after  she  had  quitted  the  defendant's.     Blay- 
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Obs.  mire  v.  Hayley,  6  M.  &  W.  55;  [and  though,  during  any  leisure  time,  she  had 
been  in  the  habit,  with  the  permission  of  her  master,  of  assisting  in  tlie  work 
by  which  her  parent  earned  a  livelihood.  Thompson  v.  Ross,  5  H.  &  N.  16. 
See  Hedges  v.  Tagg,  41  L.  J.  N.  S.  Ex.  169;  S.  C.  L.  R.  7  Ex.  283.  But  ac- 
cording to  numerous  decisions  of  the  courts  of  New  York,  Pennsylvania,  and 
some  other  of  the  American  states,  the  relation  of  master  and  servant  be- 
tween a  father  and  his  daughter  in  such  cases  is  sufficiently  proved  by  evi- 
dence that  the  daughter  was  a  minor  and  that  the  father  had  a  right  to  her 
services.  Those  decisions  also  lay  down  the  rule  that  tlie  effect  of  such  evi- 
dence is  not  impaired  by  the  fact,  that  at  the  time  of  the  injury,  she  was  not 
living  in  her  father's  family,  but  was  in  the  actual  employment  of  another 
person;  and  they  hold  that  such  a  fact  would  not  justify  the  inference  that 
the  father  had  abandoned  any  of  his  paternal  rii^hts,  unless  the  daughter  has 
been  actually  bound  out  as  an  apprentice.  In  other  words,  the  relation  results 
constructively  from  his  right  to  reclaim  the  custody  of  her  person,  from  his 
responsibility  for  her  education,  and  from  his  obligation  to  support  her  if  she 
should  become  sick  or  disabled  while  so  absent  from  home.  Martin  v.  Payne, 
9  John.  387;  Nicklcson  v.  Stryker,  10  John.  115;  Clark  v.  Fitch,  2  Wend. 
459;  Bartley  «.  Richtmyer,  4  Comst.  38;  Sargent  v.  — ^ — ,  5  Cowen,  106;  In- 
gersoll  i:  Jones,  5  Barb.  661;  Mulvehall  v.  Millward,  1  Kernan,  343;  Horn- 
keth  V.  Barr,  8  Serg.  &  R.  36  ;  Van  Horn  v.  Freeman,  1  Halst.  322;  South 
V.  Denniston,  2  Watts,  474;  Boyd  v.  Byrd,  8  Blackf.  114;  Bolton  v.  Miller, 
6  Ind.  262;  Roberts  v.  Connelly,  14  Ala.  241;  Parker  y.  Meek,  3  Sneed,  34; 
Mercer  v.  Walmsley,  5  Harr.  &  J.  27;  1  Chitty  PL  69,  note  (y).  In  Ken- 
nedy V.  Shea,  110  Mass.  147,  which  was  an  action  by  a  father  for  the  seduc- 
tion of  his  daughter,  it  appeared  that  she  was  employed  by  a  third  person, 
but  that  the  plaintiff  required  her  to  spend  a  part  of  every  Sunday  at  liome, 
and  that  while  there  she  did  work  for  him.  It  was  held  that  the  relation  of 
master  and  servant  e-xisted,  so  that  lie  could  maintain  the  action.  See  Bist  n. 
Fuax,  4  B.  &  S.  409.]  Expense  only  will  not  suffice,  the  loss  of  service  is, 
in  law,  the  gist  of  this  action.  Boyle  v.  Brandon,  13  M.  &  W.  738;  Grinnell 
V.  Wells,  7  M.  &  G.  1033;  2  D.  &  L.  610.  A  master,  though  no  relation, 
Fores  V.  Wilson,  Peake  R.  55,  or  an  aunt,  or  person  who  has  adopted  the  party 
seduced,  may  be  the  plaintiff.  See  Edmonson  u.  Machell,  2  T.  R.  4;  Irwin 
V.  Dearman,  11  East,  23;  [Ball  v.  Bruce,  21  111.  161.  So  may  the  widowed 
mother.     Gray  v.  Dai-land,  51  N.  Y.  424;  Damon  v.  Moore,  5  Lansing,  454; 

Sargent  v. ,  5   Cowen,  106;  Parker  v.  Meek,  3   Sneed,  34;  Felkner  v. 

Scarlet,  29  Ind.  194.  So  may  a  step-father.  Maguinay  v.  Saudeic,  5  Sneed, 
146;  Bracy  i>.  Kibbe,  31  Barb.  273.  In  Iowa,  by  statute,  the  person  seduced 
may  prosecute  as  plaintiff,  an  action  for  her  own  seduction.  So  the  father, 
and  in  certain  cases  the  mother,  may  prosecute  for  the  seduction  of  the  daugh- 
ter, and  the  guardian  may  sue  for  the  seduction  of  his  ward;  tliough  the 
daughter  or  ward  be  not  living  with,  nor  in  the  service  of  the  plaintiff  at  the 
time  of  the  seduction,  or  afterwards,  and  there  be  no  loss  of  service ;  but 
when  the  action  is  brought  by  the  guardian,  the  damages  recovered  shall 
inure  to  the  benefit  of  the  ward.  Laws  of  Iowa  (18G0),  p.  492,  §§  2790,  2791. 
It  is  not  necessary  that  the  defendant  should  have  used  any  artifices  or  false 
promises  to  accomplish  his  purpose  if  tlie  seduction  lias  been  accomplished, 
whether  by  deception  or  solicitation,  the  action  may  be  maintained.  Reed  v. 
Williams,  5  Sneed,  580.  So  although  it  was  accomplished  by  force,  and 
against  the  consent  of  the  seduced.  Damon  v.  Moore,  5  Lansing,  454;  Ken- 
nedy I.  Shea,  110  Mass.  147;  Furman  y.  Applegate,  3  Zabr.  28;  but  see 
Hogan  IJ.  Cregan,  6  Rob.  (N.  Y.)  138.]  Remoteness  of  damage.  Boyle  o. 
Brandon,  supra.  [As  to  damages,  see  further,  Berry  «.  De  Costa,  L.  R.  1  C. 
P.  331;  Terry  v.  Hutchinson,  L.  R.  3  Q.  B.  599.] 

1.  For  loss  of  Services  caused  by  the  Seduction  of  the  Plaintiff's  Ser- 
vant. 
That  the  defendant  debauched  and  carnally  knew  A.  B.,  then  being  the 
[daughter  and]  servant  (I)  of  the  plaintiff,  whereby  she  became  pregnant  and 
(/)  This  allegation  of  service  is  sufficient.     Martinez  v.  Gerber,  3  M.  &  G.  89. 
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was  delivered  of  a  child,  (m)  and  the  plaintiff  thereby  lost  her  services,  and 
incurred  expense  in  nursing  and  in  obtaining  medical  assistance  for  her.  (n)] 

2.  For  enticing  away  the  Plaintiff's  Workmen,  whereby  he  was  unable 
to  complete  an  Agreement,  ^c.  (o) 

For  that  E.  F.  was  and  is  the  servant  of  the  plaintiff  in  his  trade  of ; 

yet  the  defendant,  well  knowing  {p)  the  same,  wrongfully  enticed  and  pro- 
cured the  said  E.  F.  unlawfully,  against  the  will  of  the  plaintiff,  to  leave  his 
said  service,  whereby  the  plaintiff  has  been  deprived  of  the  service  of  the  said 
E.  F.  [state  special  damage,  if  any,  see  last  edition  of  this  worh,  p.  591, 
Form  2.] 

3.  Wor  enticing  away  the  Plaintiff''s  Servant. 

Evans  v.  Walton,  36   L.  J.  C.  P.  307  {q)  ;  [L.  R.  2  C.  P.  615  ;  Cox  v. 
Muncey,  6  C.  B.  N.  S.  375.] 

[3a.  Count  for  receiving  and  harboring  the  Plaintiff'' s  Servant,  (r) 

That  Gr.  H.  was  and  still  is  the  servant  of  the  plaintiff  in  his  business  of  a 
and  unlawfully  and  without  the  consent  and  against  the  will  of  the 


plaintiff  departed  from  the  service  of  the  plaintiff;  and  the  defendant,  well 
knowing  the  premises,  wrongfully  and  without  the  consent  and  against  the  will 
of  the  plaintiff,  received,  harbored,  and  detained  the  said  G.  H.,  and  refused  to 
deliver  the  said  G.  H.  to  the  plaintiff,  although  requested  by  the  plaintiff  to 
do  so  ;  whereby  the  plaintiff  lost  the  service  of  the  said  G.  H.  in  his  said 
business.] 

4.  By  the  Master  for  an  Injury  done  to  his  Servant,  (s) 

By  careless  driving.     Martinez  v.  Gerber,  3  M.  &  G.  89  ;  Williams  v.  Hol- 
land, 10  Bing.  112 ;  Hall  v.  Hollander,  4  B.  &  C.  660. 

(m)    [Richardson  v.  Fouts,   11   Ind.  466 ;  used   need  not  be   particularized.      Willes, 

Whitney  v.  Elmer,  60  Barb.  250.     But  there  577. 

are  many  cases  in  which  it  has  been  held  that  (q)  [S.  C.  L.  R.  2   C.  P.  615;  Stowe  v. 

it  is  not  necessary  to  the  support  of  this  ac-  Heywood,  7  Allen,  118.]   Service  de  facto  is 

tion  that  the  daughter  or  servant  should  have  sufficient,  and  proof  of  con  tract  of  service  is 

been  delivered  of  a  child  or  become  preg-  not  necessarv.     Evans  v.  Walton,  36  L.  J. 

nant.     Abrahams  v.  Kidney,  104  Mass.  222  ;  C.  P.  307  ;  [S.  C.  L.  R.  2  C.  P.  615.] 

Vanhorn  v.  Freeman,  1  Halst.  322  ;  Boyce  v.  (r)  [See  Blake  v.  Lanyon,  6  T.  R.  221 ; 

New  York,  55  N.  Y.  644,  646.]  Forbes  v.  Cochrane,  2  B.  &  C.  448 ;  Sykes 

(n)   [Other  like  forms,  Daviesi).  Williams,  «.  Dixon,  9  Ad.  &  E.  693.] 

10  Q.  B.  725 ;   Eager  v.  Grimwood,  1   Ex.  (s)   [It  has  recently  been  held  after  full 

61;    GrinncU  v.  Wells,  7   M.  &   G.   1033;  discussion  in  Alton  w.  The  Midland  Ry.  Co. 

Griffiths  V.  Teetgen,  15  C.  B.  344 ;  Thomp-  19  C.  B.  N.  S.  213,  that  an  action  will  not 

son  ».  Ross,  5  H.  &  N.  1 6.]  lie  against  a  railway  company,  as  carriers  of 

(o)  A  like  form,  Hartley  v.  Cummings,  5  passengers  for  hire,  at  the  suit  of  a  master, 

C.  B.  247.     See  common  forms  for  enticing  for  a  personal  injury  sustained  through  their 

away  and  harboring  apprentices,  2  Chit.  PI.  negligence,  by  his  servant,  whereby  the  mas- 

7th  ed.  485  ;  and  as  to  the  action  in  general,  ter  lost  the  benefit  of  the  services  of  the  ser- 

Bac.  Abr.  Master  and   Servant,  0.;   3  Bl.  vant  —  the  contract  out  of  which  arose  the 

Com.  142.     See  Lumley  v.  Gyc,  2  El.  &  Bl.  duty  to   carry  safely  being  a  contract   be- 

216  ■  23  L.J.  Q.  B.  112.    In  the  case  of  an  tween  the  company  and  the  servant.     This 

apprentice,  there  must  be  a  valid  contract  of  decision  was  followed  in  a  late  case  in  Penn- 

apprenticeship.     Cox  v.  Muncey,  6  C.  B.  N.  sylvania.     Fairmount  &  Arch  St.  Pa-ssenger 

S.  374,  where  see  a  form.  Ry.  Co.  v.  Stutler,  54  Penn.  St.  375.     It  has 

(p)  The  scienter  is  a  necessary  averment ;  very  recently  been  held  otherwise  in  Massa- 

3  Bl.  Com.   142;  Winsmore  v.  Greenhank,  chusetts,  in  Ames  ?'.  The  Union  Ry.  Co.  117 

Willes,  582;  but  the   means  of  enticement  Mass.  541. 
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By  the  defendant's  dog.  Hodsoll  v.  Stallebrass,  9  C.&  P.  63;  11  Ad.  &  E. 
301. 

By  being  assaulted  and  beaten.  Newton  v.  Holford,  6  Q.  B.  921 ;  Gilbert 
V.  Schwenck,  14  M.  &  "W.  488. 

By  being  shot.     Dixon  v.  Bell,  5  M.  &  S.  198. 


MEDICAL  MAN.     See  "  Surgeon,"  jjost. 


MESNE  PROFITS  AND  COSTS  OF  AN  EJECTMENT. 
See  "Trespass,"  "Realty." 


MISCHIEVOUS  ANIMALS. 

Obs.  —  Any  person  who  keeps  a  mischievous  animal  with  knowledge  of  its  mis- 
chievous and  dangerous  propensities  is  liable  to  an  action  for  damage  done 
by  it.  May  v.  Burdett,  9  Q.  B.  110;  16  L.  J.  Q.  B.  64.  The  negligence 
consists  in  the  keeping  of  such  an  animal  after  notice.  May  o,  Burdett, 
supra;  1  Chitty  PI.  93,  note  (u^);  Thomas  v.  Morgan,  2  Cr.,  M.  &  R.  496; 
Card  V.  Case,  5  C.  B.  622  ;  17  L.  J.  C.  P.  124;  Styles  v.  The  Cardiif 
Steam  Navigation  Co.  33  L.  J.  Q.  B.  310;  Smith  v.  The  Great  East- 
ern Ry.  Co.  36  L.  J.  C.  P.  22  ;  L.  R.  1  C.  P.  4  ;  Gladman  v.  Johnson, 
36  L.  J.  C.  P.  153;  [Meredith  v.  Reed,  2S  Ind.  334;  Earl  v.  Van  Alstyne, 
8  Barb.  630;  Goodman  v.  Gay,  15  Penn.  St.  188;  Dickson  v.  McCoy,  89 
N.  Y.  401;  Smith  v.  Causey,  22  Ala.  568;  Partlow  v.  Haggarty,  35"  Ind. 
178;  Barnes  v.  Chapin,  4  Allen,  444;  McCahill  v.  Kipp,  2  E.  D.  Smith, 
413;  Van  Leuven  v.  Lyke,  1  Comst.  515;  S.  C.  4  Denio,  127;  Wheeler  v. 
Brant,  23  Barb.  324;  Buckley  v.  Leonard,  4  Denio,  500;  Scribner  v.  Kel- 
ley,  38  Barb.  14.  But  a  declaration  charging  that  the  defendant  wrongfully 
kept  a  horse  accustomed  to  bite  mankind,  and  that  the  defendant  knew  it, 
need  not  aver  that  the  injury  complained  of  was  received  through  the  de- 
fendant's negligence  in  keeping  the  horse.  Popplewell  v.  Pierce,  10  Cush. 
509;  May  v.  Burdett,  9  Q.  B.  101;  Jackson  v.  Smithson,  15  M.  &  W.  563; 
Card  V.  Case,  5  M.,  G.  &  S.  622;  Kelly  r.Wade,  12  Ir.  Law  Rep.  424.]  For 
the  vicious  acts  of  an  animal  of  an  ordinarily  quiet  nature,  the  owner  is,  gen- 
erally speaking,  not  liable.  [Fairchild  v.  Bentley,  30  Barb.  147;  Van  Leu- 
ven w.  Lyke,  1  Comst.  515;  Vrooman  v.  Lawyer,  13  John.  339.]  For  such 
acts  as  are  in  accordance  with  his  ordinary  nature  he  is  liable;  and  he  is  also 
liable  for  his  vicious  acts  if  he  knew  that  the  animal  was  accustomed  or  was 
likely  to  commit  any  such  acts.  [Steel  v.  Smith,  3  E.  D.  Smith,  321 ;  Dearth 
II.  Baker,  22  Wis.  73;  Vrooman  u.  Lawyer,  13  John.  339;  Van  Leuven  n. 
Lyke,  1  Comst.  515;  S.  C.  4  Denio,  127;  Auchmuty  r.  Ham,  1  Denio,  495; 
Smith  V.  Causey,  22  Ala.  568;  Decker  v.  Gammon,  44  Maine,  322;  Hewes  o. 
McNamara,  106  Mass.  281;  Frazer  v.  Kimler,  9  N.  Y.  Sup.  Ct.  514;  Vinton 
V.  Schwab,  32  Vt.  612.  As  to  bees,  see  Earl  v.  Van  Alstyne,  8  Barb. 
630;  1  Chitty  PI.  93,  note  («').]  For  the  acts  of  an  animal  ordinarily 
vicious  the  owner  is  liable.  Cox  v.  Burbidge,  32  L.  J.  C.  P.  89;  [IS  C.  B. 
N.  S.  430.]  A  man  has  a  right  to  keep  a  fierce  dog  for  the  protection 
of  his  property,  [Logue  v.  Link,  4  E.  D.  Smith,  63;  Laverone  v.  Mangianti, 
44  Cal.  138,]  but  he  has  no  right  to  put  the  dog  in  such  a  situation,  in 
the  way  of  access  to  his  house,  that  a  person  innocently  coming  for  a 
lawful  purpose  may  be  injured  by  it.  He  has  no  right  to  place  a  dog  so 
near  to  the  door  of  his  house,  that  any  person  coming  to  ask  for  money,  or 
on  any  other  business,  might  be  bitten.  And  so  with  respect  to  a  foot- 
path, though  a  private  one,  a  man  has  no  right  to  put  a  dog  witli  such  a 
length  of  chain,  and  so  near  that  path,  that  he  can  bite  a  person  going  along 
it.  And  if  there  is  a  notice,  it  is  no  defence,  unless  the  party  is  in  such  a 
▼oi,.  II.  36 
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Obs.  situation  in  life  as  to  be  able  to  avail  himself  of  it.  Per  Tindal  C.  J.  Sarch 
V.  Blackburn,  4  C.  &  P.  300.  [If  an  owner  of  a  mischievous  dog  permits  it 
to  be  at  large  on  his  premises,  and  a  person  is  bitten  by  him  in  the  daytime, 
the  owner  is  liable  in  damages  notwithstanding  the  injured  person  was  tres- 
passing on  his  grounds  by  hunting  in  his  woods  without  license.  Loomis  v. 
Terry,  17  Wend.  496;  Sherfey  v.  Bartley,  4  Sneed,  58;  Maule  J.  in  Barnes 
V.  Ward,  9  C.  B.  420;  Bird  v.  Holbrook,  4  Bing.  628;  Lynch  v.  Marden,  1 
Q.  B.  37;  Norris  v.  Litchfield,  35  N.  H.  271,  278,  279.]  As  to  plaintiff 
having  been  warned  of  the  do^,  see  Curtis  v.  Mills,  5  C.  &  P.  489.  It  is 
not  essential  that  the  animal  should  be  the  property  of  the  defendant.  If  he 
harbors  it,  or  permits  it  to  be  on  his  premises,  that  is  sufficient.  MclKone  v. 
Wood,  5  C.  &  P.  1.  [Or  has  charge  of  it.  Wilkinson  v.  Parrott,  32  Cal. 
102;  Pramniell  v.  Little,  16  Ind.  251.  An  agister  of  cattle  is  liable  for  dam- 
age done  by  them.  Sheridan  v.  Dean,  8  Met.  284.  See  Barnum  v.  Vandu- 
sen,  16  Conn.  200.]  The  owner  of  a  vicious  animal,  after  notice  of  its  hav- 
ing done  an  injury,  is  bound  to  secure  it  at  all  events,  and  is  liable  if  the 
mode  he  has  adopted  to  secure  it  is  insufficient.  Blackman  v.  Simmons,  3  C. 
&  P.  138;  Charlwood  v.  Greig,  3  C.  &  K.  48;  [McCaskill  v.  Elliott,  6  Strobh. 
196;  Pickering  v.  Orange,  2  111.  492;  McManus  v.  Pinan,  4  Iowa,  283; 
Stumps  V.  Kelly,  22  111.  140;  Woolf  v.  Chakler,  31  Conn.  121;  Koney  y. 
Ward,  36  How.  Pr.  255;  Marsh  v.  Jones,  21  Vt.  378;  Wheeler  v.  Brant,  23 
Barb.  324;  Kittredge  v.  Elliott,  16  N.  H.  77;  Arnold  v.  Norton,  25  Coun.  92; 
Laverone  v.  Mangianti,  44  Cal.  138;  Frazer  v.  Kimler,  5  N.  Y.  Sup.  Ct.  16.] 
Where  a  bull  injured  the  plaintiff,  who  wore  a  red  neckerchief,  a  declaration 
by  the  owner  that  he  knew  the  bull  would  run  at  anything  red,  was  held  to 
be  evidence  of  the  scienter.  Hudson  v.  Roberts,  6  Ex.  699;  20  L.  J.  Ex.  299. 
See,  also.  Stiles  v.  The  Cardiff  Steam  Navigation  Co.  33  L.  J.  Q.  B.  310. 
As  to  when  a  man  is  justified  in  killing  a  ferocious  dog  belonging  to  another, 
see  Morris  v.  Nugent,  7  C.  &  P.  572;  1  C.  &  P.  104;  [1  Chitty  PI.  188,  note 
(Z).  Or  any  other  ferocious  beast,  see  Williams  «.  Dixon,  65  N.  C.  416. 
As  to  trespasses  by  cows,  sheep,  &(5.  of  one  person  upon  the  land  of  others, 
see  1  Chitty  PL  93,  202,  and  notes;  Gate  v.  Cate,  50  N.  H,  144;  Lyons  v. 
Merrick,  105  Mass.  71;  McBride  v.  Lynd,  55  111.  411;  Keenan  v.  Cavenaugh, 
44  Vt.  268.  As  to  injuries  done  by  several  animals  of  different  owners,  see 
1  Chitty  PI.  93,  note  («i);  Shearman  &  Red.  Negligence,  §  198.] 

A  general  averment  in  the  declaration  that  the  dog  was  of  a  ferocious  and  mis- 
chievous disposition,  and  accustomed  to  bite  and  attack  men  or  animals,  is 
sufficient.  Hartley  v.  Harriman,  1  B.  &  Aid.  620;  Jenkins  v.  Turner,  2 
Salk.  661. 

By  the  28  &  29  Vict.  c.  60,  s.  1,  the  owner  of  a  dog  which  does  any  injury  to 
sheep  or  cattle  is  made  liable  in  damages,  without  any  proof  of  previous  mis- 
chievous propensity  in  the  dog,  or  of  any  knowledge  on  the  part  of  the  owner, 
or  that  the  injury  was  attributable  to  the  neglect  of  the  owner.  If  ,the  dam- 
ages claimed  do  not  exceed  £5,  they  shall  be  recoverable  summarily  before  a 
justice  of  the  peace. 

By  s;  2,  the  occupier  of  any  house,  or  part  of  a,  house  or  premises,  where  the 
dog  was  kept,  or  permitted  to  live  or  remain  at  the  time  of  the  injury,  is  to 
be  deemed  the  owner,  in  the  absence  of  any  proof  to  the  contrary. 

1.  For  suffering  a  Ferocious  Bog  to  go  at  large,  which  injured  the 

Plaintiff,  (t) 

That  the  defendant  wrongfully  kept  a  dog  of  a  ferocious  and  mischievous 

(()  See  a  similar  form  for  keeping  a  mi.s-  knowingly  keeping  diseased  sheep  which  in- 
chievous  ram,  Jackson  v.  Smithson,  15  M.  fected  the  sheep  of  the  plaintiflf  Cooke  v, 
&  W.  563;  a  monkey,  May  v.  Burdett,  9  Waring,  2  H.  &  C.  332;  for  fraudulently 
Q.  B.  106  ;  16  L.  J.  Q.  B.  64 ;  15  L.  J.  Ex.  selling  a  cow  as  sound,  knowing  it  to  bd  dis- 
311;  and  other  forms  in  Hartley  ti.  Hai-ri-  eased,  which  infected  other  cows  of  the  plain- 
man,  1  B.  &  Aid.  620 ;  Curtis  v.  Mills,  5  C.  tiff,  MuUett  v.  Mason,  L.  R.  1  C.  P.  559.] 
&  P.  489.  Where  the  damage  done  is  not  to  As  to  evidence,  see  [Thomas  v.  Morgan, 
cattle  or  sheep,  the  scienter  is  the  gist  of  the  supra ;]  Gettring  v.  Morgan,  5  W.  E.  536  ; 
action.  lb. ;  Thomas  v.  Morgan,  2  Cr.,  M.  Rose.  &  Harr.  Ind.  See,  further,  pest,  pleas. 
&  R.  496 ;  28  &  29  Vict.  c.  60.     [Count  for 
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nature,  well  knowing  that  the  said  dog  was  accustomed  to  bite  mankind  [or, 
"knowing  that  the  said  dog  was  of  a  ferocious  and  mischievous  nature"  (m)]' 
and  the  said  dog,  whilst  the  defendant  kept  the  same,  attacked  and  bit  and 
wounded  the  plaintiff,  and  thereby  the  plaintiff  was  for  a  long  time  unable  to 
do  his  business,  and  incurred  expenses  in  getting  cured  of  the  said  wounds. 

[A  like  count.  Worth  v.  Gilling,  L.  R.  2  C.  P.  1  ;  against  a  corporation, 
Stiles  V.  Cardiff  Steam  Nav.  Co.  33  L.  J.  Q.  B.  310.] 

2.  Under  28  ^  29  Vict,  e.  60,  for  keeping  a  Dog  which  worried  Plain- 

tiff's Sheep,  {x) 

That  at  the  time  of  the  committing  of  the  grievances  hereinafter  mentioned 
the  defendant  was  the  owner  of  a  certain  dog,  and  injury  was  done  to  divers 
cattle  [or  sheep,  or  cattle  and  sheep]  of  the  plaintiff  by  the  said  dog  of  the 
defendant. 

3.  Bi/  a  Master  for  an  Injury  done  to  his  Apprentice  hy  Defendant's 
Dog,  stating  Special  Damage  for  the  loss  of  the  Apprentice' s  Services 
during  the  whole  Time  he  was  to  serve. 

Hodsoll  V.  Stallbrass,  11  Ad.  &  E.  301 ;  9  C.  &  P.  63. 

4.  For  Injuries  occasioned  by  Defendant's  Ox  running  at  the  Plain- 

That  the  defendant  was  possessed  of  a  wild  and  vicious  ox,  and  it  was  unsafe 
and  improper  to  drive,  or  permit  the  said  ox  to  go  through  any  public  high- 
way, of  all  which  the  defendant  had  notice  ;  yet  the  defendant  wrongfully  and 
negligently,  by  his  servants,  drove  the  said  ox,  so  being  wild  and  vicious  as 
aforesaid,  in  a  certain  public  highway,  whereby  the  said  ox  ran  at  and  against 
the  plaintiff,  who  was  then  passing  in  and  along  the  said  highway,  and 
wounded  and  injured  him  [state  damage  as  in  Form  1]. 


MINES. 

Obs.  —  The  owner  of  a  mine  must  not  work  it  so  as  to  let  down  the  surface.  See 
Humphries  v.  Brogden,  12  Q.  B.  739;  Rowbotham  v.  Wilson,  8  H.  L.  360; 
Caledonian  Ry.  Co.  v.  Sprot,  2  McQ.  Sc.  Ap.  451;  Gale  on  Easements,  by 
WiUea,  p.  310;  and  see  post,  "  Support."  As  to  breaking  and  entering 
mines,  see  post,  "  Trespass  to  Realty."  As  to  the  law  relating^  to  the 
duties  of  land-owners,  see  Fletcher  u.  Rylands,  35  L.  J.  Ex.  154;  L.  R.  1 
Ex.  265;  Groucott  v.  Williams,  32  L.  J.  Q.  B.  237.  [As  to  the  liability  of 
railway  company  to  pay  compensation  in  respect  of  mines  lying  under  grounds 
taken  by  them,  Great  Western  Ry.  Co.  v.  Bennett,  36  L.  J.  Q.  B.  133.] 

(«)  See  Hartley  v.  Hairrman,  1  B.  &  Aid.  censed  drover,  who  employed  a  boy  to  drive 

621  ;  S.  C.  2  Stark.  214.  the  ox  which  did  the  injury,  it  was  held  the 

(k)  For  forms  before  the  28  &  29  Vict.  c.  defendant  was  not  liable.  Milligan  v.  Wedge, 

60,  Hartley  v.  Harriman,  1  B.  &  Aid.  620 ;  12  Ad.  &  E.  737.     See  a  form  for  driving  a 

Thomas  v.  Morgan,  2  Cr.,  M.  &  E.  496;  bull  through  a  street,  knowing  that  it  ran 

Card  V.  Case,  5  C.  B.  622.  at  anything  red,  Hudson  n.  Roberts,  6  Ex. 

(y)  Where  the  defendant  employed  a  li-  697 ;  20  L,  J.  Ex,  899. 
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1.  For  negligently  working  a  Mine  under  the  Land  of  the  Plaintiff 

and  his  Tenant,  whereby  the  Support  was  tveahened. 
Harris  v.  Riding,  5  M.  &  W.  60. 

2.  For  injuring  the   Foundation   of  Plaintiff's   Souse   by  Digging 

Mines,  S^c. 

Hilton  V.  Lord  Granville,  5  Q.  B.  701. 

3.  By  the  Owner  of  a  Mine  against  the  Owner  of  an  adjacent  one  for 
having  removed  the  Seam  of  Coal  belonging  to  the  Plaintiff,  which 
separated  the  Mines,  and  then  neglecting  his  Duty  to  prevent  Plain- 
tiff''s  Mine  from  being  Flooded,  (s) 

Firmstone  v.  Wheeley,  2  D.  &  L.  203. 

4.  For  leaving  a  Mine  uncovered,  whereby  Plaintiff's  House  fell  in, 

Sybray  v.  White,  1  M.  &  W.  435. 


NEGLIGENCE. 

Ob8.  —  "  The  action  of  negligence  proceeds  from  the  idea  of  an  obligation  towards 
the  plaintiff  to  use  care,  and  a  breacli  of  that  obligation  to  the  plaintiff's  in- 
jury." Per  Wilde  B.  Swan  v.  The  North  British  Australian  Co.  Limited,  7 
H.  &  N.  603;  31  L.  J.  Ex.  425;  32  L.  J.  Ex.  273;  [Collis  v.  Selden,  L.  R.  S 
C.  P.  495.]  Thus,  if  any  blame  attaches  to  the  defendant,  though  he  be  in- 
nocent of  an  intention  to  injure,  he  is  liable  to  answer  in  damages;  Wake- 
man  Vi  Kobinson,  1  Bing.  213;  but  if  the  injury  arises  from  unavoidable 
accident,  no  action  will  lie.  ih.;  Aston  v.  Heaven,  2  Esp.  53 S;  Crofts  v. 
Waterhouse,  3  Bin".  319;  [Brown  v.  Kendall,  6  Cush.  292;  Calkins  v.  Bar- 
ger,  44  Barb.  424;  Lawler  v.  The  Baring  Boom  Co.  56  Maine,  443;  Boland 
V.  Missouri  R.  R.  Co.  36  Missou.  484;  McGrew  t>.  Stone,  53  Penn.  St.  436; 
Harding  v.  Eahey,  1  Greene,  377;  Garris  v.  Portsmouth  &c.  B.  B.  Co.  2 
Ired.  (Law)  324;  Livingston  v.  Adams,  8  Cowen,  175;  Romney  v,  Trinity 
House,  L.  R.  6  Ex.  204;  S.  C.  L.  R.  7  Ex.  247.  Where  the  defendant's 
horses,  while  driven  by  him  with  due  care  on  a  highway  near  a,  railroad, 
were  frightened  by  a  locomotive,  and  becoming  unmanageable,  ran  away  on 
to  the  plaintiff's  land  and  did  damage,  it  was  held  that  the  defendant  was  not 
liable.  Brown  v.  Collins,  53  N.  H.  442.]  So  the  law  requires  of  pei-sons 
having  in  their  custody  instruments  of  danger,  as  a  loaded  gun,  that  they 
should  keep  them  with  the  utmost  care.  Dixon  v.  Bell,  5  M.  &  S.  198.  See, 
also.  North  v.  Smith,  10  C.  B.  N.  S.;  [Morgan  v.  Cox,  22  Missou.  373.] 
Evidence  of  Negligence.  —  The  mere  happening  of  an  accident  is  not  sufficient 
evidence  of  negligence  to  be  left  to  the  jury;  but  the  plaintiff  must  give  some 
affirmative  evidence  of  negligence  on  the  part  of  the  defendant.  Hammaok 
V.  White,  11  C.  B.  N.  S.  588;  31  L.  J.  C.  P.  129;  Cotton  v.  Wood,  8  C.  B. 
N.  S.568;  29  L.  J.  C.  P.  333;  Bird  v.  Great  Northern  Ry.  Co.  29  L.  J.  Ex.  3; 
[Cornman  v.  The  Eastern  Counties  Ry.  Co.  4  H.  &  N.  781 ;  Holbrook  v. 
Utica  &c.  R.  R.  Co.  12  N.  Y.  236;  Curtis  v.  Rochester  &c.  R.  B.  Co.  18  N. 
Y.  534;  Mitchell  v.  Western  R.  R.  Co.  30  Geo.  22;  Daniel  v.  Metropolitan 
Ry.  Co.  L.  R.  3  C.  P.  216.]  But  accidents  may  be  of  such  a  nature  that 
negligence  may  be  presumed  from  the  mere  fact  of  the  accident,  the  presump- 
tion depending  upon  the  nature  of  the  accident.    Byrne  v.  Boadle,  33  L.  J. 

(z)  See  Shaw  v.  Stenton,  2  H.  &  N.  858  ;  27  L.  J.  Ex.  253. 
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Ob8.  Ex.  13;  [2  H.  &  C.  722;]  Fletcher  i>.  Rylands,  35  L.  J.  Ex.  154 ;  [3  H.  &  C. 
774;  L.  R.  1  Ex.  265;  L.R.  3  H.  L.  330.]  Thus,  where  the  plaintiff,  a  cus- 
tom officer,  was  injured  while  on  the  defendant's  premises  in  the  course  of 
his  duty,  by  goods  falling  on  him  from  a  crane  fixed  over  a  door  through 
which  he  was  passing,  it  was  held  that  as  the  accident  was  such  as  did  not, 
in  the  course  of  ordinary  things,  happen  where  those  who  have  the  manage- 
ment of  machinery  use  proper  care,  there  was  reasonable  evidence  of  negli- 
gence in  the  absence  of  any  explanation  by  the  defendants.  Scott  v.  The 
London  Dock  Co.  34  L.  J.  Ex.  17,  220;  [3  H.  &  C.  296,]  where  see  the 
cases  collected.  See  Briggs  v.  Oliver,  35  L.  J.  Ex.  163;  [4  H.  &  C.  403.] 
"  Where  the  evidence  is  equally  consistent  with  either  negligence  or  no  neg- 
ligence, it  is  not  competent  for  the  judge  to  leave  it  to  the  jury  to  find  either 
alternative,  but  it  must  be  taken  to  amount  to  no  proof  at  all."  Per  Wil- 
liams J.  Cotton  V.  Wood,  29  L.  J.  C.  P.  335;  8  C.  B.  N.  S.  568;  [Smith  v 
First  National  Bank  in  Westfield,  99  Mass.  605;  Toomey  c  Brighton  &  Lon- 
don &c.  Ry.  Co.  3  C.  B.  N.  S.  146.  The  question  of  negligence  is  a  mixed 
question  of  law  and  fact;  and  where  the  facts  are  in  dispute  it  is  the  duty  of 
the  court  to  instruct  the  jury  what  will  constitute  negligence.  Trow  v.  Ver- 
mont Central  R.  R.  24  Vt.  487;  Brings  >.  Taylor,  28  Vt.  180;  Wrisht  r. 
Maiden  &  Melrose  R.  R.  Co.  4  Allen,  289;  Bell  J.  in  Norris  v.  Litchfield,  35 
N.  H.  277;  Rice  v.  Montpelier,  19  Vt.  470;  Murch  c.  Concord  R.  R.  29  N. 
H.  43;  Burr  v  Housatonic  R.  R.  19  Conn.  566  ;  Ernst  v.  Hudson  River  R. 
R.  Co.  35  N.  Y.  9;  Delafleld  c.  Union  Ferry  Co.  5  Rob.  207;  Catawissa  R.  R. 
Co.  V.  Armstrong,  52  Penn.  St.  282;  Bernhardt  v.  Rensselear  &c.  R.  R.  Co. 
32  Bai-b.  165;  Smith  v.  East  River  Ferry  Co.  5  N.  Y.  Sup.  Ct.  689;  Vinton 
ti.  Schwab,  32  Vt.  612;  Baltimore  v.  Holmes,  39  Md.  243;  McVee  v.  Bid- 
well,  74  Penn.  St.  218,  and  cases  cited  in  it.  If  the  facts  are  undisputed, 
and  fail  to  show  that  the  plaintiff  was  in  the  exercise  of  due  and  reasonable 
care  at  the  time  of  receiving  the  injury,  it  is  the  duty  of  the  court  to  instruct 
the  jury  that  he  cannot  recover,  or  to  direct  a  nonsuit,  where  the  court  has 
power  to  do  so.  Gavett  v.  Manchester  &c.  R.  R.  Co.  16  Gray,  501;  Lucas 
V.  New  Bedford  &c.  R.  R.  6  Gray,  64;  Todd  v.  Old  Colony  &  Fall  River  R. 
R.  3  Allen,  21 ;  Bigelow  J.  in  Wright  ».  Maiden  &  Melrose  R.  R.  Co.  4 
Allen,  289 ;  Beisiegal  v.  N.  Y.  Central  R.  R.  Co.  40  N.  Y.  9  ;  Stubley  v. 
Nortla  Western  Ry.  Co.  L.  R.  1  Ex.  13;  Pittsburgh  &c.  R.  R.  Co.  v.  McClurg, 
56  Penn.  St.  294;  Glassey  v.  Hestonville  &c.  R.  Co.  57  Penn.  St.  172; 
Craft«r  i:  Metropolitan  Ry.'Co.  L.  R.  1  C.  P.  300;  Biles  r.  Holmes,  11  Ired. 
(Law)  16;  Oilman  t:  Deerfield,  15  Gray,  577.  "A  scintilla  of  evidence, 
or  a  mere  surmise  that  there  may  have  been  negligence  on  the  part  of  the 
defendants,  clearly  would  not  justify  the  judge  in  leaving  the  case  to  the 
jury ;  there  must  be  evidence  upon  which  they  might  reasonably  and  prop- 
erly conclude  that  there  was  negligence."  Williams  J.  in  Toomey  v.  Lon- 
don &c.  Ry.  Co.  3  C.  B.  N.  S.  146,  150;  Avery  v.  Bowden,  6  El.  &  Bl.  953; 
Mellors  v.  Shaw,  1  B.  &  S.  443  ;  Cornman  v.  The  Eastern  Counties  Ry.  Co. 
4  H.  &  N.  781;  Maule  J.  in  Peachey  v.  Rowland,  13  C.  B.  186;  Wittkowsky 
V.  Wasson,  71  N.  Car.  451,  454,  455;  Ryder  v.  Woombwell,  L.  R.  4  Ex.  32 ; 
Beaulieu  v.  Portland  Co.  48  Maine,  291,  296.  As  to  what  this  scintilla  is 
and  means,  see  the  explanation  given  by  Chapman  J.  in  Denny  v.  Williams, 
6  Allen,  5.]  It  has  been  held  that  the  breaking  down  of  a  coach  is  presump- 
tive evidence  of  the  unskilfulness  of  the  driver,  or  the  insufficiency  of  the 
coach.  Christie  i'.  Griggs,  2  Camp.  78;  Curtis  v.  Drink  water,  2  B.  &  Ad. 
169;  Israel  «.  Clark,  4  Esp.  259.  In  actions  against  railway  companies  for 
negligence,,  for  not  safely  carrying,  the  onus  may  be  upon  the  defendants  to 
explain  the  cause  of  the  occurrence.  Carpue  v.  London  &  Brighton  Ry. 
Co.  5  Q.  B.  571;  13  L.  J.  Q.  B.  133.  Thus,  a  collision  between  trains  of 
the  same  company  is  prima  facie  evidence  of  negligence.  Skinner  c.  London 
&  Brighton  Ry.  Co.  5  Ex.  787.  [See  Brehm  v.  Great  Western  R.  R.  Co. 
34  Barb.  256.  For  other  causes  of  accidents  which  create  presumptive  evi- 
dence of  negligence  in  carriers  of  passengers,  see  Ware  v.  Gay,  11  Pick. 
106;  Edgerton  v.  Harlem  R.  R.  Co.  39  N.  Y.  227;  S.  C.  35  Barb.  38; 
Yonge  V.  Kenney,  28  Geo.  Ill ;  Stockton  v.  Frey,  4  Gill,  406;  McKinney  i\ 
Neil,  1  McLean,  540;  Fairchild  u.  California  Stage  Co.  13  Cal.  599;  Farish 
V.  Reigle,  11  Grattan,  697;  Sullivan  v.  Reading  R.  R.  Co.  30  Penn.  St.  234; 
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Obs.  Chicago,  B.  &  Q.  R.  R.  Co.  v.  George,  19  111.  510.]  If  a  railway  company 
carries  passengers  to  a  place  beyond  their  own  line,  they  are  liable  for  the 
negligence  of  those  who  own  the  line  over  which  they  pass.  Great  Western 
Ry.  Co.  V.  Blake,  7  H.  &  N.  991  ;  31  L.  J.  Ex.  346;  [Birkett  v.  Whitehaven 
Ry.  Co.  4  H.  &  N.  730;  Thomas  v.  Rhymney  Ry.  Co.  L.  R.  5  Q.  B.  226 ;  S. 
C.  L.  R^e  Q.  B.  266  ;  Buxton  v.  North  Eastern  Ry.  Co.  L.  R.  3  Q.  B.  549; 
Candee  v.  Penn.  R.  R.  Co.  21  Wise.  582;  Wheeler  v.  San  Francisco, 
&c.  R.  R.  Co.  31  Cal.  46;  Illinois  Central  R.  R.  Co.  v.  Copeland,  24  111.  332. 
See,  as  to  Massachusetts,  Vermont,  and  Connecticut,  Nutting  v.  Connecticut 
River  R.  R.  Co.  1  Gray,  502;  Farmers'  &c.  Bank  v.  Champlain  Transp.  Co. 
23  Vt.  186;  Hood  v.  New  Haven  R.  R.  Co.  22  Conn.  1.  As  to  New  York, 
Mississippi,  and  Georgia,  see  Southern  Express  Co.  o.  Thornton,  41  Miss.  216; 
Southern  Express  Co.  v.  Shea,  58  Geo.  519;  Careys.  Cleveland  &c.  R.  R. 
Co.  29  Barb.  35;  Buffit  v.  Troy  &  Boston  R.  R.  Co.  36  Barb.  420;  Quimby 
V.  Vanderbilt,  17  N.  Y.  306;  Williams  v.  Vanderbilt,  28  N.  Y.  217.]  But 
negligence  is  rebutted  by  proving  that  the  accident  arose  through  the  wilful 
and  wrongful  act  of  a  stranger.  Latch  v.  Rumner  Ry.  Co.  27  L.  J.  Ex.  155. 
[So  if  it  appears  that  it  was  caused  by  vis  major  and  not  by  the  negligence  of 
the  defendant.  Nichols  v.  Marsland,  Ex.  2  Central  L.  J.  523.]  A  railway 
company  are  bound,  in  the  formation  of  their  line,  to  construct  their  works 
in  such  a  manner  as  to  be  capable  of  resisting  all  violence  of  weather  which 
in  the  climate  of  the  country  through  which  the  line  runs,  might  be  expected, 
although,  perhaps,  rarely,  to  occur ;  and  where  the  accident  is  alleged  to  have 
happened  in  consequence  of  improper  construction,  the  fact  of  giving  way  will 
a,mount  to  prima  facie  evidence  of  its  insufficiency,  and  this  evidence  may 
become  conclusive  from  the  absence  of  any  proof  on  the  part  of  the  company 
to  rebut  it.  Great  Western  Ry.  of  Canada  v.  Fawcett  or  Braid,  1  Moo. 
P.  C.  N.  S.  103;  9  Jur.  N.  S.  339.  See  Withers  v.  North  Kent  Ry.  Co.  27 
L.  J.  Ex.  417  ;  [3  H.  &  N.  969.  See  Virginia  &c.  R.  R.  Co.  v.  Sanger,  15 
Grattan,  230;  Louisville  &c.  R.  R.  Co.  v.  Hodge,  6  Bush,  141;]  and  see 
per  Bramwell  B.  Ruck  w.  Williams,  3  H.  &  N.  318;  27  L.  J.  Ex.  357.  And 
in  making  the  line  the  company  must  employ  proper  and  competent  engineers 
and  workmen.  Grote  v.  The  Chester  &  Holyhead  Ry.  Co.  2  Ex.  251. 
As  the  law  at  present  stands,  railway  companies  do  not,  by  their  contract  to 
carry,  impliedly  warrant  that  their  carriages  are  roadworthy,  and  if  an  injury 
is  caused  by  a  hidden  defect  in  their  carriage,  which  no  amount  of  care  or 
skill  could  discover,  they  are  not  liable  to  a  passenger  for  an  injury.  Read- 
head  V.  The  Midland  Ry.  Co.  36  L.  J.  Q.  B.  181;  L.  R.  2  Q.  B.  412;  [L.  R. 
4  Q.  B.  379,]  where  see  all  the  cases.  Blackburn  J.  however,  in  this  case, 
differed  from  the  court,  and  held  that  a  company  is  bound,  at  its  peril,  to 
supply  its  passengers  with  carriages  reasonably  sufficient  for  the  journey, 
and  is  liable  for  an  injury  resulting  from  a  latent  defect.  [In  Ingalls  v. 
Bills,  9  Met.  1,  where  a  passenger  in  a  coach  received  an  injury  solely  by 
reason  of  the  breaking  of  one  of  the  iron  axle-trees,  in  which  there  was  a  very 
small  flaw,  entirely  surrounded  by  sound  iron  one  fourth  of  an  inch  thick,  and 
which  could  not  be  discovered  by  the  most  careful  examination  externally,  it 
was  held  that  the  proprietors  of  the  coach  were  not  responsible  for  the  injury 
thus  received.  See  Grote  v.  Chester  &c.  Ry.  Co.  2  Ex.  255  ;  Simmons  v. 
New  Bedford  &c.  Stage  Co.  97  Mass.  361;  Farish  u.  Reigle,  11  Grattan, 
697;  Edwards  v.  Lord,  49  Maine,  279;  Flint  v.  Norwich  &  N.  Y.  T.  Co.  34 
Conn.  554;  Maverick  v.  Eighth  Avenue  R.  R.  36  N.  Y.  378;  Brown  v.  New 
York  Central  R.  R.  Co.  34  N.  Y.  404;  Sawyer  v.  Hannibal  &  St.  Joseph  R. 
R.  37  Missou.  240;  Meier  v.  Penn.  R.  R.  64  Penn.  St.  225;  Francis  v.  Cock- 
rell,  L.  R.  5  C.  P.  184;  John  v.  Bacon,  L.  R.  5  C.  P.  437;  Remington  !'. 
Sheldon,  10  R.  I.  218.] 
As  to  negligence  connected  with  level  crossings,  see  Lunn  v.  London  &  North 
Western  Ry.  Co.  35  L.  J.  Q.  B.  105;  S.  C.  nom.  Lunt  v.  London  &  North 
Western  Ry.  L.  R.  1  Q.  B.  277;  Bilbee  o.  London,  Brighton,  &  South  Coast 
Ry.  Co.  34  L.  J.  C.  P.  182;  [18  C.  B.  N.  S.  584;]  Stubley  v.  London  &  North 
Western  Ry.  Co.  35  L.  J.  Ex.  3;  L.  R.  1  Ex.  13;  Stapley  u.  London  &  North 
Western  Ry.  Co.  35  L.  J.  Ex.  7  ;  L.  R.  1  Ex.  21 ;  Skelton  v.  London  &  North 
Western  Ry.  Co.  36  L.  J.  C.  P.  249;  [L.  R.  2  C.  P.  631;  North  Eastern  Ry. 
Co.  V.  Wanless,  L,  R.  7  H.  L.  12;  Oliver  v.  North  Eastern  Ry.  Co.  L.  R.  9 , 
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Obs.    Q.  B    409;  Ellis  I).  Great  Western  Ry.  Co.  L.  R.  9  C.  P.  551;  Williams  v. 
Great  Western  Ry.  Co.  L.  R.  9  Ex.  157.] 

The  mere  fact  of  a  man  driving  on  the  wrong  side  of  the  road  is  no  evidence  of 
negligence  in  an  action  for  running  over  a  person  who  was  crossing  the  road. 
Lloyd  V.  Ogleby,  5  C.  B.  N.  S.  667;  [Smith  v.  Gardner,  11  Gray,  418 ;  Love- 
joy  V.  Dolan,  10  Cush.  495.]  But  if  the  defendant  does  not  keep  on  his  right 
side,  he  must  use  more  care  and  keep  a  better  look-out  than  would  be  neces- 
sary if  he  were  on  his  right  side.  Pluokwell  v.  Wilson,  5  C.  &  P.  375.  [The 
driver  of  a  team  which  is  on  the  wrong  side  of  the  road  in  violation  of  the 
law  of  the  road,  may  nevertheless  maintain  an  action  for  an  injury  sustained 
by  him  from  a  collision  with  another  team,  the  driver  of  which  in  meeting  him 
carelessly  and  recklessly  runs  into  him.  Spofford  !'.  Harlow,  3  Allen,  176; 
Kennard  v.  Burton,  25  Maine,  89,  49,  50  ;  Davies  v.  Mann,  10  M.  &  W.  546.] 

A  land-owner  who  keeps,  or  causes  to  exist,  within  his  own  land  anything  of 
such  a  nature  that  if  it  escapes  on  to  his  neighbor's  land,  it  will  cause  damage 
thereon,  has  an  absolute  duty  imposed  upon  him  to  prevent  such  escape. 
Fletcher  v.  Rylands,  35  L.  J.  Ex.  154;  [8  H.  &  C.  774;]  L.  R.  1  Ex.  265; 
[L.  R.  3  H.  L.  830.  But  see  Nichols  v.  Marsland,  Ex.  2  Central  L.  J. 
623  ;  and  see  Brown  v.  Collins,  53  N.  H.  442.] 

[The  law  regards  proximate  and  not  remote  causes  — proximate  and  not  remote 
acts  of  negligence.  As  in  case  of  injury  from  a  defect  in  a  highway,  the 
law  regards  the  existence  of  the  defect,  and  not  the  cause  of  it.  See  Rogers 
V.  Newport,  62  Maine,  101,  104;  Lake  v.  Milliken,  62  Maine,  240,  242,  213; 
Lund  !i.  Tyngsborough,  11  Cush.  563;  Sficknev  c  Maidstone,  SO  Vt.  738; 
McGrew  v.  Stone,  53  Penn.  St.  436;  State  v.  ^Manchester  &  Lawrence  R. 
R.  52  N.  H.  528,  552,  where  it  is  said  that  "  the  practical  construction  of 
'  proximate  cause  '  by  the  courts  has  now  come  to  be  the  cause  which  nat- 
urally led  to,  and  which  might  have  been  expected  to  be  directly  instrumental 
in  produciu"  the  result."  Marble  u.  Worcester,  4  Gray,  395,  410  et  seq. : 
Bennett  o.  Lockwood,  20  Wend.  223;  McGrew  v.  Stone,  53  Penn.  St.  486; 
Ryan  !•.  New  York  Central  R.  R.  Co.  25  N.  Y.  210;  Oil  Creek  &  Alleghany 
River  Ry.  Co.  v.  Keighi'on,  74  Penn.  St.  816;  Pennsylvania  R.  R.  Co.  v. 
Kerr,  62  Penn.  St,  853 ;  Bellefontaine  &c.  R.  R.  Co.  v.  Snyder,  18  Ohio  St. 
399;  Conn.  Life  Ins.  Co.  «.  New  Haven  R.  R.  Co.  25  Conn.  265;  Harrison 
V.  Berkley,  1  Strobh.  525,  549;  Ricker  v.  Freeman,  50  N.  H.  420.  As  to 
fire  caused  by  one  of  the  engines  of  a  railroad  company,  see  Annapolis  & 
Elkridge  R.  R.  Co.  39  Md.  115,  141  et  seq.  and  cases  cited;  Philadelphia- 
&c.  R.  R.  Co.  V.  Constable,  39  Md.  149;  Baltimore  &  Ohio  R.  R.  Co.  v. 
Shipley,  39  Md.  251.] 

Who  liable.  —  Parties  jointly  interested  in  the  carriage  causing  the  damage  are 
liable,  notwithstanding  a  private  arrangement  between  them  that  one  should 
manage  for  one  distance  of  road  and  the  other  for  another.  Waland  v. 
Elkins,  1  Stark.  272;  Fromont  v.  Coupland,  2  Bing.  170;  Moreton  w.  Hardern, 
4  B.  &  C.  223.  The  owner  of  a  carriage  who  hires  of  a  stable-keeper  a  pair 
of  horses  to  draw  it  for  the  day,  is  not  liable  for  an  injury  occasioned  by  the 
negligent  driving  of  a  person  ))rovided  by  the  owner  of  the  horses  as  a  driver; 
Quarman  v.  Burnett,  6  M.  &  W.  499;  Laugher  v.  Pointer,  5  B.  &  C.  547;  [2 
Chitty  Contr.  (11th  Am.  ed.)  864,  865,  and  note  (fc^")];  unless  he  assent  to  the 
act  which  caused  the  accident.  McLaughlin  v.  Pryor,  4  M.  &  G.  48 ;  \_post,  5  74, 
note  (J).]  And  where  the  defendant's  cart  was  under  the  care  of  his  servant, 
it  was  decided  that  the  defendant  was  responsible,  although  the"  servant,  being 
in  the  carriage,  had,  at  the  time  of  the  collision,  intrusted  the  reins  to  a  stran- 
ger, who  was  riding  with  the  servant.  Booth  v.  Mister,  7  C.  &  P.  66.  The 
defendant  may  be  charged  as  a  trespasser  himself,  or  as  a  trespasser  by  the 
negligence  of  his  servant;  but  in  the  latter  case,  if  the  damage  be  the  result 
of  a  wilful  act,  the  master  is  not  liable.  Wells  v.  Odey,  1  M.  &  W.  462; 
Moreton  v.  Hardern,  4  B.  &  C.  223;  Williams  v.  Holland,  10  Bing.  112;  Day 
V.  Edwards,  5  T.  R.  648;  Savignac  v.  Roome,  6  T.  R.  125;  Ogle  v.  Barnes, 
8  T.  R.  188.  Thus,  if  the  accident  occur  entirely  by  wilful  and  malicious  act 
of  the  servant,  the  master  is  not  liable.  McManus  v.  Cricket,  1  Ej|,st,  106. 
See  Croft  v.  Alison,  4  B.  &  Aid.  590.  But  it  would  appear  that  where  the  act 
of  the  servant  which  caused  the  accident  is  merely  contrary  to  the  regulations 
of  his  master,  the  latter  is  liable.     Limpus  v.  The  London  General  Omnibus 
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Ob8.  Co.  1  H.  &  C.  526;  32  L.  J.  Ex.  34;  Greenwood  v.  Seymour,  7  H.  &  N. 
355;  30  L.  J.  Ex.  327;  [Rounds  v.  Delaware,  Lackawanna  &  Western  R.  R. 
Co.  5  N.  Y.  Sup.  Ct.  475;  Howe  v.  Newmarch,  12  Allen,  49;  O'Brien  v. 
Boston  &  Worcester  R.  R.  Co.  15  Gray,  20;  Moore  v.  Fitchburg  R.  R.  Co.  4 
Gray,  465;  Ramsden  v.  Boston  &  Albany  R.  R.  Co.  104  Mass.  117;  Higgins 
V.  Watervliet  T.  &  R.  R.  Co.  46  N.  Y.  23 ;  Jackson  v.  Second  Avenue  R.  R. 
Co.  47  N.  Y.  274.]  There  must  be  blame  on  tbe  part  of  the  servant,  and 
there  is  if  he  do  not  exercise  a  sound  judgment.  Jackson  v.  Tollett,  2  Stark. 
39;  Mayhew  v.  Boyce,  1  Stark.  423.  And  the  servant  is  bound  to  warn  the 
passenger  of  a  danger  of  which  the  servant  is  cognizant.  Dudley  v.  Smith, 
1  Camp.  167.  One  of  the  questions  to  be  left  to  the  jury  is,  whether,  at  the 
time  of  the  act  complained  of,  the  servant  was  driving  on  his  master's  busi- 
ness, and  with  his  authority.  Patten  i7.  Rea,  2  C.  B.  N.  S.  606;  26  L.  J.  C. 
P.  235. 
Negligence  of  Fellow  Servants.  —  But  although  the  master  is  liable  to"  third  per- 
sons for  the  negligence  of  liis  servant,  as  we  have  seen,  yet  he  is  not  liable  to 
his  servant  for  the  negligence  of  a  fellow  servant  engaged  in  a,  common  em- 
ployment ;  there  is  no  implied  promise  on  the  part  of  the  master  not  to  expose 
his  servant  to  extraordinary  risk.  Griffiths  v.  Gidlow,  3  H.  &  N.  648;  27  L. 
J.  Ex.  404;  Riley  v.  Baxendale,  6  H.  &N.  445;  30  L.  J.  Ex.  87;  Priestly  c. 
Fowler,  3  M.  &  W.  1;  Wigmore  v.  Jay,  5  Ex.  354;  19  L.  J.  Ex.  300;  Wig- 
gett  V.  Fox,  11  Ex.  832;  25  L.  J.  Ex.  188;  Waller  ii.  South  Eastern  Ry.  Co. 
32  L.  J.  Ex.  205,  [2  H.  &  C.  102;]  Hutchinson  v.  York  &c.  Ry.  Co.  5  Ex. 
353;  19  L.  J.  Ex.  296;  Potter  v.  Faulkner,  31  L.  J.  Q.  B.  30;  [1  B.  &  S. 
800,  806;]  Abraham  v.  Reynolds,  5  H.  &  N.  143;  Lovegrove  v.  London, 
Brighton  &  South  Coast  Ry.  Co.;  Gallagher  v.  Piper,  33  L.  J.  C.  P.  329; 
[16  C.  B.  N.  S.  669;  Lawler  v.  Androscoggin  R.  R.  Co.  62  Maine,  463;  Tun- 
ney  i'.  Midland  Ry.  Co.  L.  R.  1  C.  P.  291 ;  Morgan  v.  Vale  of  Neath  Ry.  Co. 
5  B.  &  S.  736;  S.  C.  L.  R.  1  Q.  B.  149;  Beaulieu  v.  Portland  Co.  48  Maine, 
291;  Farwell  o.  Boston  &  Worcester  R.  R.  Corp.  4  Met.  49;  Gillshannon  v. 
Stony  Brook  R.  R.  10  Cush.  228;  Hayes  u.  Western  R.  R.  3  Cush.  270; 
Albro  V.  Agawam  Canal  Co.  6  Cush.  75;  King  v.  Boston  &  Worcester  R.  R. 
9  Cush.  112;  Seaver  v.  Boston  &  Maine  R.  R.  14  Gray,  466;  Couch  v.  Steel, 
3  El.  &B1.  402;  Brown  v.  Ma.xwell,  6  Hill  (N.  Y.),594;  Carle  v.  Bangor  & 
Piscataquis  Canal  &R.  R.  Co.  43  Maine,  269;  Cook  v.  Parham,  24  Ala.  21; 
Fort  V.  Union  Pacific  R.  R.  Co.  2  Dillon,  259,  268-270,  and  cases  in  note 
adjinem;  S.  C.  17  Wallace,  553;  2  Dillon,  64;  Haskins  u.  New  York  &c. 
R.  R.  Co.  65  Barb.  129;  Honnor  v.  Illinois  Central  R.  R.  Co.  15  111.  550; 
Ryan  v.  Cumberland  Valley  R.  R.  Co.  23  Penn.  St.  384;  Shields  d.  Yonge, 
15  Geo.  349;  Coon  v.  Syracuse  &  Utica  R.  R.  Co.  6  Barb.  231;  Boldt  v. 
New  York  Central  R.  R.  Co.  4  Smith  (N.  Y.),  432;  Murphy  v.  Smith,  19 
C.  B.  N.  S.  361;  Degg  u.  Midland  Ry.  Co.  1  H.  &  N.  773;  Vose  v.  Lanca- 
shire &  Yorkshire  Ry.  Co.  2  H.  &  N.  728;  Searle  v.  Lindsay,  11  C.  B.  N.  S. 
429.]  And  the  common  employment  embraces  all  cases  where  the  risk  of 
injury  from  the  negligence  of  the  one  is  so  much  a  natural  and  necessary  con- 
sequence of  tlie  employment  which  the  other  accepts,  that  it  must  be  included 
in  the  risks  which  are  to  be  considered  in  his  wages.  Morgan  !>.  Vale  of 
Neath  Ry.  Co.  33  L.  J.  Q.  B.  260;  35  L.  J.  Q.  B.  23;  [5  B.  &  S.  736;  S. 
C.  L.  R.  1  Q.  B.  149;  Tunney  v.  The  Midland  Ry.  Co.  L.  R.  1  C.  P.  291. 
The  rule  of  law  is  the  same,  though  the  servant,  or  employee  causing  the  in- 
jury, is  engaged  in  a  different  department  of  the  same  general  service,  or  ex- 
ercising a  liigher  grade  of  authority,  and  the  plaintiff  was  acting  , under  his 
direction  at  the  time  of  the  injury.  Lawler  v.  Androscoggin  R.  R.  Co.  62 
Maine,  463;  Gallagher  v.  Piper,  16  C.  B.  N.  S.  669;  Feltham  v.  England, 
L.  R.  2  Q.  B.  33;  Gillshannon  v.  The  Stony  Brook  B.  R.  Corp.  10  Cush. 
228;  Cumberland  Coal  &  Iron  Co.  v.  Scally,  27  Md.  589;  Hall  v.  Johnson,  3 
H.  &  C.  589;  Caldwell  v.  Brown,  53  Penn.  St.  453;  Carle  v.  Bangor  &  Pis- 
cataquis Canal  &  R.  R.  Co.  43  Maine,  269;  Farwell  v.  Boston  &  Worcester 
R.  R.  Corp.  4  Met.  49;  Hayes  v.  Western  R.  R.  Corp.  3  Cush.  270;  King 
V.  Boston  &  Worcester  R.  R.  Corp.  9  Cush.  112;  Hard  v.  Vermont  &c.  R. 
R.  Co.  32  Vt.  473;  Albro  v.  Agawam  Canal  Co.  6  Cush.  75;  Wilson  i\ 
Merry,  L.  R.  1  H.  L.  Sc.  326;  Sherman  v.  Rochester  &c.  R.  R.  17  N.  Y. 
153.     See,  further,  as  to  who  are  to  be  deemed  fellow  servants  within  the 
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Obs.    rule,  Warburton  !>.  Great  Western  Ry.  Co.  L.  R.  2  Ex.  30;  Walhvo.  South 
Eastern  Ry.  Co.  2  H.  &  C.  102;  Coon  v.  Syracuse  &c.  R.  R.  Co.  1  Selden, 
492;  Rollback  r.  Pacific  R.  R.  Co.  43  Missou.  187;  Wright  v.  New  York 
&c.  R.  R.  Co.  25  N.  Y.  562;  Shanek  v.  Northern  &c.  R.  R.  Co.  25  Md.  462; 
Conlin  v.  Charleston,  15  Rich.  (S.  Car.)  L.  201;  Morgan  v.  Vale  of  Neath 
Ry.  Co.  5  B.  &  S.  570,  736;  S.  C.  L.  R.  1  Q.  B.  149.] 
And  although  the  servant,  to  exempt  the  master,  must  be  a  person  of  compe- 
tent skill;  Tarrant  v.  Webb,  18  C.  B.  787;  25  L.  J.  C.  P.  261;  [Lawler  v. 
Androscoggin  R.  R.  Co.  62  Maine,  463,  466;  Oilman  v.  Eastern  R.  R.  Corp. 
10  Allen,  233,  238,  and  cases  cited;  Warner  «.  Erie  R.  R.  Co.  39  N.  Y.  468; 
Wilson  V.  Merry,  L.  R.  1  H.  L.  Sc.  326;  Potter  v.  Faulkner,  1  B.  &  S.  800, 
806 ;  Searle  c.  Lindsay,  11  C.  B.  N.  S.  429 ;  Illinois  Central  R.  R.  Co.  v.  Jewell, 
46  111.  99;]  yet  where  the  accident  happened  through  the  alleged  inadequacy 
of  the  number  of  servants,  the  master  was  not  held  responsible.     Skipp  «. 
Eastern  Counties  Ry.  Co.  9  Ex.  223;  23  L.  J.  Ex.  23.   But  the  master  would  be 
liable  if  he  knew  tliat  the  servant  habitually  violated  his  duty.    Senior  v.  Ward, 
28  L.  J.  Q.B.  139;  [1  El.  &  El.  385;  Gilman  i-.  Eastern  R.  R.  Corp.  10  Allen, 
233 ;  C.  &  A.  R.  R.  Co.  v.  Sullivan,  63  111.  293.    Where  the  servant  undertakes 
to  hold  the  master  for  his  negligence  in  not  procuring  suitable  servants,  the 
charge  of  tliis  negligence  should  be  duly  alleged  in  an  appropriate  count.  Law- 
ler V.  Androscoggin  R.  R.  Co.  62  Maine,  463;  Harper  v.  Ind.  &  St.  Louis  R. 
R.  Co.  47  Missou.  567;  Moss  v.  Pacific  R.  R.  49  Missou.  16  7.]     And  where 
machinery  is  required  to  be  fenced,  and  the  protection  is  defective,  the  owner, 
having  notice  of  the  defect,  is  responsible  to  one  who  entered  his  service  when 
the  fencing  was  in  good  order,  and  continues  in  the  service,  reasonably  ex- 
pecting the  defects  to  be  repaired.     Holmes  v.  Clarke,  30  L.  J.  Ex.  135;  36 
L.  J.  Ex.  356;  [6  H.  &  N.  349;  S.  C.  7  H.  &  N.  937.     The  principle  is  well 
established,  that  an  employer  is  under  an  implied  contract  with  those  whom 
he  employs,  to  adopt  and  maintain  suitable  tackle,  machinery,  instruments, 
means,  and  appliances  with  which  to  carry  on  the  business  in  which  he  requires 
their  services;  and  this  includes  an  obligation  to  provide  a  suitable  place  in 
which  the  servant,  being  himself  in  the  exercise  of  due  care,  can  perform  his 
duty  safely,  or  at  least  without  exposure  to  dangers  that  do  not  come  within 
the  obvious  scope  of  his  employment;  and  if  from  any  negligence  in  respect 
to  these  requirements  damages  arise  to  tlie  servant,  the  master  or  employer 
is  responsible.     Coombs  v.  New  Bedford  Cordage   Co.  102  Mass.   572,  584; 
Ford  K.  Fitchburg  R.  R.  Co.   110  Mass.   240;  Northcoate  v.  Bachelder,  111 
Mass.  322;  Huddleston  v.  Lowell  Machine  Shop,  106  Mass.  282;  Paterson 
V.  Wallace,  1  Macq.  748;  Cayzer  v.  Taylor,  10  Gray,  274;  Soaver  v.  Boston 
&  Maine  R,  R.  14  Gray,  466;  Snow  v.  Housatonic  R.  R.  Co.   8  Allen,  441; 
Gilman  v.  Eastern  R.  R.  Co.  10  Allen,  233;  S.   C.   13  Allen,  433;  Clarke  v. 
Holmes,  7  H.  &  N.  937;  O'Byrne  v.  Burn,  16  Cas.  in  Ct.of  Sess.  (2d  Series) 
1025;  Indermaur  v.  Dames,  L.  R.  2  C.  P.  311;  Grizzle  v.  Frost,  3  F.  &  Fin. 
622;  Hackettv.  Middlesex  Manuf.  Co.  101  Mass.  101,  104;  Felch  v.  Allen, 
98  Mass.  572,  574;  Bartonsville  Coal  Co.  v.  Reid,  3  Macq.  266;  Mellors  v. 
Shaw,  1  B.  &  S.  437;  Ormond  v.  Holland,  1  EL,  Bl.  &  El.  102;  Buzzell  .'. 
Laconia  Manuf.  Co.  48  Maine,  113;  Lawler  i'.  Androscoggin  R.  R.   Co.  62 
Maine,  463;  Indianapolis  R.  R.  Co.  v.  Love,  10  Ind.  554;  Warner  ;'.  Erie  R. 
R.  Co.  39  N.  Y.  468;  Wright  v.  New  York  &c.   R.  R.  Co.   25  N.  Y.  562; 
Keegan  v.  Western  R.  R.  Co.  4  Selden,  175;  Hayden  v.  Smithfield  Manuf. 
Co.  29  Conn.  548;  Fifield  v.  Northern  R.  R.  42  N.   H.  225;  Mad  River  & 
Erie  R.  R.  Co.  v.  Barber,  5  Ohio  (N.  S.),  541;  Sizer  v.  Syracuse,  Bingh.  & 
N.  Y.  R.  R.  7  Lansing,  67;  Anderson  v.  New  Jersey  &c.  Co.  7  Rob.  (N.  Y.) 
611;  Shanek  v.  Northern  &c.  R.  R.  Co.  25  Md.  462;  Salters  i-.  Delaware  & 
Hudson  Canal  Co.  5  N.  Y.  Sup.  Ct.  559,  560;  Laning  i-.  New  York  C.  R. 
R.  Co.  49  N.  Y.  521;  2  Chitty  Contr.   (llth  Am.  ed.)  857,  858,  note  (/); 
Hofnagle  v.  New  York  C.  &  H.  R.  R.  R.  Co.  50  N.  Y.  610;  Ardesco  Oil  Co. 
V.  Gibson,  63  Penn.  St.  146;  Johnson  v.  Bruner,  61  Penn.  St.  58;   Cooper  v. 
Hamilton  Manuf .  Co.   1-4  Allen,  193;  Harrison  v.  Central  R.  R.  2  Vroom, 
293;  McGlynn  v.  Brodie,  31  Cal.  876;  Gibson  v.  Pacific  R.  R.  Co.  46  Missou. 
163;  Chicago  Se  N.  W.  R.  R.  v.  Swett,  45  111.  197;  Chicago  &  N.  W.  R.  R. 
Co.  V.  Jackson;  55  lU.  492;  O'Donnell  v.  Allegany  Valley  R.  R.  59  Penn. 
St.  289;  Brown  v.  Acorinton  Cotton  Co.  3  H.  &  C.  511.    But  if  the  servant, 
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Obs.  well  knowing  the  default  of  his  employer,  as  in  providing  defective  machinery, 
&c.  voluntarily  enters  upon,  or  continues  in  his  employment,  he  assumes  the 
,  risk,  and,  if  injured,  has  no  remedy  against  his  employer.  Buzzell  v.  Laconia 
Manuf.  Co.  48  Maine,  113  ;  Hayden  o.  Smithfield  Manuf.  Co.  29  Conn.  548; 
Dynen  v.  Leach,  26  L.  J.  221;  Devitt  v.  Pacific  R.  R.  Co.  (Missouri)  12  Am. 
Law  Reg.  N.  S.  104;  Chicago  &c.  R.  R.  Co.  „:  Swett,  45  111.  197.  See 
Snow  V.  Housatonic  R.  R.  Co.  8  Allen,  441.  The  obligation  of  the  employer 
towards  those  in  his  employment,  does  not  extend  beyond  the  use  of  ordinary 
care  and  diligence.  King  v.  Boston  &  Worcester  E.  R.  Co.  9  Cush.  112; 
Ryan  v.  Cumberland  Valley  R.  R.  Co.  23  Penn.  St.  384;  Sherman  v.  R.  R. 
Co.  15  Barb.  574;  Walker  u.^Bolling,  22  Ala.  294.  As  to  the  liability  of 
one  servant,  to  another  in  the  same  employment,  for  negligence,  see  Albro 
V.  Jaquith,  4  Gray,  99.  In  a  suit  for  damages  to  an  employee  or  servant, 
arising  from  the  neglect  of  the  employer,  in  the  use  of  defective  machinery 
or  tools,  the  declaration  should  allege  that  the  defect  was  unknown  to  the 
plaintiff,  and  was  known  to  the  defendant,  and  that  it  arose  from  want  of 
proper  care  and  diligence  on  the  part  of  the  defendant.  Buzzell  v.  Laconia 
Manuf.  Co.  48  Maine,  113;  Noyes  v.  Smith,  28  Vt.  59;  Williams  o.  Clough, 
3  H.  &  N.  258.  But  in  Watling  v.  Oastler,  L.  R.  6  Ex.  73,  it  was  held  that 
the  servant's  ignorance  of  the  danger  or  defects  need  not  be  alleged  in  terms, 
but  that  the  averment  that  the  injury  was  caused  "  by  reason  of  the  negli- 
gence and  default  of  the  defendants  "  must  be  taken  as  equivalent  to  an  aver- 
ment in  the  old  form  that  it  was  by  their  mere  negligence  and  default.  If  it 
were  not  so  in  fact,  that  will  be  matter  of  defence  under  the  general  issue. 
Mellors  v.  Shaw,  1  B.  &  S.  437.  To  the  same  effect  is  May  v.  Princeton, 
11  Met.  442;  Chapman  C.  J.  in  Steele  v.  Burkhardt,  104  Mass.  59,  62,  and 
cases  cited.] 
Contributory  negligence  prevents  the  plaintiff  from  recovering,  even  though  the 
defendant  is  guilty  of  negligence.  "  The  rule  of  law  is,  that  although  there 
may  have  been  negligence  on  the  part  of  the  plaintiff,  yet,  unless  he  might, 
by  the  exercise  of  ordinary  care,  have  avoided  the  consequences  of  the  de- 
fendant's negligence,  he  is  entitled  to  recover.  If  by  ordinary  care  he  might 
have  avoided  them,  he  is  the  author  of  his  own  wrong."  Per  Parke  B. 
Bridge  v.  The  Grand  Junction  Ry.  Co.  3  M.  &  W.  244;  Davies  v.  Mann,  10 
M.  &  W.  546;  12  L.  J.  Ex.  10.  See  Butterfield  u.  Forrester,  11  East,  60; 
Holden  u.  Liverpool  Gas  Co.  3  C.  B.  1;  16  L.  J.  C.  P.  301;  Clayards  v. 
Dethick,  12  Q.  B.  439.  If  the  damage  is  not  occasioned  entirely  by  the  neg- 
ligence or  improper  conduct  of  the  defendant,  the  plaintiff  is  still  entitled  to 
recover  if  he  have  not  so  far  contributed  to  the  misfortune  by  his  own  neg- 
ligence or  want  of  proper  care,  that  but  for  such  negligence  the  misfortune 
could  not  have  happened,  and  if  the  defendant  could  by  the  exercise  of  ordi- 
nary care  and  caution  have  avoided  the  consequences  of  the  neglect  or  care- 
lessness of  the  plaintiff.  TufE  v.  Warman,  5  C.  B.  N.  S.  573;  2^  L.  J.  C. 
P.  322;  Thompson  v.  The  North  Eastern  Ry.  Co.  30  L.  J.  Q.  B.  67;  31  L.  J. 
Q.  B.  194;  Senior  v.  Ward,  28  L.  J.  Q.  B.  139;  Martin  v.  Great  Northern 
Ry.  Co.  16  C.  B.  192;  Wise  v.  Great  Western  Ry.  Co.  1  H.  &  N.  63;  25  L. 
J.  Ex.  261;  [State  v.  Manchester  &  Lawrence  R.  R.  Co.  52  N.  H.  528,  554- 
557;  Dowell  v.  Steam  Navigation  Co.  5  El.  &  Bl.  206;  Scott  v.  Dublin  & 
WicklowRy.  Co.  11  Irish  Com.  Law,  377;  SpofEord  u.  Harlow,  3  Allen,  176; 
Isbell  V.  R.  R.  Co.  27  Conn.  393;  Kerwhacker  v.  Cleveland  &c;  R.  R.  Co.  3 
Ohio  St.  172;  Steele  v.  Burkhardt,  104  Mass.  59;  Wright  v.  Brown,  4  Ind. 
95;  E.  B.  Co.  v.  Adams,  26  Ind.  76;  Louisville  &c.  R.  R.  Co.  v.  Collins,  2 
Duvall,  116;  Morrissey  u.  Wiggins  Perry  Co.  43  Missou.  380;  Brown  v.  R. 
R.  Co.  50  Missou.  461;  Needham  v.  San  Francisco  &  S.  J.  R.  R.  37  Cal. 
409 ;  Flynn  w.  San  Francisco  &  S.  J.  R.  R.  40  Cal.  14 ;  Fitch  v.  Pacific  R.  R. 
45  Missou.  322;  R.  R.  Co.  v.  State,  36  Md.  366;  Poster  v.  Holly,  38  Ala.  N. 
S.  76  ;  R.  R.  Co.  v.  Still,  19  111.  499;  Trow  v.  Vermont  Central  R.  R.  Co.  24 
Vt.-487;  Lovett  v.  Salem  &  South  Danvers  R.  R.  Co.  9  Allen,  557;  Beers  v. 
Housatonic  R.  R.  Co.  19  Conn.  566;  Johnson  «.  Hudson  River  R.  R.  Co.  20  N. 
Y.  65;  London,  Brighton  &  South  Coast  Ry.  Co.  v.  Walton,  14  Law  Times  (N. 
S.),  253;  Greenland  v.  Chaplin,  5  Ex.  248;  Austin  v.  New  Jersey  Steamboat 
Co.  43  N.  Y.  75;  Aycock  v.  Wilmington  &c.  R.  R.  6  Jones  (Law),  231  ;  Bal- 
com  V.  Dubuque  &c.  R.  R.  Co.  21  Iowa,  102 ;  Macon  &o.  R.  R.  Co.  v.  Davis,  18 
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Ob8.  Geo.  679;  East  Tenn.  &c.  R.  R.  Co.  v.  St.  John,  5  Sileed,  524;  Illinois  Cen- 
tral R.  R.  V.  Middlesworth,  46  111.  494;  Robinson  v.  New  York  &c.  R.  R.  Co. 
65  Barb.  146;  Norris  v.  Litchfield,  35  N.  H.  271,  277,  278;  Kennard  v.  Bur- 
ton, 25  Maine,  39;  Daniels  v.  Gregg,  28  Mich.  32;  Piatt  v.  Ferry  R.  R.  Co. 
4  N.  Y.  Sup.  Ct.  406.  In  Murphy  v.  Deane,  101  Mass.  455,  Mr.  Justice 
Wells  criticises  the  above  proposition,  and  suggests  that  it  does  not  suiBoiently 
impose  upon  the  plaintiff  the  burden  of  proving  the  necessary  elements  of  his 
case:  "  We  think,"  the  learned  judge  observes,  "  it  is  manifest  that  the  rule 
thus  laid  down  in  Tuff  v.  Warman,  is  not  the  correct  rule  of  law  which  gov- 
erns ordinary  cases  of  injury  by  negligence ;  but  whenever  there  is  negligence 
on  the  part  of  the  plaintiff,  contributing  directly,  or  as  a  proximate  cause,  to 
the  occurrence  from  which  the  injury  arises,  such  negligence  will  prevent  the 
plaintiff  from  recovery ;  and  the  burden  is  always  upon  the  plaintiff  to  estab- 
lish either  that  he  himself  was  in  the  exercise  of  due  care,  or  that  the  injury 
is  in  no  degree  attributable  to  any  want  of  proper  care  on  his  part.  Trow  v. 
Vermont  Central  R.  R.  Co.  24  Vt.  487;  Birge  v.  Gardiner,  19  Conn.  507; 
Adams  w.  Carlisle,  21  Pick.  146;  Parkero.  Adams,  12  Met.  415;  Lucas  v. 
Taunton  &c.  R.  R.  6  Gray,  64;  Wilson  v.  Charlestown,  8  Allen,  138;  Gay- 
nor  V.  Old  Colony  &  Newport  Ry.  Co.  100  Mass.  208,  211;  Merrill  v.  Hamp- 
den, 26  Maine,  234;  Dickey  «.  Maine  Telegraph  Co.  43  Maine,  492;  Park  o. 
O'Brien,  23  Conn.  339;  Dyer  «.  Talcott,  16  III.  300;  Walter  v.  Herron,  22 
Texas,  55;  Welling  «.  Judge,  40  Barb.  193;  Owings  t..  Jones,  9  Md.  108; 
Northern  Central  R.  R.  Co.  v.  State,  31  Md.  357 ;  Milwaukee  &e.  R.  R.  Co. 
v.  Hunter,  11  Wise.  160;  Evansville  &c.  R.  R.  Co.  v.  Hiatt,  17  Ind.  102; 
Gahagan  v.  Boston  &  Lowell  R.  R.   Co.    1   Allen,  190  ;  Gilman   u.  Deerfield, 

15  Gray,  577;  Gavett  w.  Manchester  &  Lawrence  R.  R.  Co.  16  Gray,  501  ; 
Michigan  Central  R.  R.  v.  Coleman,  28  Mich.  440,  447,  and  cases  cited; 
Kelly  V.  Hendrie,  26  Mich.  255  ;  Mitchell  v.  New  York  Central  &c.  R.  R. 
Co.  5  N.  Y.  Sup.  Ct.  122,  124,  and  cases  cited;  S.  C.  9  N.  Y.  Sup.  Ct.  535, 
and  cases  cited  ;  Davis  v.  New  York  Central  &c.  R.  R.  Co.  47  N.  Y.  400  ; 
Pennsylvania  R.  R.  Co.  v.  Aokerman,  74  Penn.  St.  265.  In  some  states,  it 
is  the  rule  that  the  plaintiff's  negligence  is  matter  of  defence,  the  burden  of 
pleading  and  proving  which  rests  upon  the  defendant,  although  if  the  plain- 
tiff's evidence  discloses  the  fact  he  cannot  recover.     See  Beatty  v.  Gilmore, 

16  Penn.  St.  463  ;  Pennsylvania  R.  R.  Co.  v.  McTighe,  46  Penn.  St.  316  ; 
Penn.  Canal  Co.  v.  Bently,  66  Penn.  St.  30  ;  Durant  v.  Palmer,  5  Dutch.  544  ; 
Johnson  v.  Hudson  River  R.  R.  Co.  5  Duer,  21.  Such  was  the  rule  adopted 
in  the  supreme  court  of  the  United  States  in  R.  R.  Co.  v.  Gladmon,  15  Wal- 
lace, 401.  It  is  not  necessary  to  allege  that  the  injured  person  did  not  con- 
tribute to  the  accident.  Watling  y.  Oastler,  L.  R.  6  Ex.  73,  88 ;  May  v. 
Princeton,  11  Met.  442;  post,  575,  note  (e).] 

So  also  a  passenger  in  a  public  conveyance,  who  is  injured  by  the  negligent 
management  of  another  conveyance,  cannot  maintain  an  action  against  the 
owner  of  the  latter,  if  the  driver  of  the  former,  by  the  exercise  of  proper  care 
and  skill,  might  have  avoided  the  accident  which  caused  the  injury.  Thoro- 
good  V.  Bryan,  8  C.  B.  131  ;  18  L.  J.  C.  P.  336 ;  Rigby  v.  Hewitt,  5  Ex.  240  ; 
[Peck  V.  Ned,  3  McLean,  22,  26 ;  Lockhart  ■;.  Lichtenthaler,  46  Penn.  St. 
151.] 

And  contributory  negligence  in  an  infant  has  the  same  effect  as  in  the  case  of 
an  adult.  Abbott  v.  Macfie,  2  H.  &  C.  744  ;  33  L.  J.  Ex.  177.  In  that  case 
the  defendants- placed  a  shutter  of  their  cellar  against  the  wall  of  a  public 
street.  The  dress  of  the  plaintiff,  who  was  jumping  off  the  shutter,  caugh; 
the  corner  of  it,  when  it  fell  and  injured  the  plaintiff,  and  it  was  held,  upon 
the  above  rulg  of  law,  that  the  plaintiff  could  not  recover;  and  it  was  further 
held,  that  the  defendant's  liability  for  injury  to  another  child  depended  upon 
whether  the  children  were  playing  together,  so  as  to  be  joint  actors;  and  to 
the  like  effect  is,  Mangan  v.  Atherton,  35  L.  J.  Ex.  161;  1  L.  R.  Ex.  239; 
and  see  Waite  v.  The  North  Eastern  Ry.  Co.  El.,  Bl.  &  El.  718;  27  L.  J. 
Q.  B.  417  ;  28  L.  J.  Q.  B.  258.  [The  supreme  court  of  the  United  States,  in 
R.  R.  Co.  u.  Gladmon,  15  Wallace,  401,  408,  maintained  that  the  rule  of  law 
in  regard  to  the  negligence  of  an  adult,  and  the  rule  in  regard  to  that  of  an 
infant  of  tender  years,  are  quite  different.  Of  an  infant  of  tender  years  less 
discretion  is  required,  and  the  degree  depends  upon  his  age  and  knowledge. 
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Obs.  Of  a  child  of  three  years  of  age  less  caution  would  be  required  than  of  one 
of  seven,  and  of  a  child  of  seven  less  than  of  one  of  twelve  or  fifteen.  The 
caution  required  is  according  to  the  maturity  and  capacity  of  the  child,  and 
this  is  to  be  determined  in  each  case  by  the  circumstances  of  that  case.  This 
rule  has  been  supported  by  great  force  of  reason  and  authority.  The  decis- 
ions are  not,  however,  entirely  harmonious.  See  Robinson  v.  Cone,  22  Vt. 
213;  Daley  v.  Norwich  &c.  R.  R.  Co.  26  Conn.  591;  North  Penn.  R.  R.  Co. 
V.  Mahoney,  57  Penn.  St.  187;  Smith  v.  O'Connor,  48  Penn.  St.  218;  BoUe- 
fontaine  &c.  R.  R.  Co.  v.  Snyder,  18  Ohio  St.  399  ;  Daniels  v.  Clegg,  28 
Mich.  32;  Birge  v.  Gardiner,  19  Conn.  507;  Kerr  v.  Forgue,  54  111.  482; 
Karr  v.  Parks,  40  Cal.  188;  Sheridan  v.  Brooklyn  &c.  R.  R.  Co.  36  N.  Y.  39; 
Mangam  v.  Brooklyn  &c.  R.  R.  Co.  36  Barb.  230;  Glassey  v.  Hestonville 
&c.  R.  R.  Co.  57  Penn.  St.  172;  Pittsburg  A.  &  M.  Pass.  Ry.  Co.  v.  Cald- 
well, 74  Penn.  St.  421;  Wyatt  v.  Citizen's  Ry.  Co.  55  Missou.  485  ;  Cressey 
V.  Hestonville  &c.  Ry.  Co.  75  Penn.  St.  83,  86,  and  cases  cited ;  Philadel- 
phia &c.  R.  R.  Co.  V.  Long,  75  Penn.  St.  259 ;  Philadelphia  &c.  Ry.  Co.  v. 
Hassard,  75  Penn.  St.  367;  Chicago  v.  Starr,  42  III.  174 ;  Chicago  v.  Mayor, 
18  111.  349 ;  Boland  v.  Missouri  R.  R.  Co.  36  Missou.  484 ;  Haycroft  v.  Lake 
Shore  &  Mich.  Southern  Ry.  Co.  5  N.  Y.  Sup.  Ct.  49;  S.  C.  9  N.  Y.  Sup.  Ct. 
489 ;  McMahon  v.  North  Central  Ry.  Co.  39  Md.  438  ;  Lynch  v.  Smith,  104 
Mass.  52  ;  Elkins  v.  Boston  &  Albany  R.  R.  115  Mass.  190  ;  Dowd  v.  Chico- 
pee,  116  Mass.  93;  Mulligan  i:  Curtip,  100  Mass.  512;  Munn  v.  Reed,  4 
Allen,  431;  Chicago,  Burl.  &  Quincy  R.  R.  Co.  v.  Dewey,  26  III.  255;  Leslie 
V.  Lewiston,  62  Maine,  468,  472,  473;  Wright  u.  Maiden  &  Melrose  R.  R.  Co. 
4  Allen,  283;  Callahan  v.  Bean,  9  Allen,  401;  Lovett  v.  Salem  &  South  Dan- 
vers  R.  R.  Co.  9  Allen,  557;  Holly  v.  Boston  Gas  Li^ht  Co.  8  Gray,  123; 
Hartfield  v.  Roper,  21  Wend.  615;  Lafayette  &o.  R.  R.  Co.  v.  HofEman,  28 
Ind.  287.  As  to  concurring  causes  ;  where  the  injury  is  the  result  of  two  con- 
curring causes,  the  party  responsible  for  one  of  these  causes  is  not  exempt 
from  liability  because  the  person  who  is  responsible  for  the  other  cause,  unless 
he  be  the  plaintiff,  may  be  ecpally  culpable,  or  because  the  other  cause  was  a 
mere  accident.  Lake  v.  Milliken,  62  Maine,  240;  Chapman  v.  New  Haven 
R.  R.  Co.  19  N.  Y.  341;  Ricker  v.  Freeman,  50  N.  H.  420;  Webster  v.  Hud- 
son River  R.  R.  Co.  38  N.  Y.  161;  Brehm  v.  Great  Western  R.  R.  Co.  34 
Barb.  256;  Paulmier  v.  Erie  R.  R.  Co.  34  N.  J.  (Law)  151 ;  Lockhart  v.  Lich- 
tenthaler,  46  Penn.  St.  151;  Harrison  v.  Great  Northern  R.  R.  Co.  3  H.  & 
C.  231.]  The  executor  cannot  recover,  where  the  deceased  could  not,  by 
reason  of  contributory  negligence,  have  recovered.  Senior  v.  Ward,  28  L.  J. 
Q.  B.  139;  [1  El.  &  El.  385.] 
Trustees  of  docks  for  public  purposes,  receiving  tolls,  but  not  receiving  any 
personal  benefit,  are  liable  in  their  corporate  capacity  for  damages  caused  by 
the  default  of  their  servants  to  the  same  extent  as  private  individuals  levying 
tolls  for  their  own  profit.  The  Mersey  Docks  &  Harbour  Board  v.  Gibbs; 
Same  v.  Penhallow,  35  L.  J.  Ex.  225;  L.  R.  1  H.  L.  93;  7  H.  &  N.  329; 
30  L.  J.  Ex.  329;  Coe  v.  Wise,  L.  R.  1  Q.  B.  711;  [ante,  494,495;  Lyme 
Regis  V.  Henley,  2  CI.  &  Fin.  (Am.  ed.)  331,  note  (1);  Duncan  v.  Findlater, 
6  CI.  &  Fin.  (Am.  ed.)  894,  note  (1).  See  Hickok  v.  Ptattsburgh,  16  N.  Y. 
161 ;  Conrad  v.  Ithaca,  16  N.  Y.  158  ;  Hover  v.  Bwkhoof,  44  N.  Y.  113.]  So, 
also,  if  the  works  are  for  trading  purposes.  Scott  v.  Mayor  &c.  of  Manches- 
ter, 2  H.  &  N.  204;  26  L.  J.  Ex.  406.  So  statutable  commissioners  are  liable 
for  injuries  arising  from  the  execution  of  works  which  they  order,  and  which 
are  defective  in  proper  precaution  against  danger.  Ruck  i'.  Williams,  3  H. 
&  N.  308;  27  L.  J.  Ex.  357.  [See  Wendell  v.  Troy,  4  N.  Y.  Court  of  App. 
Dec.  563.]  But  it  would  appear  the  damage  must  flow  from  the  breach  of 
the  particular  duty.  Brownlow  v.  The  Metropolitan  Board  of  Works,  33  L. 
J.  C.  P.  233;  [S.  C.  13  C.  B.  N.  S.  768;]  Walker  v.  Goe,  4  H.  &  N.  350; 
28  L.  J.  Ex.  184.  See  Orby  v.  The  Ryde  Commissioners,  33  L.  J.  Q.  B. 
296.  So  they  are  liable  if  they  personally  interfere  in  the  carrying  out  of  the 
works.  The  Company  &c.  of  the  Southampton  &  Itchin  Floating  Bridge  v. 
The  Local  Board  of  Health  of  Southampton,  8  El.  &  Bl.  801  ;  28  L.  J.  Q. 
B.  41. 
Contractors  and  Sub-contractors.  — A  person  who  employs  another  to  do  a  law- 
ful act,  is  presumed,  in  the  absence  of  evidence  to  the  contrary,  to  employ 


DECLARATIONS  IN  TOET.   NEGLIGENCE.  573 

Obs.    him  to  do  it  in  a  lawful  and  reasonable  manner,  and  therefore,  unless  the 
parties  stand  in  the  position  of  master  and  servant,  the  employer  is  not  re- 
sponsible for  damages  occasioned  by  the  negligent  mode  in  which  the  act  is 
done.     Butler  v.  Hunter,  31  L.  J.  Ex.  214;  [7  H.  &  N.  826;]  Readie  v.  Lon- 
don &  North  Western  Ry.  Co.  4  Ex.  244 ;  [2  Chitty  Contr.  (11th  Am.  ed.) 
861  et  seq.  and  notes  and  cases  cited;  Wright  v.  Holbrook,  52  N.  H.  120,  in 
which  Sargent  J.  discusses  this  point  at  length;  Hilliard  i/.  Richardson,  3 
Gray,  349;  Cuff  v.  Newark  &  N.  Y.   R.  R.  Co.    6  Vroom,  17;  Overton  o. 
Freeman,  11  C.  B.  867;  Gayford  v.  NichoUs,  9  Ex.  702,  707;  Peachey  v.  Row- 
land, 13  C.  B.  182;  Eaton  v.  European  &  N.  A.  R.  R.  Co.  59  Maine,  520; 
Brackett  v.  Lubke,  4  Allen,  138,  140;  Pickard  v.  Smith,  10  C.  B.  N.  S.  470, 
480;  Kellogg  i'.  Payne,  21  Iowa,  575;  Chicago  v.  Robbins,  2  Black,  418;  Al- 
len V.  Willard,  57  Penn.  St.  347;  Schwartz  v.  Gilmore,  45  111.  455;  Sadler  v. 
Henlock,  4  EL  &  Bl.  570,  578;  Blake  v.  Thirst,  2  H.  &  C.  20.]     But  if  the 
thing  contracted  to  be  done  of  itself,  and  without  negligence  on  the  part  of 
the  contractor,  causes  the  injury,  the  person  for  whom  it  is  done  is  responsi- 
ble.    See  Hole  u.  Sittingbourne  &c.  Ry.  Co.  6  H.  &  N.  488;  30  L.  J.  Ex.  81. 
And  if  the  thing  to  be  done  is  an  unlawful  act,  the  employer  is  liable.     Ellis 
V.  Sheffield  Gas  Company,  2  EL  &  Bl.  767 ;  23  L.  J.  Q.  B.  42;  [Creed  v.  Hart- 
mann,  29  N.  Y.  591;  Cuff  u.  Newark  &  New  York  R.  R.  Co.  6  Vroom,  17.] 
See,  as  to  statutable  duty.  Grey  v.  PuUen,  34  L.  J.  Q.  B.  265 ;  [5  B.  &  S.  970.] 
As  to  warehousemen,  see  Murphy  v.  Caralli,  34  L.  J.  Ex.  14;  [3  H.  &  C. 
461.]    As  to  liability  of  vestry,  Holliday  v.  St.  Leonards,  11   C.  B.  N.  S. 
192;  30  L.  J.  C.  P.  361.     [As  to  liability  of  contractor  after  execution  of  his 
work,  see  Hyams  u.  Webster,  L.  R.  2  Q.  B.  264.] 
Volunteers.  —  A  master  is  not  liable  for  injury  to  a  person  volunteering  assist- 
ance t6  his  servant;  Degg  v.  The  Midland  Ry.  Co.  1  H.  &  N.  773;  26  L.  J. 
Ex.  171;  even  if  he  is  invited  by  the  servant  to  assist  him,  for  the  stranger, 
by  volunteering  his  assistance,  cannot  impose  upon  the  master  a  greater  lia- 
bility than  that  in  which  he  stands  towards  his  own  servant.     Potter  v.  Faulk- 
ner, 31  L.  J.  Q.  B.  30 ;  [1  B.  &  S.  800.]     See  Abraham  v.  Reynolds,  5  H.  & 
N.  143 ;  Blaokemore  v.  Bristol  &  Exeter  Ry.  Co.  8  EL  &  Bl.  1035.    [But  where 
one  volunteers  to  assist  another  in  a  piece  of  work,  the  latter  being  present, 
they  will  stand  in  the  relation  of  master  and  servant,  and  the  former  will  be 
liable  for  a  trespass  committed  by  the  latter,  through  negligence  or  want  of 
information.     Hill  v.  Morey,  26  Vt.  178.] 
"  When  an  excavation  is  made  adjoining  to  a  public  way,  so  that  a  person  walk- 
ing on  it  might,  by  making  a  false  step,  or  being  affected  by  sudden  giddi- 
ness, or,  in  the  case  of  a  horse  or  carriage,  who  might  by  sudden  starting 
of  a  horse  be  thrown  into  the  excavation,  it  is  reasonable  that  the  person 
making  such  excavation  should  be  liable  for  the  consequences.     But  when  the 
excavation  is  made  at  some  distance  from  the  way,  and  the  person  falling  into 
it  would  be  a  trespasser  upon  the  defendant's  land  before  he  reached  it,  the 
case  seems  to  be  different."     Hardcastle  v.  South  Yorkshire  Ry.  Co.  4  H.  & 
N.  67;  28  L.  J.  Ex.  139-141,  per  Martin  B. ;  [Howland  v.  Vincent,  10  Met. 
371;  Binks  v.  South  Yorkshire  R.  R.  Co.  3  B.  &  S.  244;  Hadley  v.  Taylor, 
L.  R.  1  C.  P.  53;  Vale  v.  Bliss,  50  Barb.  358;  Corby  v.  Hill,  4  C.  B.  N.  S. 
556,  568,  note  and  cases;  Stone  v.  Jackson,  16  C.  B.  199.]    In  Barnes  v.  Ward, 
9  C.  B.  392;  19  L.  J.  C.  P.  195,  it  was  held  that  where  an  excavation  is  a 
public  nuisance,  an  individual  injury  arising  from  it  is  the  subject-matter  of 
an  action.    And  see  Hounsell  v.  Smyth,  7  C.  B.  N.  S.  731 ;  29  L.  J.  C.  P.  203 ; 
[ante,  517.]     But  where  land  with  an  obstruction  on  it,  or  immediately  ad- 
joining it,  is  dedicated  to  the  public  as  a  way,  the  dedication  is  subject  to 
the  inconvenience  or  risk  arising  from  the  obstruction.     Cornwall  «.  Metro- 
politan Commissioners  of  Sewers,  10  Ex.  771;  Fisher  v.  Prowse,  31  L.  J.  Q. 
B.  212;  [2  B.  &  S.  770;]  Robbins  v.  Jones,  33  L.  J.  C.  P.  1;  [15  C.  B.  N.  S. 
221.] 
If  a  person  uses  the  land  of  another  by  his  permission,  the  owner  cannot  be 
made  liable  for  an  injury  arising  to  the  person  so  using  it,  unless  he  does  some 
■wrongful  act,  such  as  digging  a  trench,  or  making  any  misrepresentation  which 
mi^ht  be  equivalent  to  a  trap.     The  permission  is  in  the  nature  of  a  gift,  and 
the  general  principle  is  that  the  giver  in  such  a  case  is  not  answerable  for  any 
injury  from  such  a  gift,  unless  he  knows  at  the  time  the  dangerous  character 
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Obs.  of  the  thing  given.  Seymour  v.  Maddox,  16  Q.  B.  326;  20  L.  J.  Q.  B.  327; 
Southcote  V.  Stanley,  1  H.  &  N.  247;  25  L.  J.  Ex.  339;  Boleh  v.  Smith,  7  H. 
&  N.  735;  31  L.  J.  Ex.  201;  Gautret  v.  Egerton,  36  L.  J.  C.  P.  191;  [L.  R. 
2  C.  P.  371;  Campbell  y.  Portland  Sugar  Co.  62  Maine,  552;  Carlton  v.  Fran- 
conia  Iron  Co.  99  Mass.  216;  Binks  v.  South  Yorkshire  Ry.  Co.  3  B.  &  S. 
244;]  and  see  Blakemore  v.  Bristol  &  Exeter  Ry.  Co.  8  El.  &  Bl.  1035; 
M'Carthy  v.  Young,  30  L.  J.  Ex.  227 ;  6  H.  &  N.329;  Chapman  v.  Rothwell, 
EL,  BL  &  EL  168  ;  27  L.  J.  Q.  B.  315;  where  the  plaintiff  was  lawfully  re- 
turning tlarough  the  regular  passage  from  the  defendant's  brewery,  and  fell 
into  a  cellar  improperly  guarded,  it  was  held  that  the  defendant  was  liable. 
Where  the  defendant,  by  permission  of  the  owner,  placed  an  obstruction  in  a 
private  way,  which  was  not  properly  lighted  by  night,  he  was  held  liable  for 
injury  to  the  plaintiff  being  lawfully  there.  Corby  v.  Hill,  4  C.  B.  N.  S.  5.56; 
27  L.  J.  C.  P.  318.  And  if  the  plaintiff  resorts  to  a  building  in  the  occupa- 
tion of  the  defendant,  upon  the  defendant's  invitation,  express  or  implied, 
the  defendant  is  bound  to  exercise  reasonable  care  to  prevent  damage  hap- 
pening from  unusual  danger,  of  which  he  has  or  ought  to  liave  knowledge. 
Indermaurw.Dames,  35L.  J.  C.  P.  184;  L.  R.  1  C.P.  274;  [2Ib.311;  Carlton 
V.  Eranconia  Iron  Co.  99  Mass.  216;  Sweeny  v.  Old  Colony  &  Newport  R.  R. 
Co.  10  Allen,  368;  Wendell  v.  Baxter,  12  Gray,  494;  Campbell  v.  Portland 
Sugar  Co.  62  Maine,  652;  Frees  v.  Cameron,  4  Rich.  228;  Birge  v.  Gardiner, 
19  Conn.  50 7;  Larue  t).  Farren  Hotel  Co.  116  Mass.  67.  Where  the  defendant 
left  a  trap-door  open  in  the  entrance  of  his  shop,  he  was  held  liable  for  an  in- 
jury to  a  customer  falling  into  it.  Chapman  v.  Rothwell,  EL,  Bl.  &  El.  168. 
Where  the  defendant  left  a  shoot  in  his  sugar  refinery  unprotected,  and  the 
plaintiff  being  lawfully  there  on  business  fell  down  the  shoot,  the  defeni^nt 
was  held  liable.  Indermaur  v.  Dames,  L.  R.  1  C.  P.  274;  2  lb.  311.  But 
where  the  plaintiff  fell  down  a  staircase  on  defendant's  premises,  by  reason 
of  his  moving  about  there  in  the  dark,  he  was  held  not  to  be  entitled  to  re- 
cover, although  he  was  lawfully  there  on  business.  Wilkinson  v.  Fairrie,  1 
H.  &  C.  633.  The  occupier  of  premises  is  not  liable  to  servants  in  his  em- 
ployment who  take  the  risk  of  the  dangerous  state  of  the  premises ;  Seymour 
V.  Maddox,  16  Q.  B.  326;  nor,  it  is  said,  is  he  liable  to  mere  visitors.  South- 
cote V.  Stanley,  1  H.  &  N.  247.] 

As  to  the  duty  to  fence  mines,  see  the  subject  fully  discussed  and  all  the  cases 
collected.     Groucott  v.  Williams,  32  L.  J.  Q.  B.  235. 

The  declaration  must  show  facts  on  which  a  duty  is  founded,  which  it  is  incum- 
bent on  the  defendant  to  perform.  Gautret  v.  Egerton,  36  L.  J.  C.  P.  191; 
[L.  R.  2  C.  P.  371;  Collis  v.  Selden,  L.  R.  3  C.  P.  495.] 

1.  Against  the  Owner  of  a  Carriage  for  negligent  driving.  (a~) 
For  that  the  defendant  ["by  his  servant"  (5)]  so  negligently  drove»his  horse 

(a)  See   forms,   Williams  v.  Holland,  10  Qui  facit  per  ahum  facit  per  se.    In  some 

Bing.  112  ;  6  C.  &  P.  501 ;  Croft  v.  Alison,  4  cases  it  would  be  expedient  to  allege  that  the 

B.  &  Aid.  590 ;  Moreton  v.  Hardern,  4  B.  &  defendant  was  possessed,  &c.  which  was  un- 

C.  223  ;  [Davies  v.  Mann,  10  M.  &  W.  546  ;]  der  the  control  of  his  servant,  &c.  as  in 
for  killing  a  horse,  Patten  v.  Rea,  [2  C.  B.  Mitchell  v.  Crassweller,  22  L.  J.  C.  P.  100, 
N.  S.  606 ;]  26  L.  J.  C.  P.  235 ;  and  see  a  in  which  case,  without  a  special  traverse  of 
form  by  a  master  for  an  injury  to  his  ser-  the  service,  it  would  be  admitted.  [Count 
vant.  Martinez  v.  Gerber,  3  Scott  N.  E.  86  ;  against  the  hirer  of  a  driver  and  horses  for 
S.  C.  3  M.  &  G.  88.  See  Croft  v.  Alison,  4  an  injury  caused  by  the  negligence  of  the 
B.  &  Aid.  590.  If  the  plaintiff  had  let  the  driver.  Laugher  v.  Pointer,  5  B.  &  C.  547 ; 
carriage  for  an  unexpired  term,  and  was  not  Quarman  v.  Burnett,  6  M.  &  W.  499 ;  [where 
entitled  to  possession,  but  was  owner  in  re-  the  hirer  was  held  not  to  be  liable ;] 
version,  the  declaration  should  be  framed  M'Laughlin  v.  Pryor,  4  M.  c&  G.  48 ;  [where 
accordingly.     See  post,  "  Reversion.''  the  hirer  was  held  to  have  made  himself  liable 

{h)  But  under  an  allegation  that  defendant  by  personal  interference.]     Count  against  an 

had  the  care  and  was  guilty  of  neglect,  proof  omnibus   proprietor  for   injuries   caused  by 

that  Ms  servant  was  the  driver,  &c.  would  be  the    negligence    of   his    driver.     Cotton  v. 

admissible.     Brucher  v.  Promont,  6    T.  R.  Wood,  8  C.  B.N.  S.  568;  Lirapns  v.  London 

659;    M'Manus   v.   Crickett,   1   East,   110;  General  Omnibus  Co.  32  L.  J.  Ex.  189,  327  ; 

Wheatley  v.  Patrick,  2  M.  &  W.  650.     Evi-  1  H.  &  C.  526.    Against  a   master  for  an 

dence  of  this,  Joyce  v.  Capel,  8  C.  &  P.  370  injury  done  by  a  servant  in  the  course  of  the 
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and  carriage,  that  the  same  struck  against  the  carriage  and  horse  of  the  plain- 
tiff", whereby  (c)  the  plaintiff  was  hurt  and  prevented  from  following  his  busi- 
ness, and  incurred  expense  in  endeavoring  to  be  cured,  and  the  carriage  and 
horse  (d)  of  the  plaintiff  were  damaged,  and  he  incurred  expense  in  repairing 
the  said  carriage,  and  in  curing  the  said  horse,  and  was  obliged  to  hire  another 
carriage  and  horse.     [^State  any  special  damage  that  has  arisenJ] 

[la.  Negligence  of  Railroad  Corporation. 

And  the  plaintiff  says  the  defendants  are  a  corporation  owning  a  railroad 
between  A.  and  B. ;  that  plaintiff  was  a  passenger  on  said  railroad,  and  by 
reason  of  the  insufficiency  of  an  axle  of  the  car  in  which  he  was  riding  the 
plaintiff  was  hurt;  that  the  defendants  did  not  use  due  care  in  reference  to  said 
axle,  but  plaintiff  did  use  due  care,  (e) 

(This  form  may  be  varied  to  adapt  it  to  many  cases,  simply  by  changing  the 
allegation  as  to  the  cause  of  the  accident.  The  party  is  not  restricted  to  one 
cause,  if  there  are  several  concurrent  causes.) 

IJ.  Negligence  of  Town  respecting  Highway. 

And  the  plaintiff  says  there  is  in  the  town  of a  public  highway  leading 

from to ,  which  said  defendants  are  bound  to  keep  in  repair ;  that 

the  same  was  negligently  suffered  by  defendants  to  be  out  of  repair,  whereby 
the  plaintiff  travelling  thereon  and  using  due  care  (/)  was  hurt.] 

2.  For  Injury  to  a  Passenger. 
Ante,  492,  Form  3. 

3.  By  the  Executor  or  Administrator  of  Deceased  Passenger. 
Ante,  492,  Form  4. 

[4.  For  negligent  driving  where  the  Damage  occurred  in  endeavoring 

to  avoid  a  Collision. 
That  at  t]j.e  time  of  committing  the  grievances  hereinafter  mentioned  the 
plaintiff  was  possessed  of  a  carriage  and  horses,  and  was  driving  the  same 
along  a  public  highway,  and  the  defendant  then  so  negligently  and  violently 
drove  a  wagon  and  horses  along  the  same  highway,  and  so  unskilfully  and 
improperly  conducted  the  said  wagon  and  horses  that  the  sanfe  would  then 
necessarily  and  inevitably  have  been  driven  and  forced  against  the  said  car- 
work  which  he  was  employed  to  do.  Scott  another  horse.  Hughes  u.  Qiientin,  8  C.  & 
V.   Mayor. of  Manchester,    1    H.   &  N.   .59.     P.  707. 

Count  against  the  owner  of  a  public  convey-  (e)  [As  to  this  allegation,  see  ante,  570, 
ance  for  want  of  care  in  his  servant  in  re-  571  ;  May  r.  Princeton,  11  Met.  442;  Jones 
moving  the  plaintiff  from  the  conveyance  for  u.  Andover,  10  Allen,  18,  20;  Steele  v.  Burk- 
misconduct.  Seymour  v.  Greenwood,  6  H.  hardt,  104  Mass.  59,  62,  and  cases;  Mellons 
&N.  359.]  V.  Shaw,  1   B.  &  S.  437;  Smith  v.  Eastern 

(c)  [See  Watling  v.  Oastler,  L.  R.  6  Ex.     Railroad,  35  N.  H  356.] 

73,  76.]  (/)  [See  note  (e)  above;  Carey  k.  Bath,  35 

(d)  Where  a  horse  was  damaged,  held  that  N.  H.  530,  548  ;  Clark  v.  Barrington,  41  N.  H. 
the  proper  measure  of  damages  was  the  keep  44;  Tucker  v.  Henniker,  41  N.  H.  317; 
at  the  farrier's,  the  amount  of  his  bill,  and  Michigan  Central  R.  R.  Co.  v.  Coleman,  28 
the  difference  in  value  of  the  horse  at  the  Mich."440,  447 ;  Indianapolis  &c.  R.  R.  Co. 
end  of  the  time  when  he  was  cured  and  at  v.  Rutherford,  29  Ind.  82 ;  Cunningham  ».. 
the  time  of  the  accident,  hut  not  the  hire  of  Lyness,  22  Wise.  245.] 
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riage  and  horses  of  the  plaintiff  and  have  damaged  them,  if  the  said  carriage 
and  horses  of  the  plaintiff  had  then  continued  and  remained  upon  the  said 
highway  as  aforesaid  ;  wherefore  the  plaintiff,  in  a  reasonable  and  necessary- 
endeavor  under  the  circumstances  to  avoid  the  said  damage,  reasonably  and 
necessarily  and  with  proper  and  reasonable  care  and  skill  in  that  behalf  guided 
and  conducted  his  said  carriage  and  horses  to  and  off  one  side  of  the  said  high- 
way, and  in  so  doing  his  said  carriage  and  horses,  without  any  negligence,  un- 
skilfulness,  or  default  of  the  plaintiff,  but  solely  and  immediately  in  consequence 
of  the  negligence,  violence,  and  improper  conduct  of  the  defendant  as  aforesaid, 
were  upset  and  injured ;  whereby  the  plaintiff  was  put  to  expense  in  repairing 
his  said  carriage,  and  in  curing  his  said  horses,  and  was  deprived  of  the  use  of 
his  said  carriage  and  horses  for  a  long  time,  and  was  put  to  expense  in  hiring 
another  carriage  and  other  horses. 

For  negligence  in  driving  a  coach,  whereby  the  plaintiff,  a  passenger,  was 
obliged  to  jump  off  to  avoid  danger,  and  was  injured.  Jones  v.  Boyce,  1 
Starkie,  493.  For  an  injury  arising  from  the  negligence  of  the  defendant  in 
leaving  his  horses  unattended.  Quarman  v.  Burnett,  6  M.  &  W.  499.  For 
spurring  a  horse  while  passing  close  to  the  plaintiff  on  a  highway,  whereby  the 
plaintiff  was  kicked  by  the  horse.     North  v.  Smith,  10  C.  B.  N.  S.  572.] 

5.  Against   a   Railway   Company  for  negligently  running   a   Train 

against  the  Plaintiff,  (g") 

That  the  defendants  were  possessed  of  a  railway  locomotive  engine  and  train 
of  carriages  attached  thereto,  and  were  by  their  servants  driving  and  conduct- 
ing the  same  upon  a  certain  railway,  and  the  plaintiff  was  lawfully  crossing  the 
said  railway;  and  the  defendants  by  their  servants  so  negligently  drove  and 
conducted  the  said  engine  and  train  that  thereby  the  same  ran  and  were  driven 
against  the  plaintiff  and  severely  injured  him.  (h) 

6.  Against  a  Railway  Company  for  neligently  maintaining  and  keep- 

ing a  Crossing. 

Lunn  V.  London  &  North  Western  Ey.  Co.  35  L.  J.  Q.  B.  105;  S.  C.  nam. 
Lunt  V.  London  &  North  "Western  Ey.  Co.  L.  E.  1  Q.  B.  275 ;  Stubley  v. 
London  &  North  Western  Ey.  Co.  L.  E.  1  Ex.  21 ;  35  L.  J.  Ex.  3 ;  Stapley 
V.  London,  Brighton,  &  South  Coast  Ey.  Co.  L.  E.  1  Ex.  13;  35  L.  J.  Ex. 
7  ;  Skelton  v.  London  &  North  Western  Eailway,  36  L.  J.  C.  P.  249  ;  [L.  E. 
2  C.  P.  631.] 

7.  For  negligently  keeping  a  Railway  Station  in  a  Dangerous  Con- 

dition. 

Toomey  v.  London,  Brighton,  and  South  Coast  Eailway  Company,  3  C.  B. 
N.  S.  146;  27  L.  J.  C.  P.  39.  (i) 

(a)  Form,  Waite   v.  North  Eastern   Ky.  man  v.  Eastern  Counties  Ey.  Co.  29  L.  J. 

27  L.  J.  Q.  B.  117  ;  fEl.,  Bl.  &  El.  718.]  Ex.  94  ;  (4  H.  &  N.  781 ;  Longmore  v.  Great 

(A)  [See  Smith  v.  Old  Colony  &  Newport  Western  By.  Co.  19  C.  B.  N.  S.  183  ;  Nich- 

R.  E.  Co.  10  R.  I.  22,  28.]  olson  v.  Lancashire  &c.  Ey.  Co.  3  H.  &  0. 

(t)   See  similar  forma,  Martin  !>.   Great  534.] 
Northern  Ry.  Co.  24  L.  J.  C.  P.  209 ;  Corn- 
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[7a.  For  negligently  allowing  a  Dog  to  he  on  the  Station,  which  hit 

Plaintiff. 

Smith  t).  Great  Eastern  Ry.  Co.  L.  E.  2  C.  P.  4. 

76.  For  negligently  providing  a  Defective  Carriage. 
Readhead  t;.  Midland  Ey.  Co.  36  L.  J.  Q.  B.  181. 

7c.  For  negligence  in  not  keeping  the  Line  in  a  Proper  State  for  the 

Traffic. 

Blake  v.  Great  Western  Ey.  Co.  7  H.  &  N.  987. 

7c?.  For  not  providing  Proper  Means  for  alighting  from  the  Train. 
Foy  V.  London  &  Brighton  Ry.  Co.  18  C.  B.  N.  S.  225. 

7e.  For  not  providing  Proper  Means  of  Departure  from  the  Train. 
Nicholson  v.  Lancashire  &c.  Ry.  Co.  3  H.  &  C.  534. 

If.  For  negligently  keeping  an  Obstruction  on  the  Platform  of  a  Sta- 
tion, which  the  Plaintiff  fell  over. 
Cornman  v.  Eastern  Counties  Ry.  Co.  4  H.  &  N.  781.] 

8.  Against  the  Owner  of  a  House  for  placing  Q-ravel  on  a  Road,  hy 
which  the  Plaintiff  in  driving  along  the  Road  was  injured.  (Ic) 

Burgess  v.  Gray,  1  C.  B.  678. 

(i)  See  foiTQ,  &c.  Burgess  v.  Gray,  1  C.  S.  C.  106  Mass.  194.]  There  seems  to  be  a 
B.  578 ;  and  another  similar  form,  Gold-  difference  in  the  liability  of  the  possessors 
thorpe  V.  Hardman,  13  M.  &  W.  377 ;  2  D.  &  of  fixed  property,  and  that  of  thei  owners  of 
L.  442 ;  the  facts  of  the  former  case  were,  goods,  in  respect  of  their  being  answerable 
that  the  defendant  employed  a  third  person  for  the  acts  of  their  contractors  or  workmen, 
to  make  a  drain  for  his  house,  and  the  work-  Per  Parke  B.  Quarman  v.  Burnett,  6  M.  & 
men  of  that  third  person  placed  the  gravel  W.  499  ;  post,  Obs.  See,  also,  Eaudleson  v. 
on  the  road;  but  inasnmch  as  the  defendant  Murray,  8  Ad.  &  E. 209,  where tlie  defendant, 
per.sonally  superintended  ihe  work,  it  was  a  warehouseman,  was  held  liable  for  the  fall 
held  that  he  was  responsible ;  though,  semhie,  of  a  barrel,  which  a  master  porter,  whom 
he  would  have  been  liable  without  anj'  such  he  had  engaged  to  hoist  it  to  his  warehouse, 
supcrintendeoce.  Bush  v.  Steiiiraan,  1  B.  &  occasioned  by  his  negligence  ;  and  see  1  C. 
P.  404 ;  and  Master  v.  Temperley,  4  Q.  B.  B.  593,  note  (a),  and  1  C.  B.  585,  note  (a). 
298  ,  5  B.  &  C.  560.  Form  against  a  surveyor.  The  trustees  under  a  public  road  act  are  not 
Davis  V.  Curling,  15  L.  J.  Q.  B.  56.  As  to  responsible  for  an  injury  occasioned  by  the 
the  liability  of  the  occupiers  of  honses  for  negligence  of  the  men  employed  in  making 
accidents  of  this  kind,  see  in  general.  Com.  or  repairing  the  road.  Duncan  a.  Pind- 
Dig.  Act.  Case ;  Burn's  J.  tit.  "  Nuisance."  later,  6  CI.  &  Pin.  894 ;  [ante,  494,  495,  572.] 
[The  defendant  owned  a  building  with  a  roof  See,  also,  Holliday  v.  St.  Leonards,  U  C.  B. 
so  constructed  that  snow  and  ice  collected  N.  S.  192;  30  L.  J.  C  P.  361  ;  Harris  v. 
on  it  from  natural  causes  were  liable  to  fall  Baker,  4  M.  &  S.  27  ;  1  Chit.  PI.  Index, 
into  the  adjoining  highway.  He  let  the  "  Agents  "  and  "  Trustees."  Where  a  tenant, 
whole  building  to  a  tenant  who  covenanted  on  quitting  a  house,  gave  notice  to  a  gas  com- 
to  make  all  repairs,  external  and  internal,  pany  that  he  should  require  no  more  gas,  and 
A  fall  of  snow  from  the  roof  of  this  building  the  company  neglected  to  turn  off  the  gas, 
injured  the  plaintiff  while  travelling  on  the  which  exploded  (after  the  tenant  had  quit- 
highway  with  due  care,  and  it  was  held  that  ted),  in  consequence  of  the  interior  pipe 
the  defendant  was  not  liable.  Leonard  v.  having  been  wrongfully  removed  by  some 
Storer,  115  Mass.  86;  Kirby  u.  Boylston,  one,  it  was  held  the  company  was  not  re- 
Market  Association,  14  Gray,  249.  See  spon,sible  to  the  owner  of  the  house.  Holden 
Shipley  v.  Fifty  Associates,  101  Mass.  251 ;  v.  Liverpool  New  Gas  Co.  15  L.  J.  C.  P.  301. 
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9.  Against  a  Public  Company  for  negligently  talcing  up  the  Pavement 
of  a  Street,  and  depositing  the  Materials  so  that  Plaintiff  was  in- 
jured. 

Drew  V.  New  River  Company,  6  C.  &  P.  754.  (/) 

10.  Against  a  Railway  Company  for  negligently  setting  fire  to  Stacks, 

^c.  near  which  their  Trains  passed,  (rn) 

Aldridge  v.  Great  Western  %.  Co.  3  M.  &  G.  515;  1  Dowl.  N.  S.  247; 
Pigott  V.  Eastern  Counties  Ry.  Co.  (w)  15  L.  J.  C.  P.  235;  [3  C.  B.  229;] 
Vaughan  v.  Taff  Vale  Ry.  Co.  28  L.  J.  Ex.  41 ;  [5  H.  &  N.  679.] 

11.  For  so  negligently  constructing  a  Hay-rick  on  Defendants  Land, 
that  in  consequence  of  its  Spontaneous  Ignition  his  Neighbor's  House 
was  burnt. 

Vaughan  v.  Menlove,  3  Bing.  N.  C.  468 ;  5  C.  &  P.  525. 

[11a.  For  negligently  lighting  a  Fire  which  spread  to  the  Close  of  the 

,     Plaintiff. 
FUliter  v.  Phippard,  11  Q.  B.  347.] 

12.  For  leaving  a  Cart  and  Horse  unattended  in  the  Street,  whereby 
the  Plaintiff  (a  Child),  by  interfering  with  them  in  Play,  was  in- 
jured. 

Lynch  v.  Nurdin,  1  Q.  B.  29.  (o) 

13.  For  negligently  lowering  a  Barrel  from  a  Warehouse,  which  fell 

and  injured  Plaintiff. 
Randleson  v.  Murray,  8  Ad.  &  E.  109. 

14.  For  so  negligently  tying  up  Defendant's  Cow  in  a  Slaughter-house, 

that  it  got  loose  and  killed  Plaintiff's  Cow. 
Lloyd  V.  "Walkey,  9  C.  &  P.  771. 

15.  For  negligently  working  a  Mine  under  the  Land  of  Plaintiff  and 

his  Tenant,  whereby' the  Support  was  weakened. 
Harris  v.  Ryding,  5  M.  &  "W.  60. 

(I)  When  proper  to  sue  the  contractor,  in-  (n)  It  was  held  that   the   mere  fact  of  a 

Btead  of  the   company,  Allen   v.  Hayward,  fire  having  been  caused  by  a  spark  from  a 

15  L.  J.  Q.  B.  99  ;  [7  Q.  B.  960.]     And  see  steam  engine,  was  prima  facie  evidence  of 

ante,  Obs.  572,  573.  negligence  ;  and  see  as  to  this  point,  Carpue 

(m)  A  railway  company  are  not  liable  for  v.  London  &  Brighton  Ey.  Co.  5  Q.  B.  747  ; 

accidental  fires  caused  by  their  engines  if  cited  ante,  Obs.  564,  565. 

they  are  not  guilty  of  negligence,  and  have  (o)  The  form  in  Lynch  v.  Nurdin  is  still 

taken  all  reasonable  precautions.     Vaughan  good,  though  the  principle  of  contributory 

V.  Taff  Vale  Ry.  Co.  29  L.  J.  Ex.  247  ;  [5  negligence   therein  laid   down   is   overruled 

H.    &  N.   679;]   Freemantle   v.  Loudon   &  by  Abbott  a.  Macfie,  33  L.  J.  Ex.  177;  2  H. 

North  Western  Ry.  Co.  31  L.  J.  C.  P.  12;  &  C.   744,   where  see  a  form.     See,  also, 

10  C.  B.  N.  S.  89.     [See  Smith  v.  Old  Col-  Mangan  v.  Atherton,  35  L.  J.  Ex.  161 ;  L. 

ony  &  Newport  R.  R.  Co.  10  R.  X.  22.]  R.  1  Ex.  239. 
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16.  For  not  heeping  the  Shaft  of  a  Mine  fenced,  whereby  Plaintiff's 

Horse  fell  in. 
Sybray  v.  White,  1  M.  &  W.  435. 

[17.  By  a  Servant  against  his  Master  for  employing  him  to  work  upon 
an  Unsafe  Scaffolding. 

That  the  plaintiff  was  employed  [as  a  bricklayer]  by  the  defendant  to  do 
certain  work  for  the  defendant  upon  a  certain  scaflfblding  constructed  by  the 
defendant  for  that  purpose,  which  said  scaffolding  was,  by  the  negligence  and 
default  of  the  defendant,  constructed  unsafely  and  with  defective  and  improper 
materials,  and  was  in  an  unsafe  condition  and  unfit  for  the  purpose  aforesaid, 
which  the  defendant  well  knew,  but  of  which  the  plaintiff  was  ignorant ;  and 
by  reason  of  the  premises,  whilst  the  plaintiff  was  so  employed  [as  such  brick- 
layer] as  aforesaid  doing  the  said  work  upon  the  said  scaffolding,  the  said 
scaffolding  broke  and  gave  way,  and  thereby  the  plaintiff  was  thrown  to  the 
ground,  and  his  leg  was  broken,  and  he  was  permanently  injured  and  rendered 
unfit  for  work,  and  incurred  expense  for  medical  attendance. 

Like  counts.  Tarrant  v.  Webb,  18  C.  B.  797 ;  Roberts  v.  Smith,  2  H.  & 
N.  213. 

Like  count  for  providing  an  unsafe  ladder  for  the  servant's  use  ;  Williams  v. 
Clough,  3  H.  &  N.  258  ;  for  employing  the  servant  to  work  in  an  unsafe 
building ;  Brown  v.  Accrington  Cotton  Spinning  Co.  3  H.  &  C.  511. 

Like  count  for  employing  the  plaintiff  to  cut  up  carcases  of  cattle  which  de- 
fendant knew  to  he  diseased,  whereby  plaintiff  became  infected  with  the  disease. 
Davies  v.  England,  33  L.  J.  Q.  B.  321. 

Like  count  for  employing  the  servant  to  work  in  a  mine  in  a  dangerous 
state.     Mellors  v.  Shaw,  1  B.  &  S.  437  ;  HaU  v.  Johnson,  3  H.  &  C.  589. 

lAke  count  for  negligently  keeping  the  machinery  at  the  mouth  of  the  mine  in 
a  dangerous  state.  Griffiths  v.  Gidlow,  3  H.  &  N.  648  ;  Senior  v.  Ward,  1 
El.  &  Bl.  385 ;  Ashworth  v.  Stanwix,  30  L.  J.  Q.  B.  183. 

18.  For  Damage  to  the  Plaintiff's  Mouse  by  the  Defendant  negligently 

pulling  down  the  Adjoining  House.  (^) 

(  Venue  heal.)     That  the  defendant  so  negligently  and  unskilfully  pulled 

down  a  house,  adjoining  the  dwelling-house  of  the  plaintiff,  that  the  walls, 

floors,  and  ceilings  of  the  said  dwelling-house  of  the  plaintiff  were  shaken,' 

cracked,  and  damaged,  and  bricks,  tiles,  wood,  dust,  and  rubbish  fell  from  the 

said  house  into  and  upon  the  said  dwelling-house  of  the  plaintiff,  and  broke 

the  windows  thereof,  and  damaged  the  furniture  and  goods  of  the  plaintiff 

therein ;  whereby  the  plaintiff  incurred  expense  in  repairing  the  said  walls, 

floors,  ceilings,  and  windows  of  his  said  dwelling-house,  and  his  said  furniture 

and  goods,  and  lost  the  use  and  enjoyment  of  his  said  dwelling-house,  goods, 

and  furniture  for  a  long  time. 

(p)  [An  action  may  te  maintained  for  any  port  to  which  the   plaintiff  was    entitled, 

damage  caused  to  the  plaintiff's  honse  by  Dodd  v.  Holme,  1  Ad.  &  E.  493 ;  Langford 

pulling  down  the  adjoining  house  in  a  negli-  ».  Woods,  7  M.  &  G.  625  ;  Bradbee  v.  Christ's 

gent  and  improper  manner,  as  distinct  from  Hospital,  4  M.  &  G.  714 ;  Trower  v.  Chad- 

the  damage  done  by  the  removal  of  the  sap-  wick,  3  Bing.  N.  C.  334 ;  6  lb.  I.} 
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Like  counts :  Dodd  v.  Holme,  1  Ad.  &  E.  493  ;  Langford  v.  Woods,  7  M. 
&  G.  625 ;  Trower  v.  Chadwick,  3  Bing.  N.  C.  334 ;  Emblen  v.  Myers,  6  H. 
&  N.  54 ;  Butler  v.  Hunter,  7  H.  &  N.  826.  A  like  count,  with  a  count  for 
injuries  done  to  the  plaintiff's  house  hy  negligently  underpinning  the  party-wall. 
Bradbee  v.  Christ's  Hospital,  4  M.  &  G.  714.  For  injuries  done  to  the  plain- 
tiff's house  by  negligently  constructing  a  sewer  in  the  neighborhood.  Jones  v. 
Bird,  5  B.  &  Aid.  837 ;  Grocers'  Company  v.  Doune,  3  Bing.  N.  C.  34 ;  Ruck 
V.  "Williams,  3  H.  &  N.  308.  For  negligently  keeping  a  sewer  on  the  defendant's 
land,  whereby  an  overflow  of  the  contents  was  discharged  on  the  plaintiff's 
premises.     Alston  v.  Grant,  3  El.  &  Bl.  128.] 


NUISANCE. 

Obs.  —  Anything  offensive  erected  or  done,  so  as  to  render  the  house  or  land  of 
another  useless  and  unfit  for  occupation,  is  a  private  nuisance,  for  which  an 
action  will  lie.  [Smoke,  noise,  and  smells,  may  severally  constitute  a  nui- 
sance, and  be  the  ground  for  an  action  or  for  an  injunction.  Crump  v.  Lam- 
bert, L.  R.  3  Eq.  409.  A  material  addition  to  a  previously  existing  nuisance 
is  separately  actionable.  Crumj)  v.  Lambert,  supra.']  For  a  public  nuisance 
no  action  will  lie  unless  the  plaintiff  has  sustained  some  particular  damage 
more  than  the  rest  of  the  public.  Winterbottom  v.  Lord  Derby,  36  L.  J.  Ex. 
194;  L.  R.  2  Ex.  316;  Eickett  v.  Metropolitan  Ry.  Co.  36  L.  J.  Q.  B.  205; 
[5  B.  &  S.  156;]  L.  R.  2  H.  L.  175;  Wilkes  v.  Hungerford  Market  Company, 
2  Bing.  N.  C.  281 ;  Dimes  v.  Petley,  15  Q.  B.  276  ;  19  L.  J.  Q.  B.  449.  [See 
Hartshorn  v.  South  Reading,  3  Allen,  501;  Willard  v.  Cambridge,  3  Allen, 
574;  Quincy  Canal  v.  Newcomb,  7  Met.  276;  Brainard  v.  Connecticut  River 
B.  B.  7  Cush.  510,  511;  Brightman  v.  Eairhaven,  7  Gray,  271;  Harvard  Col- 
lege ».  Stearns,  15  Gray,  1;  Stetson  v.  Faxon,  19  Pick.  147;  Thayer  v.  Bos- 
ton, 19  Pick.  511,  514;  Smith  ».  Boston,  7  Cush.  255;  Fall  River  Iron  Works, 
V.  Old  Colony  &c.  R.  R.  Co.  5  Allen,  221 ;  Water  Co.  v.  Ware,  16  Wallace, 
574;  Griffin  v.  Sanbornton,  44  N.  H.  246,  248,  249;  Eastman  v.  Meredith, 
36  N.  H.  284;  Farnum  v.  Concord,  2  N.  H.  392;  Lyme  Regis  v.  Henley,  2 
CI.  &  Fin.  331.  The  rule  was  stated  with  some  limitations  and  qualifications 
in  Wesson  o.  Washburn  Iron  Co.  13  Allen,  95.]  See,  in  general,  9  Co.  53  6, 
59  a;  Com.  Dig.  Action  on  the  Case  for  a  Nuisance;  Bac.  Abr.  Nui- 
sance; 3  Bl.  Com.;  St.  Helens  Smelting  Company  c.  Tipping,  11  H.  L.  Cas. 
642;  35  L.  J.  Q.  B.  66. 

How  to  state  the  injury,  see  Fitzsimons  v.  Englis,  5  Taunt.  534 ;  King  v.  Wil- 
liamson, 1  D.  &  E.  35 ;  1  Chit.  PI.  7th  ed.  401-403. 

The  action  may  be  brought  either  against  the  person  who  originally  caused  the 
nuisance,  or  against  the  person  occupying  the  land  and  permitting  the  nui- 
sance. R.  V.  Pedley,  1  Ad.  &  E.  822;  Penruddock's  case,  5  Co.  Rep.  101  a. 
See  Bartlett  v.  Baker,  34  L.  J.  Ex.  8 ;  [3  H.  &  C.  153 ;]  Salmons  v.  Bensley ,  By. 
&  M.  189;  [Angell  Watercourses,  §§  402,  403;  Sewall  J.  in  Staple  v.  Spring, 
10  Mass.  74;  Hodges  v.  Hodges,  5  Met.  205;  Curtice  v.  Thompson,  19  N. 
H.  471  ;  Eastman  v.  Amoskeag  Manuf.  Co.  44  N.  H.  143,  156;  Baldwin  v. 
Calkins,  10  Wend.  167;  Beidelman  v.  Foulke,  5  Watts,  308;  Pillsbury  v. 
Moore,  44  Maine,  156;  Hughes  v.  Mung,  3  H.  &  McHen.  441.  As  to  notice 
to  a  purchaser,  see  Noyes  v.  Stillman,  24  Conn.  15;  Denio  J.  in  Brown  v.  Ca- 
yuga &c.  E.  R.  Co.  2  Kernan,  492;  Woodman  v.  Tufts,  9  N.  H.  88;  East- 
man V.  Amoskeag  Manuf.  Co.  44  N.  H.  143;  Johnson  v.  Lewis,  13  Conn.  303; 
Branch  v.  Doane,  17  Conn.  402,  418;  Pillsbury  v.  Moore,  44  Maine,  156,  157. 
Where  the  nuisance  is  caused  by  real  property  or  the  use  of  real  property, 
the  occupier  is  prima  facie  liable,  and  not  the  owner  merely  as  owner;  the  lat- 
ter can  be  charged  only  on  some  special  ground  of  liability.  Russell  u.  Shen- 
ton,  3  Q.B.  448;  Chauntler  v.  Robinson,  4  Ex.  163,  169;  Cheetham  !•.  Hamp- 
son,  4  T.  R.  318;  Bishop  v.  Trustees  of  Bedford  Charity,  1  El.  &  Bl.  697; 
Pickard  v.  Smith,  10  C.  B.  N.  S.  470;  Bobbins  v.  Jones,  15  C.  B.  N.  S.  221. 
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Obs.  If  the  damage  arises  from  the  non-feasance  or  the  misfeasance  of  the  land- 
lord of  the  premises  demised,  the  party  injured  may  sue  him.  Todd  v.  Flight, 
9  C.  B.  N.  S.  377,  389 ;  Eosewelt  o.  Prior,  2  Salk.  460;  Rex  v.  Pcdley,  1  Ad. 
&  E.  822;  Rich  v.  Basterfield,  4  C.  B.  783;  and  see  Gandy  v.  Jubber,  5  B. 
&  S.  78.  Where  the  landlord  is  bound  to  repair  and  neglects  to  do  so,  he  is 
liable  for  an  injury  occasioned  by  a  want  of  repair  ;  Payne  «.  Roberts,  2  H. 
Bl.  350;  but  not  otherwise;  Cheetham  v.  Hampson,  4  T.  R.  318;  Russell  v. 
Shenton ,  3  Q.  B.  449.  The  landlord  is  not  liable  for  nuisances  caused  by  the 
mere  use  of  the  premises.  Rich  v.  Basterfield,  4  C.  B,  783.]  As  to  the  lia- 
bility of  a  contractor,  see  Gray  v.  Pullen,  32  L.  J.  Q.  B.  169,  26^;  [5  B.  & 
S.  970;]  Ellis  v.  The  Sheffield  Gas  Company,  2  El.  &  Bl.,967;  [2  Chitty  Contr. 
(nth  Am.  ed.)  861  et  seq.  and  notes.]  As  to  the  liability  of  those  employ- 
ing a  contractor,  see  ante,  Obs.  572,  573.  See  "  Ancient  Windows,"  "  Com- 
mon of  Pasture,"  "  Reversion,"  post;  "  Watercourses,"  post;  "  Ways,"  ^osi. 

1.  For  ohstructing  a  Highway.  Qq) 

That  the  defendant  wrongfully  and  unlawfully  dug  a  hole  or  trench  in  a 
public  highway,  and  threw  stones  and  earth  thereon,  which  obstructed  the 
same,  whereby  the  plaintiff,  who  was  lawfully  passing  thereon,  was  thrown 
down  and  injured. 

[la.  For  keeping  an  Obstruction  on  a  Highway  unguarded,  whereby  the 
Flaintiff's  Carriage  was  upset. 

( Venue  local.)  That  the  defendant  wrongfully  suffered  certain  earth  and 
rubbish,  which  had  been  placed  by  him  in  a  heap  on  a  public  highway,  to 
remain  there  during  the  night,  without  any  lights  or  means  to  prevent  persons 
from  driving  against  the  same ;  whereby  the  plaintiff,  whilst  he  was  lawfully 
driving  along  the  said  highway  in  the  night  time,  [and  using  due  care,]  drove 
his  horse  and  carriage  against  the  said  earth  and  rubbish,  and  upset  the  said 
carriage  and  broke  the  same,  and  lamed  the  said  horse,  and  the  plaintiff  and 
his  wife,  who  were  then  riding  in  the  said  carriage,  were  thrown  out  and 
injured,  and  the  plaintiff  incurred  expense  for  surgical  and  medical  attendance, 
and  for  repairing  the  said  carriage  and  curing  the  said  horse,  and  was  deprived 
for  a  long  time  of  the  use  thereof,  and  was  hindered  in  his  business. 

Like  counts.  Peachey  v.  Rowland,  13  C.  B.  182  ;  Burgess  v.  Gray,  1  C.  B. 
578  ;  Hardwick  v.  Moss,  7  H.  &  N.  136.] 

2.  For  keeping  an  Area  or  Cellar  adjoining  a  Public  Highway  in  a 
Dangerous  State,  (r) 

That  the  defendants  were  possessed  of  an  area  ["  or  cellar  "]  adjoining  a  pub- 
lic highway,  and  wrongfully  permitted  the  same  to  be  unguarded  and  unsafe  to 

{q)  Forms,  Winterbottom  v.  Lord  Derby,  (r)    Similar    forms,     Bishop   v.  Bedford 

36  L.  J.  Ex.  194;  L.  R.  2  Ex.  316;  Ellis  v.  Ch.-irity,  28  L.  J.  Q.  B.  215;   [1   EI.  &  El. 

Sheffield  Gas  Co.  2  El.  &  Bl.  767  ;   27  L.  J.  697  J   Barnes  v.  Ward,  9  C.  B.  392  ;   19  L. 

Q.  B.  42 ;  [Cooper  «.  Walker,  2  B.  &  S.  770 ;  J.   C.   P.    195;    Coupland    v.   Hardman,   3 

Richardson  v.  Locklin,  6  B.  &  S.  777 ;  Sad-  Camp.   398 ;  Proctor   v.   Harris,  4  C.  &  P. 

ler  !!.  Henlock,  4  El.  &  Bl.  570.]     For  leav-  337  ;  Daniells   v.  Potter,   4   C.   &  P.   262  ; 

ing  excavation  without  a  light.    Hardwick  v.  [Fisher  v.  Prouse,   2  B.   &  S.  770 ;   Jarvis 

Moss,  [7  H.  &  N.  136;]   Newton  v.  Ellis,  5  v.  Deane,  3   Bing.  447;   Stone  v.  Jackson, 

El.  &  Bl.   115.     Against  trustees  of  roads.  16  C.  B.  199  ;  Hadley  v.  Taylor,  L.  R.  1  C. 

Harris  v.  Baker,  4  M.  &  S.  27.     Surveyor  of  P.  53  ;  Hardcastle  v.  South  Yorkshire  By. 

highways.     Davis  v.  Curling,  8  Q.  B.  286.  Co.  4  H.  &  N.  67  ;  Cornwell  v.  Metropolitan 

[Against  a  contractor  for  not  smoothing  the  Comm.  of  Sewers,  10  Ex.  771.] 
surface  of  highway,  after  opening  it.    Hyams 
V.  Webster,  L.  B.  2  Q.  B.  264.] 
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persons  lawfully  passing  along  the  said  highway,  whereby  the  plaintiff,  while 
lawfully  passing,  fell  into  the  said  area  or  cellar.     [^State  special  damage.^ 

3.  For  making  an  Excavation  and  leaving  it  unprotected,  (s) 
Hardcastle  v.  South  Yorkshire  Ry.  Co.  28  L.  J.  Ex.  139  ;  [4  H.  &  N.  67.] 

4.  For  placing  Floating  Timbers  on  the  Thames,  whereby  the  Access  to 
Plaintiff's  Public  House,  which  abutted  on  the  River  was  ob- 
structed, (i) 

Eose  V.  Groves,  5  M.  &  G.  613 ;  1  D.  &  G.  61. 

[4a.  For  Nuisance  in  a  Public  Navigable  River,  by  leaving  Wreck. 

White  V.  Crisp,  10  Ex.  312 ;  Brown  v.  Mallett,  5  C.  B.  599.     By  driving 
piles  &c.     "White  v.  Phillips,  15  C.  B.  N.  S.  245.] 

•5.  For  obstructing  a  Highway  so  as  to  interfere  with  Plaintiff's  Omni- 


Green  v.  London  Omnibus  Co.  29  L.  J.  C.  P.  13 ;  [7  C.  B.  N.  S.  290.    See 
Tanner  v.  South  "Wales  Ry.  Co.  5  El.  &  Bl.  618.] 

6.  For  obstructing  a  Private  Way,  Plaintiff  having  a  Right  to  pass 

along  the  same. 
Corby  V.  Hill,  27  L.  J.  C.  P.  318;  [4  C.  B.  N.  S.  556;  Gallagher  v.  Hum- 
phrey, 10  "W.  R.  Q.  B.  664.] 

7.  For  leaving  a  Mine  uncovered,  whereby  Plaintiff's  Horse  fell  in,  ^c. 

Sybray  v.  "White,  1  M.  &  "W.  435  ;  Williams  v.  Groucott,  4  B.  &  S.  149  ; 
32  L.  J.  Q.  B.  237. 

[7a.  For  negligently  leaving  a  Trap  Boor  in  a  Private  Passageway 

open. 
Chapman  v.  Rothwell,  El.,  Bl.  &  El.  168. 

76.  For  negligently  keeping  a  Shoot  in  a  Sugar  Refinery  in  an  unpro- 
tected state,  through  which  Plaintiff,  being  lawfully  on  the  Premises, 
fell. 

Indermauer  v.  Dames,  L.  R.  1  C.  P.  274. 

7e.  By  a  Gruest  against  the  Owner  of  a  House,  for  Negligence  in  keep- 
ing a  Door  in  a  Dangerous  State,  whereby  the  Plaintiff,  opening  the 
Door,  was  injured. 
Southcote  V.  Stanley,  1  H.  &  N.  247  [held  a  bad  count].     See  Seymour  v. 

Maddox,  16  Q.  B.  326 ;  Gautret  v.  Egerton,  L.  R.  2  C.  P.  371.] 

(s)    [Against  a  waterworks   company  for  Market  Co.  2  Bing.  N.  C.  281  ;  Blagrove  v. 

keeping  a  fire  plug  uncovered  in  a  highway,  Bristol  Waterworks,  1  H.  &  N.  369 ;  26  L. 

and   damage    in^  .consequence.      Bayley   v.  J.  Ex.  .57  ;  [Rose  v.  Groves,  5  M.  &  G.  613  ; 

'"""""  ~     "     ti.  Wa'          "  ~ 


Wolverampton  Waterworks  Co.  6  H.  &  N.    Davis  v.  Walton,  8  Ex.  153 ;  Simmons  v. 
41.1  '■-  -  - 

(t)  Similar  forms,  Wilkes  v.  Hungerford 
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8.  For  setting  Spring  G-uns. 

7  &  8  Geo.  4,  c.  18,  s.  1 ;  Forms,  Ilott  v.  "Wilkes,  3  B.  &  Aid.  304;  Bird 
V,  Holbrook,  4  Bing.  628.  Dog  spears,  &c.  Deane  v.  Clayton,  7  Taunt.  489  ; 
Sears  v.  Lyon,  2  Stark.  R.  317 ;  Townshend  v.  Wathen,  9  East.  277 ;  Jordin 
V.  Crump,  8  M.  &  W.  752. 

9.  For  Injure/  hy  a  Grun  being  intrusted  to  an  Urtfit  Person. 
Dixon  V.  Bell,  5  M.  &  S.  198 ;  1  Stark.  R.  287,  S.  C. 

[9a.  For  Negligence  in  lending  a  Machine  with  a  Known  Defect  in  it, 
in  using  which  the  Plaintiff  was  injured. 

Blakemore  v.  Bristol  &  Exeter  Ey.  Co.  8  El.  &  Bl.  1035 ;  McCarthy  v. 
Young,  6  H.  &  N.  329.] 

•  ' 

10.  For  wrongfully  placing  Scythes  in  a  Public  Street,  whereby  Plaivf 

tiff  was  injured.  • 

Marriott  v.  Stanley,  1  M.  &  G.  568 ;  [Hughes  v.  M'Fie,  2  H.  &  C.  744 ; 
Mangan  v.  Atterton,  L.  R.  1  Ex.  239.] 

11.  For  annoying  Plaintiff  hy  placing  Lighted  Brimstone  in  a  Ohurch 

Tower  where  Plaintiff  was  ringing  the  Bells. 
Evans  v.  Lisle,  7  C.  &  P.  562. 

12.  For  not  repairing  a  Privy  adjoining  Plaintiff  ^s  House. 

3  Lord  Raym.  324 ;  Russell  v.  Shenton,  3  Q.  B.  449.  The  occupier  is  the 
person  prima  facie  liable.    lb. 

13.  For  erecting  a  Mound,  Sfc.  on  a  Hill  above  Plaintiff's  House, 

whereby  it  was  unsafe,  ^c. 

Norris  v.  Daniell,  4  M.  &  Scott,  383  ;  S.  C.  10  Bing.  507. 

14.  For  erecting  adjoining  House  so  that  it  projected  over  the  Plain- 
tiff's, and  the  Bain,  ^c.  fell  thereon. 

Fay  V.  Prentice,  1  C.  B.  828 ;  see  Thomas  v.  Thomas,  2  Cr.,  M.  &  E.  35. 
Similar  form  by  a  reversioner,  Tucker  v.  Newman,  11  Ad.  &  E.  405. 

[Against  the  landlord  of  the  adjoining  house,  who  had  demised  it  with  a  dan- 
gerous chimney,  which  fell  on  to  the  plaintiff's  house.  Todd  v.  Flight,  9  C.  B. 
N.  S.  377. 

15.  For  fouling  a  Well. 

(  Venue  local.)  That  the  plaintiff  was  possessed  of  certain  land  and  of  a 
well  therein,  and  of  water  in  the  said  well,  and  was  entitled  to  the  use  and 
benefit  of  the  said  well  and  of  the  said  water  therein,  and  to  have  certain 
springs  and  streams  of  water  which  flowed  and  ran  into  the  said  well  to  supply 
the  same,  to  flow  and  run  without  being  fouled  or  polluted ;  and  the  defendant 
wrongfully  fouled  and  polluted  the  said  well  and  the  said  water  therein,  and 
the  said  springs  and  streams  of  water  which  flowed  into  the  said  well,  whereby 
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the  said  water  in  the  said  well  became  impure  and  unfit  for  domestic  and  other 
necessary  purposes,  and  the  plaintiff  and  his  family  were  and  are  deprived  of 
the  use  and  benefit  of  the  said  well  and  water. 

A  like  count.  Hipkins  v.  Birmingham  &c.  Gas  Co.  5  H.  &  N.  74  ;  6  H.  &  N. 
250.]  . 

16.  For  a  Nuisance  to  a  Dwelling-house,  (m) 

That  the  plaintiff  was  possessed  of  a  dwelling-house  in  which  he  dwelt,  and 
the  defendant  wrongfully  built  a  brick  kiln  near  thereto,  and  caused  noxious 
and  unwholesome  smells,  whereby  the  plaintiff's  dwelling-house  became  unfit 
to  live  in. 

[16a.  For  a  Nuisance  in  carrying  on  a  Noxious  Manufacture  on  Land 
adjoining  the  Plaintiff's. 

(  Venue  local.)  That  the  defendant  wrongfully  caused  to  issue  and  proceed 
from  certain  smelting  works,  carried  on  by  the  defendant,  large  quantities  of 
offensive,  poisonous,  and  unwholesome  smoke,  and  other  vapors  and  noxious 
raattd!',  which  spread  and  diffused  themselves  over  and  upon  certain  lands  of 
the  plaintiff,  and  impregnated  and  corrupted  the  air,  and  settled  and  were 
deposited  on  the  soil  and  surface  of  the  said  lands,  whereby  the  trees,  hedges, 
herbage,  and  crops  of  the  plaintiff  growing  on  the  said  lands  were  damaged 
and  deteriorated  in  value,  and  the  cattle  and  live-stock  of  the  plaintiff  on  the 
said  lands  became  unhealthy  and  diseased,  and  divers  of  them  were  poisoned 
and  died  ;  and  by  reason  of  the  premises  the  plaintiff  was  unable  to  depasture 
the  said  lands  with  cattle  and  sheep  as  he  otherwise  might  have  done,  and  was 
obliged  to  remove  his  cattle,  sheep,  and  farming  stock  therefrom,  and  has  been 
prevented  from  having  so  beneficial  and  healthy  a  use  and  occupation  of  the 
said  lands  as  he  otherwise  would  have  had. 

A  like  count.     St.  Helens  Smelting  Co.  v.  Tipping,  4  B.  &  S.  616.] 

17.  For  a  Noisy  Nuisance  to  a  Dwelling-house  in  manufacturing  Iron. 

EUiotson  V.  Feetham,  2  Bing.  N.  C.  134 ;  Simpson  v.  Savage,  1  C.  B.  N.  S. 
347;  26' L.  J.  C.  P.  50;  Mumford  v.  Oxford,  Worcester  &  Wolverhampton 
Ry.  Co.  1  H.  &  N.  35.  (x) 

18.  For  raising  a  Bank,  whereby  'Water  flowed  over  Plaintiff's  Land. 
Brine  v.  Great  Western  Ey.  Co.  31  L.  J.  Q.  B.  101 ;  [2  B.  &  S.  402.] 

19.  For  stopping  up  a  Watercourse  along  which  Plaintiff  had  a  Right 

to  let  Water  flow. 

Roberts  v.  Rose,  33  L.  J.  Ex.  241 ;  [3  H.  &  C.  162.] 

(u)  Forms,  Hole  o.  Bariow,  27  L.  J.  C.  ford  v.  Oxford,  Worcester   &  Wolverhamp- 

P.  207  ;  4  C.  B.  N.  S.  334 ;  Flight  v.  Thomas,  ton  Ry.  Co.  25  L.  J.  Ex.  26.5 ;  [1  H.  &  N. 

10  Ad.  &  E.  590.   And  see  Bamfoid  v.  Turn-  34 ;]  Tipping  v.  St.  Helens  Smelting  Com- 

ley,  31   L.  J.  Q.  B.  286 ;  [3  B.  &  S.  62 ;]  pany,  4  B.  &  S.  608. 

overruling,  Hole  v.  Barlow,  sup.  Form  (x)  For  a  form  for  working  a  steam-en- 
with  a  writ  of  injunction,  Delarue  v.  For-  gine  and  keeping  up  large  fires  in  a  building 
tescue,  26  L.  J.  Ex.  339  ;  [2  H.  &.  N.  324;]  adjoining  plaintiff's  premises,  see  last  ed.  of 
Stockport  Waterworks  u.Fotter,  31  L.  J.  this  work,  p.  598.  For  manufacturing  can- 
Ex.  9  ;  [7  H.  &  N.  160  J  Simpson  w.  Savage,  dies.  2  Chit.  PI.  7th  ed.  586.  For  keeping 
1  C.  B.  N.  S.  347  ;  26  L.  J.  C.  P.  50;  Mum-  a  slaughter-house.    2  Chit.  PI.  7th  ed.  587. 
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20.  For  permitting  Sewer  to  overflow  on  to  Plaintiff  'a  Land. 

Alston  V.  Grant,  23  L.  J.  Q.  B.  163  ;  [3  El.  &  Bl.  128. 
For  allowing  noxious  matters  from  a  tan-pit  of  defendants  to  flow  into  plain- 
tiff's premises.     Chadwick  v.  Marsden,  L.  R.  2  Ex.  285.] 

21.  For  keeping  Offensive  Drains. 
Russell  V.  Shenton,  3  Q.  B.  449  ;  11  L.  J.  Q.  B.  289. 

22.  For  negligently  constructing  a  Sewer  so  as  to  be  a  Nuisance. 

The  Company  of  Proprietors  of  the  Southampton  &  Itchin  Floating  Bridge 
and  Road  v.  The  Local  Board  of  Health  of  Southampton,  28  L.  J.  Q.  B.  41  ; 
[8  El.  &  Bl.  SOL] 

1 

PATENTS. 

Obs.  —  A  grant  of  a  patent-right  is  not  ex  debito  justitice,  but  an  act  of  royal  favor, 
conferring  a  privilege  upon  the  grantee,  who  must  be  the  first  inventor  of 
some  new  contrivance  in  manufacture.  To  confer  upon  any  individual  the  ex- 
clusive right  of  carrying  on  any  particular  trade  or  manufacture  amounted, 
at  common  law,  to  an  offence  called  monopoly,  and  the  first  statute  on  the 
subject  of  patents  (21  Jac.  1,  c.  3,  called  the  Statute  of  Monopolies),  declares 
it  to  be  "  altogether  contrary  to  the  laws  of  this  realm;  "  an  exception  was, 
however,  made  in  favor  of  the  authors  of  new  inventions :  "  All  letters-patent 
for  the  term  of  fourteen  years  or  under,  by  which  the  privilege  of  sole  work- 
ing or  making  any  new  manufactures  within  this  realm,  which  others,  at  the 
»  time  of  granting  the  letters-patent,  shall  not  use,  shall  be  granted  to  the  first 

and  true  inventor  thereof,  so  as  they  be  not  contrary  to  law,  nor  mischievous 
to  the  state,  nor  to  the  hurt  of  trade,  nor  generally  inconvenient."  Bl. 
Com. 

The  principal  statutes  relating  to  patents  are,  the  Statute  of  Monopolies,  21 
Jac.  1,  c.  3;  11  &  12  Vict.  c.  84;  12  &  13  Vict.  c.  109;  15  &  16  Vict.  c.  83; 
16  &  17  Vict.  e.  115;  and  22  Vict.  c.  13.  [For  the  patent  laws  of  the  United 
States,  see  Rev.  Sts.  U.  S.  tit.  Ix.  §  4883  el.  seq.'] 

For  the  law  on  the  subject,  see  Cora.  Dig.  tit.  Patents ;  and  treatises  by 
Godson,  Webster,  Smith,  Hindmarsh,  and  Lund;  Har.  Ind.  tit.  Patents; 
Bl.  Com.  vol.  ii.;  AnA  post,  pleas,  tit.  "Patents."  [Curtis  Patents;  cases 
cited  in  Rev.  Sts.  U.  S.  tit.  Ix.  §  4886 ;  2  Kent,  366  et  seq.  Courts  of  the 
United  States  have  exclusive  jurisdiction  of  controversies  arising  under  patent 
laws.     Rev.  Sts.  U.  S.  c.  12,  p.  135,  §  711.] 

The  sifbject  of  a  patent  must  be  a  manufacture.  Cornish  v.  Keene,  3  Bing.  N. 
C.  586  ;  Rex  v.  Wheeler,  2  B.  &  Aid.  345. 

The  manufacture  must  be  new  within  this  realm.  Kay  v.  Marshall,  5  Bing.  N. 
C.  492;  Carpenter  v.  Smith,  9  M.  &  W.  300;  Sellers  v.  Dickenson,  5  Ex.  312; 
Be  Adamson's  Patent,  25  L.  J.  Ch.  457;  Heath  v.  Smith,  3  El.  &  Bl.  256; 
Oxley  V.  Holden,  8  C.  B.  N.  S.  666;  Ralston  v.  Smith,  11  H.  L.  C.  223 ;  Jor- 
dan V.  Moore,  35  L.  J.  C.  P.  268;  L.  R.  1  C.  P.  624;  Harwood  v.  Great 
Northern  Railway,  35  L.  J.  Q.  B.  27 ;  Penn  v.  Bibby,  L.  R.  2  Ch.  Ap.  127. 

The  grantee  must  be  the  first  and  true  inventor.  Nickels  v.  Ross,  8  C.  B.  679; 
Lewis  V.  Marlin,  10  B.  &  C.  22  ;  Walker  v.  Congreve,  Godson,  68,  note,  ed. 
1832.  [As  to  who  is  the  first  inventor,  see  2  Kent,  369,  note  (A);  Joyler  v. 
Wilder,  10  How.  477;  Seymour  v.  Ashorne,  11  Wallace,  516;  Neilson  v. 
Betts,  L.  R.  5  H.  L.  1 ;  L.  R.  3  Ch.  Ap.  429.] 

The  right  to  a  patent  may  be  assigned,  and  the  assignment  should  be  by  writ- 
ing under  hand  and  seal,  and  must  be  perfected  by  registration.  Chanter  v. 
Leese,  5  M.  &  W.  700.  [See  Rev.  Sts.  U.  S.  tit.  Ix.  p.  956,  §  4898.]  The 
use  of  a  patent  may  also  be  granted  by  license.  Chanter  v.  Dewhurst,  12 
M.  &  W.  823.     The  license  need  not  be  under  seal  to  enable  the  grantor  to 
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Obs.  recover  royalties  for  the  enjoyment  of  the  patent.  Ante,  218.  There  is  no 
implied  warranty  of  goodness  in  the  patent.  lb.  Nor  can  tlie  licensee  im- 
peach the  validity,  lb.  A  license  to  a  person  to  manufacture  is  an  authority 
to  his  vendees  to  vend  without  the  consent  of  the  patentee.  Thomas  v.  Hunt, 
17  C.  B.  N.  S.  183. 

As  to  what  is  infringement,  Unwin  v.  Heath,  16  C.  B.  713;  Curtis  v.  Piatt, 
35  L.  J.  Ch.  852;  [Brown  u.  Duchesne,  19  How.  (U.  S.)  183;  Walton  v.  La- 
vater,  8  C.  B.  N.  S.  162.]  As  to  what  constitutes  user,  Betts  v.  Nielsen,  34 
L.  J.  Ch.  537;  [L.  E.  5^.  L.  1.] 

Where  A.  and  B.  were  tenants  in  common  of  a  patent  assigned  to  them,  and  B. 
dies,  actions  for  infringement  survive  to  A.,  who  is  entitled  at  law  to  recover 
the  whole  damages.  Smith  v.  London  &  North  Western  Railway,  2  El.  &  Bl. 
69. 

A  count  for  "  Exposing  to  sale  "  is  bad.     Winter  v.  Williams,  4  Ad.  &  E.  251. 

By  5  &  6  W.  4,  c.  83,  s.  1,  any  person  having  obtained  letters-patent  for  any 
invention,  may  enter  a  disclaimer  of  any  part  of  his  specification,  or  a  mem- 
orandum of  any  alteration  therein,  which,  when  filed  as  therein  mentioned, 
shall  be  deemed  part  of  such  specification ;  and  that  section  provides  that  a 
caveat  may  be  entered  as  heretofore,  that  the  disclaimer  shall  not  affect  ac- 
tions, save  a  proceeding  by  sci.fa.,  pending  at  the  time,  and  that  the  attor- 
ney-general may  require  the  party  to  advertise  his  claim.  See  Thomas  v. 
Welch,  35  L.  J.  C.  P.  200;  1  L.  R.  C.  P.  192.  As  to  the  object  and  mean- 
ing of  a  disclaimer,  Ralston  v.  Smith,  11  H.  L.  C.  223.  The  original  pat- 
entee may  enter  a  disclaimer,  though  he  may  have  assigned  his  right.  Wall- 
ington  V.  Dale,  6  Ex.  284;  23  L.  J.  Ex.  49;  Spilsbury  v.  Clough,  2  Q.  B.  467; 
and  see  7  &  8  Vict.  c.  69,  ss.  5  &  6. 

The  2d  section  points  out  the  mode  of  proceeding,  where  the  patentee  is  proved 
not  to  be  the  real  inventor,  though  he  believed  himself  to  be  so.  In  Perry  v. 
Skinner,  2  M.  &  W.  471,  it  was  held  that  where  a  patent  is  originally  void, 
but  amended  under  this  statute  by  filing  a  disclaimer  of  part  of  tlie  invention, 
the  act  has  not  a  retrospective  operation,  so  as  to  make  a  party  liable  for  an 
infringement  of  the  patent  prior  to  the  time  of  entering  the  disclaimer,  al- 
though the  infringement  related  to  a  part  of  the  invention  not  disclaimed. 
See  Stocker  v.  Warner,  1  C.  B.  148. 

By  the  3d  section,  if  in  any  action  respecting  an  infringement  of  a  patent,  a 
verdict  shall  pass  for  the  patentee,  the  judge  may  grant  a  certificate  that  the 
validity  of  the  patent  came  into  question,  which  being  given  in  evidence  in 
any  other  action  touching  such  patent,  the  patentee,  if  he  have  a  verdict,  shall 
have  treble  costs,  unless  the  judge,  in  such  second  action,  shall  certify  he  ought 
not  to  have  treble  costs.  The  5  &  6  Vict.  c.  97,  s.  2,  provides  that,  instead 
of  such  costs,  a  full  and  reasonable  indemnity  as  to  all  costs,  charges,  and  ex- 
penses, incurred  in  and  about  any  action,  only  shall  be  payable  — •  on  these 
sections,  and  s.  43  of  15  &  16  Vict.  c.  83.  See  Bovill  v.  Hadley,  17  C.  B.  N. 
S.  435;  Davenport  v.  Rylands,  35  L.  J.  Ch.  204;  L.  R.  1  Eq.  302;  and  Gray 
on  Costs,  181.  Where  the  defendant  consented  to  a  verdict,  no^  certificate 
was  granted.  Stocker  v.  Rodgers,  1  C.  &  K.  99;  Bovill  v.  Hadley,  17  C.  B. 
N.  S.  435.  See  Gillett  v.  Green,  7  M.  &  W.  347;  Gillett  v.  Wilby,  7  C.  & 
P.  334. 

The  4th  section,  amended  and  extended  by  2  &  3  Vict.  c.  67,  and  7  &  8  Vict, 
c.  69,  points  out  the  mode  of  proceeding  in  case  of  application  for  the  pro- 
longation of  the  term  of  the  patentee.  For  the  conditions  upon  which  a  pro- 
longation will  be  granted,  see  Re  Markwick's  Patent,  13  Moore  P.  C.  310; 
In  re  Trotman's  Patent,  L.  R.  1  P.  C.  119;  3  Moore's  P.  C.  C.  N.  S.  588;  In 
re  Mallett's  Patent,  L.  R.  1  P.  C.  308;  4  Moore's  P.  C.  C.  N.  S.  175  ;  In  re 
Poole's  Patent,  L.  Q.  1  P.  C.  506;  In  re  Goucher's  Patent,  2  Moore's  P.  C. 
C.  N.  S.  532 ;  In  re  Allan's  Patent,  L.  R.  1  P.  C.  507,  and  the  cases  cited 
therein.  An  extension  may  be  granted  to  an  assignee;  Ledsam  v.  Russell, 
14  M.  &  W.  574;  1  H.  L.  C.  687;  or  to  the  assignee  and  patentee  con- 
jointly. In  re  Herbert's  Patent,  L.  R.  1  P.  C.  399;  4  Moore  P.  C.  C.  N.  S. 
300;  7  &  8  Vict.  e.  69,  s.  4. 

By  the  5th  section,  amended  by  15  &  16  Vict.  c.  83,  s.  41,  in  any  action  for  the 
infringement  of  letters-patent,  particulars  of  the  breaches  must  be  delivered 
with  tne  declaration,  and  particulars  of  objections  with  the  pleas.    Palmer  v. 
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Obs.  Cooper,  9  Ex.  231  ;  Heath  w.  Unwin,  10  M.  &  W.  684;  Leaf  v.  Topham,  10 
M.  &  W.  146.  The  particulars  must  be  precise;  Fisher  v.  Dewick,  4  Bing. 
N.  C.  706  ;  and  no  evidence  can  be  given  in  support  of  the  alleged  infringe- 
ment or  objections  which  is  not  contained  in  such  particulars.  Daw  v.  Eley, 
L.  B,.  1  Eq.  38;  but  see  ChoUett  v.  Hoffman,  7  El.  &  Bl.  686.  For  particu- 
lars of  breaches,  see  Talbot  i'.  La  Roche,  15  C.  B.  310 ;  Jones  v.  Lee,  25  L. 
J.  Ex.  241 ;  Curtis  ».  Piatt,  35  L.  J.  Ch.  852 ;  Thomas  v.  Welch,  L.  R.  1  C.  P. 
192  ;  35  L.  J.  C.  P.  200. 

By  the  7th  section,  a  penalty  is  inflicted  for  using  without  authority  the  name 
of  a  patentee.  The  grant  of  the  patent  is  conclusive  evidence  against  the  de- 
fendant in  an  action  under  this  section.  Myers  u.  Baker,  3  H.  &  N.  802;  28 
L.  J.  Ex.  90. 

By  the  15  &  16  Vict.  c.  83  (the  patent  law  amendment  act,  1852),  power  is 
given  t»  any  of  the  superior  courts  of  common  law  in  which  an  action  for  the 
infringement  of  a  patent  is  pending,  to  grant  orders  for  an  injunction,  inspec- 
tion, or  account.  In  the  application  for  inspection,  the  plaintiff  must  show 
thett  it  is  material  and  for  the  purposes  of  the  cause.  Amies  v.  Kelsey,  22  L. 
J.  Q.  B.  34;  Meadows  «.  Kirkman,  29  L.  J.  Ex.  205.  For  a  form  for  an  or- 
der to  account,  see  Walton  v.  Lavater,  8  C.  B.  N.  S.  191.  The  order  should 
not  extend  to  sales  before  action  until  after  final  judgment.  Vldi  o.  Smith, 
3  El.  &  Bl.  969. 

An  injunction  may  also  be  granted  under  17  &  18  Vict.  c.  129,  s.  82.  Gittins 
V.  Symes,  24  L.  J.  C.  P.  48.  See,  also,  Day's  C.  L.  P.  A.  240.  Proceedings 
for  an  injunction  should  be  taken  without  delay.  Bovill  v.  Crate,  L.  li.  1  Eq. 
388.  In  seeking  for  an  injunction,  an  inclusive  licensee  has  a  right  to  use  the 
name  of  the  patentee.     Renard  v.  Levinstein,  2  H.  &  M.  628. 

The  8th  and  9th  sections  refer  to  depositing  provisional  and  complete  specifica- 
tions of  the  invention  with  the  law  o(Hcer  of  the  crown ;  a  form  of  specifica- 
tion is  contained  in  the  schedule  to  the  act.  See  Thomas  o.  Welch,  35  L.  J. 
C.  P.  200.  A  provisional  specification,  if  allowed  by  the  law  oflicer  of  the 
crown,  cannot  be  impeaced  as  too  general.  Penn  v.  Bibby,  L.  R.  2  Ch.  Ap. 
127.  The  filing  of  a  provisional  specification  is  not  a  publication  within  the 
statute.     Oxbey  v.  Holden,  supra. 

A  grant  of  letters-patent  to  a  subject  does  not  exclude  the  crown  from  using  the  in- 
vention without  the  license  of  the  patentee.   Feather  v.  Reg.  35  L.  J.  Q.  B.  200. 

If  the  plaintiff  in  an  action  for  inffingement  is  successful,  he  is  entitled  to  an 
account  of  sales.  Trotman  v.  Wood,  16  C.  B.  N.  S.  479.  An  assignee  is 
entitled  to  an  account  of  profits  from  the  time  his  title  was  completed.  El- 
wood  V.  Christy,  34  L.  J.  C.  P.  130.  As  to  rights  of  co-patentees  to  profits, 
see  Mathew  v.  Green,  35  L.  J.  Ch.  1.  As  to  damages  in  a  suit  to  restrain, 
Betts  V.  De  Vitre,  34  L.  J.  Ch.  289.  As  to  damages,  Penn  v.  Bibby,  L. 
R.  3  Eq.  308. 

See  ante,  part  1,  pp.  219,  443,  "  Patents,"  and  post,  pleas,  "  Patents." 

1.  For  Infringement  of  a  Patent  (  Common  Law  Procedure  Act,  1852, 
Schedule  B,  31).  (y) 
That  the  plaintiff  was  the  first  and  true  inventor  of  a  certain  new  manu- 
facture, that  is  to  say,  of  certain  improvements  in  the  manufacture  of  sulphuric 
acid,  "  and  thereupon  her  majesty  Queen  Victoria,  by  letters-patent  under  tlie 
great  seal  of  England,  granted  the  plaintiff  the  sole  privilege  to  make,  use, 
exercise,  and  vend  the  said  invention  within  England,  for  the  term  of  fourteen 

years  from  the day  of ,  a.  d. ,  subject  to  a  condition  that  the 

plaintiff  should,  within  six  calendar  months  next  after  the  date  of  the  said 
letters-patent  cause  to  be  enrolled  in  the  high  court  of  chancery,  an  instrument 

M  For  other  counts,  see  Tetley  «.  Easton,  522 ;  16  lb.  713  ;  Holmes  v.  London  &  North 

26  L.  J.  C.  P.  269  ;  Muntz  v.  Forster,  6  M.  Western   Ey.  Co.   12  C.  B.  831  ;  Bovill  v. 

&  G.  734 ;  Meyera  «.  Baker,  3  H.  &  N.  802  ;  Pimm,    11    Ex.   718;    Smith  v.   London   & 

28  L.  J.  Ex.  90;  [Heath  v.  Unwin,  12  C.  B.  North  Western  By.  Co.  2  El.  &  Bl.  69.] 
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in  writing  under  his  hand  and  seal,  particularly  describing  and  ascertaining 
the  nature  of  his  said  invention,  and  in  what  manner  the  same  was  to  be  and 
might  be  performed ;  and  the  plaintiff  did,  within  the  time  prescribed,  fulfil 
the  said  condition,*  and  the  defendant  during  the  said  term  did  infringe  the 
said  patent-right,  (z) 

2.  For  Infringement ;  Claiming  an  Injunction  and  an  Account. 

Thomas  v.  Hunt,  17  C.  B.  N.  S.  183;  [Hills  o.  London  Gaslight  Ck).  5 
H.  &  N.  312  ;  Walton  v.  Lavater,  8  C.  B.  N.  S.  162.] 

3.  For  Royalties  under  a  License  to  use  Patent. 
Oxley  V.  Holden,  8  C.  B.  N.  S.  666 ;  Trotman  v.  Wood,  16  C.  B.  N.  S.  479. 

4.  For  Infringement  of  a  Renewed  Patent. 
Russell  V.  Ledsam,  14  M.  &  W.  574. 

5.  By  the  Original  Patentee  and  the  Assignee  of  one  Moiety,  for  In- 
fringement, setting  out  the  Assignment,  and  a  Disclaimer  of  Part. 

Gommenee  as  in  Form  1  down  to  asterisk,  putting  "  plaintiff  A.  B."  instead 
o/"  "plaintiff,"  and  proceed:^  And  afterwards,  by  deed  under  the  hand  and 
seal  of  the  said  A.  B.  {one  of  the  plaintiffs),  duly  registered  and  enrolled 
according  to  the  statutes  in  such  case  made  and  provided,  the  said  A.  B. 
assigned  one  moiety  of  his  interest  in  the  said  letters-patent  and  invention  to 

the  said  C.  D.  (the  other  plaintiff),  and  afterwards  by  leave  of  Sir ,  her 

majesty's  solicitor-general,  duly  certified  in  that  behalf,  according  to  the  form 
of  the  statute  then  in  force  in  such  case  made  and  provided,  duly  entered  with 
the  clerk  of  the  patents  of  England,  a  disclaimer  or  alteration  under  their 
hands  and  seals  of  certain  parts  of  the  said  specification,  stating  the  reason  of 
such  disclaimer,  the  same  not  being  such  an  alteration  as  extended  the  exclu- 
sive right  granted  by  the  said  letters-patent;  and  the  defendant,  after  the 
making,  entering,  and  enrolling  of  the  said  assignment  and  disclaimer,  and 
during  the  said  term  of  fourteen  years,  did  infringe  the  said  patent-right  as 
limited  by  the  said  disclaimer. 

6.  For  Infringement,  stating  Disclaimer  or  Alteration  of  Part  under 

Pat.  Law  Amend.  Act,  1852,  s.  39. 
Talbot  V.  La  Eoche,  15  C.  B.  310. 

7.  For  the  same,  stating  two  Disclaimers. 
Tetley  v.  Easton,  26  L.  J.  C.  P.  269  ;  [2  C.  B.  N.  S.  706.] 

8.  By  an  Assignee,  for  Infringement. 

Chollet  V.  Hoffman,  7  El.  &  Bl.  686 ;  26  L.  J.  Q.  B.  249  ;  [Schlumberger 
V.  Lister,  29  L.  J.  Q.  B.  157. 

By  the  assignee  of  a  patent  stating  a  disclaimer  of  part.   Spilsbury  v.  Clough, 

2  Q.  B.  466.] 

{z)  I'or  assignment  of  breaches,  see  Cornish  v.  Keene,  3  Bing.  N.  C.  570 ;  Schlumberger 
V.  Lister,  29  L.  J.  Q.  B.  156. 
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9.  By  an  Assignee  for  Infringement  of  Renewed  Patent. 
Russell  V.  Ledsam,  14  M.  &  W.  574. 

10.  By  an  Assignee  of  Two  Several  Moieties  of  a  Patent  for  its  In- 
fringement. 
Walton  V.  Lavater,  29  L.  J.  C.  P.  275 ;  [8  C.  B.  N.  S.  162.] 

11.  By  an  Assignee  of  a  Separate  and  Distinct  Part. 
Dunnecliffe  v.  Mallett,  29  L.  J.  C.  P.  70. 

12.  By  the  Survivor  of  Two  Tenants  in  common  for  Infringement 

during  the  Lifetime  of  Deceased  Tenant. 

Smith  V.  London  &  North  Western  Ey.  Co.  2  El.  &  Bl.  69. 

13.  By  the  Solder  of  an   Undivided  Moiety  of  a  Patent,  and  the 
Assignee  of  the  other  Moiety,  jointly,  for  an  Infringement, 

Cornish  v.  Keene,  3  Bing.  N.  C.  570. 

14.  Count  on  an  Agreement  for  an  Assignment  of  a  Patent. 
Lewin  v.  Brown,  14  W.  R.  640. 

15.  For  imitating  Plaintiff'' s  Trade-mark. 
See  ante,  "  Fraud ; "  and  post,  "  Trade-marks." 

16.  Form  for  Particulars  of  Breaches  under  15  ^  16  Vict.  c.  83,  s.  41, 
in  an  Action  for  Infringement  of  Letters-patent,  (a) 

In  the  queen's  bench  [common  pleas,  or  exchequer  of  pleas]. 

Between  A.  B.,  plaintiff, 
and  C.  D.,  defendant. 
The  following  are  the  particulars  of  the  breaches  of  the  letters-patent,  for 
the  infringement  of  which  this  action  is  brought,  viz.  [that  the  defendant,  on 

or  about  the  day  of ,  a.  d.  ,  at  his  factory,  at  ,  in  the 

county  of ,  used  the  same  machinery  in  the  manufacture  of ,  as  is 

described  in  the  specification  of  the  letters-patent  granted  to and  men- 
tioned in  the  declaration]. 

Yours, 

E.  F.,  plaintiff's  attorney  \or  agent]. 
Dated. 
To  Mr. ,  defendant's  attorney  [or  agent]. 


PEWS. 

Obs.  —  The  right  to  a  pew  in  a  parish  church  is  an  easement.  See  Gale  on  Ease- 
ments, by  Willes;  [Washburn  Easements,  &c.  (2d  ed.)  604,  [515].]  But 
it  must  be  annexed  to  a  house,  and  not  merely  allotted  to  a  parishioner  by  the 

(a)  See  ante,  Obs.,  and  Jones  v.  Berger,  5  M.  &  G.  208;  Talbot  v.  De  la  Roche,  15 


C.  B.  317. 
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Ob8.  churchwardens;  Mainwaring  v.  Giles,  5  B.  &  Aid.  S56;  see  Cross  ».  Salter,  3 
T.  R.  369  ;  nor,  it  would  seem,  to  one  residing  out  of  the  parish.  Byerly  v. 
Windus,  5  B.  &  C.  1.  As  to  the  mode  of  proving  this  right,  See  Hawkins  v. 
Compeigne,  3  Phill.  Ec.  R.  15.  As  to  the  length  of  time  sufficient  to  support 
the  claim  to  a  pew,  see  Griffith  t.  Matthews,  5  T.  R.  296 ;  Morgan  v.  Curtis, 
3  M.  &  R.  389  ;  Kenrick  v.  Taylor,  1  Wils.  326.  As  to  the  effect  of  proof  of 
repairing  a  pew  as  evidence  of  the  support  of  the  right,  see  Pettman  v. 
Bridger,  1  Phill.  Ec.  R.  325.  The  subdivision  of  a  house  may  entitle  several 
to  a  single  pew.     Harris  v.  Drewe,  2  B.  &  J^d.  167. 

It  does  not  appear  to  be  settled  that  the  2  &  3  W.  4,  c.  71  (the  prescription 
act)  applies  to  pews.  But  see  s.  5  (ante,  479)  of  that  act  as  to  the  mode  of 
pleading.  See,  also.  Gale  on  Easements,  by  Willes,  as  to  who  may  bring  the 
action  (p.  525);  and  as  to  the  pleadings  generally  (p.  537  et  seq.)  But  a 
pew  in  the  body  of  a  church  may  be  prescribed  for  as  appurtenant  to  a  house 
out  of  the  parish.  Lousley  v.  Hayward,  1  Y.  &  J.  583.  Extra- parochial  per- 
sons cannot  establish  a  claim  to  seats  in  the  body  of  a  parish  church  without 
proof  of  a  prescriptive  title ;  and  it  appears  doubtful  whether  they  can  estab- 
lish such  a  claim,  even  by  such  proof.  Byerly  !\  Windus,  5  B.  &  C.  1.  As 
to  proving  prescriptive  right,  see  Stocks  v.  Booth,  1  T.  R.  428.  A  right  to 
sit  in  a  pew  may  be  apportioned.  Harris  v.  Drewe,  2  B.  &  Ad.  164,  where 
see  a  form  for  disturbance.  See  another  form,  Adams  v.  Andrews,  15  Q.  B. 
284;  20  L.  J.  Q.  B.  33.  As  to  who  can  sue  for  breaking  and  entering  a  paro- 
chial chapelry  and  destroying  the  pews,  see  Jones  v.  Ellis,  2  Y.  &  J.  265.  See 
a  form  for  disturbance  of  pews,  2  Chit.  PL  625,  7th  ed. 

See  forms  of  declarations  for  disturbing  plaintiffs  in  the  enjoyment  of  pews  in 
churches,  2  Chit.  PL  7th  ed.  625;  Mainwaring  v.  Giles,  5  B.  &  Aid.  556; 
Lousley  v.  Hayward,  1  Y.  &  J.  583.  Law,  &c.  2  Stark.  Ev.  tit.  Pewa.  For 
pulling  down  part  of  a  pew,  Harris  v.  Drewe,  2  B.  &  Ad.  164;  Jones  v.  Ellis, 
2  Y.  &  J.  265.     See  Stocks  v.  Booth,  1  T.  R.  428. 

The  venue  is  local. 

For  disturbing  Plaintiff  in  the  Enjoyment  of  a  Pew,  to  which  he  had 

a  Right. 
Adams  v.  Andrews,  15  Q.  B.  284  ;  20  L.  J.  Q.  B.  33  ;  Mainwaring  v.  Giles, 
5  B.  &  Aid.  356 ;  Harris  v.  Drewe,  2  B.  &  Ad.  164. 


PIRACY.     See  "  Copyright,"  ante,  p.  498. 


POLICE.     See  j30«i,  "  Trespass  to  Person —  False  Imprisonment." 


POUND  BREACH  AND  RESCUE, 

Obs.  —  See  forms  for  pound  breach  and  rescue  on  distresses.  2  Chit.  PI.  7th  ed. 
549;  Parrett  Nav.  Co.  v.  Stower,  6  M.  &  W.  569;  law,  &c.  Turner  ti.Ford, 
15  M.  &  W.  212;  15  L.  J.  Ex.  215.  By  5  &  6  W.  4,  c.  59,  s.  5,  persons 
may  enter  pounds  to  feed  cattle  impounded  therein.  See  Machell  v.  Ellis, 
1  C.  &  K.  682. 
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PUBLIC   COMPANY.  (6) 

1.  By  the  Managing  Committee  of  an  Intended  Railway  against  an, 
Bngineer  for  not  preparing  proper  Plans,  ^c.  in  time  to  he  depos- 
ited to  enable  them  to  apply  to  Parliament  for  an  Act. 

See  a  form  in  the  last  edition  of  this  work,  p.  606. 

2.  Against  the  Secretary  for  not  delivering  to  Plaintiff  a  Oertifioate 

of  Shares  purchased  by  him. 
Daly  V.  Thompson,  10  M.  &  W.  309. 

3.  For  not  paying  Money  to  the  Plaintiff  which  a  Statute  rendered  it 

a  Duty  to  pay.  (c) 
Cane  v.  Chapman,  5  Ad.  &  E.  647  ;  and  see  Pardoe  v.  Price,  11  M.  &  W.  429. 


RECTOR. 


Obs.  —  By  the  common  law,  an  incumbent  of  a  living  is  bound  to  keep  the  parson- 
age house  and  chancel  in  good  and  substantial  repair,  restoring  and  rebuilding 
when  necessary,  according  to  the  original  form,  without  addition  or  modern 
improvement ;  but  he  is  not  bound  to  supply  or  maintain  anything  in  the  nat- 
ure of  ornament,  such  as  painting  (unless  necessary  to  preserve  exposed 
timber  from  decay),  and  whitwashing,  and  papering.  Wise  v.  Metcalfe,  10  B. 
&  C.  299;  RadclifEe  v.  D'Oyley,  2  t.  R.  630-637.  But  he  is  not  liable  for 
pulling  down  old  buildings,  and  erecting  new  ones  more  convenient  and  bene- 
ficial to  the  living.     Huntley  v.  Russell,  13  Q.  B.  572 ;  18  L.  J.  Q.  B.  239. 

An  action  is  maintainable  by  the  executors  of  a  deceased  incumbent  against 
the  executors  of  his  predecessor  for  dilapidations  which  occurred  during  the 
incumbency  of  the  predecessor.  Bunbury  v.  Hewson,  3  Ex.  558;  18  L.  J. 
Ex.  258;  Bird  v.  Ralph,  2  Ad.  &  E.  773.  But  the  claim  in  respect  of  dilap- 
idations is  to  be  postponed  in  the  distribution  of  assets  to  the  payment  of 
specialty  and  simple  contract  debts.  Bryan  v.  Clay,  1  El.  &  Bl.  38 ;  22  L. 
J.  Q.  B.  23.  Upon  an  exchange  of  living,  an  agreement  to  forego  a  claim 
for  dilapidations  is  valid,  and  may  be  pleaded.  Goldham  v.  Edwards,  25  L. 
J.  C.  P.  223;  24  L.  J.  C.  P.  189;  Downes  v.  Craig,  9  M.  &  W.  166;  11  L. 
J.  Ex.  239.  A  lay  rector  cannot  maintain  an  action  of  trespass  against  the 
vicar  for  removing  a  lock  placed  by  the  rector  upon  a  door  leading  into  the 
chancel.  Griffin  v.  Deighton,  5  B.  &  S.  108;  33  L.  J.  Q.  B.  181.  See  Wil- 
liams on  Executors;  2  Saund.  235.  See  forms  in  the  cases  cited  above,  and 
2  Chit.  PI.  7th  ed.  597.   " 

The  venue  is  local. 


REPLEVIN. 

Obs.  —  See,  in  general,  Bacon's  Abr.  Replevin;  2  Saund.  194  a,  283,  310. 

[The  action  of  replevin  lies,  it  is  said,  wherever  goods  have  been  unlawfully 
taken  out  of  the  possession  of  the  owner.  Com.  Dig.  PI.  3  K.  1 ;  Galloway 
V.  Bird,  4  Bing.  299;  Mellor  v.  Leather,  1  El.  &  Bl.  619  ;  George  v.  Cham- 
bers, 11  M.  &"W.  149;  Allen  v.  Sharp,  2  Ex.  352;  Gay  v.  Matthews,  4  B. 
&  S.  425.  But  it  is  not  usual  to  have  recourse  to  this  remedy,  except  in  cases 
of  goods  unlawfully  distrained;  and  it  has  been  questioned  whether  it  was 
ever  applicable  in  any  other  case.  Mennie  v.  Blake,  6  El.  &  Bl.  842. 
Replevin  consists  in  the  redeUvery  of  the  goods  taken  to  the  owner.     This  was 

(J)  See  onJe,  "Corporation,"  p.  501.  (c)  See  an<c,  "  Mandamus." 


592  DECLARATIONS   IN   TORT.      REPLEVIN. 

Obs.  formerly  made  by  the  sheriff,  who  took  the  goods  from  the  distrainor,  and 
redelivered  them  to  the  owner  upon  the  execution  of  a  replevin  bond  by  the 
owner  and  two  sureties,  conditioned  to  prosecute  his  suit  with  effect  and  with- 
out delay  against  the  distrainor,  and  to  return  the  goods  if  a  return  should  be 
awarded.  Stat.  Marlbridge,  52  Hen.  3,  c.  21;  Stat.  Westm.  2d,  13  Edw.  1, 
c.  2  ;  11  Geo.  2,  c.  12,  s.  23.  By  the  act  19  &  20  Vict.  c.  108,  ss.  63-66,  the 
powers  and  responsibilities  of  the  sheriff  with  respect  to  replevin  bonds  and 
replevins  were  taken  away;  and  the  same  or  similar  powers  were  transferred 
to  the  registrar  of  the  county  court,  who  now  grants  replevin  upon  security 
being  given  for  prosecuting  the  suit,  under  §§  64,  65,  and  66  of  the  above  act. 

Formerly  the  action  of  replevin  could  not  be  commenced  in  the  superior  courts. 
It  was  commenced  in  the  old  county  courts,  from  which  it  might  be  removed 
by  either  party  into  the  superior  court.  The  law  in  respect  to  the  jurisdiction 
and  practice  in  replevin  has  been  considerably  changed  by  stats.  9  &  10  Viet, 
c.  95,  s.  119,  and  19  &  20  Vict.  c.  108.] 

An  action  of  replevin  cannot  be  joined  with  any  other  form  of  action.  Com- 
mon Law  Procedure  Act,  1852,  s.  41. 

The  plaintiff  must,  as  in  trover  (^post),  be  the  general  owner  or  a  special  owner, 
and  must  have  the  possessory  right.  See,  in  general,  3  Bl.  Com.  147;  Wil- 
kinson on  Replevin;  1  Saund.  347  b,  note  (2);  1  Chit.  PI.  Ind.  Replevin; 
2  Stark.  Ev.  Replevin ;  Selw.  N.  P.  tit.  Replevin.  Replevin  is  the  proper 
form  to  recover  possession  of  a  specific  chattel;  Dore  v.  Wilkinson,  2  Stark. 
E.  288;  and  it  lies  for  goods  taken  by  distress  under  a  magistrate's  warrant; 
George  v.  Chambers,  11  M.  &  W.  149;  Mellor  v.  Leather,  1  El.  &  Bl.  619; 
22  L.  J.  Q.  B.  169;  see  Allen  v.  Sharpe,  2  Ex.  352;  17  L.  J.  Ex.  209;  also, 
for  an  illegal  taking  in  the  first  instance,  or  for  an  unlawful  detention  after  a 
legal  taking.  Evans  v.  Elliott,  5  Ad.  &  E.  142.  But  there  must  bo  an  un- 
lawful taking.  Galloway  v.  Bird,  4  Bing.  299.  As  also  a  taking  out  of  the 
possession  of  the  owner.  Mennie  v.  Blake,  6  El.  &  Bl.  842  ;  25  L.  J.  Q.  B. 
399.     See^osi,  pleas. 

As  to  judgment,  damages,  and  costs  in  replevin,  see  2  Chit.  Arch.  Ind.  in  voc. 
[As  to  the  cases  in  which  replevin  may  be  maintained  in  the  American  states, 
and  the  practice  therein,  see  1  Chitty  PL  181,  note  (a^),  and  cases  cited.] 

1.  Declaration  in  the  Superior  Court. 

Venue  local,  (c?)]     That  the  defendant  in  a  certain  dwelling-house  [or  "  in  a 

certain  close,"  or  "  common  "],  called ,  (e)  took  the  ["  cattle  "]  goods  and 

chattels  of  the  plaintiff,  that  is  to  say,  ten  tables,  (/)  and  unjustly  detained 
the  same  against  sureties  and  pledges,  until  [^c],  whereby  the  plaintiff  has 
sustained  damage  to  the  amount  of  £ .  {jg) 

(d)  The  venue  may  be  in  the  county  where  other  the  goods,  to  wit, ,"  or  "  the  cat- 

the  distress   was   originally  taken,  or  in  a  tie,  to  wit, ,"  &c.     Com.  Dig.  Pleader, 

county  in  which  the  goods  were  in  tlie  de-  3  K.  10.     The  plea  of  non  cepit  disputes  the 

fendant's  custody  upon  the  occasion.     Wil-  correctness. of  the  declaration  as  to  the  place 

son  V.  Kersop,  2  Wils.  354 ;  1  Saund;  .347.  of  seizure. 

(e)  The  place,  as  whether  it  was  a  house,  (/)  The  goods,  &c.  must  be  described 
yard,  or  close,  must  be  stated  accurately ;  with  at  least  as  much  certainty  as  in  trover. 
and  it  seems  the  names  or  abuttals  of  the  See  3  Saund.  74  b ;  Banks  !>.  Angell,  7  Ad. 
close  should  be  specified ;  1  Saund.  347,  &  E.  855.  [What  is  a  sufficient  description 
note  (1) ;  Potten  v.  Bradley,  2  M.  &  P.  78  ;  of  goods  in  replevin,  see  Litchman  v.  Potter, 
or  the  declaration  would  formerly  have  been  116  Mass.  371.  The  value  of  the  goods  re- 
demuri-able.  Banks  v.  Angell,  7  Ad.  &  E.  plevied  need  not  be  stated  in  the  writ. 
855.  The  caption  maybe  stated  to  be  in  Blake  u.  Darling,  116  Mass.  300 ;  Litchman 
the  place  where  the  original  seizure  was,  or  v.  Potter,  116  Mass.  371.]  The  following 
in  a  close  or  place  wherein  the  distrainor  form  describes  the  seizure  of  standing  corn 
afterwards  led  or  had  the  goods  or  cattle  in  under  11  G.  2,  u.  19,  s.  8,  "  in  a  certain  close 

the  way  to  the  pound.     1  Saund.  347,  note  there  called ,  took  the  corn  of  the  plain- 

(1 ) ;  Walton  v.,  Kersop,  2  Wils.  354.    Where  tiff,  to  wit, acres  of  standing  wheat  there 

different  effects  are  taken  in  various  places  then  growing."  Replevin  does  not  lie  for  fix- 

the  form  should  be  "in  a  certain  dwelling-  tares  qua  fixtures.     Niblet  v.  Smith,  4  T.  R. 

house  there  took  the  goods,  to  wit, ,  and  504  ;  Amos  Pix.  252,  257. 

in  a  certain  yard  [or  'close'],  there  took        [g]  A  sum  covering  the  real  damage. 
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REVERSION. 

Obs.  —  A  landlord  or  person  having  the  immediate  reversionary  interest  in  premises, 
may  maintain  an  action  against  a  party  who  commits  any  injury  to  the  prem- 
ises of  so  permanent  a  nature  that  the  reversionary  estate  is  prejudiced;  and 
the  wrong-doer  is  also  liable  to  the  tenant  to  the  extent  of  the  damage  he  sus- 
tains in  reference  to  his  possessory  right  and  limited  interest.  A  reversioner, 
may  sue  for  an  injury  to  the  land,  &c.  arising  from  an  obstruction  by  a  build- 
ing to  ancient  lights  or  privileged  windows  belonging  to  the  estate;  Jesser 
V.  Gifford,  4  Bur.  2141 ,  where  the  earlier  authorities  are  collected ;  or  from 
the  stopping  up  a  right  of  way  attached  to  the  premises,  see  8  Went.  550 ;  2 
Chit.  PI.  7th  ed,  589,  note  (n);  I  Saund.  322  6,  note  ;  or  the  substantial  ob- 
struction, &c.  of  a  watercourse  running  thereto.  Wright  v.  Williams,  1  M. 
&  W.  77;  Greenslade  v.  Halliday,  6  Bing.  379;  Kedgell  «.  Moor,  19  L.  J.  C. 
P.  177;  Palk  V.  Skinner,  18  Q.  B.  568;  22  L.  J.  Q.  B.  27.  And  in  an  action 
against  a  tenant  for  opening  a  door  in  a  wall,  to  the  prejudice  of  the  plaintifE's 
reversion,  although  actual  damage  to  the  house  was  disproved,  the  court  held 
that  the  jury  ought  to  have  been  directed  to  inquire  whether  the  reversionary, 
interest  had  or  had  not  been  injured,  which  might  have  been  the  case  by  de- 
stroying evidence  of  title,  &c.  although  the  house  was  not  injured.  Young  v. 
Spencer,  10  B.  &  C.  145.  A  reversioner  may  sue  for  a  nuisance  affecting  his 
reversionary  interest,  although  no  other  present  injury  accrue,  and  the  nui- 
sance be  such  that  it  is  capable  of  removal  before  the  reversioner  comes  into 
possession.  Shadwell  v.  Hutchinson,  M.  &  M.  350;  4  C.  &  P.  333;  Tucker 
I'.  Newman,  11  Ad.  &  E.  405.  He  may  sue  a  stranger  inflicting  the  injury, 
though  the  tenant  concurred  in  committing  it  and  be  also  liable;  Egremont 
V.  Pulman,  M.  &  M.  404  ;  and  the  mortgagee  of  a  lessee  may  sue  the  assignee 
of  the  tenant.  Hitchman  v.  Waltman,  4  M.  &  W.  409.  As  to  proof  of  the 
tenancy  laid  in  the  declaration,  see  ante,  508,  note  (o).  Plaintiff  having  de- 
mised a  cottage  without  exception  of  mines,  it  was  held  that  he  might  sue  in 
case  for  an  injury  occasioned  to  the  cottage  by  a  stranger,  who  had  excavated 
coal,  though  it  was  not  clear  under  whose  premises  the  excavations  were. 
Raine  v.  Alderson,  4  Bing.  N.  0.  702.  See  a  form  for  working  a  mine  under 
a  house  in  which  the  plaintiff  had  a  reversionary  interest,  and  thereby  injur- 
ing the  foundations,  Hinton  v.  Lord  Granville,  5  Q.  B.  701.  The  declara- 
tion must  allege  the  act  to  have  been  done  to  the  damage  of  the  plaintiff's 
reversion,  or  must  state  an  injury  of  such  a  permanent  nature  as  to  be  neces- 
sarily injurious  to  his  reversion,  otherwise  the  judgment  will  be  arrested  after 
verdict.  Mumford  v.  Oxford,  Worcester  &  Wolverhampton  Ry.Co.  25  L.  J. 
Ex.  265  ;  [1  H.  &  N.  34 ;]  Simpson  r.  Savage,  26  L.  J.  U.  P.  50  ;  [1  C.  B.  N. 
S.  347.]  Therefore,  a  reversioner  cannot  sue  for  the  obstruction  of  a  right 
of  way,  unless  it  be  such  as  permanently  to  injure  his  estate,  or  operates  in 
denial  of  the  right.  Hopwood  v.  Scofield,  2  M.  &  Rob.  34;  and  see  Baxter 
V.  Taylor,  4  B.  &  Ad.  72.  And  where  the  plaintiff  declared  as  reversioner 
of  a  yard  and  part  of  a  wall  occupied  by  his  tenant,  and  that  defendant 
wrongfully  placed  bricks,  &c.  on  the  said  part  of  the  wall,  and  raised  its 
height,  and  placed  timber  thereon  overhanging  the  yard,  whereby  plaintiff 
lost  the  use  of  the  wall,  and  rain,  &c.  flowed  into  the  yard,  and  the  wall  and 
yard,  were  injured,  to  plaintiff's  damage,  &c.  without  stating  that  the  rever- 
sion was  injured,  the  court  arrested  the  judgment.  Jackson  v.  Pesked,  1  M. 
&  Sel.  234.  In  Hare  v.  Horton,  5  B.  &  Ad.  715,  the  declaration  stated  that 
a  foundry,  messuages  and  cranes,  boilers  and  other  machinery,  &c.  which 
were  described,  were  in  the  possession  of  the  plaintiff's  tenant,  the  reversion 
belonging  to  plaintiff;  and  that  the  defendant,  contriving  to  injure  plaintiff 
in  his  reversionary  interest,  broke  and  entered  the  foundry,  machinery,  &c. 
and  messuages  with  the  appurtenants,  cranes,  &c.  tore  up,  broke  down,  and 
prostrated  the  same,  seized,  carried  away,  and  converted  the  machinery,  &c.  ■ 
and  the  cranes,  &c.  affixed  to  plaintiff's  reversionary  interest,  and  scattered 
and  spread  the  same  with  rubbish,  greatly  injuring  the  said  reversionary  es- 
tate. Plea,  not  guilty.  At  the  trial  it  appeared  that  the  plaintiff  had  no  right 
to  the  fixtures;  held,  nevertheless,  that  enough  appeared  on  this  declaration 
VOL.  n.  38 
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Ob8.    to  support  a  verdict  for  the  plaintitf  for  unnecessary  damage  done  ia  remov- 
ing the  fixtures,  of  which  proof  had  been  given. 

See  "  Landlord  and  Tenant,"  ante,  535.    Gale  on  Easements,  by  "Willes. 

1.  For  an  Injury  to  the  Plaintiff'' s  Reversion  in  a  Dwelling-house.  (K) 

.  Venue  local.']  That  A.  B.  was  tenant  to  the  plaintiff  of  a  dwelling-house 
{or  "  land,"  as  the  case  may  5e],  the  reversion  thereof  being  the  plaintiff's ; 
and  the  defendant  wrongfully  injured  the  plaintiff's  said  reversion  by  pulling 
down  a  portion  of  the  said  house  [according  to  the  fact]. 

2.  For  Injury  to  the  Plaintiff's  Reversion  hy  digging  Holes  in  the 

Sand  for  quarrying. 
Rogers  v.  Taylor,  26  L.  J.  Ex.  203 ;  1  H.  &  N.  706. 

3.  For  Injury  to  the  Plaintiff's  Reversion  hy  cutting  off  the  Eaves  of 
a  Building  belonging  to  him,  and  erecting  a  Wall  with  a  Drip  over 
his  Premises.  («') 

Bathishill  V.  Eeed,  18  C.  B.  696;  25  L.  J.  C.  P.  290. 

4.  For  Injury  to  Plaintiff's  Reversion  hy  obstructing  Ancient  Lights. 

The  Metropolitan  Association,  &c.  v.  Fetch,  5  C.  B.  N.  S.  504  ;  27  L.  J.  C.  P. 

330. 

5.  For  Injury  to  Plaintiff's  Reversion  hy  obstructing  a  Right  of  Way 

hy  locking  a  Grate. 
Kidgill  V.  Moor,  19  L.  J.  C.  P.  177 ;  {k)   [9  C.  B.  364.] 

6.  By  a  Landlord  for  Injury  to  his  Reversion  hy  erecting  a  Raised 
Footpath,  Posts,  S^c.  through  Fields  occupied  hy  his  Tenants,  in 
order  to  exercise  a  Pretended  Puhlie  Right  of  Way.  (J) 

See  form  in  the  last  edition  of  this  work,  p.  609. 

7.  By  the  Owner  of  Goods  in  Reversion  for  injuring  them,  ^c.  (m) 
That  the  plaintiff  was  the  owner  of  goods,  that  is  to  say  [describe  them],  let 

(A)  Form   for  opening   a  new  door,  and  The  owner  can  sue  for  a  permanent  injury ; 

thereby  weakening  the  building.     Young  v.  Mears  v.  London  &  South  Western  Ry.  Co. 

Spencer,  10  B.  &  C.  145.     For  cutting  and  31  L.  J.  C.  P.  220;    [11   C.  B.  N.  S.  850,] 

carrying  away  branches  of  trees.     Cotterill  where  see  the  cases  collected.     It  is  a  rule 

V.  Hobby,  4  B.  &  C.  465.  that  in  order  to  maintain  trover  for  an  injury 

(«)    Similar  form.     Tucker  v.   Newman,  to  or  conversion  or  detention  of  goods,  the 

11  Ad.  &  E.  40.  plaintiff  must  have  had  at  the  time  the  cause 

(k)    This,  action   cannot,   in   general,   be  of  action  accrued  the  actual  possession  of,  or 

brought  by  a  reversioner  unless  the  disturb-  the  right  to  the  immediate  possession  of  the 

ance  be  of  a  permanent  character.    See,  also,  goods,  and  he  must  have  once  had  possession 

Polkt).  Skinner,  18  Q.  B.  568  ;  22  L.  J.  Q.  B.  of  the  goods,  the  right  to  obtain  the  custody 

27;  Bell  v.  Midland  Ky.  Co.  30  L.  J.  C.  P.  273.  only  is  not  sufficient.     Addison  v.  Round,  4 

(/)  This  form  was  used  in  a  case  in  which  Ad.  &  E.  803;  1  Ch.  PI.  170,  7th  ed.    If  he 

the  plaintiff  had  a  verdict.  be  the  general  owner,  but  has  only  a  title  or 

.    (m)  See  forms,  Jenkins  v.  Cooke,  1  Ad.  interest  in  reversion,  and  the  possessor)/  right 

&  E.  372  ;   Have  r.  Ilorton,  5  B.  &  Ad.  715;  is  vested  in  another  person  by  virtue  of  a 


Lancashire  Wagon  Company  w.  Fitzhugh,  letting  to  hire,  &c.  a  special  action  on  the 
30  L.J.  Ex.  231 ;  [6  H.  &  N.  502;]  Tancred  case  in  the  above  form  for  an  injury  to  the 
u.  Allgood,  4  H.  &  N.  438  ;  28  L.  J.  Ex.  362.     reversion  must  be  brought    See   Goulon  v. 
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on  hire  to  A.  B.  for  a  time  unexpired,  the  reversion  of  the  same  being  in  the 
plaintiff;  and  the  defendant  wrongfully  injured  the  plaintiff's  said  reversion 
by  breaking  and  damaging  the  said  goods. 


SEAMAN. 

Obs.  —  There  is  no  implied  obligation  on  the  part  of  the  owner  of  a  ship  towards  a 
seaman  on  board,  that  the  ship  is  in  a  fit  state  to  perform  the  voyage;  and 
therefore,  without  an  express  warranty,  or  a  knowledge  of  the  defect  causing 
damage  or  personal  blame  on  the  part  of  a  ship-owner,  a  seaman  cannot  main- 
tain an  action  for  injury.  Couch  V.  Steel,  3E1.&B1.  402;  23  L.  J.  Q.  B. 
121. 

See  "Negligence,"  "  Ship." 


SEDUCTION.     See  ante,  "  Master  and  Servant." 


SERVANT.     See  "  Master  and  Servant." 


SHERIFFS. 

Obs.  —  Actions  for  breach  of  duty  of  the  office  of  sheriff  must  be  brought  against 
the  high  sheriff,  though  the  under  sheriff  or  bailiff  be  in  fact  the  wrong-doer 
or  defaulter.  Cameron  v.  Reynolds,  Cowp.  403 ;  Woodgate  v.  KnatchbuU,  2 
T.  R.  149.  The  sheriff  is  liable  for  the  act  of  his  officer  acting  under  color 
of  his  warrant.  Anon.  Lofft,  81;  Jones  v.  Parchard,  2  Esp.  R.  507.  As 
where  his  officers  arrest  under  color  of  sifi.fa.  Smart  v.  Button,  8  Ad.  &  E. 
568.  It  has  also  been  considered  that  he  is  responsible  on  an  engagement 
made  by  an  acknowledged  town  agent  employed  by  the  under  sheriff  in  the 
country.  Thomas  v.  Hearce,  5  Price,  578.  See  Gibbons  v.  Sheriff  of  Essex, 
2  Camp.  189.  So  where  the  debtor  paid  the  debt  to  an  assistant  bailiff,  it 
was  held  good  as  against  the  sheriff.  Gregory  v.  Cotterell,  5  El.  &  Bl.  571; 
25  L.  J.  Q.  B.  33. 
So  also  the  high  bailiff  of  a  county  court  is  liable  in  the  same  way.  Burton  v. 
Le  Gros,  34  L.  J.  Q.  B.  91.  But  the  sheriff  is  not  liable  for  the  act  of  his 
officer  not  within  the  scope  (as  knowingly  arresting  a  privileged  person,  Mag- 
nay  V.  Burt,  5  Q.  B.  381),  or  having  me  color  of  the  authority  and  power 
delegated  to  the  latter,  and  not  afterwards  sanctioned  or  recognized  by  the 
sheriff;  Underbill  v.  Wilson,  6  Bing.  697;  Cook  v.  Palmer,  6  B.  &  C.  739; 


Harper,  7  T.  R.  9  ;  Paine  v.  Sheriff  of  Mid- 
dlesex, E.  &  M.  99  ;  1  Chit.  PI.  7th  ed.  394. 
After  the  death  of  a  tenant  for  life  of  plate, 
the  remainderman  may  maintain  trover 
against  a  person  to  whom  the  tenant  for 
life  had  pawned  it  without  notice  of  the  lim- 
ited right  of  tlie  pawner.  Hoare  v.  Parker, 
2  T.  B.  376.  Trover  by  a  landlord  for  trees 
cut  down  during  a  lease,  &c.  1  Saund.  322, 
note  (5) ;  1  Chit.  PI.  7th  ed.  152.  If  it  were 
merely  a  gratuitous  loan  the  owner  might  sue 
in  trover.  1  Chit.  PI.  7th  ed.  152.  Where 
the  goods  have  not  been  injured,  but  defend- 
ant has  converted  them  to  his  own  use  by 
a  sale,  &c.  to  another,  &c.  this  allegation 
would  seem  to  be  proper;  and  see  the  form, 


Jenkins  v.  Cooke,  1  Ad.  &  E.  372.  A  mere 
sale  not  in  market  overt,  which  is  tortious 
and  void  against  the  general  owner,  is  not 
an  injury  to  the  reversioner,  enabling  him 
to  sue  during  the  existence  of  the  special 
interest  of  the  hirer,  &c.  See  Owen  v.  Leigh, 
3  B.  &  Aid.  471,  473  ;  Parrar  v.  Beswick,  1 
M.  &  W.  685,  688 ;  Tancred  v.  Allgood,  4 
H.  &  N.  438 ;  28  L.  J.  Ex.  362 ;  The  Lan- 
cashire Wagon  Company  v.  Fitzhugh,  30  L. 
J.  Ex.  231  ;  [6  H.  &  N.  502.]  But  an  abso- 
lute sale  and  delivery  of  the  chattel  under  the 
sale  to  a  purchaser  and  a  user,  by  the  pur- 
chaser, cavising  damage  to  the  chattel,  consti- 
tutes a  cause  of  action.  The  Lancashire 
Wagon  Company  u.  Pitzhugh,  ubi  sup. 
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Obs.  Crowder  v.  Long,  8  B.  &  C.  598;  Pitcher  v.  King,  5  Q.  B.  758;  as  where  a 
supersedeas  yvas  issued;  Brown  v.  Copley,  2  D.  &  L.  332;  7  M.  &  G.  558; 
or  where  the  officer  is  the  special  bailiff  of  the  plaintiff.  Alderson  v.  Daven- 
port, 13  M.  &  "\V.  42.  See  Wright  v.  Child,  35  L.  J.  Ex.  209;  [L.  R.  1  Ex. 
358.  See  Hammond  v.  Root,  15  Gray,  516,  517.]  But  the  sheriff'  is  liable 
for  the  safe  custody  of  the  prisoner  when  arrested  by  a  special  bailiff.  Tay- 
lor V.  Richardson,  8  T.  R.  505.  If  the  execution  creditor  colludes  with  the 
officer  to  depart  from  the  ordinary  course  of  business  the  sheriff  is  not  liable. 
Raphael  v.  Goodman,  8  Ad.  &  E.  565.  It  is  no  part  of  the  sheriff's  duty  to 
receive  payment  from  a  judgment  debtor  in  his  custody,  and  if  his  officer 
does  so  and  neglects  to  pay  it  over,  the  sheriff  is  not  liable.  :  Woods  u.  Fur- 
nis,  7  Ex.  363;  21  L.  J.  Ex.  138.  The  sheriff  is  justified  in  letting  a  person 
he  has  arrested  go  at  large  upon  his  producing  a  certificate  of  a  deed  of 
arrangement,  although  the  deed  of  arrangement  is  invalid ;  Lloyd  v.  Harri- 
son, 35  L.  J.  Q.  B.  153;  but  not  when  he  has  notice  or  might  with  reasonable 
care  have  known  that  the  plaintiff  was  not  a  creditor  under  the  deed.  Wil- 
liams V.  Rose,  2  Weekly  Notes,  270,  Ex. 

Evidence  to  establish  the  connection  between  the  sheriff  and  his  bains',  so  as 
to  affect  the  former  with  the  acts  of  the  latter,  see  Roscoe  on  Ev.  11th  ed. 
798;  3  Stark,  on  Ev.  3d  ed.  1028.  The  recital  of  the  Ji.  fa.  in  the  warrant  to 
levy  is  sufficient  without  putting  in  the  writ  itself  or  the  judgment.  Bessey 
«.  Windham,  6  Q.  B.  166.  A  direction  not  to  execute  the  writ  is  equivalent 
as  against  another  writ  coming  in  in  the  meantime  to  a  withdrawal  altogether. 
Hunt  V.  Hooper,  V2  M.  &  W.  664. 

As  to  the  summary  remedy  against  a  sheriff  or  his  officer  for  extorting,  on  the 
execution  of  writs,  more  than  the  legal  fees,  see  7  W.  4,  and  1  Vict.  c.  65; 
Slater  v.  Haines,  7  M.  &  W.  413;  9  Dowl.  221;  Phillips  v.  Lord  Canterbury, 
11  M.  &  W.  619;  1  D.  &  L.  283;  poundage  on  an  elegit;  Nash  v.  Allen,  4 
Q.  B.  784 ;  ditto,  where  there  has  been  a  sale  and  rent  due,  &c.  Davies  v. 
Edmunds,  12  M.  &  W.  31.  Summary  remedy  for  extortion  of,  where  the 
levy  is  colorable.     Ball  o.  Hutchinson,  2  D.  &  L.  43. 

1.  For  falsely  returning  Nulla  Bona  to  a  Fieri  Facias,  after  a  Seizure 
and  Sale  of  Groods  sufficient  to  satisfy  Plaintiff  \  Execution,  (n) 

That  the  plaintiff,  on  the day  of ,  A.  d. ,  by  the  judgment  of 

the  court  of at  Westminster,  recovered  £ agaiust  A.  B.  ;  and  there- 
upon the  plaintiff,  on  [^'c],  sued  out  of  the  said  [{/"  the  action  be  in  a  different 
court,  say  "wherein  the  said  judgment  was  so  recovered"]  a  writ  ol  fieri  facias 

[or  "a  testatum,"  ^c.  according  to  the  fact'],  directed  to  the  sheriff  of , 

whereby  our  lady  the  queen  commanded  the  said  sheriff  that,  of  the  goods  and 
chattels  of  the  said  E.  F.  in  his  the  said  sheriff's  bailiwick,  he  should  cause  to 

be  levied  £■ aforesaid,  together  with  interest  for  the  same  at  the  rate  of 

four  per  cent,  per  annum,  from  the day  of ,  A.  d. ,  from  which 

day  the  judgment  aforesaid  was  entered  up,  and  that  he  should  have  that 
money,  with  such  interest  as  aforesaid,  before  our  said  lady  the  queen  forth- 
with [or  "on ,"  as  in  the  writ'],  to  render  to  the  plaintiff;  and  that  the 

said  sheriff  should  have  there  and  then  that  writ,  which  said  writ  afterwards, 
and  before  the  delivery  thereof  to  the  said  sheriff  on  [^'C-J'  aforesaid,  was  duly 

indorsed  with  a  direction  for  the  said  sheriff  to  levy  [£ ,  besides  sheriff's 

poundage,  officers'  fees,  costs  of  levy,  and  all  other  incidental  expenses  (o)], 

(n)  2   Chit.  PI.   7th  ed.   562;    Stubbs   v.  &  L.  722;   [Bottomley  .,•.  Heyward,  7    H.  & 

Lainson,  1  M.  &  W.  728 ;  Drewe  ».  Lainson,  N.  562.1 

11   Ad.  &  E.  529.     See  Bevins  w.  Hulrae,  3         (o)    Copy  indorsement.     A   sheriff    may 

D.  &  L.  309,  where  see  also  a  form  where  levy   the  fees    allowed    by   1    Viet.   c.   55, 

the  writ  was  issued  in  the  County  Palatine  though  not  indorsed  on  the  writ.     Curtis  v. 

of  Lancaster;    15  M.  &  W.  89;   and  3  D.  Mayne,  2  Dowl.  N.  S.  37 
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and  being  so  indorsed,  was  then  delivered  to  the  defendant,  who  then  and 
from  thence  until  and  at  and  after  the  time  of  making  the  return  to  the 

said  writ  hereinafter  mentioned,  was  sheriff  of  the  said  county  of ,  to  be 

executed  in  due  form  of  law,*  by  virtue  of  which  said  writ,  the  defendant, 
as  such  sheriff,  seized  and  took  in  execution  divers  goods  and  chattels  of  the 
said  E.  F.,  of  the  value  of  the  money  so  indorsed  on  the  said  writ  as  afore- 
said, besides  poundage,  officers'  fees,  costs  of  levy,  and  other  incidental  ex- 
penses, (jo)  directed  to  be  levied  as  aforesaid,  and  then  levied  the  same  there- 
out ;  (q)  yet  the  defendant  had  not  the  said  moneys  so  levied  as  aforesaid  or 
any  part  thereof  in  the  said  [last  mentioned]  court,  according  to  the  exigency 
of  the  said  writ,  as  he  might  and  ought  to  have  done  before  the  commence- 
ment of  this  suit,  nor  hath  the  defendant  paid  such  moneys,  or  any  part  thereof, 
to  the  plaintiff,  and  the  defendant  afterwards,  and  before  the  commencement 
of  this  suit,  falsely  returned  to  the  said  [last  mentioned]  court,  upon  the  said 
writ,  that  the  said  E.  F.  had  not  any  goods  or  chattels  in  his  bailiwick  whereof 
he  could  cause  to  be  levied  the  damages  aforesaid,  or  any  part  thereof,  (r)  as 
by  the  said  writ  and  the  return  thereof  remaining  of  record  in  the  said  [last 
mentioned]  court  appears,  whereby  the  plaintiff  is  deprived  of  the  means  of 
obtaining  the  said  moneys  so  indorsed  on  the  said  writ,  and  which  are  still 
unpaid. 

2.  For  not  levying  when  there  was  an  Opportunity,  and  falsely  return- 
ing Nulla  Bona,  (s) 
Proceed  as  in  the  last  form  to  the  asterisk.']  And  although  there  was  then, 
and  whilst  the  said  writ  was  in  force,  and  before  the  commencement  of  this 
suit,  divers  goods  and  chattels  of  the  said  E.  F.  within  the  bailiwick  of  the 
defendant  as  such  sheriff,  and  the  defendant  as  such  sheriff  could  have  levied 
the  moneys  so  indorsed  on  the  said  writ,  and  a  reasonable  time  for  so  doing 
elapsed  before  the  commencement  of  this  suit,  (f)  whereof  the  defendant  had 
notice ;  yet  the  defendant  did  not  levy  the  money  last  aforesaid,  or  any  part 
thereof,  but  wrongfully  neglected  and  refused  so  to  do,  and  during  all  the 
last-mentioned  time  wrongfully  neglected  the  execution  of  the  said  writ,  and 
the  defendant  afterwards  and  before  [S^o.  "falsely,"  S^c;  proceed  as  in  Form  1, 
supra,  stating  false  return,  SfC.]. 

(p)   The  word  "  moneys "  would    imply  M.  &  W.  739.     See  form  for  a  false  return 

this,  but   it   is   as   well  inserted.     Slade  v.  in  alleging  that  goods  remained  in  the  sher- 

Hawley,  13  M.  &  W.  757 ;  2  D.  &  L.  700.  iff's   hands   for  want  of  buyers.  Pitcher  v. 

(q)  These  words  mean  not  only  that  there  King,  9  Ad.  &  E.  288  ;  5  Q.  B.  758 ;  Levy  v. 

was  a  seizure  and  sale,  but  that  the  sheriff  Hale,  29  L.  J.  C.  P.  127  ;   [8   C.  B.  N.  S. 

had  the  proceeds  in  his   hands  for  the  pur-  881 ;  Wylie  v.  Birch,  4  Q.  B.  566 ;  B,owe  v. 

pose  of  handing  them  over  to  the  plaintiff.  Ames,  6  M.  &  W.  747.] 

Drewe  ;;.  Lainson,  11  Ad.  &  E.  529.    If  the  tr)  Copy  return  in  the  past  tense.     • 

sheriff  did  not  sell,  though  able  to  do  so,  the  (s)  See  forms,  Lewis  v.  Alcock,  3  M.  & 

declaration   should   be   framed  accordingly.  W.  188;  Hobson  w.  Thellu.sson,  36  L.J.  Q. 

See  next  form.     It  is  essential  to  state  cor-  B.  302  ;  L.  R.  1  Q.  B,  642. 

rectly  how  the  return  is  false.    Lewis  v.  Al-  (t)  This  allegation  is  necessary.     Slade  v. 

cock,  3  M.  &  W.  188  ;  Wright  v.  Lainson,  2  Hawley,  13  M.  &  W.  765  ;  2  D.  &  L.  700. 
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VARIOUS  FORMS  AGAINST  SHERIFFS   FOR   NEGLECT  OF  DUTY, 

See  ante,  "  Escapes." 

3.  For  falsely  returning  that  the  Groods  remained  in  the  Plaintiff"" s 

Hands  for  want  of  Buyers,  after  a  Seizure. 

See  forms,  &c.  Pitcher  v.  King,  9  Ad.  &  E.  288  ;  5  Q.  B.  758 ;  Roue  v. 
Ames,  6  M.  &  W.  747  ;  8  Dowl.  760 ;  Wylie  v.  Bircli,  4  Q.  B.  566  ;  and  a 
form  for  not  selling  goods  within  a  reasonable  time  after  seizure,  with  special 
damage  that  the  creditor  became  banlirupt,  and  thus  the  plaintiff  lost  the  pro- 
ceeds of  his  execution,  Gore  v.  Lloyd,  12  M.  &  W.  463.  See,  also,  Jacobs  v. 
Humphrey,  2  Cr.  &  M.  413  ;  Aireton  v.  Davis,  9  Bing.  740  ;  Carlile  v.  Per- 
kins, 3  Stark.  163. 

4.  For  seizing  Croods  equal  in  Value  to  the  Moneys  indorsed  on  the 

Writ,  and  levying  only  a  Portion. 
Slade  V.  Hawley,  13  M.  &  W.  757 ;  2  D.  &  L.  700. 

5.  For  taking  Insufficient  Bail  where  the  Capias  was  issued  against 

Defendant  in  a  Wrong  Name,  (u)  and  Plea. 

Brunskill  v.  Robertson,  9  Ad.  &  E.  840. 

6.  For  not  arresting  on  the  Earliest  Opportunity,  (x) 

Brown  v.  Jarvis,  1  M.  &  W.  704.  [See  Randell  v.  Wheble,  10  Ad.  &  E. 
719.] 

7.  For  an  Escape  on  Mesne  Process,  (y) 

That  the  plaintiff  had  a  cause  of  action  against  A.  B.  to  the  amount  of  £20 
[and  upwards],  (2)  and  the  defendant  had  commenced  an  action  against  him 
fqr  the  same,  and  in  due  course  of  law  had  procured  from  a  judge  of  the  court 

of ,  at  Westminster,  an  order  directing  A.  B.  to  be  held  to  bail  for  £ ; 

and  in  pursuance  of  such  order,  the  plaintiff  sued  out  of  the  said  court  a  writ 

of  capias  directed  to  the  defendant  as  sheriff  of ,  whereby  [_set  out  writ  as 

in  Form  1]  ;  and  the  writ  was  duly  indorsed  for  bail  for  £ ,  and  was 

delivered  to  the  defendant  to  be  executed  ;  and  the  defendant  arrested  the  said 
A.  B.  accordingly,  but,  without  the  consent  of  the  plaintiff,  and  without  due 
cause,  allowed  the  said  A.  B.  to  escape  without  putting  in  bail  as  aforesaid, 
whereby  the  plaintiff  is  delayed  in  recovering  his  said  claim  and  costs,  and  is 
liable  to  lose  the  same. 

(m)  As  to  discharge  on  ground  of  copy  (y)  Form,  Kogers  v.  Jones,  7  B.  &  C.  86 ; 

served,  varying  in  name  from  original  ^vrit,  [Whitehead  o.  Keyes,  1  Allen,  350 ;  S.  C.  3 

see  Macdonald  v.  Mortlock,  2  D.  &  L.  963.  Allen,  495.]     There  must  be  an  allegation 

(x)  See  Williams  v.  Griffith,  3  Ex.  584;  of  an  existing  suit  at  the  time  of  the  order. 

18  L.  J.  Ex.  195.    For  not  arresting  on  final  Williams  c.  Griffiths,  3  Ex.  584;  18  L.  J. 

process,  see  Hooper  v.  Lane,  27  L.  J.  Q.  B.  Ex.   195;  Alexander  v.  Macaulay,  4  T.  R. 

75;  [6  H.  L.  Cas.  443;  Clifton  v.  Hooper,  611 ;  Barnes  v.  Keane,  15  Q.  B.  75;  19  L.J. 

6   Q.  B.  468.     What  constitutes  an  arrest.  Q.  B.  309.     Only  actual  damages  can  be  re- 

Whitehead  y.  Keyes,  3  Allen,  495,  501 ;  Gold  covered.     Williams  v.  Mostyn,  4  M.  &  W. 

V.  Bissell,  1  Wend.  215;  Emery  k.  Chesley,  145. 

18  N.  H.  198;  Field  v.  Ireland,  21  Ala.  240;  [z)  See  1  &  2  Vict.  c.  110,  s.  3,  and  Chit. 

Jones  V.  Jones,  13  Ired.  (Law)  448  ;  Cooper  Arch.  Pr.  Mesne  Process. 
v.  Adams,  2  Blackf.  294.] 
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8.  For  an  Escape  on  Final  Process,  (a) 
Hemming  v.  Hale,  7  C.  B.  N.  S.  487  ;  29  L.  J.  C.  P.  127  ;  Macrae  v.  Clark, 
35  L.  J.  C.  P.  247  ;  L.  R.  1  C.  P.  403 ;  [Bromfield  v.  Jones,  4  B.  &  C.  380; 
Merry  v.  Chapman,  11  Ad.  &  E.  966  ;  Thomas  v.  Hudson,  14  M.  &  W.  353  ; 
Dignam  v.  Bayley,  37  L.  J.  Q.  B.  71.] 

9.  For  not  returning  the  Writ,  tuherehy  Plaintiff  was  put  to  Expense. 

"Woodman  v.  Gist,  8  C.  &  P.  214. 

10.  For  an  Excessive  Levy  and  not  selling  for  the  Best  Price  under  a 

Fieri  Facias. 
Phillips  V.  Bacon,  9  East,  298.     [See  Gawler  v.  Chaplin,  2  Ex.  503.] 

11.  For  Negligence  in  conducting  the  Sale  under  a  Fi.  Fa. 
Wright  V.  Child,  35  L.  J.  Ex.  209  ;  L.  R.  1  Ex.  58. 

12.  By  a  Landlord  against  a  Sheriff  on  8  Anne,  c.  14,  for  removing 
Croods  taken  in  Execution  without  satisfying  a  Year's  Bent  due. 

Thurgood  v.  Richardson,  7  Bing.  428  ;  Andrews  v.  Dixon,  3  B.  &  Aid.  645 
but  be  careful  in  using  those  forms.  See  Riseley  v.  Ryle,  10  M.  &  W".  101 
11  M.  &  W.  16;  Smallman  «.  Pollard,  1  D.  &  L.  901  ;  6  M.  &  G.  1001 
Foster  v.  Cookson,  1  Q.  B.  417.  (6) 

13.  For  not  executing  a  Writ  of  Possession  in  Ejectment  within  a 

Beasonahle  Time. 
Mason  v.  Paynter,  1  Q.  B.  974. 

14.  For  not  discharging  a  Party  privileged  from  Arrest  from  other 

Writs  which  were  in  the  Sheriff's  Office  against  him. 

Watson  V.  Carroll,  4  M.  &  W.  592. 

I     15.  For  refusing  to  take  Bail. 
Milne  V.  Wood,  5  C.  &  P.  587. 

[15a.  For  False  Imprisonment  and  to  recover  Sum  paid  in  lieu  of 

Bail. 
De  Mesnil  v.  Dakin,  L.  R.  3  Q.  B.  18.] 

(a)  Other  forms,  Jackson  v.  Hill,  10  Ad.  according  to  what  they  consider  the  loss 

&  E.  477.    Form  for  a  wrongful  discharge  of  sustained.    Bonafous  v.  Walker,  2   T.   R. 

a  debtor.     Hodges  v.  Paterson,  26  L.  J.  Ex.  126 ;  Clifton  i-.   Hooper,  6   Q.  B.  468.     As 

223.     A  count  may  easily  be  framed  from  to  the  measure  of  damages,  see  Arden  v. 

form  1,  ante.    By  5  &  6  Vict.  c.  98,  s.  31,  Goodacre,  11  C.  B.  371 ;  20  L.  J.  C.  P.  184; 

"  if  any  debtor  in  execution  shall  escape  out  Hemming  v.  Hale,  7  C.  B.  N.  S.  487  ;  29  L. 

of  custody,  the  sheriff,  bailiff,  or  other  per-  J.  C.  P.  137;  Macrae  v.  Clarke,  35  L.  J.  C 

son  having  the  custody  of  such  debtor,  shall  P.  247  ;  L.  R.  1  C.  P.  403. 
be  liable  only  to  an  action  upon  the  case,  for        (ft)  The  sheriff  is  not  bound  to  levy  at  all, 

damages  sustained  by  the  person  or  persons  unless  the  execution  creditor  (having  notice) 

at  whose   suit   such  debtor  was  taken  or  first  satisfies  the  landlord's  rent.     Cocker  v. 

imprisoned,  and  shall  not  be  liable  to  any  Musgrove,  9  Q.  B.  223;  15  L.  J.  Q.  B.  365. 

action  of  debt  in  consequence  of  such  es-  See  7  &  8  Vict.  c.  69,  s.  67. 
cape."    The  jury  may  assess  the  damages, 
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16.  By  a  Sheriff  against  Ms  Bailiff  for  refusing  to  replevy  on  a  Dis- 
tress for  a  Poor  Rate,  (c) 
Sabourin  v.  Marshall,  3  B.  &  Ad.  440. 

17.  For  Extortion. 
2  Chit.  PI.  7th  ed.  635  ;  and  see  form  in  Usher  v.  Walters,  4  Q.  B.  553  ; 
[Livermore  v.  Boswell,  4  Mass.  487  ;  Moore  v.  Boswell,  5  Mass.  306.J 

18.  For  talcing  Plaintiff  to  Prison  on  an  Arrest  within  Twenty-four 
Hours,  Plaintiff  having  consented  to  he  carried  to  a  House  of  her 
own  Nomination. 

Silk  V.  Humfreys,  4  Ad.  &  E.  959. 

19.  Against  the  High  Bailiff  of  a  County  Court,  for  negligently  selling 

Groods  for  less  than  they  were  worth. 
Burton  v.  Le  Gros,  34  L.  J.  Q.  B.  91. 

20.  By  Sheriff  against  the  Execution  Creditor,  for  deceiving  him. 
Childers  v.  Wooler,  29  L.  J.  Q.  B.  129. 


SHIPS. 


Obs.  —  The  owner,  as  well  as  the  master  of  a  ship,  is  liable  for  negligent  or  unskil- 
ful navigation.  Hugsjett  v.  Montgomer)',  2  N.  R.  446 ;  Ogle  r.  Barnes,  8  T. 
R.  188 ;  Bowcher  v.  Nordstrom,  1  Taunt.  568 ;  Williams  v.  Holland,  10  B. 
112.  [Separate  actions  cannot  be  maintained  against  the  master  and  owner 
for  same  cause  of  action.     Priestly  v.  Fernie,  3  H.  &  C.  977.] 

The  action  is  not  maintainable  unless  the  injury  arose  entirely  from  the  fault  of 
the  defendant ;  if  both  the  plaintiff  and  defendant  were  in  fault,  and  the 
plaintiff's  carelessness  or  unskilfulness  partly  led  to  the  collision,  no  action 
lies.  See  Vennall  v.  Garner,  1  Cr.  &  M.  21;  Smith  o.  Dobson,  3  M.  &  G. 
59  ;  Vanderplank  v.  Miller,  Moo.  &  M.  169;  Collinson  v.  Larkins,  3  Taunt.  1; 
Luck  V.  Seward,  4  C.  &  P.  106 ;  Luxford  v.  Large,  5  C.  &  P.  421;  Raisin  v: 
Mitchell,  9  C.  &  P.  613.  But  if  the  plaintiff  has  not  so  far  contriblited  to  the 
misfortune  by  his  own  negligence  or  want  of  ordinary  care,  that  but  for  such 
negligence  the  misfortune  could  not  have  happened,  and  if  the  defendant 
could  by  the  exercise  of  ordinary  care  and  caution  have  avoided  the  conse- 
quences of  the  neglect  or  carelessness  of  the  plaintiff,  the  plaintiff  is  entitled 
to  recover.  Smith  v.  Voss,  26  L.  J.  Ex.  233  ;  2  H.  &  N.  97;  Tuff  «.  War- 
man,  27  L.  J.  0.  P.  322  ;  2  C.  B.  N.  S.  740;  Thompson  v.  North  Eastern 
Ry.  Co.  30  L.  J.  Q.  B.  67;  2  B.  &  S.  106  ;  [Chamberlain  v.  Ward,  21  How. 
(U.  S.)  548;  Kelley  v.  Thompson,  1  Lowell,  124.]  See  Contributory  Negli- 
gence, ante,  "Negligence,"  p.  570;  Chadwick  u.  Dublin  Packet  Co.  6  Ad.  & 
E.  771. 

By  the  merchant  shipping  amendment  act,  1862,  25  &  26  Vict.  c.  63,  ss.  2!), 
26,  Table  C  in  the  schedule,  certain  rules  are  laid  down  for  preventing  col- 
lision at  sea :  — 

Preliminary. 

Art.  1.  In  the  following  rules,  every  steam  ship  which  is  under  sail,  and  not 
under  steam,  is  to  be  considered  a  sailing  ship;  and  every  steam  ship  which 
is  under  ste^m,  whether  under  sail  or  not,  is  to  be  considered  a  ship  under 
steam. 

(c)  See  a  form  by  sheriff  against  his  bailiff,  Bowdon  «.  Hall,  4  Q.  B.  840. 
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Mules  concerning  Lights. 

Ob8.  Art.  2.  The  lights  mentioned  in  the  following  articles,  and  no  others,  shall  be 
cari'ied  in  all  weathers  between  sunset  and  sunrise. 
Art.  3.   Sea-going  steam  ships,  when  under  way,  shall  carry: 

(a)  At  the  foremoat  head,  a  bright  white  light,  so  fixed  as  to  show  an  uniform 
and  unbroken  light  over  an  arc  of  the  horizon  of  20  points  of  the.  compass,  so 
fixed  as  to  throw  the  light  10  points  on  each  side  of  the  ship,  viz.,  from  right 
ahead  to  2  points  abaft  the  beam  on  either  side,  and  of  such  a  character  as 
to  be  visible  on  a  dark  night  with  a  clear  atmosphere  at  a  distance  of  at  least 
five  miles: 

(ft)  On  the  starboard  side,  a  green  light,  so  constructed  as  to  throw  an  uniform 
and  unbroken  light  over  an  arc  of  the  horizon  of  10  points  of  the  compass,  so 
fixed  as  to  throw  the  light  from  right  ahead  to  2  points  abaft  the  beam  on 
the  starboard  side,  and  of  such  character  as  to  be  visible  on  a,  dark  night, 
■with  a  clear  atmosphere  at  a  distance  of  at  least  two  miles: 

(c)  On  the  port  side,  a  red  light,  so  constructed  as  to  show  an  uniform  un- 
broken light  over  an  ai'c  of  the  horizon  of  10  points  of  the  compass,  so  fixed 
as  to  throw  the  light  from  right  ahead  to  2  points  abaft  the  beam  on  the  port 
side,  and  of  such  a  character  as  to  be  visible  on  a  dark  night  with  a  clear 
atmosphere  at  a  distance  of  at  least  two  miles : 

(d)  The  said  green  and  red  side  lights  shall  be  fitted  with  inboard  screens, 
■  projecting  at  least  three  feet  forward  from  the  light,  so  as  to  prevent  these 

lights  from  being  seen  across  the  bow. 

Art.  4.  Steam  ships,  when  towing  other  ships  shaU  carry  two  bright  white 
mast-head  lights,  vertically,  in  addition  to  their  side  lights,  so  as  to  distin- 
guish them  from  other  steam  ships.  Each  of  these  mast-head  lights  shall  be 
of  the  same  construction  and  character  as  the  mast-head  lights  which  other 
steam  ships  are  required  to  cany. 

Art.  5.  Sailing  ships  under  weigh,  or  being  towed,  shall  carry  the  same  lights 
as  steam  ships  under  weigh  with  the  exception  of  the  white  mast-head  lights, 
which  they  shall  never  cany,  (d) 

Art.  6.  Whenever,  as  in  the  case  of  small  vessels  during  bad  weather,  the 
green  and  red  lights  cannot  be  fixed,  these  lights  shall  be  kept  on  deck,  on 
their  respective  sides  of  the  vessel,  ready  for  instant  exhibition,  and  shall, 
on  the  approach  of  or  to  other  vessels,  be  exhibited  on  their  respective  sides 
in  sufficient  time  to  prevent  collision,  in  such  manner  as  to  make  them  most 
visible,  and  so  that  the  gi-een  light  shall  not  be  seen  on  the  port  side,  nor  the 
red  light  on  the  starboard  side.  To  make  the  use  of  these  portable  lights 
more  certain  and  easy,  they  shall  each  be  painted  outside  with  the  color  of 
the  light  they  respectively  contain,  and  shall  be  provided  with  suitable 
screens,  (e) 

Art.  7.  Ships,  whether  steam  ships  or  sailing  ships,  when  at  anchor  in  road- 
steads or  fairways,  shall,  between  sunrise  and  sunset,  exhibit  where  it  can  be 
best  seen,  but  at  a  height  not  exceeding  twenty  feet  above  the  hull,  a  white 
light  in  a  globular  lantern  of  eight  inches  in  diameter,  and  so  constructed  as 
to  show  a  clear  uniform  and  imbroken  light,  visible  all  round  the  horizon,  and 
at  a  distance  of  at  least  one  mile. 

Art.  8.  Sailing  pilot  vessels  shall  not  carry  the  lights  required  by  other  sailing 
vessels,  but  shall  carry  a  white  light  at  the  mast-head,  visible  all  round  the 
horizon,  and  shall  also  exhibit  a  flare-up  light  every  fifteen  minutes. 

Art.  9.  Open  fishing  boats,  and  other  open  boats,  shall  not  be  requu-ed  to 
carry  side  lights  required  for  other  vessels,  but  shall,  if  they  do  not  carry 
such  lights,  carry  a  lantern  having  a  green  slide  on  the  one  side,  and  a  red 
slide  on  the  other  side;  and  on  the  approach  of  or  to  other  vessels,  such  lan- 
tern shall  be  exhibited  in  sufficient  time  to  prevent  collision,  so  that  the  green 
light  shall  not  be  seen  on  the  port  side,  nor  the  red  light  on  the  starboard 
side.  Fishing  vessels  and  open  boats,  when  at  anchor,  or  attached  to  their 
nets  and  stationary,  shall  exhibit  a  bright  white  light.  Fishing  vessels  and 
open  boats  shall,  however,  not  be  prevented  from  using  a  flare-up  light  in 
addition,  if  considered  expedient. 

(d)  The  Margaret  v.  The  Tuscar,  15  L.        (e)  The  Margaret  v.  The  Tuscar,  15  L. 
T.  N.  S.  86.  T.  N.  S.  86. 


602  .  DECLARATIONS  IN   TORT.      SHIPS. 


Rules  concerning  Fog  Signals. 

Obs.  Art.  10.  Whenever  there  is  a  fog,  whether  by  day  or  night,  the  fog  signals 
described  below  shall  be  carried,  and  used,  and  sounded  at  least  every  five 
minutes,  viz. : 

(a)  Steam  ships  under  weigh  shall  use  a  steam  whistle  placed  before  the  fun- 
nel not  less  than  eight  feet  from  the  deck. 
(J)  Sailing  ships  under  weigh  shall  use  a  fog  horn, 
(c)  Steam  ships  and  sailing  ships  when  not  under  weigh  shall  use  a  bell. 

Steering  and  Sailing  Rules. 

Art.  11.  If  two  sailing  ships  are  meeting  end-on,  or  nearly  end-on,  so  as  to  in- 
volve risk  of  collision,  the  helms  of  both  shall  be  put  to  port  so  that  each  may 
pass  on  the  port  side  of  each  other. 

Art.  12.  When  two  sailing  ships  are  crossing  so  as  to  involve  risk  of  collision, 
then,  if  they  have  the  wind  on  different  sides,  the  ship  with  the  wind  on  the 
port  side  shall  keep  out  of  the  way  of  the  ship  with  the  wind  on  the  starboard 
side,  except  in  the  case  in  which  the  ship  with  the  wind  on  the  port  side  is 
close-hauled,  and  the  other  ship  free,  in  which  case  the  latter  ship  shall  keep 
out  of  the  way,  but  if  they  have  the  wind  on  the  same  side,  or  if  one  of  them 
has  the  wind  aft,  the  ship  which  is  to  windward  shall  keep  out  of  the  way  of 
the  ship  which  is  to  leeward.  (/) 

Art.  13.  If  two  ships  under  steam  are  meeting  end-on,  or  nearly  end-on,  so  as 
to  involve  risk  of  collision,  the  helms  of  both  shall  be  put  to  port,  so  that  each 
may  pass  on  the  port  side  of  the  other,  (g) 

Art.  14.  If  two  ships  under  steam  are  crossing  so  as  to  involve  risk  of  collision, 
the  ship  which  has  the  other  on  her  own  starboard  side,  shaU  keep  out  of 
the  way  of  the  other,  (^r) 

Art.  15.  If  two  ships,  one  of  which  is  a  sailing  ship,  and  the  other  a  steam 
ship,  are  proceeding  in  such  directions  as  to  involve  risk  of  colhsion,  the 
steam  ship  shall  keep  out  of  the  way  of  the  other  ship. 

Art.  16.  Every  steam  ship,  when  approaching  another  ship  so  as  to  involve 
risk  of  collision,  shall  slacken  her  speed,  or,  if  necessary,  stop  and  reverse; 
and  every  steam  ship  shall,  when  in  a  fog,  go  at  a  moderate  speed. 

Art.  17.  Every  vessel  overtaking  any  other  vessel  shall  keep  out  of  the  way  of 
the  said  last-mentioned  vessel. 

Art.  18.  Where,  by  the  above  rules,  one  of  two  ships  is  to  keep  out  of  the  way, 
the  other  shall  keep  her  course  subject  to  the  qualifications  contained  in  the 
following  article: 

Art.  19.  In  obeying  and  construing  these  rules,  due  regard  must  be  had  to  all 
dangers  of  navigation ;  and  due  regard  must  also  be  had  to  any  special  cir- 
cumstances which  may  exist  in  any  particular  case  rendering  a  departure  from 
the  above  rules  necessary  in  order  to  avoid  immediate  danger.  (A) 

Art.  20.  Nothing  in  these  rules  shall  exonerate  any  ship,  or  the  owner,  or  mas- 
ter, or  crew  thereof,  from  the  consequences  of  any  neglect  to  cany  lights  or 
signals,  or  of  any  neglect  to  keep  a  proper  look-out,  or  of  a  neglect  of  any 
precaution  which  may  be  required  by  the  ordinary  practice  of  seamen,  or  by 
the  special  circumstances  of  the  case,  (i) 

By  s.  28,  it  is  enacted  that  "  in  case  any  damage  to  person  or  property  arisi's 
from  the  non-observance  by  any  ship  of  any  regulation  made  by  or  in  pursu- 
ance of  this  act,  such  damage  shall  be  deemed  to  have  been  occasioned  by 
the  wilful  default  of  the  person  in  charge  of  the  deck  of  such  ship  at  the  time, 
unless  it  is  shown  to  the  satisfaction  of  the  court  that  the  circumstances  of 
the  case  made  a  departure  from  the  regulation  necessary. 

But  the  master  and  owners  are  only  liable  for  the  negligent  act  of  their  servants, 
therefore,  where  they  are  compelled  by  law  to  take  a  pilot,  he  is  not  a  servant 

(/)  On  this  article  see  Dean  v.  Mark,  [h)  The  Great  Ship  Company  v.  Sharpies, 

The  Constitution,  2  Moore  P.  C.  C.  N.  S.  3   Moore  P.  C.  C.  N.  S.  31 ;  and  notes  (/) 

453;  Tlio  Spring,  L.  R.  1  Adm.  99.             _  and  {g),  supra. 

{g)  Onus   of  proof,   that  a  departure  is  (i)  See  The  Ida  v.  The  Wasa  of  Nico- 

necessary,  lies  on  the  defendants.    The  Con-  laistadt,  15  L.  T.  N.  S.  103. 
cordia,  L.  R.  1  Adm.  93. 
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Obs.  in  the  ordinary  sense,  and  they  are,  therefore,  not  responsible  for  his  default. 
See  the  Merchant  Shipping  Act  (17  &  18  Vict.  c.  104,  s.  388),  25  &  26  Vict. 
0.  63,  ss.  39-41;  The  Maria,  1  W.  Kob.  95;  Johanna  StoU,  1  Lush.  312;  30 
L.  J.  P.  M.  &  A.  201.  It  is  not  enough  to  prove  that  there  was  fault  or  neg- 
ligence on  the  pilot's  part,  but  the  owner  must  show  that  there  was  no  default 
upon  the  part  of  the  master  and  crew,  which  might  have  in  any  degree 
been  conducive  to  the  damage,.  The  lona,  L.  R.  1  P.  C.  626 ;  The  Velas- 
quez, L.  E.  1  C.  P.  494.  [On  the  other  hand,  if  a  pilot  is  injiired  on 
board  of  a  vessel  by  the  negligence  of  one  of  the  seamen,  the  owners  cannot 
defend  on  the  ground  of  an  implied  contract  between  owners  and  the  pilot 
whom  they  are  compelled  to  employ  that  the  pilot  shall  take  the  risk  of  iu- 

i'ury  from  the  negligence  of  his  fellow  servants.  Smith  v.  Steele,  L.  K.  10  Q. 
3.  125.] 

But  to  exempt  the  master  and  owners  from  liability,  the  act  complained  of  must 
be  solely  that  of  the  pilot.  Hammond  v.  Rogers,  7  Moore  P.  C.  C.  160; 
Rodri^ues  v.  Mellish,  10  Ex.  110;  24  L.  J.  Ex.  26;  The  Carrier  Dove,  1 
B.  &  L.  113.  See,  also,  as  to  compulsory  pilotage  under  6  Geo.  4,  c.  125, 
and  the  Merchant  Shipping  Act,  1854,  The  Hanna,  L.  R.  1  Admt.  &  Ece. 
283;  and  The  Tyne  Improvement  Commissioners  v.  The  General  Steam  Navi- 
gation Company,  36  L.  J.  Q.  B.  22;  L.  R.  1  Q.  B.  65.  And  it  has  also  been 
held  that  the  act  causing  the  damage  must  be  within  the  scope  of  the  pilot's 
duty.     The  Diana,  1  W.  Rob.  135. 

As  to  exemption,  where  one  of  the  ships  is  foreign.  The  Vernon,  1  W.  Rob. 
316;  17  &  18  Vict.  c.  104,  s.  527. 

As  to  the  limitation  of  the  money  extent  of  liability,  25  &  26  Vict.  c.  63,  s.  54, 
and  17  &  18  Vict.  c.  104,  s.  506;  The  Obey,  L.  R.  1  Adm.  102. 

As  to  liability  for  loss  of  life  occasioned  by  collision,  Glaholm  v.  Barker,  L.  R. 
1  Ch.  App.  223;  35  L.  J.  Ch.  259. 

As  to  register  being  prima  facie  evidence  of  ownership,  Hibbs  v.  Ross,  L.  R. 
1  Q.  B.  534;  35  L.  J.  Q.  B.  193. 

See,  generally,  Lowndes  on  the  Admiralty  Laws  of  Collisions  at  Sea. 

Ante,  "  Carriers." 

1.  For  negligently  navigating  a  Ship  and  causing  a  Collision. 
That  the  defendant  so  negligently  managed  and  directed  his  ship,  that  she 
ran  foul  of  the  ship  of  the  plaintiff,  whereby  the  said  ship  of  the  plaintiiF  was 
sunk,  and  the  cargo  of  the  same  lost  and  injured,  and  the  plaintiff  incurred 
expense  in  raising  and  repairing  the  said  ship  and  cargo,  and  lost  the  use  of 
the  said  ship  and  the  freight  that  he  might  have  earned  therefrom. 

2.  Against  the  Owner  of  a  Ship  for  negligently  leaving  a  Satchway 

uncovered. 
Hibbs  V.  Ross,  L.  R.  1  Q.  B.  534 ;  35  L.  J.  Q.  B.  193. 

3.  Against  the   Owner   of  a  Steam  Vessel  for  causing  a  Dangerous 
Swell  in  the  Thames,  whereby  the  Plaintiff'' s  Vessel  was  swamped. 

Luxford  V.  Large,  5  C.  &  P.  421. 


SHOOTING. 

Obs.  — The  venue  is  local.  See  a  form  for  trespass  for  the  purpose  of  kilUng  game, 
and  law,  Lonsdale  v.  Rigg,  11  Ex.  654;  25  L.  J.  Ex.  73;  Rigg  v.  Lonsdale, 
1  H.  &  N.  923;  36  L.  J.  Ex.  196.  See  Graham  v.  Ewart,  11  Ex.  326;  25  L. 
J.  Ex.  42;  1  H.  &  N.  550;  26  L.  J.  Ex.  97;  affirmed,  Ewart  v.  Graham,  7 
H.  L.  Cas.  331;  29  L.  J.  Ex.  88;  Bruce  v.  HelUwell,  6  H.  &  N.  609;  29  L. 
J.  Ex.  297;  Jeffrys  v.  Evans,  34  L.  J.  C.  P.  261. 
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Obs.  a  person  who,  on  his  own  land,  shoots  a  pheasant  on  the  land  of  another,  and 
goes  on  such  land  to  pick  it  up,  commits  a  trespass  of  entering  land  in  pursuit 
of  game  within  1  &  2  W.  4,  c.  32,  s.  30  —  the  shooting  and  picking  up  the 
bird  being  one  transaction,  but  it  seems  doubtful  whether  entering  land  for 
the  purpose  of  picking  up  dead  game  is  within  that  act.  Osbond  u.  Meadows, 
31  L.  J.  M.  C.  338;  [12  C.  B.  N.  S.  10.] 
If  rabbits  be  started  and  killed  on  the  land  of  another,  they  are  the  property 
of  the  owner  of  the  land  on  which  they  were  killed,  but  there  might  be  a  dif- 
ference if  started  on  the  land  of  A.  and  killed  on  that  of  B.  Blades  v.  Higgs, 
[12  C.  B.  N.  S.  501;]  31  L.  J.  C.  P.  151;  32  L.  J.  C.  P.  182;  34  L.  J.  C. 
P.  286;  11  H.  L.  Cas.  621. 


SLANDER.     See  "  Libel  and  Slander." 


SLANDER   OF   TITLE.     See  "  Libel  and  Slander." 


STOCK.     See  ante,  "  Bank  of  England,"  also  ante,  part  1,  p.  246. 


STOPPAGE  IN  TRANSITU. 

Obs.  —  See  post,   pleas.     See  a  form   of   declaration   for  a  wrongful   stoppage   in 
transitu,  and  pleas,  Wilmhurst  v.  Bowker,  7  M.  &  G.  883. 


SUPPORT. 


Obs.  —  The  right  to  support  from  adjacent  or  subjacent  soil  is  a  natural  right  of 
property  apart  from  any  question  of  negligence.  Wyatt  v.  Harrison,  3  B.  & 
Ad,  871;  Humphries  v.  Brogden,  12  Q.  B.  739;  20  L.  J.  Q.  B.  10;  Hunt  «. 
Peake,  29  L.  J.  Ch.  787;  [H.  R.  V.  Johns.  705;]  Smart  v.  Morton,  5  El.  &  Bl. 
30 ;  and  see  Bonomi  v.  Backhouse,  EL,  Bl.  &  El.  655 ;  9  H.  L.  Cas.  503 ;  Nickhn 
V.  Williams,  23  L.  J.  Ex.  335;  [10  Ex.  259;  M'Guire  v.  Grant,  1  Dutch.  356, 
368;  Farrand  v.  Marshall,  19  Barb.  380;  S.  C.  21  Barb.  409,  415;  Foley  v. 
Wyeth,  2  Allen,  131;  Napier  v.  Bulwinkle,  5  Rich.  311,  323;  Beard  v.  Mur- 
phy, 37  Vt.  101;  Lasala  v.  Holbrook,  4  Paige,  169;  Panton  v.  HoUand,  17 
John.  92;  Howland  v.  Vincent,  10  Met.  371,  373;  Hay  u.  Cohoes  Co.  2  Comst. 
159;  RadclifE  v.  Mayor  &o.  4  Comst.  195;  Richardson  v.  Vermont  Central  R. 
R.  Co.  25  Vt.  465;  Charless  v.  Rankin,  22  Missou.  566.] 

As  to  how  this  right  may  be  qualified  or  abandoned,  see  Rowbotham  v.  Wilson, 
80  L.  J.  Q.  B.  49;  [8  El.  &  Bl.  123,  152.] 

But  if  any  additional  weight  be  placed  on  land,  the  owner  cannot  maintain  an 
action  if  his  house  fall  by  reason  of  the  adjacent  or  subjacent  owner  digging 
so  near  that  the  house  fell,  unless  he  did  so  negligently.  Dodd  v.  Holme,  1 
Ad.  &  E.  493;  Wyatt  v.  Harrison,  uU  supra.  See  Gayford  v.  Nicholls,  9  Ex. 
702;  [Thurston  v.  Hancock,  12  Mass.  226;  Lasala  v.  Holbrook,  4  Paige,  169; 
Richart  v.  Scott,  7  Watts,  460;  Moody  v.  McClelland,  39  Ala.  45;  Foley  v. 
Wyeth,  2  Allen,  131,  133.  The  owner  of  two  adjoining  plots  of  land  sold 
one  to  the  plaintiff,  and  the  other  to  the  defendant,  —  the  latter  under  a  cov- 
enant to  build  according  to  a  certain  elevation-  Excavations  were  made  by 
the  defendant  so  as  to  enable  him  to  carry  out  the  contract,  in  consequence  of 
which  the  plaintiff's  building  fell  in.  It  was  held,  that  the  plaintiff  had  no 
ground  of  action.     Murchie  v.  Black,  19  C.  B.  N.  S.  190.] 

But  although  the  weight  upon  the  land  has  been  increased  by  buildings,  an  action 
will  lie,  unless  it  be  shown  that  the  adjacent  land  gave  way  on  account  of  such 
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Ob8.  increased  weight.  Hamer  u.  Knowles,  Stroyan  v.  Knowles,  6  H.  &  N.  454; 
and  see  Wyatt  v.  Harrison,  uhi  su/ira:  [Brown  v.  Robins,  4  H.  &  N.  186; 
Hunt  V.  Peake,  H.  R.  V.  Johns.  705.] 

This  right  to  support  may  also  be  acquired,  as  where  houses  are  so  built  that 
they  rest  for  support  the  one  upon  the  other.  For  mutual  support  there  is 
either,  by  a  presumed  grant  or  a  presumed  reservation,  a  right  to  such  mutual 
support,  which  is  not  affected  by  subsequent  subdivision  of  the  property  on 
which  they  were  originally  built.  Richards  v.  Rose,  9  Ex.  218;  23  L.  J.  Ex. 
3;  but  see  Solomon  v.  Vintners'  Company,  4  H.  &  N.  585;  28  L.  J.  Ex. 
370. 

So  the  same  right  to  support  may  be  gained  by  lapse  of  time.  Partridge  v. 
Scott,  3  M.  &  W.  220;  see  Brown  v.  Robins,  28  L.  J.  Ex.  250;  also  Rogers  v. 
Taylor,  2  H.  &  N.  828.  [A  man  is  not  prevented  from  draining  his  own  land 
because  it  will  dimish  his  neighbor's  support  by  withdrawing  the  percolating 
water,  if  his  doing  so  does  not  derogate  from  the  express  or  implied  terms  of 
his  own  grant.  PoppleweU  v.  Hodkinson,  L.  R.  4  Ex.  248.  See  Elliot  v. 
North  Eastern  Ry.  Co.  10  H.  L.  Cas.  333.] 

It  is  a  good  cause  of  action  that  a  next  neighbor  conducts  himself  so  carelessly/, 
negligently,  and  unskilfully,  in  pulling  down  his  own  house,  &c.  as  to  injure 
thereby  his  neighbor's  house,  although  the  complainant  may  not,  in  respect  of 
the  latter  house,  have  acquired  any  absolute  right  to  the  support  of  the  building 
pulled  down,  or  the  adjoining  soil.  See  Trower  v.  Chadwick,  3  Ring.  N.  C.  334  ; 
6  Ring.  N.  C.  1;  [Pierce  v.  Musson,  17  La.  An.  389;  Panton  y.  "Holland,  17 
John.  92;  Richartw.  Scott,  7  Watts,  460;  M'Guire  v.  Grant,  1  Dutch.  356,  361 ; 
Shrieve  v.  Stokes,  B.  Mon.  453.]  See  the  earlier  cases  upon  this  point,  Pey- 
ton V.  Mayor  of  London,  9  B.  &  C.  725;  particularly,  Dodd  v.  Holme,  1  Ad. 
&  E.  493;  Plant  v.  James,  5  B.  &  Ad.  791.  See  a  form  (semble,  too  general)  in 
Lloyd  V.  Wigney,  6  Bing.  489.  And  it  seems  that  if  tbe  defendant  has  been 
guilty  of  actual  negligence,  and  thereby  occasioned  the  injury,  he  is  liable, 
although  the  plaintiff  himself  did  not  use  those  precautions  he  ought  to  have 
adopted  against  such  injury.  Walters  u.  Pfeil,  M.  &  M.  362.  [See  Smith  o. 
Hardesty,  31  Missou.  412.]  In  order  to  entitle  the  owner  of  land  to  succeed 
in  an  action  against  a  neighbor  for  excavating  near  his  boundary,  it  is  neces- 
sary that  appreciable  damage  should  have  been  caused  thereby.  Smith  v. 
Thakerah,  35  L.  J.  C.  P.  276;  and  L.  R.  1  C.  P.  564.  The  damages  should 
be  to  the  amount  of  the  plaintiff's  old  house  thrown  down  by  the  defendant's 
carelessness,  and  not  the  whole  expense  of  building  a  new  one.  Lukin  v. 
Grodsall,  Peake  Add.  C.  15.  See  Dodd  i .  Holme,  supra.  It  is  not  settled 
whether  a  party  about  to  pull  down  his  house  is  bound  to  give  notice  of  his 
intention  to  his  next  door  neighbor  (who  has  not  acquired  a  legal  right  to  the 
support  of  the  house,  &c.)  if  he  does  not  shore  up  his  neighbor's  house.  See 
Peyton  v.  Mayor  of  London,  supra;  Massey  v.  Goyder,  4  C.  &  P.  161;  and 
per  Tindal  C.  J.  in  Trower  v.  Chadwick,  3  Bing.  JN.  C.  353.  In  order  to 
raise  this  question,  the  declaration  should  specially  charge  the  omission  to  give 
notice,  and  the  pulling  down  without  shoring  up.  See  form,  3  Bing.  N.  C.  337; 
post,  form  3.  See  a  form  of  declaration  against  commissioners  of  sewers  for 
undermining  the  plaintiff's  house  by  improperly  making  a  sewer.  The  Gro- 
cers' Company  r.  Donne,  3  Bing.  N.  C.  34.  As  to  the  right  to  the  support 
of  adjoining  property,  see  generally.  Gale  on  Easements,  by  Willes. 

1.  For  removing  Suhjacent  Land  and  depriving  the  Plaintiff's  Land 

of  its  support.  Qe) 

That  the  plaintiff  was  possessed  of  land  under  which  the  defendant  wrong- 
fully excavated  and  mined,  and  deprived  the  plaintiff's  land  of  natural  and 
sufficient  support,  whereby  the  plaintiff's  land  gave  way  and  fell  in. 

[ii'/fce  counts.  Humphries  v.  Brodgen,  12  Q.  B.  740 ;  Smart  v.  Morton,  5 
EI.  &  Bl.  30. 

(Tc)  Venue  local.     See  a  form,  Adams  v.  Lloyd,  27  L.  J.  Ex.  499  ;  [3  H,  &  N.  351.] 
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2.  For  taking  away  the  Adjacent  and  Subjacent  Support  of  the  Plain- 

tiff's Land  and  of  the  Buildings  thereon. 

(  Venue  local.)  That  the  plaintiflF  was  possessed  of  land  with  houses  and 
other  buildings  erected  and  standing  thereon,  and  was  entitled  to  have  the  said 
land,  houses,  and  buildings  supported  by  the  land  adjacent  thereto,  and  by  the 
soil  and  minerals  under  the  said  land,  houses,  and  buildings  of  the  plaintiflp; 
and  the  defendant  wrongfully  dug  away  and  removed  the  said  land  adjacent  to 
the  said  land,  houses,  and  buildings  of  the  plaintiff,  and  the  said  soil  and  min- 
erals under  the  same,  without  leaving  proper  and  sufficient  support  for  the  said 
land,  houses,  and  buildings  of  the  plaintiff;  whereby  the  same  sank  and  gave 
way,  and  the  said  houses  and  buildings  were  weakened,  cracked,  and  injured. 

Like  counts.  Micklin  v.  Williams,  10  Ex.  259  ;  Eogers  v.  Taylor,  2  H.  &  N. 
828  ;  Richards  v.  Rose,  9  Ex.  218  ;  Stuart  v.  Morton,  5  El.  &  Bl.  30 ;  Brown 
V.  Robins,  4  H.  &  N.  186;  Richards  v.  Harper,  L.  R.  1  Ex.  199. 

Like  counts  at  the  suit  of  a  reversioner.  Harris  v.  Ryding,  6  M.  &  W.  60 ; 
Hilton  V.  Granville,  5  Q.  B.  701 ;  Roberts  v.  Haines,  7  El.  &  Bl.  625  ;  Bononi 
V.  Backhouse,  EL,  Bl.  &  El.  622  ;  Bibby  v.  Carter,  4  H.  &  N.  153  ;  Hamer  v. 
Knowles,  6  H.  &  N.  454. 

3.  For  taking  away  from  the  Plaintiff's  House  the  Support  to  which  it 

was  entitled  from  the  Adjoining  Mouse.  (J) 
(  Venue  local.)  That  the  plaintiff  was  possessed  of  a  house  adjoining  a  cer- 
tain other  house  and  certain  walls  thereunto  belonging,  and  was  entitled  to 
support  for  his  said  house  from  the  said  adjoining  house  and  the  said  walls  ; 
and  the  defendant  deprived  the  plaintiff  of  the  said  support  for  his  said  house 
from  the  said  adjoining  house  and  the  said  walls  [by  wrongfully  taking  down 
and  removing  the  last  mentioned  house  and  walls  without  shoring  or  propping 
up,  or  otherwise  securing  or  taking  reasonable  and  proper  precautions  to  sup- 
port and  secure  the  said  house  of  the  plaintiff]  ;  whereby  the  said  house  of  the 
plaintiff  fell  in  and  was  destroyed,  and  the  goods  of  the  plaintiff  then  being 
therein  were  damaged  and  broken,  and  the  plaintiff  incurred  expense  in  pro- 
curing another  house,  and  in  removing  and  repairing  his  said  goods,  and  in 
removing  the  ruins  of  his  said  house,  and  in  rebuilding  the  same. 

Like  counts.  Langford  v.  Woods,  7  M.  &  G.  625  ;  Brown  i;.  Windsor,  1  C. 
&  J.  20  ;  Hide  v.  Thornborough,  2  C.  &  K.  250 ;  South  Metrop.  Cemetery 
Co.  V.  Eden,  16  C.  B.  42  ;  Wyatt  v.  Harrison,  3  B.  &  Ad.  871  ;  Solomon  v. 
Vintners'  Co.  4  H.  &  N.  585.] 

(I)  Tenue  local.     See,  a  form  for  injuring  live;  see  W3'att  o.  Harrison,  3  B.  &  Ad.  871  ; 

the  foundations  of  plaintiflPs  house  by  dig-  Dodd  v.  Holme,  1  Ad.  &  E.  493 ;  for  where  n 

ging  mines,  &c.  Hilton  v.  Lord  Granville,  5  party  has  not  acquired  an  absolute  right  to 

Q.  B.  701.     The  form  in  Trower  v.  Chad-  such  support  for  his  house  by  twenty  years' 

wick,' [3  Blng.  N.  C.  334  ;  6  lb.  1,]  was  held  uninterrupted  enjoyment   thereof,  or   other 

good    on   general    demurrer.     See    another  legal  means,  his  neighbor  may  dig  into  or 

.-.^rm,  Hide  v.  Thornborough,  2  C.  &  Kirw.  use  his  own  soil   to  the  extremity  thereof, 

250.     Where  the  declaration  does  not  show  without  shoring  up  the  house,  and  is  not  lia- 

that  the  plaintiff's  house  was  ancient,  or  that  ble  (reasonable   care  and  skill  being  used), 

he  had  acquired  a  right  to  have  it  supported  although  such  house  fall  down.    See  lb. ;  and 

by  the   adjoining   wall  or  soil,   and   merely  Partridge  v.  Scott,  3  M.  &  W.  220.    It  is  not 

charges  (without  laying  negligence,  &c.  see  necessary  to  aver  in  the  declaration  that  the 

form  1,  sujora)  that  defendant  dug  into  the  soil  plaintiff  had  aright    to  have  the  building 

and  foundation  of  the  adjoining  land  so  near  supported  by  the  soil  under  which  the  de- 

the  plaintiff's  honse  that  it  fell,  &c.  it  is  dcfee-  feiidant  worked. 
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4.  Against  Persons  employed  in  making  a  Railway,  for  Carelessness, 
^0.  in  performing  the  Works,  whereby  Plaintiff's  Land  was  iw- 
jured.  (m) 


SURGEON,  (n) 

Against  a  Surgeon  or  Apothecary  for  Neglect,  ^c.  in  his  Treatment  of 

the  Plaintiff,  (o) 

For  that  the  plaintiff,  at  the  defendant's  request,  retained  and  employed  the 
defendant  as  a  surgeon  and  apothecary  to  attend  upon  the  plaintiff  and  en- 
deavor to  cure  him  of  an  illness  under  which  he  then  labored  for  reward. 
And  the  defendant  accepted  and  entered  upon  the  said  retainer  and  employ- 
ment ;  yet  the  defendant  conducted  himself  in  an  ignorant,  unskilful,  and 
negligent  manner  in  that  behalf,  whereby  the  plaintiff  became  worse,  and  was 
greatly  injured  in  his  health  and  constitution,  and  suffered  pain,  and  was  pre- 
vented from  following  his  usual  employment,  and  his  recovery  from  his  illness 
was  greatly  delayed. 


TRADE-MARKS. 

Obs.  —  An  action  may  be  maintained  by  a  plaintiff  who  has  a  known  and  accus- 
tomed trade-mark,  against  a  defendant  who  adopts  a  mark  so  closely  resem- 
bling his  as  to  be  calculated  to  deceive  and  to  induce  people  to  believe  that 
the  defendant  sells  goods  made  by  the  plaintiff,  the  defendant  using  such 
mark  intending  to  deceive,  and  selling  the  goods  as  of  the  plaintiff's  manu- 
facture. Rodgers  v.  NowiU,  5  C.  B.  110.  See,  also,  Crawshayu.  Thompson, 
4  M.  &  G.  386,  note;  Manton  v.  Bales,  1  G.  B.  444;  Sykes  v.  Sykes,  3  B.  &  C. 
541;  [Lord  Westbury  in  .Leather  Cloth  Co.  v.  American  Leather  Cloth  Co. 
4  De  G.,  J.  &  S.  137,  139;  S.  C.  11  H.  L.  Cas.  523,  538.]  The  degree  of  re- 
semblance must  be  such  that  ordinary  purchasers  proceeding  with  ordinary 
caution  are  likely  to  be  misled.  Seixo  v.  Provezende,  L.  R.  1  Ch.  App. 
192;  [Merrimack  Manuf.  Co.  r.  Garner,  4  E.  D.  Smith,  343;  Brooklyn 
White  Lead  Co.  r.  Masury,  25  Barb.  416;  Partridge  v.  Menck,  2  Sandf.  Ch. 
622;  Shrimpton  v.  Laighti  18  Beav.  164;  Edelsten  v.  Edlesten,  1  De  G.,  J. 
&  S.  185;  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.  11  H.  L.  Cas. 
535;  Lockwood  v.  Bostwick,  2  Daly,  521;  Bradley  v.  Norton,  33  Conn.  157; 
Burnetts.  Phalon,  3  Keyes,  594;  Walton  r.  Crowley,  3  Blatchf.  440;  Hos- 
tetter  v.  Vowinkle,  1  Dillon,  329;  Coffeen  v.  Brunton,  4  McLean,  516; 
Wotherspoon  ».  Cunrie,  L.  R.  5  H.  L.  508;  Cope  v.  Evans,  L.  R.   18  Eq. 

(m)  See  The  Grocers'  Company  v.  Donne,  wava  use  ordinary  and  reasonable  care  and 

.3  Bing.  N.  C.  34  ;  Brine  v.  Great  Western  skill.     Lanphier  v.  Phipo.s  8  C.  &  P.  475  ;  [2 

Ry.  Co.  [2  B.  &  S.  402;]   31  L.  J.  Q.  B.  Chitty  Contv.  (llthAm.ed.)  808,  and  notes.] 

101.  It   is  sufficient  to  aver  that  the  defendant 

(n)  .Ante  "Praud,"  form  4,  "Apothecary,"  was  a  surgeon,  "  .ind  was  retained  and  em- 
ante,  48.  ployed  as  such  "  (without  stating  by  whom), 

(o)  This  form  was  used  in  a  case  in  which  "for  reward  to  him  to  treat  and  cure  the 

the  defendant  had  a  verdict.    See  past,  pleas,  plaintiff,  and  that  defendant  entered  upon 

"  Surgeon."    Forms  and  law,  Slater  v.  Ba-  tlie    treatment,"  &c.   without   showing   any 

ker,  2  Wils.  359 ;  Seare  i>.  Prentice,  8  East,  undertaking  by  defendant,  or   averring   in 

348;    Pippin   v.    Sheppard,    11    Price,  400;  words   that  it  was  defendant's  duty  to  act 

Hancke  u.  Hooper,  7  C.  &  P.  81 ;  see  Chit,  skilfully,  &c.     Pippin  v.  Sheppard,  11  Price, 

jr.  Contr.  Ind.   in  von.     A  medical   man  is  400 ;  Gladwell  v.  Steggall,  5'  B.  &  C.   733  ; 

liable  for  gross  negligence  or  unskilfulness.  Story  v.   Richardson,   6  Bing.  N.  C.   130. 

though  he  act  gratuitously.     lb  ;  Schiell  u.  [See  Staley  v.  Jameson,  46  Ind.  159.] 
Blackburne,  1   H.  Bl.  158.      He   must  al- 
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Obs.  138;  Richards  V.  Williamson,  22  W.  E.  765;  30  L.  T.  N.  S.  746.]  And 
there  need  not  be  any  proof  of  special  damage.  Rodgers  v.  Nowill,  ubi  supra ; 
Blofield  V.  Payne,  4  B.  &  Ad.  410.  And  where  a  plaintiff  agreed  with  the 
defendant  that  he  should  make  bricks  for  the  plaintiff,  and  the  defendant  in- 
fringed the  mark  of  a  third  person,  who  moved  for  an  injunction  against  the 
plaintiff,  who  had  to  pay  costs,  it  was  held  that  there  was  a  good  cause  of 
action.  Dixon  v.  Fawcus,  30  L.  J.  Q.  B.  137.  As  to  the  principle  of  the 
right  of  property  in  trade-marks  and  protection,  see  The  Leather  Cloth  Co. 
V.  The  American  Leather  Cloth  Co.  11  H.  L.  Cas.  523;  35  L.  J.  Ch.  53;  [S. 
C.  4  De  G. ,  J.  &  S.  (Am.  ed.)  137,  and  note  (1),  and  cases  cited;  Rodgers 
V.  Nowill,  3  De  G.,  M.  &  G.  614,  618,  note  (1),  and  cases  cited;  Burgess  r. 
Burgess,  3  De  G.,  M.  &  G.  896,  and  note  (1),  and  cases  cited;  2  Dan.  Ch. 
Pr.  (4th  Am.  ed.)  1648,  1649;  Taylor  v.  Carpenter,  3  Story,  458;  Amos- 
keao- Manuf .  Co.  v.  Garner,  55  Barb.  151;  Congress  Sprino-  Co.  o.  High 
Rock  Spring  Co.  45  N.  T.  29] :  Gillott  v.  Esterbrook,  48  N.  Y.  375;  Stone- 
breaker  V.  Stonebreaker,  33  Md.  252.  Property  in  a  trade-mark  is  the  right 
to  an  exclusive  use  of  some  mark,  name,  or  symbol,  in  connection  with  a 
particular  manufacture  or  vendible  commodity.  Lord  Westbury  L.  C.  in 
Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.  4  De  G.,  J.  &  S.  137.] 
As  to  the  fraudulent  assumption  of  the  name  of  a  bank,  see  form  in  Lawson 
V.  The  Bank  of  London,  18  C.  B.  84;  25  L.  J.  C.  P.  188.  [So,  as  to  the  right 
to  the  name  of  a  business,  see  Colonial  Life  Ass.  Co.  v.  Home  &  Colonial 
Ass.  Co.  33  Beav.  548;  so,  as  to  the  name  of  a  partnership,  see  Banks  r. 
Gibson,  34  Beav.  566;  and  see  Ainsworth  c.  Walmsley,  L.  R.  1  Eq.  518.] 
See  an  act  to  amend  the  law  relating  to  the  fraudulent  marking  of  merchandise, 
25  &  26  Vict.  c.  88;  ante,  "  Warranty,"  Obs.  259.  [A  recent  act  of  Con- 
gress provides  for  the  registration  and  protection  of  trade-marks.  Rev.  Sts. 
U.  S.  tit.  IX.  c.  2,  p.  963  et  seq.  They  are  protected  by  statutes  of  Massa- 
chusetts. Genl.  Sts.  c.  56,  &c.  Parties  are  punished  for  forging  or  counter- 
feiting them  under  Genl.  Sts.  Mass.  u.  161,  §  55.]  As  to  restraining  the  de- 
fendant in  the  common  law  courts,  ante,  "  Injunction." 

1.    For   infringing  the   Plaintiff's    Trade-mark   and    selling    Goods 
marked  therewith,  (p) 

For  that  the  plaintiff  carried  on  business  as  fa  shot  belt  and  povyder  flask] 
manufacturer,  and  sold  for  proflt  [shot  belt  and  powder  flasks],  which  he  was 
accustomed  to  mark  [deserihe  the  marlc],  in  order  to  denote  that  they  were 
manufactured  by  him,  and  in  order  to  distinguish  them  from  the  like  articles 
manufactured  by  other  persons;  and  the  plaintiff  enjoyed  great  reputation 
with  the  public,  on  account  of  the  good  quality  of  the  said  articles,  and  made 
great  gains  by  the  sale  thereof.  And  the  defendant  wrongfully  and  fraud- 
ulently, and  against  the  will,  and  without  the  consent  of  the  plaintiff,  made 
great  quantities  of  the  said  articles,  and  caused  them  to  be  marked  with  the 
said  mark  of  the  plaintiff  aforesaid,  in  imitation  of  the  said  mark  so  made  and 
used  by  the  plaintiff  as  aforesaid  ;  and  in  order  to  denote  that  the  said  articles 
were  of  the  manufacture  of  the  plaintiff.  And  the  defendant  wrongfully  and 
fraudulently  sold  the  said  articles  so  made  and  marked,  as  and  for  articles  of 
the  manufacture  of  the  plaintiff,  whereby  the  plaintiff  was  prevented  from 
selling  a  great  quantity  of  the  said  articles  manufactured  by  himself,  and  was 
injured  in  his  reputation  in  his  said  business,  by  reason  of  the  said  articles 
manufactured  and  sold  by  the  defendant,  being  of  inferior  quality  to  those 
manufactured  by  the  plaintiff.     \_Add  claim  for  injunction,  as  ante,  531.] 

(p)  Sykes  i>.  Sykes,  3  B.  &  C.  541  ;  [Bio-     Salmon,  2  M.  &  G.  385  ;  Rodgers  v.  NowUl 
feld  V.  Payne,  4  B.  &  Ad.  410;  Crawshay     6  C.  B.  109.] 
V.  Thompson,  4  M.  &  G.  357 ;  Morison  v. 
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2.  For  imitating  the  Labels  which  Plaintiff  put  on  the  Reels  on  which 

his  Thread  for  Sale  was  wound,  (^q) 

See  last  edition  of  this  work,  p.  556. 


TRESPASS. 

Obs.  —  See,  in  general,  Vin.  Abr.  and  Bac.  Abr.  Com.  Dig.  tit.  Trespass. 

In  trespass,  for  an  injury  to  the  person  or  personal  property,  the  venue  is  transi- 
lory,  except  in  certain  actions  against  justices,  constables,  persons  acting  in 
public  capacity,  &c.     See,  as  to  these,  1  Chit.  PI.  7th  ed.  285. 

In  trespass  to  realty  the  venue  is  local,  and  by  R.  18,  T.  T.  1853,  "  In  actions 
for  trespass  to  land,  the  close  or  place  in  which,  &c.  must  be  designated  in  the 
declaration  by  name,  or  abuttals,  or  other  description,  in  failure  whereof  the 
plaintiff  may  be  ordered  to  amend,  with  costs,  or  give  such  particulars  as  the 
court  or  a  judge  may  think  reasonable."  Two  abuttals  are  in  general  suffi- 
cient, North  «.  Ingamells,  9  M.  &  W.  251,  provided  they  are  correct.  Web- 
ber V.  Richards,  1  Q.  B.  439.  So  the  description  of  a  field  by  name.  Brown- 
low  ti.  Tomlinson,  1  M.  &  G.  484.  How  to  describe  a  party  wall,  see  Morley 
V.  M'Dermott,  8  Ad.  &  E.  138.  If  there  be  any  ambiguity  in  the  description 
defendant  should  apply  to  a  judge  to  compel  the  plaintiff  to  rectify  it.  North 
V.  Ingamells,  ubi  supra  ;  [1  Chitty  PI.  390,  391,  and  notes.] 

The  object  of  the  rule  was  the  prevention  of  the  necessity  for  a  new  assignment 
by  the  plaintiff  giving  a  particular  description  of  the  locus  in  quo,  upon  a  plea 
of  liberum  tenementum.  See  1  Saund.  299,  b,  c,  note  (6).  It  will  be  observed 
that  the  description  of  the  close  or  place  may  be  either  by  name,  or  abuttals, 
or  other  description.  It  is  not  correct  to  describe  a  close  as  abutting  "  towards  ' ' 
instead  of  "  on  "  another  close,  &c.;  a  demurrer  for  the  uncertainty  would 
hold  good;  but  if,  instead  of  demm-ring,  the  defendant  plead  liberum  tenemen- 
tum, this  mode  of  description  could  not  be  impeached.  Lempriere  v.  Hum- 
phrey, 3  Ad.  &  E.  181;  Banks  v.  Augell,  7  Ad.  &  E.  846.  "  The  words 
abutting  towards  are  perfect  nonsense,  the  place  mentioned  might  be  thirty 
miles  from  the  locus  in  quo ;  abutting  '  upon  '  would  be  a  different  thing." 
Per  Patteson  J.  lb.  Abuttal  on  "  A.  or  B."  Lethbridge  i'.  Winter,  2  Bing. 
49.  Abuttals  are  not  construed  with  great  strictness.  [1  Chitty  PI.  391, 
note  (6)].  Thus  Heath  J.  in  Roberts  v.  Karr,  1  Taunt.  495,  said,  that  if 
premises  be  described  as  abutting  on  a  house  to  the  east,  it  may  be  northeast 
or  southeast;  and  it  suffices  to  describe  correctly  that  part  of  the  close  in 
which  the  trespass  occurred.  Bassett  v.  Mitchell,  2  B.  &  Ad.  99.  If  the  plain- 
tiff give  an  accurate  description  of  his  close  by  name  or  abuttals,  he  is  safe, 
and  need  not  new  assign  on  a  plea  of  liberum  tenementum,  although  the  de- 
fendant happen  to  have  another  close  in  the  parish  with  a  similar  name  or 
abuttals.  Cocker  u.  Crompton,  1  B.  &  C.  489;  Cooke  v.  Jackson,  9  D.  &  R. 
495;  Lempriere  v.  Humphrey,  ubi  supra.  [See  Providence  v.  Adams,  10  R. 
I.  184,  190.]  In  WaHord  v.  Anthony,  8  Bin^.  75,  the  declaration  stated  that 
defendants,  A.  and  B.,  broke  a  close  of  the  plaintiff  abutting  on  a.  close  of  de- 
fendants, but  it  abutted  on  a  close  of  the  defendant  A.  only;  held  an  ambi- 
guity, and  not  a  variance.  Two  abuttals  are  in  general  sufficient ;  if  there  be 
any  real  ambiguity  the  defendant  may  apply  to  a  judge  on  affidavit.  North 
V.  Ingamells,  9  M.  &  W.  249.  Where  the  plaintiff's  close  is  misdescribed,  it 
seems  the  proper  course  for  the  defendant  is  to  traverse  his  possession  of  the 
close,  see  IPatteson  J.  Lempriere  o.  Humphrey.  Where  the  locus  in  quo  was 
described  as  abutting  on  five  places  landwards,  and  seawards  on  the  sea,  and 

(q)  See  other  forms  and  law,  Sykes  v.  the  imitation.     Singleton  v.  Bolton,  3  Doug. 

Sykes,  3  B.  &  C.  541 ;  Blofield  v.  Payne,  4  293;  Delondre  v.  Shaw,  2  Sim.  237.     As  to 

B.  &  Ad.  410 ;  Crawshay  v.  Thompson,  4  M.  the  principle  on  which  equity  interferes  to 

&  G.  357.    For  making  counterfeit  medi-  prevent  the  use  of  trade-marks,  Croft  v.  Day, 

cines    to    imitate   plaintiff 's.     Morison    v.  7  Beav.  84 ;  ante,  Obs.,  where  the  statutes 

Salmon,  8  M.  &  G.  385.  '  Who  to  sue  for  will  be  found  referred  to. 

VOL.  n.  39 
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was  really  in  contact  landwards  with  one  only  of  those  places,  it  was  held  that 
this  was  a  substantial  misdescription.  Webber  v.  Richards,  1  Q.  B.  439.  A 
strip  of  ground  recently  added  to  a  field  adjoining  a  highway  may  be  de- 
scribed by  the  name  of  the  field.  Brownlow  u.  Tomlinson,  1  M.  &  G.  484. 
How  to  describe  the  abuttals  of  a  party  wall.  Murley  v.  M'Dermott,  8  Ad. 
&  E.  138.  In  Howell  u.  Thomas,  7  C.  &  P.  342,  Coleridge  J.  allowed  an 
amendment  of  the  record  at  the  trial  by  substituting  "Moor  HiU "  for 
"  Clover  Hill;  "  see,  further,  3  Harr.  Ind.  Trespass.  Though  trespasses 
in  several  closes  be  laid,  plaintiff  may  recover  as  to  one  only.  Phythian  v. 
White,  1  M.  &  W.  216. 

I.  TO  THE  PERSON. 

Obs.  —  In  many  cases  before  commencing  an  action  against  a  justice,  constable,  cus- 
toms or  excise  officer,  public  company,  &c.  it  is  necessary,  by  statute,  to  give 
the  defendant  a  written  notice  that  such  action  will  be  brought.  See  the  form, 
law,  he.  post,  pleas,  "  Notice  of  Action." 

As  to  the  costs  in  trespass,  by  3  &  4  Vict.  c.  24,  s.  2,  "  If  the  plaintiff  in  any 
action  of  trespass,  or  trespass  on  the  case,  shall  recover  by  the  verdict  of  a 
jury  less  damages  than  forty  shillings,  such  plaintiff  shall  not  be  entitled  to 
recover  or  obtain  from  the  defendant  in  respect  of  such  verdict  any  costs 
whatever,  whether  it  shall  be  given  upon  any  issue  or  issues  tried  or  judgment 
shall  have  passed  by  default,  unless  the  judge  or  presiding  officer  before  whom 
such  verdict  shall  be  obtained  shall  immediately  afterwards,  that  is,  within 
a  reasonable  time  (Thompson  o.  Gibson,  8  M.  &  W.  281 ;  Jones  v.  Williams, 
13  M.  &  W.  420;  14  L.  J.  Ex.  76),  certify  on  the  back  of  the  record,  or  on 
the  writ  of  trial,  or  writ  of  inquiry,  that  the  action  was  really  brought  to  try 
a  right  besides  the  mere  right  to  recover  damages  for  the  trespass  or  griev- 
ance, for  which  the  action  shall  have  been  brought,  or  that  the  trespass  or 
grievance  in  respect  of  which  the  action  was  brought  was  wilful  and  mali- 
cious." This  statute  does  not  apply  to  a  demurrer;  Poole  v.  Grantham,  2 
Dowl.  N.  S.  622;  or  to  a  writ  of  inquiry  thereon.  Taylor  v.  Rolfe,  5  Q.  B. 
337. 

And  by  s.  3,  where  a  trespass  to  realty  has  been  committed  after  notice  not  to 
trespass,  and  the  judge  refuses  to  certify  to  give  the  plaintiff  his  costs  under 
the  above  statute,  it  would  seem  that  the  plaintiff's  course  would  be  to  enter 
a  suggestion  on  the  record.  Daw  u.  Hole,  15  L.  J.  Q.  B.  32;  Sherwin  u. 
Swindall,  12  M.  &  W.  783;  1  C.  &  K.  402;  1  D.  &  L.  999.  And  see  Bourne 
V.  Alcock,  4  Q.  B.  621;  Bowyer  v.  Cook,  4  C.  B.  236. 

And  by  23  &  24  Vict.  c.  126,  s.  34,  "  When  the  plaintiff  in  any  action  for  an 
alleged  wrong  in  any  of  the  superior  courts  recovers  by  the  verdict  of  a  jury 
less  than  five  pounds,  he  shall  not  be  entitled  to  recover  or  obtain  from  the 
defendant  any  costs  whatever  in  respect  of  such  verdict,  whetfeer  given  upon 
any  issue  or  issues  tried,  or  judgment  passed  by  default,  in  case  the  judge  or 
presiding  officer  before  whom  such  verdict  is  obtained  shall  immediately  after 
certify  on  the  back  of  the  record,  or  on  the  writ  of  trial,  or  writ  of  inquiry, 
that  the  action  was  not  really  brought  to  try  a  right  besides  the  mere  right  to 
recover  damages,  and  that  the  trespass  or  grievance  in  respect  of  which  the 
action  was  brought  was  not  wilful  and  mahcious,  and  that  the  action  was  not 
fit  to  be  brought." 

And  now  by  the  county  courts  act,  1867,  30  &  31  Vict.  c.  142,  s.  5,  "If  any 
action  commenced  after  the  passing  of  this  act  (1st  Jan.  1868)  in  any  of 
her  majesty's  superior  courts  of  record  the  plaintiff  shall  recover  a  sum  not 
exceeding  £20  if  the  action  is  founded  on  contract,  or  £lO  if  founded  on  tort, 
whether  by  verdict,  judgment  by  default,  or  on  demurrer,  or  otherwise,  he 
shall  not  be  entitled  to  any  costs  of  suit,  unless  the  judge  certify  on  the 
record  that  there  was  sufficient  reason  for  bringing  such  action  in  such  supe- 
rior court,  or  unless  the  court  or  a  judge  at  chambers  shall,  by  rule  or  order, 
allow  such  costs." 

And  by  s.  29,  "  Where  any  action  or  suit  shall  be  brought  in  any  other  court 
than  the  superior  courts  of  law,  which  could  have  been  brought  in  a  county 
court,  and  the  verdict  recovered  is  for  a  less  sum  than  £lO,  the  plaintiff  shall 
not  recover  from  the  defendant  a  greater  amount  of'costs  than  he  would  have 
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Obs.  been  allowed  if  the  action  or  suit  had  been  bronght  in  such  county  court,  un- 
less the  judge  shall  certify  that  the  action  or  suit  was  a  fit  one  to  be  brought 
in  such  other  court." 

Where  there  are  several  defendants  in  trespass,  if  one  obtain  a  verdict  he  is 
entitled  to  his  costs,  whether  he  pleaded  alone  or  jointly  with  the  others,  un- 
less the  judge  certify  that  there  was  reasonable  cause  for  making  him  defend- 
ant; 3  &  4  W.  4,  e.  42,  s.  32;  calculation  of  such  costs,  &c.  Griffiths  v. 
Jones,  2  Or.,  M.  &  K.  333;  Starling  v.  Cozens,  2  Or.,  M.  &  R.  445. 

See,  in  general,  Bac.  Ab.  Assault;  Com.  Dig.  Battery;  Burn's  J.  Assault; 
1  Selw.  N.  P.  27;  3  Bl.  Com.  120.  1.  An  assault  is  an  attempt  with  vio- 
lence to  do  a  person  some  bodily  harm,  as  by  holding  up  a  fist,  striking  at 
another  with  a  stick  which  does  not  touch  the  latter,  or  throwing  anything  at 
a  person  which  misses  him,  or  by  any  similar  act  of  inchoate  violence,  show- 
ing an  intention  to  do  injury,  and  the  aggressor  being  within  such  a  distance 
from  the  party  assaulted  that  the  intention  might  possibly  be  executed. 
[United  States  v.  Hand,  2  Wash.  435;  People  v.  Yslas,  27  Cal.  63;  Johnson 
V.  Tompkins,  1  Baldw.  571,  600;  Richels  v.  State,  1  Sneed,  606;  State  v. 
Myers,  19  Iowa,  517;  State  i>.  Malcolm,  8  Iowa,  413;  State  v.  Hampton,  63 
N.  Car.  13;  State  «.  Davis,  1  Ired.  (Law)  125;  State  v.  Sims,  3  Strobh.  137; 
State  V.  Morgan,  3  Ired.  (Law)  186;  Barnes  v.  Martin,  15  Wise.  240;  State 
V.  Davis,  1  Ired.  (Law)  125;  United  States  v.  Ortega,  4  Wash.  534.]  The 
quo  animo  is  material  in  the  case  of  an  assault,  and,  therefore,  where  a  party 
half  drew  his  sword,  but  said,  "  if  it  were  not  assize  time  I  would  run  you 
through  the  body,"  it  was  held  there  was  no  assault,  the  words  negativing  an 
intention  to  do  violence.  Tuberville  v.  Savage,  1  Mod.  B..  3 ;  Bac.  Ab.  As- 
sault, A.;  Blake  v.  Barnard,  9  C.  &  P.  626;  Reg.  v.  St.  George,  9  C.  &  P. 
483;  [Commonwealth  v.  Eyre,  1  Serg.  &  R.  347;  State  v.  Crow,  1  Ired.  (Law) 
375;  Lawson  v.  State,  30  Ala.  14;  Woodruff  v.  Woodruff,  22  Geo.  237.  See 
United  States  v.  Myers,  1  Cranch  C.  C.  310.]  The  riding  after  a  person 
and  obliging  him  to  run  away  into  a  garden,  to  avoid  being  beaten,  is  an  as- 
sault. Morton  v.  Shoppee,  3  C.  &  P.  373.  [One,  who  was  engaged  in  an 
angry  altercation  with  another,  aimed  a  gun  at  him  in  an  excited  and  threat- 
ening manner,  and  snapped  it  twice.  The  gun  was  not  in  fact  loaded,  but 
this  was  not  known  to  the  person  at  whom  it  was  aimed.  This  was  held  to 
be  an  assault.  Beach  v.  Hancock,  27  N.  H.  223;  State  w.  Shepard,  10  Iowa, 
126;  State  v.  Cherry,  11  Ired.  (Law)  475.  See,  further,  as  to  assault  with  a 
gun,  Higginbotham  v.  State,  23  Texas,  674;  State  v.  Epperson,  27  Missou. 
255;  State  v.  Myerfield,  Phill.  (N.  C.)  Law,  108;  United  States  v.  Kierman, 
3  Cranch  C.  C.  435.]  Mere  words  of  abuse  and  threats  do  not  constitute  an 
assault.  [Smith  v.  State,  39  Miss.  521;  State  v.  Mooney,  Phill.  (N.  C.)  Law, 
434.]  In  Stephens  u.  Myers,  4  C.  &  P.  349,  Tiadal  C.  J.  said,  "  It  is  not 
every  threat,  when  there  is  actually  no  personal  violence,  that  constitutes  an 
assault,  there  must  in  all  cases  be  the  means  of  carrying  the  threat  into  effect. 
The  question  is,  whether  the  defendant  was  advancing  at  the  time  in  a  threat- 
ening attitude  to  strike  the  chairman,  so  that  his  blow  would  have  almost  im- 
mediately reached  the  chairman  if  he  had  not  been  stopped,  then,  though  he 
was  not  near  enough  at  the  time  to  have  struck  him,  yet  if  he  were  advanc- 
ing with  that  intent,  I  think  it  amounts  to  an  assault  in  law.  If  he  were  so 
advancing,  that  within  a  second  or  two  of  time  he  would  have  reached  the 
plaintiff,  it  seems  to  me  an  assault  in  law. ' ' 

2.  A  battery  is  an  unlawful  touching  another  by  the  aggressor  himself  with  his 
hand  or  any  instrument,  or  by  his  servant  by  his  command,  or  by  any  sub- 
stance put  or  continued  in  motion  by  him.  1  Chit.  G.  P.  37.  See  Rawlins 
V.  Till,  3  M.  &  W.  28;  6  Dowl.  159;  [Respublica  v.  De  Longchamps,  1  Dall. 
114;  State  v.  Davis,  1  Hill,  46;  Johnson  v.  State,  17  Texas,  515;  De  Maren- 
tille  V.  Oliver,  2  N.  J.  (Law)  380.]  Even  throwing  water  upon  a  party 
amounts  to  a  battery.  Pursell  v.  Horn,  8  Ad.  &  E.  602.  If  the  injury  arise 
from  inevitable  or  unavoidable  accident  or  necessity,  and  there  be  no  want  of 
care,  no  action  lies;  as  if  a  horse  being  frightened,  run  away  with  the  rider 
and  hurt  the  plaintiff,  or  the  injury  arise  from  the  accidental  explosion  of  a 

Sin,  or  in  cutting  wood  with  an  axe,  &c.     Wakeman  v.  Robinson,  1  B.  213. 
ut  the  act  need  not  be  wilful  to  maintain  the  action,  nor  is  the  degree  of 
violence  material.     Leame  v.  Bray,  3  East,  602;  Bac.  Ab.  &c.  ubi  supra  : 
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Obs.  [Welch  V.  Durand,  36  Conn.  182.]  But  to  constitute  an  assault  and  battery 
the  act  complained  of  must  be  done  with  a  hostile  intent.  Merely  laying  a 
hand  on  a  man  to  call  his  attention  to  something  is  not  an  assault  and  battery. 
Coward  v.  Baddeley,  4  H.  &  N.  478;  28  L.  J.  Ex.  260.  Bruises  are  where 
the  skin  is  not  broken. 

3.  A  wounding  consists  in  giving  another  a  cut  or  even  a  scratch,  opening  the 
flesh;  1  Chit.  G.  P.  38  ;  or  breaking  the  skin.  Moriarty  v.  Brooks,  6  C.  & 
P.  684. 

4.  A  mayhem  is  defined  to  be  the  deprivation  of  a  member  proper  for  defence 
in  fight,  and  which  are  not  only  an  arm,  leg,  finger,  eye,  and  a  fore  tooth, 
but  also  some  others  ;  but  not  as  it  has  been  said  a  jaw  tooth,  or  the  ear,  or  a 
nose,  because  they  have  been  supposed  to  be  of  no  use  in  fighting.  3  Bl. 
Com.  121. 

1.   Oountfor  Assault,  Battery,  and  Wounding,  (r) 

For  that  the  defendant  assaulted  and  beat  [and  wounded]  the  plaintiff,  (s) 
whereby  he  incurred  expense  in  obtaining  medical  and  other  assistance,  and 
was  prevented  from  carrying  on  his  necessary  business,  and  had  to  employ  and 
pay  for  assistance  to  enable  him  to  do  so. 

2.    Count  against  Husband  and  Wife  for  an  Assault,  ^o.  by  the  Wife. 

See  commencement,  ante  14,  Form  28.]  That  the  defendant  A.  assaulted 
and  beat  the  plaintiff,  whereby  [as  in  Form  1]. 

3.  By  a  Husband  and  Wife  for  an  Assault,  ^c.  on  the  Wife,  (f) 

Commence  as  ante,  14,  Form  27.  That  the  defendant  assaulted  and  beat  the 
said  B.,  whereby  she  became  sick  and  ill,  and  suffered  great  pain  for  a  long 

(r)   Upon  one  count  for  one  assault,  no  the  violence.     Frantz   v.  Leahart,  56  Penn. 

second  assault  can  be  proved.     See  1  Saund.  St.   365;    Little    v.   Tingle,   26    Ind.   168; 

299,  note  (6) ;  Stante  v.  Prickett,  1  Camp.  United   States  u.  Eickett,  1   Cranch   C.  C. 

473.  164.    All  who  direct  or  order  the  commission 

(s)  Only  so  much  of  statement  of  special  of  a  trespass,  or  assist  upon  the  occasion  are 
damage  should  be  inserted  as  can  be  proved,  in  general  liable  as  principals,  though  they 
but  if  the  plaintiff  prove  only  part  the  de-  may  not  be  benefited  by  the  act.  1  Chitty 
fendant  cannot  have  the  verdict  entered  for  PI.  90,  and  cases  cited  in  note  (m) ;  Berry  v. 
him  as  to  the  residue.  Myers  v.  Goodchild,  Fletcher,  1  Dillon,  67.] 
8  C  &  P.  313.  The  plaintiff  can  recover  for  (t)  By  s.  40  of  the  common  law  proced- 
expenses  incurred  though  not  paid.  See  ure  act,  1852  (15  &  16  Victs.  76),  it  is  pro- 
Richardson  V.  Chasen,  10  Q.  B.  756  ;  Pritch-  vided  that  "  in  any  action  brought  by  a  man 
ett  V.  Boevey,  1  Cr.  &  M.  775.  Damages  and  his  wife  for  an  injury  done  to  the  wife, 
naturally  arising  from  the  act  complained  in  respect  of  which  she  is  necessarily  joined 
of  and  stated  may  be  proved;  Bull.  N.  P.  as  co-plaintiff,  it  shall  be  lawful  for  the  hus- 
89 ;  Holt,  699  ;  1  Stark.  R.  98 ;  1  Ch.  PI.  band  to  add  thereto  claims  in  his  own  right, 
Ind.  "Damages;"  but  not  damages  for  and  separate  actions  brought  in  respect  of 
costs  incurred  in  setting  aside  a  warrant  of  such  claims  may  be  consolidated  if  the  court 
attorney  and  subsequent  proceedings,  under  or  a  judge  shall  think  fit;  provided  that,  in 
which  the  trespasses  were  committed.  Hollo-  the  case  of  the  death  of  either  plaintiff,  such 
way  V.  Turner,  6  Q.  B.  928.  Damages  must  suit,  so  far  only  as  relates  to  the  causes  of 
be  assessed  against  all  the  defendants  equally  action,  if  any,  which  do  not  survive,  shall 
against  whom  there  is  a  verdict.  Elliott  v.  abate."  Damages  may  be  recovered  in  the 
Allen,  1  C.  B.  18.  Plaintiff  may  be  called  same  action  in  respect  of  injuries  to  the  hus- 
on  to  elect  against  which  of  the  defendants  band  alone,  and  in  respect  of  injuriet  to  the 
he  will  go  on  at  the  close  of  his  case.  Davis  wife.  As  to  consolidating  separate  actions 
ii.  Mosdey,  1  Car.  &  K.  710;  Howard  v.  of  this  sort,  see  Hempstead  w.  Phoenix  Gas 
Newton,  5  M.  &  Rob.  509,  but  this  is  in  the  Co.  [3  H.  &  C.  745.]  Itwould  seem  that  this 
discretion  of   the  judge.     White  v.  Hill,  2  section  would  not  imply  to  actions  of  con- 

D.  &  L.  537  ;  Sewell  v.  Campion,  6  Ad.  &  tract,  e.  g.  for  goods  sold  to  the  wife  before 

E.  407.     [One  who   is   present  at  and  en-  marriage.     France  v.  White,  1  M.  &  G.  731 ; 
courages  the  commission  of  an  assault  and  Nurse  v.  Wills,  4  B.  &  A.  739 ;  1  Ad.  &  E. 
battery,  may  be  held  liable  as  principal,  al-  65 ;  Dengate  v.  Gardiner,  4  M.  &  W.  5. 
though  he  does  not  take  any  active  part  in 
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time.  And  the  plaintiff  A.  also  sues  the  defendant  for  that,  by  reason  of  the 
grievances  in  the  first  count  mentioned,  the  plaintiff  A.  lost  the  services  of  his 
said  wife  for  a  long  time,  and  incurred  expenses  in  medical  and  other  attend- 
ance to  cure  her :  and  the  plaintiffs  claim,  under  the  first  count,  £ ;  and 

the  plaintiff  A.  claims,  under  the  second  count,  £ . 

[3a.   Qount  hy  a  Woman  for  an  Assault,  charging  a  Rape, 
Wellock  V.  Constantine,  2  H.  &  C.  146.] 

4.  For  driving  a  Carriage  against  the  Plaintiff's  Carriage,  (u) 

That  the  defendant  drove  a  carriage,  in  which  the  defendant  was,  against  a 
carriage  of  the  plaintiff,  in  which  the  plaintiff  was,  and  thereby  greatly  dam- 
aged the  same,  whereby  [a«  in  Form  1]. 

5.  JPor  debauching  Plaintiff's  Daughter,  {x) 

IMPRISONMENT. 

Obs.  — What  shall  be  deemed  a  false  imprisonment,  see  1  -Chit.  G.  P.  47;  3  Stark. 
Ev.  1113,  3d  ed.;  2  Selw.  N.  P.  tit.  Imprisonment;  3  Bl.  Com.  127, 
138.  Bare  words  do  not  in  general  amount  to  an  imprisonment.  There 
must  be  some  act  whereby  the  plaintiff  was  deprived  of  his  freedom  for  some 
portion  of  time,  however  short  ;  there  must  be  a  laying  hold  of  the  person, 
or  some  actual  restraint  or  submission  without  force;  and  in  this  instance 
actual  laying  on  the  hand  is  not  necessary.  3  Stark.  Ev.  3d  ed.  1112.  If 
an  officer  or  other  person  say,  "  You  are  my  prisoner,  &c."  or  state  that  he 
holds  a  warrant,  'and  that  the  party  must  accompany  him,  and  he  submit,  in 
either  case  there  is  a  sufficient  imprisonment.  lb.  and  note  ()/) ;  Bull.  N. 
P.  62;  Pocock  V.  Moore,  Ry.  &  M.  321;  Chinn  v.  Morris,  2  C.  &  P.  361; 
Bridgett  V.  Coyney,  1  M.  &  Ry.  211.  Where,  upon  a  magistrate's  warrant 
being  shown  to  the  plaintiff,  he  voluntarily  and  without  compulsion  attended 
the  constable,  held  no  imprisonment.  Arrowsmith  v.  Mesurier,  2  N.  R.  211. 
And  it  is  not  enough  merely  to  show  that  the  defendant  at  a  police-office 
stood  before  the  plaintiff  and  said,  "  You  cannot  go  away  till  the  magistrate 
comes,"  if  it  appear  that  he  relinquished  that  attitude  and  went  to  another 
part  of  the  office  before  the  plaintiff  had  made  any  attempt  to  depart;  Cant 
V.  Parsons,  6  C.  &  P.  504;  but  if  a  party  goes  with  another  who  pretends  to 
have  authority  to  arrest  him,  not  voluntarily,  but  under  the  belief  that  the 
other  had  the  power  to  compel,  that  is  an  arrest;  Wood  v.  Lane,  6  C.  &  P. 
774;  and  that  is  a  question  of  fact  for  the  jury.  lb.  [As  to  what  constitutes 
an  arrest,  see  cases  cited,  ante,  598,  note  (a;).] 

If  a  man  direct  a  pohceman  to  take  a  party  into  custody,  the  action  will  lie  ; 
Wheeler  v.  Whiting,  9  C.  &  P.  262;  but  if  he  merely  slate  the  facts,  leaving 
the  poheeman  to  act  as  he  pleases,  the  action  will  not  fie.  unless  he  put  the  law 
in  motion  without  reasonable  and  probable  cause.  Hopkins  v.  Crowe,  7  C.  & 
P.  373;  Barker  v.  Rollinson,  1  Cr.  &  M.  330;  Grinham  v.  Willey,  28  L.  J. 
Ex.  242;  4H.  &N.  496. 

An  imprisonment  includes  an  assault ;  but  a  mere  arrest  does  not  constitute  a 
battery.  See  Stark.  &c.  supra ;  Selw.  N.  P.  8th  ed.  905.  The  forcible  deten- 
tion of  a  party  in  the  street  against  his  will  is  an  imprisonment  ;  per  Thorpe 
C.  J.  22  Ass.  fol.  10,  pi.  105;  but  not  the  preventing  his  going  in  a  partic- 
ular direction;  Bird  v.  Jones,  7  Q.  B.  742;  16  L.  J.  Q.  B.  82;  and  see 
Wright  V.  Wilson,  1  Ld.  Ray.  739;  Jones  v.  Wylie,  1  Car.  &  K.  257  ;  Reg. 
V.  Mabel,  9  C.  &  P.  474.  Trespass  is  the  proper  remedy  for  an  illegal  deten- 
tion, though  the  previous  imprisonment  was  lawful.     Magnay  v.  Burt,  5  Q. 

(u)  See  a  form,  Learae  v.  Bray,  3  East,  act  of  postilion.     M'Laughlin  «.  Pryor,  1 

593.^  See  Wakeman  v.  Bobinson,  1  B.  213 ;  Cr.  &  M.  354  ;  4  M.  &  G.  48. 

[Hall  V.  Fearnley,  3  Q.  B.  919.]     Evidence  (x)  See  ante,  558.    Form  and  law. 
to  fix  defendant  with  having  sanctioned  the 
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Obs.  B.  381.  Imprisonment  by  military  force  abroad.  Glynn  v.  Houston,  2  M. 
&  G.  337.  Wben  magistrates  are  liable,  see  Harr.  Ind.  tit.  Trespass;  Rose. 
Ev.  Trespass. 
If  an  arrest  is  made  under  process,  which  is  afterwards  set  aside  tor  irregu- 
larity, both  the  attorney  and  the  party  who  put  it  in  force  is  liable  to  an 
action.  Codrington  v.  Lloyd,  8  Ad.  &  E.  449  ;  Jarmain  v.  Hooper,  6  M.  & 
G.  827  ;  CoUett  c.  Foster,  2  H.  &  N.  356  ;  26  L.  J.  Ex.  412. 

[6.  For  Assault  and  False  Imprisonment  on  a  Charge  of  Felony. 

That  the  defendant  assaulted  the  plaintiff,  and  gave  him  into  custody  to  a 
policeman  upon  a  false  charge,  then  made  by  the  defendant,  that  the  plaintiff 
had  committed  a  felony,  and  compelled  him  to  go  to  a  police  station,  and  there 
caused  him  to  be  imprisoned,  and  to  be  kept  in  prison  for  a  long  time,  until  he 
was  brought  before  a  police  magistrate  upon  the  said  charge,  whereby  {y)  the 
plaintiff  suffered  great  pain  in  body  and  mind,  and  was  exposed  and  injured  in 
his  credit  and  circumstances,  and  was  prevented  from  carrying  on  his  business, 
and  from  providing  for  his  family  by  his  personal  care  and  attention,  and  in- 
curred expense  in  obtaining  his  liberation  from  the  said  imprisonment. 

6a.  Another  Form. 

And  the  plaintiff  says  the  defendant  made  an  assault  upon  him,  and  struck 
him  on  his  head,  and  kept  him  imprisoned  for  the  space  of  one  day.] 

7.  Against  a  Railway  Company  for  imprisoning  Plaintiff. 

Chilton  V.  London  &  Croydon  Ry.  Co.  16  M.  &  W.  212;  Manning  v. 
Eastern  Counties  Ey.  Co.  12  M.  &  W.  237. 

8.  For  causing  Plaintiff  to  he  confined  in  a  Lunatic  Asylum,  (z) 

Fletcher  v.  Fletcher,  [1  El.  &  El.  420  ;  In  re  Oakes,  5  Law  Rep.  122  ; 
Elliot  V.  Allen,  1  C.  B.  18.] 


II.  PERSONALTY. 

Obs.  —  To  maintain  trespass  de  bonis  asportatis,  the  goods  must  have  been  in  the 
actual  or  constructive  possession  of  the  plaintiff  at  the  time  of  the  injury. 
Per  Lord  AMnger,  Taylor  v.  Rowan,  7  C.  &  P.  74  ;  Hurrell  v.  Ellis,  2  C.  B. 
295.  See  Nelson  v.  Cherrill,  8  B.  316.  The  property  in  goods  is  sufficient 
without  actual  possession.  Smith  v.  Milles,  1  T.  R.  480  ;  Thomas  v.  Phil- 
lips, 7  C.  &  P.  573  ;  Lotan  v.  Cross,  2  Camp.  464.  See  Turner  v.  Hardcas- 
tle,  31  L.  J.  C.  P.  193  ;  [S.  C;  11  C.  B.  N.  S.  683  ;  1  Chitty  PI.  188-190, 
and  notes,  and  cases  cited.]  But  the  merely  locking  goods  up,  so  as  to  de- 
prive plaintiff  of  access  to  them,  is  not  sulHcient  to  enable  him  to  maintain 
an  action  of  trespass.  Hartley  v.  Moxham,  1  Cr.  &  M.  504  ;  3  Q.  B.  701. 
It  lies  for  taking  privileged  goods  as  a  distress.  Nargett  v.  Nias,  28  L.  J.  Q. 
B.  143  ;  [1  El.  &  Bl.  439.] 

(y)  A  remand  being  the  act  of  the  magia-  N.  496.     Charging  handcuffing.     Wright  v. 

trate,  damages  for  it  cannot  be  recovered  in  Court,  4  B.  &  C.  596.    Count  against  a  jus- 

this  action ;  otherwise  in  an  action  for  ma-  tice   of   the  peace  for  false  imprisonment, 

licious  prosecution.    Lock  v.  Ashton,  12  Q.  Groome  v.  Forrester,  5  M.  &  S.  314  ;  Rogers 

B.  871  ;  Holtum  a.  Lotun,  6  Car.  &  P.  726.  v.  Jones,  3  B.  &  C.  409  ,■  Davis  v.  Capper, 

See  a  form  for  imprisonment  for  false  pre-  10  B.  &  C.  28  ;  Cave  v.  Mountain,  1  M.  &  6. 

tences,  Mathews   v.   Biddulph,  3   M.  &   G.  257  ;  Mills  v.  CoUett,  6  Bing.  85.] 

390.     [For  other  forms,  see  Brandt  v.  Crad-  (z)    [Scott  v.  Wakem,  3  Fost.  &  Finl.  328  ; 

dock,  27  L.  J.  Ex.  314 ;  Huntley  v.  Simson,  Anderdon  v.  Burrows,  2  C.  &  P.  210 ;  Look 

2  H.  &  N.  600  ;  Grinham  v.  Willey,  4  H.  &  v.  Dean,  108  Mass.  116.] 
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Obs.   Other  forms  for  chasing  cattle,  shooting  dog,  &c.  see  2  Chit.  PI.  7th  ed.  654. 
For  abusing  a  distress,  and  putting  it  in  a  muddy  pond,  &c.  Wilder  v.  Speer, 
8  Ad.  &  E.  547. 
By  3  &  4  W.  4,  c.  42,  s.  29,  the  jury  may  give  damages  in  the  nature  of  in- 
terest. 

1.  De  Bonis  Asportatis.  (a) 
That  the  defendant  seized  and  took  the  goods  of  the  plaintiff,  that  is  to  say 
[describe  them^,  and  carried  away  and  injured  and  disposed  of  them  to  his  own 


2.  For  cutting  a  Rope,  whereby  Plaintiff's  Boat  was  driven  on  Shore 

and  damaged. 
That  the  defendant  cut  a  rope  of  the  plaintiff,  with  which  a  boat  of  the 
plaintiff  was  fastened  and  secured  to  the  shore,  whereby  the  said  boat  floated 
and  was  driven  against  the  shore,  and  was  damaged  and  spoiled,  and  the 
plaintiff  incurred  great  expense  in  and  about  the  getting  the  said  boat  off  the 
said  shore,  and  in  repairing  and  mending  the  said  boat,  and  was  deprived  of 
the  use  of  the  said  boat  for  a  long  time,  and  of  the  profits  which  he  would 
otherwise  have  acquired  from  the  use  of  the  said  boat. 

3.  For  removing  a  Tombstone  and  erasing  the  Inscription. 
Spooner  v.  Brewster,  3  Bing.  136. 

4.  For  talcing  and  impounding  Cattle  in  an  Improper  Place. 
Bignell  V.  Clarke,  29  L.  J.  Ex.  257 ;  [S.  C.  5  H.  &  N.  485 ;  Gates  v.  Bay- 
ley,  2  Wils.  313  ;  Wilder  v.  Speer,  8  Ad.  &  E.  547.] 

REALTY. 

Obs.  —  An  unwarrantable  entry  on  the  land  of  another  is  a  trespass,  for  which  an 
action  will  he.  Selw.  N.  P.  tit.  Trespass.  The  action  is  a  possessory 
action,  and  possession  in  the  plaintiff  is  prima  facie  sufficient  against  a  wrong- 
doer, even  though  the  possession  be  only  constructive.  Topham  v.  Dent,  6 
Bing.  516  ;  Graham  v.  Peat,  1  East,  246.  See  Jackson  v.  Courtenay,  8  El. 
&  Bl.  8  ;  27  L.  J.  Q.  B.  37  ;  [1  Chitty  PI.  195,  and  notes.]  But  the  action 
will  not  lie  against  a  person  dispossessed  by  a  trespass.  Browne  v.  Dawson, 
12  Ad.  &  E.  624  ;  [1  Chitty  PI.  196,  197,  and  notes.]  An  heir  before  entry 
cannot  maintain  this  action,  for  he  has  not  possession.  Com.  Dig.  Tres- 
pass, B.  3.  The  owner  of  land  on  which  a  stranger  builds  a  house  may 
puU  it  down  and  ejecfhim.  Burling  v.  Read,  11  Q.  B.  904  ;  19  L.  J.  Q.  B. 
291. 
The  venue  is  local. 

1.  For  Trespass  to  Land,  (b) 
That  the  defendant  broke  and  entered  certain  land  of  the  plaintiff,  called 

(a)  See  a  foi-m,  Brewer  v.  Dew,  11  M.  &  ante,  Obs.  If  any  special  damage,  it  should 
W.  625  ;  12  L.  J.  Ex.  448.  See  form  by  an  'be  set  out.  The  measure  of  the  damages  is 
administrator,  Tharpe  v.  Stallwood,  1  I).  &  the  damage  actually  done,  not  the  amount 
L.  24.  By  an  executor,  for  injury  to  real  of  money  it  would  take  to  restore  the  land, 
propertv  of  the  testator,  Lockin  v.  Patter-  Jones  v.'Goodaj,  8  M.  &  W.  146  ;  9  M.  & 
son,  1  C.  &  K.  271  ;  and  see  3  &  4  W.  4,  W.  736  ;  1  Dowl.  N.  S.  50 ;  and  in  the  case  of 
c.  42,  s.  2  ;  Powell  v.  Rees,  7  Ad.  &  E.  426.  chattels,  the  value  of  them  at  the  time  of  the 

(b)  This  form  is  given  by  the  common  injury.  Martin  v.  Porter,  5  M.  &  W.  551  ; 
law  procedure  act,  1852  (15  &  ip  Vict.  Wild  v.  Holt,  9  M.  &  W.  672 ;  Morgan  o. 
c.  76),  sch.  B,  25.    The  venue  is  local,  see    Powell,  3  Q.  B.  278. 
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the  "  Big  Field,"  (c)  and  depastured  the  same  with  cattle,  and  continued  there 
a  long  time,  and  injured  the  fences  and  gates  thereof,  and  cut  down  the  trees 
and  underwood,  and  dug  holes  and  pits  therein,  (d) 

[la.  Another  Form  for  Trespass  to  Land. 
For  that  the  defendant,  on  [^'cj,  and  on  other  days  and  times  between  that 
day  and  the  day  of  the  purchase  of  this  writ,  (e)  broke  and  entered  the  plain- 
tiff's close,  situated  in  \_SfC. ;  describe  it,  and  state  damage'\. 

15.  Another  Form. 

And  the  plaintiff  says  the  defendant  forcibly  entered  the  plaintiff's  close 
[describing  it"]  and  ploughed  up  the  soil  [^rc],  and  took  and  carried  away  the 
plaintiff's  corn  there  being,  and  converted  the  same  to  his  own  use. 

Count  for  a  trespass  to  a  growing  crop  of  grass  of  the  plaintiff.  Crosby  v. 
Wadsworth,  6  East,  602.  For  a  trespass  to  the  plaintiff's  exclusive  right  of 
cutting  turf  from  a  close.  Wilson  «;.  Mackreth,  3  Burr.  1824.  For  trespass 
to  the  subsoil  of  a  close  of  the  plaintiff  where  the  poss/'ssion  of  the  surface  was  in 
another.  Cox  v.  Glue,  5  C.  B.  533.  For  a  trespass  to  a  close  of  the  plaintiff 
over  which  there  was  a  highway.  Lade  v.  Shepherd,  2  Str.  1004  ;  1  Chitty 
PI.  194,  and  note  (x^).  For  trespass  on  a  piece  of  land  inclosed  from  the  side 
of  a  highway.  BrOwnlow  v.  Tomlinson,  1  M.  &  G.  484.  For  a  trespass  on 
the  tow-path  of  a  canal.  Monmouthshire  Canal  &  Ry.  Co.  v.  Hill,  4  H.  &  N. 
421.] 

2.  For  Trespass  in  a  Dwelling-house,  seizing  Groods,  ^o.  (/) 

That  the  defendant  broke  and  entered  "  a  messuage  and  dwelling-house 
of  the  plaintiff"  [or  "certain  apartments  of  the  plaintiff  in  a  dwelling-house," 
Sfc.  (g)  ],  situate  at  No.  401  Piccadilly,  London,  and  forced  open  the  doors, 
and  severed  and  removed  the  fixtures  and  panels  thereof,  and  pulled  down  and 
injured  the  roof,  walls,  ceilings,  beams,  and  partitions  thereof,  and  expelled 
the  plaintiff  and  his  family  from  the  possession  thereof,  and  seized  and  took 
the  plaintiff's  goods,  (h)  that  is  to  say,  iron,  hops,  household  furniture  [as  the 
case  may  Se],  and  converted  them  to  his  own  use.  (i)     [The  conversion  of 

(c)  See  ante,  Obs.,  as  to  "  Abuttals."  C.  P.  121,  where  see  a  form.     Where  the  de- 

(d)  Under  this  allegation  several  tres-  fendant  got  into  the  plaintiff's  apartments 
passes  may  be  proved.  Percival  v.  Stamp,  whilst  he  was  ^ut,  and  refused  to  allow  him 
23  L.  J.  Ex.  25  ;   [9  Ex.  167.]  to  reenter  them,  this  was  held  evidence  un- 

(e)  [Count  in  trespass  to  realty,  on  a  cer-  der  this  count.  See  Twigg  v.  Potts,  1  Cr., 
tain  day  named,  and  on  divers  other  days    M.  &  li.  89. 

between  that  day  and  the  day  of  the  com-         (/i)  Unless  the  goods  are  alleged  to  be  the 

mencement  of  the  action.     Powell  v.  Bagg,  property  of  the  plaintiff  he  is  not  entitled  to 

15  Gray,  507  ;  Pierce  v.  Pickens,  16  Mass.  damages  for  them.     Pritchard  v.  Long,  9  M. 

470.]  &  W.  666.     Porm  of  aUegation  of   special 

(f)  See  a  form,  Roberts  v.  Taylo*,  3  D.  &  damage,  that  the  goods  were  seized  under  an 
L.  1  ;  1  C.  B.  U7.  Form  for  erecting  a  unfounded  claim  for  a  debt,  whereby  plain- 
building  on  plaintiff's  wall,  whereby  the  light  tiff's  customers  thought  him  insolvent,  ami 
was  obstructed.  Wells  y.  Oddy,  2  Cr.,  M.  &  his  lodgers  left  the  house.  Brewer  k.  Day,  1 1 
K.  128.  By  an  executor,  ante.  Form  for  pull-  M.  &  W.  625 ;  1  D.  &  L.  383. 

ing  down  a  house  while  the  plaintiff's  family         (i)   This  conversion  is  only  aggravation, 

were  within;  Perry  i'.  Fitzhowe,  15  L.J.  Q.  and,  therefore,  must   be  newly  assigned  if 

B.  239  ;  that  circumstances  may  destroy  a  necessary.    Pratt  v.  Pratt,  17  L.  J.  Ex.  299  ; 

right  to  pull  the  house  down,  which  might  6  D.  &  L.  20.     So,  also,  a  forcible  entry, 

otherwise  exist.   lb.  Davison  w.  Wilson,  11    Q.  B.  890;  17  L.  J. 

[3]  Lane  v.  Dixon,  3  C.  B.  776  ;  16  L.  J.  Q.  B.  197. 
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the  goods  may  he  omitted,  and  a  substantive  count  for  that  inserted.     See  post, 
"Trover."] 

![  Count  for  a  trespass  in  hreaking  atid  entering  the  plaintiff's  apartments. 
Lane  v.  Dixon,  3  C  B.  776.  For  a  trespass  in  entering  the  plaintiff's  house 
and  continuing  therein,  and  hindering  his  business.  Mayhew  v.  Suttle,  4  El. 
&  Bl.  347  ;  Percival  v.  Stamp,  9  Ex.  167.  For  entering  the  plaintiff's  house 
to  search  for  goods  which  the  defendant  charged  the  plaintiff  with  having  stolen. 
Bracegirdle  v.  Orford,  2  M.  &  S.  77.  For  breaking  and  entering  the  plain- 
tiffs house  and  pulling  it  down  whilst  he  and  his  family  were  within.  Perry 
V.  Fitzhowe,  8  Q.  B.  757  ;  Burling  v.  Read,  11  Q.  B.  904;  Jones  v.  Jones, 
1  H.  &  C.  1.  By  one  tenant  in  common  against  his  co-tenant,  for  a  trespass 
in  destroying  the  property.     Creswell  v.  Hedges,  1  H.  &  C.  421.] 

3.   Trespass  to  a  River. 

The  Duke  of  Beaufort  v.  Vivian,  21  L.  J.  Ex.  204 ;  [7  Ex.  580.  See  Med- 
way  Navigation  Co.  v.  Earl  of  Romney,  9  C.  B.  N.  S.  375. 

Gount  for  breaking  and  entering  a  landing-stage  moored  to  a  wharf  on  a 
river.  Eastern  Counties  Ry.  Co.  v.  Dorling,  5  C.  B.  N.  S.  821.  For  trespass 
to  a  bridge.  Harrison  v.  Parker,  6  East,  154.  For  trespass  on  the  shore  with 
bathing  machines.  Blundell  v.  Catterall,  5  B.  &  Aid.  268  ;  Mace  v.  Philcox, 
15  C.  B.  N.  S.  600.] 

4.  Trespass  to  a  Party  Wall. 

Stedman  v.  Smith,  26  L.  J.  Q.  B.  314 ;  [8  El.  &  Bl.  1 ;  see  Cubitt  v.  Por- 
ter, 8  B.  &  C.  257  ;  Murly  v.  McDermott,  8  Ad.  &  E.  138.] 

5.  Declaration  for  an  Expulsion. 

That  the  defendant  broke  and  entered  a  certain  dwelling-house  of  the  plain- 

tiflf",  situate  at ,  in  the  parish  of ,  in  the  county  aforesaid,  and  ejected 

and  expelled  (k)  the  plaintiff  and  his  family  from  the  possession  and  enjoy- 
ment of  the  said  dwelling-house,  and  kept  them  so  ejected  and  expelled  for  a 
long  time,  whereby  the  plaintiff  during  all  that  time  lost  and  was  deprived  of 
the  use  and  benefit  of  his  said  dwelling-house,  and  was  put  to  great  incon- 
venience and  much  expense  in  procuring  and  removing  to  another  residence 
for  himself  and  his  family. 

6.  JPor  Mesne  Profits  and  Costs  of  an  Ejectment.  (V) 
That  the  defendant  broke  and  entered  messuages  [^rc.]  (m)  of  the  plaintiff, 

(k)  In  trespass  for  tr&aking  and  entering  Coombes,  9  C.  B.  787 ;   19  L.  J.  C.  B.  336. 

and    expelling    plaintiff,   the    expulsion    is  Trespass   is   the    property  form    of    action 

ptimd  facie  mere  mAter  of  aggravation,  and  where  a  tenant  is  ejected  under  1  &  2  Vict, 

it  suffices  that  defendant  justify  the  breaking  c.  74.     Darlington  v.  Pritchard,  4  M.  &  G. 

and  entering  only,  and  if  plaintiff  rely  on  783;  2  Dowl.  N.  S.  664. 
the  expulsion  as  a  substantive  trespass,  and        (/)  By  the   common   law  procedure   act, 

rendering  defendant  a  trespasser  ab  initio,  he  1852  (15  &  16  Vict.  c.  76),  s.  214,  on  the  trial 

must  new  assign  it.     Taylor  v.  Cole,  2  T.  R.  of  an  ejectment  between  landlord  and  tenant, 

292 ;   1    H.   Bl.   555  ;    but    see   Meriton   v.  the  jury  may  give  damages  for  jnesne  profits 

(m)  The  premises  are  usually  described  as  Pleading  Rules  it  seems  necessary  to  de- 
in  the  declaration  in  ejectment,  in  which  scribe  each  close  by  name  or  abuttals,  as  ante, 
judgment  was   obtained.     But    under    the    Obs.,  "  Trespass." 
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situate  in  the  parish  of ,  in  the  county  aforesaid,  and  ejected  the  plaintiff 

from  his  possession  and  occupation  thereof,  and  kept  him  so  ejected  for  a  long 
time,  and  during  that  time  took  and  received  to  the  use  of  him  the  defendant 
all  the  issues  and  profits  of  the  said  tenements,  {n)  whereby  the  plaintiff"  during 
all  the  time  aforesaid  lost  the  issues  and  profits  of  the  said  tenements,  and  was 
deprived  of  the  use  of  and  of  the  means  of  repairing  and  cultivating  the  same, 
and  necessarily  incurred  divers  expenses  (o)  in  and  about  recovering  possession 
of  the  said  tenements. 


TROVER  AND  DETINUE. 

Obs.  —  Trover  (from  trouver),  which  is  a  special  action  on  the  case,  per  Parke  J. 
Smith  V.  Goodwin,  4  B.  &  Ad.  420,  was  originally  a  form  of  action  designed 
as  a  remedy  for  the  loser  against  the  Jindfr  of  goods,  who  refused  to  restore 
them  on  demand,  and  converted  them  to  his  own  use.  If  the  defendant  has 
been  guilty  of  a  conversion,  it  is  immaterial  hme  he  became  possessed  of  the 
goods,  whether  rightfully  or  wrongfully,  in  the  first  instance.  In  this  action, 
me  plaintiff  does  not,  as  in  detinue,  claim  the  restoration  of  the  goods  them- 
selves, but  only  damages  for  a  conversion  ;  and  it  has  become  the  usual  mode 
of  trying  a  disputed  question  of  title  to  goods.  See  3  Bl.  Com.  152;  1  Chit. 
PI.  7th  ed.  Trover;  Bac.  Ab.  Trover;  3  Stark.  Ev.  3d  ed.  Trover;  [Mock- 
ford  V.  Taylor,  19  C.  B.  N.  S.  209.] 

This  action  lies  for  the  conversion  of  any  kind  of  personal  property,  or  the  un- 
divided part  of  a  chattel,  but  it  does  not  lie  for  the  conversion  of  a  record 
(which  is  not  private  property),  or  for  fixtures  eo  nomine,  not  severed  from  the 
freehold.  Minshall  v.  Lloyd,  2  M.  &  W.  450;  Wilde  v.  Waters,  16  C.  B. 
637;  24  L.  J.  C.  P.  193.  But  an  action  will  lie  for  depriving  the  plaintiff  of 
the  use  and  possession  of  fixtures.  London  &c.  Loan  Company  v.  Drake,  G 
C.  B.  N.  S.  798;  28  L.  J.  C.  P.  297.  The  action  will  not  he  for  money. 
Ortan  v.  Butler,  5  B.  &  Aid.  652.  As  to  the  distinction  between  trespass  and 
trover,  see  Weeton  v.  Woodcock,  5  M.  &  W.  587;  7  Dowl.  853. 

In  order  to  maintain  trover  the  plaintiff  must  prove,  if  contested  by  the  defend- 
ant's pleas,  1st,  his  property  in  the  goods;  2d,  a  conversion  by  the  defendant. 

1.  Properly  in  a  chattel  is  either  absolute  or  special;  Mackintosh  v.  Trotter,  3 
M.  &  W.  184;  Sheen  v.  Richie,  5  M.  &  W.  180;  either  the  absolute  owner  or 
the  special  owner  (that  is,  a  bailee,  carrier,  factor,  &c.),  may  sue  in  trover, 
with  this  distinction,  that  the  former  must  sue  specially  for  an  injury  to  his 
reversion  (see  ante,  593),  if  the  conversion  occur  whilst  a  third  person  has  an 
outstanding  special  title  or  interest;  in  such  case  the  absolute  or  genei-al  owner 
may  sue  as  reversioner  for  the  tort,  if  it  affect  his  reversionary  p-operty,  and 
may  recover  damages  to  the  extent  of  his  loss ;  and  the  special  owner  may 
also  sue  separately  for  the  damage  he  sustains.    It  is  essential  in  trover  that  the 

to  the  time  of  the  verdict,  or  to  some  pre-  all  the  expenses  he  has  been  necessarily  put 

ceding  day  mentioned  specially  in  the  writ,  to  in  the  ejectment,  and  is  not  limited  to  the 

provided  that  the  landlord  shall  not  be  barred  taxed  costs  as  between  party  and  party.  Doe 

from  bringing  any  action  for  the  mense  prof-  i'.  Huddart,  2  Cr.,  M.  &  R.  316  ;  [1  Chitty 

its  which  shall  accrue  from  the  verdict,  or  PI.  215  et  seq.]     The  action  is  to  be  brought 

the  specified  day  down  to  the  day  of  recov-  against  the  party  actually  withholding  pos- 

ering  possession.     They  need  not  be  claimed  session,  and  it  lies  against  a  tenant  for  the 

in  the  writ.     Smith  v.  Tett,  23  L.  J.  Ex.  93 ;  holding  over   of   his   under-tenants,   if   the 

[9  Ex.  307.    See  Genl.  Sts.  Mass.  c.  134,  §  13  former    identify    himself    with    the    latter. 

et  seq.}     Trespass  in  the  above  form  is  the  Buvne  v.  Richardson,  4  Taunt.  720 ;  Doe  v. 

remedy  by  an  owner  of  land,  after  a  recovery  Harlow,  12  Ad.  &  E.  40.     As  to  evidence, 

in  ejectment,  to  obtain  compensation  for  oc-  see  Ad.  Ej.  342  ;  2  Stark.  Ev.  434,  3d  ed. ; 

cupation  fi-om  the  time  the  party  wrmrifuUy  Doe  v.  Huddart,  2  Cr.,  M.  &  R.  316. 
held  possession  until  possession  was  regained,         (n)  If  the  defendant  committed  waste  or 

together  with  damages  for  any  waste  com-  injury,  here   state  it.      See    the  preceding 

mitted  (if  charged  in  the  declaration),  and  forms. 


the  costs  of  the  ejectment.    Where  there  is        (o)    Can  only  recover  costs  as  between 
judgment  by  default,  in  ejectment,  the  plain-    party  a: 
ti6f  may,  in  trespass  for  mense  profits,  recover     W.  47. 


DECLARATIONS   IN   TORT.      TROVER.  619 

Obs.  plaintiff  should  have  the  possessory  title,  that  is,  the  right  to  the  immediate 
possession  of  the  goods;  Addison  v.  Round,  4  Ad.  &  E.  803;  and  therefore, 
where  a  bill  of  sale  covenanted  that  the  assignor  should  retain  possession  of 
goods  until  default  in  payment  of  a  debt,  it  was  held  that  the  assignee,  not 
having  demanded  it,  could  not  maintain  trover  for  the  goods  against  the 
sheriff  for  taking  them  in  execution.  Bradley  v.  Copley,  1  C.  B.  685.  But 
tiie  general  owner,  and,  it  seems,  the  special  owner,  suing  in  trover,  need  not 
show  that  he  was  in  actual  possession  at  the  time  of  the  conversion,  the  riglU 
to  possession  is  sufficient.  2  Saund.  47,  notes;  1  Chit.  PI.  and  3  Stark.  Ev. 
Ind.  "  Trover;"  [Winship  v.  Neale,  10  Gray,  382.]  In  the  case  of  a  sim- 
ple bailment  of  a  chattel,  it  may  be  recovered  in  trover  either  by  the  bailor 
or  bailee.  Nichols  v.  Bastard,  2  Cr.,  M.  &  R.  659;  Gordon  v.  Harper,  7  T. 
R.  12;  Manders  v.  Williams,  4  Ex.  339;  18  L.  J.  Ex.  437.  See  Lancashire 
Waggon  Company  v.  Fitzhugh,  30  L.  J.  Ex.  231.  But  a  mere  lien  on  goods 
does  not  give  a  right  to  maintain  trover.  Legg  v.  Evans,  6  M.  &  W.  36;  9 
L.  J.  Ex.  102;  Milgate  v.  Kebble,  3  M.  &  G.  100.  The  declaration  claims  a 
right  «>f  possession  in  the  plaintiff,  at  the  time  of  the  conversion.  Per  Patte- 
son  J.  White  t\  Teal,  12  Ad.  &  E.  112.  Possession  only  is  sufficient  as 
against  a  mere  wrong-doer.  Jeffries  v.  Great  Western  Ry.  Co.  5  El.  &  Bl. 
802;  26  L.  J.  Q.  B.  107;  Bourne  v.  Fosbrooke,  34  L.  J.  C.  P.  164;  Armory 
V.  Delamirie,  1  Smith's  L.  C.  The  finder  of  goods  has  a  good  title  as  against 
every  one  but  the  true  owner.  Bridges  v.  Hawksworth,  21  L.  J.  Q.  B.  75. 
See  Buckley  v.  Gross,  32  L.  J.  Q.  B.  129;  [19  C.  B.  N.  S.  566;  McAvoy  v. 
Medina,  U  Allen,  548;  Lawrence  v.  The  State,  1  Humph.  228;  Kincaid  v. 
Eaton,  98  Mass.  139;  Wentworth  v.  Day,  3  Met.  354;  Mathews  v.  Harsell, 
1  E.  D.  Smith,  393.]  The  ^aiuifous  bailor  of  goods  may  sue  a  wrong-doer, 
who  takes  them  from  die  bailee.  ^ichoUs  v.  Bastard,  2  Cr. ,  M.  &  R.  659.  This 
action  also  Ues  against  a  mere  wrong-doer  (not  deriving  any  power  or  author- 
ity from  the  real  owner)  at  the  suit  of  a  person  who  had  only  the  actual  pos- 
session of  the  goods  at  the  time  of  the  wrongful  taking  or  conversion,  as  the 
finder  or  gratuitous  bailee,  or  borrower  of  goods.  lb.  And  it  lies  at  the  suit 
of  a  bailor  of  goods  against  the  innocent  purchaser  from  the  baUee.  Cooper 
V.  Wilmott,  1  C.  B.  672;  Metcalfe  v.  Lumsden,  1  C.  &  K.  309. 
2.  The  conversion  is  the  gist  of  this  action.  A  conversion  does  not  mean  a  de- 
struction of  the  goods,  nor  does  it  necessarily  import  an  acquisition  of  prop- 
erty in  the  defendant,  or  a  total  or  absolute  loss  of  the  goods  to  the  plaintiff, 
but  it  consists  in  any  tortious  act  by  which  the  defendant  deprives  the  plain- 
tiff of  his  goods,  either  wholly  or  but  for  a  time.  2  Stark.  Ev.  839;  2  Saund. 
46,  47.  But  the  merely  wrongful  asportation  of  a  chattel  does  not  amount  to 
a  conversion,  unless  done  with  intent  to  convert  it  to  the  use  of  defendant  or 
another,  or  unless  it  either  changes  or  destroys  the  quality  of  the  chattel. 
Fouldes  V.  WUloughby,  8  M.  &  W.  840.  So  a  mere  refusal  to  allow  plain- 
tiff's servant  to  come  on  the  close  of  the  defendant  to  take  away  property  of 
the  plaintiff  does  not  amount  to  a  conversion.  Thorowgood  v.  Robinson,  6  Q. 
B.  769;  and  see  Needham  v.  Rawbone,  6  Q.  B.  771,  note;  and  Milgate  v. 
Kebble,  3  M.  &  G.  100.  A  conversion  may  be  either,  1st,  by  wrongfully  tak- 
ing goods;  2d,  by  some  other  illegal  assuviplion  of  ovmership,  or  by  illegally 
using  or  misusing  goods;  or  3d,  by  a  wrongful  detention;  see  1  Chit.  PI.  Lid. 
"Trover,"  where  these  grounds  of  conversion  are  discussed;  2  Saund.  47, 
notes;  3  Stark.  Ev.  3d  ed.  Trover.  What  act  will  amount  to  a  conver- 
sion when  proved  is  a  question  of  law.  lb.  The  ordinary  presumptive  proof 
of  a  conversion  consists  in  evidence  of  a  demand  of  the  goods  by  the  plain- 
tiff, and  a  refusal  to  deliver  them  by  the  defendant,  who  has  possession  of 
them.  A  conversion  is,  it  seems,  a  presumption,  which,  in  point  of  law,  a 
jury  ought  to  make  from  such  evidence,  unexplained  by  circumstances,  but  it 
is  a  presumption  in  law  apd  fact,  and  if  the  jury  simply  find  the  fact  of  a  de- 
mand and  refusal,  the  court  cannot  infer  a  conversion.  This  proof  is  always 
necessary  where  the  goods  came  lawfully  into  the  defendant's  possession,  as 
by  finding,  or  upon  a  bailment,  or  delivery  by  the  owner;  but  it  is  unneces- 
sary where  a  tortious  taking  of  the  goods  can  be  proved.  Previous  to  the 
proof  of  a  demand  and  refusal,  evidence  of  the  possession  by  the  defendant 
is  essential;  and  proof  of  a  possession  by  a  servant  of  the  defendant  is  in- 
sufficient, unless  it  be  proved  that  he  was  his  agent  for  the  purpose,  or  that 
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Obs.  the  agent  was  employed,  and  the  goods  delivered  in  the  course  of  trade. 
Thus,  a  delivery  to  the  servant  of  a  pawnbroker  in  the  shop  is  evidence  of  a 
delivery  to  a  pawnbroker.  2  Stark.  Ev.  3d  ed.  tit.  Trover.  The  demand 
and  refusal  must  be  absolute  and  unqualified.  Philpott  v.  KeUey,  3  Ad.  &  E. 
106;  Eushworth  v.  Taylor,  3  Q.  B.  699.  But  an  offer  to  deliver  up  property, 
accompanied  by  a  condition  which  the  holder  has  no  right  to  impose,  amounts 
to  a  conversion.  Davies  v.  Vernon,  6  Q.  B.  443.  Refusal  on  account  of  the 
goods  having  been  attached  in  the  defendant's  hands  by  a  foreign  attachment. 
Verrell  v.  Robinson,  2  Cr.,  M.  &  R.  495;  and  see  Pillot  v.  Wilkinson,  32  L. 
J.  Ex.  201;  34  lb.  22.  A  refusal  founded  on  a  claim  of  right  is  evidence  of 
a  conversion,  though  defendant  have  a  lien  on  the  goods.  Cannee  v.  Sparton, 
8  Scott  N.  R.  714;  Weeks  v.  Good,  6  C.  B.  N.  S.  367.  But  when  there  is  a 
bondjide  doubt  as  to  the  title,  the  defendant  has  a  reasonable  time  in  which  to 
clear  it  up.  Vaughan  v.  Watt,  6  M.  &  W.  497;  Towne  v.  Lewis,  7  C.  B. 
608;  Pitt  w.  Wilkinson,  ubi  sup. 

As  to  the  damages  generally,  see  Addison  on  Torts.  The  damages  should  be 
the  value  of  the  goods  at  the  time  of  the  conversion;  Merceii  t/.  Jones,  3 
Camp.  477;  Davis  v.  Oswell,  7  C.  &  P.  804;  [1  Chitty  PL  181,  note  (y)  ;  and 
interest;  Robinson  v.  Hartridge,  13  Florida,  501;  Northern  Transp.  Co.  v. 
Sellick,  52  111.  249;]  or,  it  seems,  at  any  subsequent  time,  at  the  discretion  of 
the  jury.  Greening  d.  Wilkinson,  1  C.  &  P.  625.  The  defendant  cannot,  on 
not  guilty,  prove  title  in  another  to  mitigate  damages.  Finch  v.  Blount,  7  C. 
&P.  478.  If  the  plaintiff  claim  special  damages,  that  is,  damages  not  necessa- 
rily consequent  on  the  conversion,  he  should  charge  them  in  his  declaration. 
Moon  V.  Raphael,  2  Bing.  N.  C.  310;  Davis  u.  Oswell,  7  C.  &  P.  804;  Bodley 
V.  Reynolds,  15  L.  J.  Q.  B.  219.  Damages  in  trover  by  assignee  of  bankrupt 
against  sheriff.  Whitehouse  v.  Atkinson,  3  C.  &  P.  344.  In  trover  for  an 
unstamped  guaranty,  it  was  held  that  Ihe  damages  should  equal  what  might 
have  been  recovered  on  it  if  properly  stamped.  M'Leod  v.  M'Ghie,  2  M.  & 
G.  326.  See  Turner  v.  Hardcastle,  31  L.  J.  C.  P.  193;  [11  C.  B.  N.  S.  683;] 
Chinery  v.  Viall,  29  L.  J.  Ex.  180;  [5  H.  &  N.  288;]  Johnson  v.  Stear,  33 
L.J.  C.  P.  130;  [15  C.  B.  N.  S.  330.] 

Special  damage  must  be  stated  in  the  declaration,  if  any.  The  jury  may  give 
interest  as  damages  if  they  please.  3  &  4  W.  4,  c.  42,  s.  29. 

1.  Wrongful  Seizure  or  Conversion  of  Croods.  (jp) 

That  the  defendant  converted  {q)  to  his  own  use,  and  wrongfully  deprived 

(p)  This  form  is  given  by  the  common  precedent  to  the  plaintiff's  right  of  posses- 
law  procedure  act  1852,  15  &  16  Vict.  o.  sion,  such  as  the  defendants  making  default 
76,  sch.  B,  28,  except  that  "  or  "  is  used  in-  in  payment  of  a  debt,  the  above  count  will 
stead  of  "  and,"  apparently  with  the  inten-  not  lie.  Bradley  v.  Copley,  1  p.  B.  685 ; 
tion  that  one  or  other  of  the  statements  Manders  u.  Williams,  4  Ex.  339;  18  L.  J. 
should  be  used.  See  per  Willes  J.  in  The  Ex.  437.  Actual  possession,  Bridges  v. 
London  &  Westminster  Loan  Co.  v.  Drake,  Hawksworth,  21  L.  J.  Q.  B.  75,  even  though 
28  L.  J.  C.  P.  297,  298 ;  [6  C.  B.  N.  S.  798 ;]  obtained  fraudulently,  is  sufficient  a^^ainst  a 
and  see  Baker  v.  Gray,  17  C.  B.  402.  The  wrong-doer;  Newnhami).  Stevenson,  20  L.  J. 
general  practice,  however,  is  to  declare  as  in  C.  P.  Ill;  [13  C.  B.  285;]  and  the  true 
the  text.  See  form,  &c.  by  husband  and  owner  may  recover  goods  stolen ;  Scatter- 
wife.  Ayling  v.  Whicher,  6"  Ad.  &  E.  259.  good  v.  Sylvester,  15  Q.  B.  506 ;  19  L.  J.  Q. 
Against  husband  and  wife  on  a  conversion  B.  447;  or  illegally  pledged;  Cheeseman 
by  the  latter.  Catteral  v.  Kenyon,  3  Q.  B.  v.  Exall,  6  Ex.  341 ;  20  L.  J.  Ex.  209 ;  or 
310.  This  count  is  proper  when  the  plain-  improperly  sold  ;  Langton  v.  Higgins,  4  H. 
tiff  had  actual  possession  of  the  goods  at  the  &  N.  402 ;  28  L.  J.  Ex.  252.  And  one  tenant 
time  of  the  conversion.  Davis  v.  Danks,  3  in  common  may  sue  another  who  disposes  of 
Ex.  435 ;  18  L.  J.  229.  If  he  had  only  the  the  property.  Mayhew  v.  Herriek,  7  C.  B. 
right  of  possession,  the  form  in  detinue  229;  18  L.  J.  C.  V.  179.  What  a  conver- 
should  be  used.  Addison  w.  Round,  4  Ad.  sion,  see  'Tear  v.  Freebody,  4  C.  B.  N.  S. 
&  E.  803.  If  he  be  only  a  reversioner,  228.  What  is  evidence  of  a  joint  conversion 
either  of  real  or  personal  property,  that  by  several,  see  Atkin  u.  Sinter,  1  C.  &  K. 
should  be  stated,  and  an  injury  to  the  re-  356. 

version  shown.    Ante,  "  Reversion,"  p.  594 ;         (q)    That     is,     intentionally     converted. 

Dobsou  V.  Blackman,  9  Q.  B.  991 ;  16  L.  J.  Fouldes   v.  Willonghby,  8   M.  &  W.  540 ; 

Q.  B.  233  ;  Kidgill.y.  Moore,  9  C.  B.  364 ;  19  Powell  v.  Hoyland,  6  Ex.  67  ;  20  L.  J.  Ex. 

L.  J.  C.  P.  177.    If  there  be  any  condition  82. 
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the  plaintiff  of  the  use  and  possession  (r)  of  the  plaintiff's  goods,  that  is  to  say, 
iron,  hops,  household  furniture  [or  as  the  case  may  be'],  (s) 

[  Oount  for  the  conversion  of  carpenter's  tools,  stating  as  special  damage  that 
the  plaintiff"  was  prevented  from  working.  Bodley  v.  Reynolds,  8  Q.  B.  779. 
Of  a  ship,  tackle,  stores,  Sfc.  Reid  v.  Fairbanks,  13  C.  B.  692.  Of  a  wind- 
mill. Flory  V.  Denny,  7  Ex.  581.  For  the  conversion  of  dead  grouse.  Lons- 
dale V.  Rigg,  11  Ex.  669  ;  1  H.  &  N.  923.  Of  rabbits.  Blades  v.  Higgs,  12 
C.  B.  N.  S.  501 ;  11  H.  L.  Cas.  621. 

la.  Another  Form  for  same. 
And  the  plaintiff  says  the  defendant  has  converted  to  his  own  use  one  horse, 
the  property  of  the  plaintiff  [or  "  the  goods  mentioned  in  the  schedule  hereto 
annexed  "]. 

2.  By  Assignees  for  a  Oonversion  before  Bankruptcy.  (*) 

That  the  defendant,  before  A.  B.  became  bankrupt,  converted  to  his  own 
use,  and  wrongfully  deprived  A.  B.  of  the  use  and  possession  of  his  goods,  that 
is  to  say  [^describe  the  goods  according  to  the  fact']. 

3.  By  Assignees  for  a  Conversion  after  Bankrwptay . 
That  the  defendant,  after  A.  B.  became  bankrupt,  converted  to  his  own  use, 
and  wrongfully  deprived  the  plaintiffs  as  assignees  as  aforesaid,  of  the  use  and 
possession  of  the  goods  of  the  plaintiffs  as  such  assignees,  that  is  to  say  {describe 
the  goods]. 

4.  By  Executor  for  a  Conversion  in  the  Testator's  Lifetime,  (u) 

That  the  defendant,  in  the  lifetime  of  the  said  A.  B.,  converted  to  his  own 
use,  and  wrongfully  deprived  the  said  A.  B.  of  the  use  and  possession  of  his 
goods,  that  is  to  say  [^describe  goods]. 

(r)  That  is  seised,  but  not  merely  by  his  man,  1   Alcock  &  Napier,  22,  Irish.     It   is 

servant  without  the  defendant's  knowledge ;  not  advisable  to  enumerate  too  many  goods, 

Gordon  v.  Eolt,  4  Ex.  365 ;   18  L.  J.  Ex.  because  the  defendant  may  have  the  verdict 

432;  Freeman  k.  Eosher,  13  Q.  B.  780;   18  entered  for    him   as   to   those  not   proved. 

L.J.  Q.  B.  340;  unless  the  defendant  after-  WilliamS  v.  Great  Western  Ry.  Co.  I  Dowl. 

wards  ratified  the  act,  which  even  a  corpora-  N.  S.  16. 

tion  may  do  if  for  their  benefit.      Eastern  {()  Commence  as  ante,  p.  8.     This  form  is 

Counties  Ry.  Co.  r.  Broom,  6  Ex.  314 ;  20  proper  where  there  was  a  clear  conversion 

Ii.  J.  Ex.  196.  be/ore  the  act  of  bankruptcy  for  which  the 

(s )  A  general  deiscription  of  a  deed  or  bill  bankrupt  might  have  maintained  trover.  In 
is  sufiicieut,  and  the  date  need  not  be  men-  most  instances  the  next  form  is  appropriate 
tioned.  Cro.  Car.  262 ;  Bac.  Ab.  Detinue,  B.  where  there  is  anj'  doubt  whetlier  the  con- 
In  an  action  for  an  injury  to,  or  for  the  version  was  not  after  the  bankruptcy,  and  it 
conversion  of  goods,  a  general  description  of  may  be  added  as  a  second  count  without  vio- 
their  nature,  as  in  the  form,  should  be  given,  lating  the  pleading  rules.  Lackington  v. 
I  Sannd.  333,  note  (7);  2  Sannd.  74,  note  Vines,  1  D.  &  L.  716.  What  evidence  will 
(1);  1  Chit.  PI.  7th  ed.  391;  Steph.  Index,  support  the  latter  count.  Edwards  i\  Hooper, 
A  declaration  in  trover  for  "  divers  goods  11M.&  W.  366.  Whenever  the  bankrupt 
and  chattels"  would  be  substantially  bad.  could  have  maintained  the  action,  in  case  no 
lb. ;  Pope  ».  Tillman,  7  Taunt.  642.  In  tro-  bankruptcy  had  intervened,,  the  depositions 
ver  for  "  a  ship  with  the  apparel  and  appur-  were  conclusive  evidence  under  6  Geo.  4,  c 
tenances,"  the  plaintiff  having  failed  as  to  16,  a.  92.  Alsager  o.  Close,  10  M.  &  W. 
the  ship,  was  not  allowed  to  set  up  a  distinct  576. 

title  to  a  new  boat  and  cordage.    Shannon  v.  (u)  Commence  as  ante,  p.  7  or  13.    A  sim- 

Owen,  1  M.  &  R.  392.    Trover  for  "  twenty  ilar  form  by  an  administrator  may  easily  be 

acres  of  barley,"  held  good,  as  only  desig-  framed, 
nating  the  quantity  of  corn.    Joyce  v.  Hay- 
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5.  By  an  Executor  for  a  Conversion  after  the  Testator's  Death. 
That  the  defendant,  after  the  death  of  the  said  A.  B.,  converted  to  his 
own  use,  and  wrongfully  deprived  the  plaintiff,  as  such  executor  \_or  "  admin- 
istrator"] as  aforesaid,  of  the  use  and  possession  of  goods  of  the  plaintiff  as 
such  executor  [^or  "  administrator  "]],  that  is  to  say  '[describe  goodsJi- 

6,  Trover  against  an  Executor  for  a  Conversion  hy  the  Testator. 
That  the  said  A.  B.  in  his  lifetime,  and  within  six  calendar  months  next 
before  his  death,  converted  to  his  own  use,  and  wrongfully  deprived  the  plain- 
tiff of  the  use  and  possession  of  his  goods,  that  is  to  say  [describe  them],  and 
the  plaintiff  says  that  this  action  was  commenced  within  six  calendar  months 
next  after  the  defendant,  as  executor  as  aforesaid,  took  upon  himself  the  admin- 
istration of  the  estate  and  effects  of  the  said  A.  B. 

DETINUE. 

Obs.  —  In  this  form  of  action  the  plaintiff  claims  the  specific  recovery  of  goods  and 
chattels,  or  deeds,  or  writings,  detained  from  him  by  the  defendant,  with 
damages  for  the  detention.  Special  form,  Atkinson  v.  Baker,  4  Taunt.  E. 
229.  See  3  Bl.-  Com.  146,  152  ;  Co.  Litt.  296  6;  1  Cliit.  PI.  121  ;  Steph.  ;  2 
Stark.  Ev.  tit.  Detinue,  280  ;  Selw.  N.  P.  Detinue.  This  action  lies  for  a 
wrongful  detention,  whether  the  taking  were  in  the  first  instance  lawful  or 
wrongful,  lb.,  and  it  is  sufficient  to  maintain  the  action  if  the  plaintiff  is 
entitled  to  the  possession  of  goods  wronrfuUy  detained.  Gledstane  v.  Hewitt, 
1  C.  &  J.  565  ;  Newton  v.  Beck,  27  L.  J.  Ex.  272  ;  [3  H.  &  N.  220  ;]  Oliver 
V.  Oliver,  31  L.  J.  C.  P.  4  ;  [11  C.  B.  N.  S.  139  ;  Eyre  v.  Higbee,  15  How. 
Pr.  45  ;  S.  C.  22  How.  Pr.  198.]  And  it  lies  though  the  defendant  have 
wrongfully  parted  with  the  goods  before  action  brought.  Jones  v.  Dowle,  9  M. 
&  W.  19  ;  1  Dowl.  N.  S.  391.  In  trover,  damages  (only)  for  a  conversion  are 
recoverable,  the  goods  themselves  cannot  be  obtained  ;  though  this  is  obviated 
in  practice  by  the  pry  being  directed,  by  consent,  to  give  damages  greater 
than  the  value  of  the  goods,  with  a  condition  that  they  are  to  be  reduced  to 
40s.  if  the  goods  are  restored.  In  detinue  the  plaintiff  claims  the  goods  in 
specie.  The  judgment  is,  in  effect,  that  he  recover  the  goods  if  they  can  he 
obtained  from  the  defendant  by  the  sheriff,  and  a  certain  sum  assessed  by  the 
jury  for  damages  for  the  detention  ;  and  if  the  goods  cannot  be  had,  then  a 
certain  sum  assessed  hy  the  jury  as  their  value,  besides  the  damages  for  de- 
tention, with  costs.  Therefore,  in  case  the  plaintiff  is  anxious  to  get  posses- 
sion of  the  identical  goods  or  deeds  claimed,  detinue  is  a  better  form  of  action 
than  trover.  The  jury  must  assess  the  value  of  each  of  the  goods,  &e. 
separately,  because  some  of  them  may  be  forthcoming,  others  not,  when  exe- 
cution issues.  Phillips  v.  Jones,  15  Q.  B.  780;  19  L.  J.  Q.  B.  374.  See  Wil- 
liams V.  Archer,  5  C.  B.  318  ;  17  L.  J.  C.  P.  82  ;  and  if  the  jury  omit  to  do 
this,  the  error  cannot  be  corrected  by  a  writ  of  inquiry.  Pawly  v.  Holly,  2 
Bl.  R.  854;  Anderson  u.  Passman,  7  C.  &  P.  193,  Coleridge  J.  In  detinue 
for  several  things,  the  court  would  not  on  motion  assess  the  damages  as  to 
one  article,  and  strike  it  out  of  the  declaration  on  its  being  delivered  up  to 
the  plaintiff;  Phillips  v.  Hayward,  3  Dowl.  362;  but  in  practice  orders  are 
made  both  in  detinue  and  trover,  that  upon  delivery  up  of  the  goods  and 
payment  of  nominal  damages  and  costs  the  action  be  stayed  by  writ,  and  that 
in  case  the  plaintiff  should  elect  to  proceed  for  greater  damages  or  other 
goods;  and  should  fail,  he  should  pay  costs  subsequently  incurred.  See  2 
Chit.  Pr.  11th  ed.  1367;  Chit  Forms,  9th  ed.  796. 
As  different  causes  of  actions  may  now  be  joined,  provided  they  be  by  and 
against  the  same  parties  and  in  the  same  rights,  but  not  accruing  to  the 
plaintiff  in  different  rights,  such  as  assignees,  executor,  &c.  a  count  in 
trover  may  be  joined  to  one  in  detinue;  15  &  16  Vict.  c.  76,  s.  41 ;  but  unless 
there  be  some  special  reason  for  both,  one  or  other  maybe  ordered  to  be  struck 
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Obb.  out,  upon  application  to  the  court  or  a  judge.  [Mookford  v.  Taylor,  19  C.  B. 
N.  S.  209.]  A  count  in  detinue  for  a  bill  wiU  be  allowed,  with  one  for  the 
amount  of  the  bill.     Kirkpatrick  v.  The  Bank  of  England,  8  Dowl.  881. 

And  if  all,  or  any,  are  delivered  up  after  action  brought,  the  plaintiff  cannot 
have  judgment  to  recover  the  goods  so  delivered  to  him  or  their  value,  but 
may  have  judgment  to  recover  damages  for  their  detention  if  he  has  sustained 
any  damage,  and  may  have  judgment  to  recover  the  residue  of  the  goods  or 
their  value,  and  damages  for  theu*  detention.  Crossfield  and  other  Adminis- 
trators I'.  Such,  22  L.  j.  Ex.  65;  [8  Ex.  159.]  ■ 

The  courts  of  common  law  have  now  power  to  compel  the  delivering  up  of  the 
chattels  in  specie  by  17  &  18  Vict.  c.  125,  s.  78,  which  enacts  that  "  The 
court  or  a  judge  shall  have  power,  if  they  or  he  see  fit  so  to  do,  upon  the 
application  of  the  plaintiff  in  any  action  for  the  detention  of  any  chattel,  to 
order  that  execution  shall  issue  for  the  return  of  the  chattel  detained,  without 
giving  the  defendant  the  option  of  retaining  such  chattel  upon  paying  the 
value  assessed,  and  that  if  the  said  chattel  cannot  be  found,  and  unless  the 
court  or  a  judge  shall  otherwise  order,  the  sheriff  shall  distrain  the  defendant 
by  all  his  lands  and  chattels  in  the  said  sheriff's  bailiwick,  till  the  defendant 
render  such  chattel,  or,  at  the  option  of  the  plaintiff  that  he  cause  to  be 
made  of  the  defendant's  goods  the  assessed  value  of  such  chattel,  provided 
that  the  plaintiff  shall,  either  by  the  same  or  a  separate  writ  of  execution, 
he  entitled  to  have  made  of  the  defendant's  goods,  the  damages,  costs,  and 
interest  in  such  action." 

But  this  rule  as  to  option  does  not  apply  where,  at  the  trial,  the  value  of  the 
article  has  not  been  assessed.  Chilton  v.  Carrington,  24  L.  J.  C.  P.  78;  1 
Jur.  N.  S.  477.  See  the  form  of  a  writ  of  execution  under  this  section,  Reg. 
Mich.  1854,  Nos.  34,  35.  These  writs  do  not  contain  any  clause  directing 
the  damages,  costs,  or  interest  in  the  action  to  be  levied.  These  writs  can- 
not be  issued  without  a  rule  of  court  or  order  of  a  judge.  See  1  Chit. 
Arch.  Pr.  11th  ed.  698. 

1.  Count  in  Detinue,  (x) 
That  the  defendant  detained  from  the  plaintiif  his  title-deeds  of  land,  called 
Belmount,  in  the  county  of ,  that  is  to  say  [describe  deeds^. 

2.  Form  stating  Special  Damage,  (y) 
That  the  defendant  detained  from  the  plaintiff  his  goods,  that  is  to  say,  a 

lease  of  premises  in Street,  in  the  county  of ,  and  by  reason  of  the 

premises  the  plaintiff  was  prevented  from  selling,  and  lost  divers  opportunities 
of  selling  on  advantageous  terms  the  said  premises,  and  the  term  and  interest 
therein,  and  was  prevented  from  obtaining  and  receiving  the  price  for  which 
he  might  have  sold  the  same ;  and  by  reason  of  the  matters  aforesaid,  and  the 
said  detention  of  the  said  lease,  was  prevented  from  selling  the  term  and  inter- 
est of  the  plaintiff  in  the  said  premises  to  one  A.  B.,  who  would  have  bought 

the  same,  and  the  plaintiff  claims  a  return  of  the  said  lease,  and  £ ;  for  its 

detention. 

(x)  This  form  is  given  bv  the  common  548.  [As  to  replevin,  see  Litchman  v.  Pot- 
law  procedure  act,  1852  (15  &  16  Vict.  c.  ter,  U6  Mass.  371;  ante,  592, note  (/).]  The 
76),  sched.  B,  29.  date  of  a  deed  need  not  be  mentioned.  Al- 
ly) This  action  lies,  though  the  defendant  corn  v.  Westbroolc,  1  Wils.  116.  A  count  in 
have  wrongfully  parted  with  the  goods  be-  detinue  for  a  bill,  and  one  for  money  had  and 
fore  suit.  Jones  v.  Dowle,  9  M.  &  W.  19.  received,  would  be  allowed.  Kirkpatrick  v. 
The  goods,  &c.  are  usually  described  as  in  Bank  of  England,  8  Dowl.  881 .  The  value 
trover.  And  it  is  said  more  certainty  is  re-  of  each  article  should  be  separately  assessed 
quired  in  the  description  of  the  goods  in  by  the  jury.  Phillips  v.  Jones,  15  Q.  B. 
detinue  than  in  trover.  2  Saund.  74  c;  Co.  780;  19  L.  J.  Q.  B.  374 ;  and  see  Williams 
Litt.  286  6;  Graham  v.  Gracie,   13    Q.  B.  v.  Archer,  5  C.  B.  318;  17  L.  J.  C.  P.  82. 
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TRUSTEES  OF  PUBLIC  WORKS. 
See  ante,  "  Commissioner,"  "  Negligence." 


TURBARY. 

See  OTite,  "  Common  of  Pasture,"  and ;>os<,  pleas,  "  Trespass  to  Realty."  Form 
for  disturbance  of  common  of  turbary,  Greenhow  «.  Ilsley,  Willes  R.  619; 
2  Cbit.  on  PL  7th  ed.  611. 

Turbary  is  a  privilege  of  cutting  and  carrying  away  turf,  and  is  appendant  to 
an  ancient  house,  the  right  being  limited  to  the  requirements  of  the  house. 
Co.  Litt.  36  J,  37  a.  It  does  not  confer  the  right  to  use  otherwise  than  for 
burning.     Valentine  v.  Penny,  Noy's  R.  145  ;  Wilson  v.  Willes,  7  East,  121. 


WAGON,  OR  COACH,  OR  BOOKING  OFFICE  KEEPER. 

Obs.  —  See  a  form  in  contract,  ante,  pt.  1,  p.  105,  form  14.  Gibbart  v.  Dale,  5 
Ad.  &  E.  543.  Form  for  losing  passengers'  luggage,  ante,  493,  form  6. 
Miles  V.  Cattle,  6  Bing.  744.  The  contract  of  a  booking  office  keeper  is 
only  to  deliver  safely  to  a  carrier,  and  it  is  not  sufficient  evidence  of  neg- 
Ugence  on  the  part  of  such  office  keeper  to  show  merely  that  the  goods  did 
not  reach  their  destination;  Gibbart  v.  Dale,  ubi  sup.  ;  nor  does  trover  lie 
against  the  office  keeper  in  such  case;  Williams  v.  Jessey,  5  Scott,  66;  unless 
the  goods  be  lost  by  wilful  negligence.  Wyld  v.  Pickford,  8  M.  &  W.  443. 
But  it  is  otherwise  with  a  warehouseman.  Devereux  v.  Barclay,  2  B.  &  Aid. 
702.     See  Chitty  &  Temple  on  Carriers,  18-60. 


WAREHOUSEMAN. 

Obs. —  See  the  common  count  for  warehouseroom,  ante,  pt.  1,  p.  256.  Trover 
lies  against  a  warehouseman  for  the  misdelivery  of  goods,  even  though  it  is 
by  mistake.  Devereux  v.  Barclay,  2  B.  &  Aid.  702.  Warehousemen  and 
wharfingers  may  insure  their  customers'  goods  against  fire,  and  may  recover 
the  whole  value  under  a  policy  oh  goods  ' '  held  in  trust  or  on  commission. ' ' 
Waters  v.  Monarch  Assurance  Co.  5  El.  &  Bl.  870;  25  L.  J.  Q.  B.  102. 
See ^osi,  pleas,  tit.   "Lien." 

I 

WARRANTIES. 
See  "  Fraud,"  ante,  518  et  seq.  and  "Warranty,"  ante,  part  1,  pp.  256-262,  475. 


WASTE. 
See  "  Landlord  and  Tenant,"  "  Eector,"  "  Dilapidation,"  "  Eeversion.' 


WATERCOURSES. 

Obb.  —  See  Gale  on  Easements,  by  Willes.  The  right  to  the  enjoyment  of  a  water- 
course is  an  easement  and  not  a  profit  a  prendre  in  the  soil  of  another.  In 
Mannincr  v.  Wasdale,  5  Ad.  &  E.  758,  it  was  held  that  the  right  of  an  occu- 
pier of  an  ancient  messuage  to  water  his  cattle  at  a  pond,  and  to  take  the 
water  thereof  for  domestic  purposes  for  the  more  convenient  use  of  his  mes- 
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Ous.  suage,  is  an  easement.  See  Race  v.  Ward,  4  El.  &  Bl.  702;  Bailey  v.  Apple- 
yard,  8  Ad.  &  E.  161.  [Mr.  Angell  in  his  work  on  Watercourses  (§  90) 
says,  "  The  right  to  the  use  of  the  flow  of  the  water,  in  its  natural  course, 
and  to  the  momentum  of  its  fall  on  the  land  of  the  proprietor,  is  not  what  is 
called  an  easement,  because  it  ia  inseparably  connected  with,  and  inherent  in, 
the  property  in  the  land;  it  is  parcel  of  the  inheritance  and  passes  with 
it."  In  Johnson  v.  Jordan,  2  Met.  239,  Shaw  C.  J.  says,  a  natural  water- 
course "is  inseparably  annexed  to  the  soil,  and  passes  with  it,  not  as  an 
easement,  nor  as  an  appurtenance,  but  as  parcel.  Use  does  not  create  it; 
and  disuse  cannot  destroy  or  suspend  it.  Unity  of  possession  and  title  in 
such  land  with  the  lands  above  it  or  below  it  does  not  extinguish  or  suspend 
it."  In  a  later  case,  Gary  a.  Daniels,  5  Met.  238,  Wilde  J.  says,  "  The 
right  which  a  party  has  to  the  use  of  water  flowing  over  his  own  land  is  un- 
doubtedly identified  with  the  realty,  and  is  a  real  or  corporeal  hereditament, 
and  not  an  easement;  but  the  right  of  a  party  to  have  the  water  of  a  stream 
or  watercourse  flow  to  or  from  his  lands  or  mill,  over  the  land  of  another,  is 
an  incorporeal  hereditament,  and  an  easement,  or  a  praedial  service,  as 
defined  by  the  civil  law.  And  it  is  immaterial  whether  the  watercourse  be 
natural  or  artificial ;  or  whether  the  right  is  derived  ex  jure  naturoe,  or  by  grant 
or  prescription."  This  language  is  quoted,  as  a  correct  statement  of  the  law, 
by  Hubbard  J.  in  the  still  later  case  of  Crittenton  v.  Alger,  11  Met.  284.  See 
the  remarks  of  Erie  J.  in  Stokoe  o.  Singers,  8  El.  &  Bl.  36;  Pollock  C.  B. 
in  Dickinson  v.  Grand  Junction  Canal  Co.  7  Exch.  299,  300;  Parke  B.  in 
Rawstron  c.  Taylor,  11  Exch.  382;  Wightman  J.  in  Chasgrnore  v.  Richards, 
7  H.  L.  Cas.  349;  5  H.  &  N.  984,  985;  and  Lord  Wensleydale  in  the  same 
case;  Holsman  v.  Boiling  Spring  Bleaching  Co.  1  McCarter,  343;  Wheatley 
«.  Baugh,  25  Penn.  St.  528,  531,  and  other  cases  cited  in  note  (1)  to  Angell 
Watercourses,  §  90.] 
The  law  respecting  tbe  right  to  water  is  explained  in  Mason  v.  Hill,  5  B.  &  Ad. 
1 ;  3  B.  &  Ad.  904.  Running  water  is  orimnally  puhlici  juris,  and  an  indi- 
vidual can  in  general  only  acquire  an  exclusive  right  to  it,  enabling  him  to 
sue  for  an  obstruction  or  injurious  interference  with  the  stream  to  his  preju- 
dice, by  applying  so  much  of  it  as  he  requires  for  a  beneficial  purpose.  [See 
Chatfield  v.  Wilson,  27  Vt.  670;  S.  C.  31  Vt.  358  ;  Tillotson  v.  Smith,  32  N. 
H.  90;  Parker  v.  Griswold,  17  Conn.  288;  Corning  v.  Troy  Iron  &  Nail  Fac- 
tory, 40  N.  Y.  191  ;  Van  Hoesen  v.  Coventry,  10  Barb.  518.]  Each  owner 
of  land  on  the  banks  of  a  river  or  stream  has  a  right  to  the  enjoyment  of  the 
water  flowing  in  its  natural  course,  and  is  entitled  to  use  it  for  any  purpose 
not  inconsistent  with  similar  enjoyment  in  the  owners  above  and  below. 
Sampson  v.  Hoddinott,  26  L.  J.  C.  P.  147;  [1  C.  B.  N.  S.  590;]  Embrey  v. 
Owen,  6  Ex.  369.  [As  to  the  uses  a  party  may  make  of  a  natural  water- 
course running  through  liis  land,  see  Elliott  v.  Fitchburg  R.  R.  Co.  10  Cush. 
191  ;  Springfield  v.  Harris,  4  Allen,  494  ;  Gould  v.  Boston  Duck  Co.  13  Gray,. 
442;  Pitts  o.  Lancaster  Mills,  13  Met.  156;  Miner  v.  Gilmour,  12  Moore  P. 
C.  131,  156  ;  Snow  v.  Parsons,  28  Vt.  459;  Chatfield  v.  Wilson,  31  Vt.  358; 
Hayes  v.  Waldron,  44  N.  H.  580;  Davis  v.  Getchell,  50  Maine,  602;  Wheat- 
ley  V.  Chrisman,  24  Penn.  St.  298;  Gerrish  u.  New  Market  Manuf.  Co.  30  N. 
H.  478,  483;  Gillett  v.  Johnson,  80  Conn.  180;  Wadsworth  v.  Tillotson,  15 
Conn.  366;  Stein  v.  Burden,  29  Ala.  127;  Nuttall  v.  Bracewell,  L.  R.  2  Ex. 
1;  Merrifield  v.  Worcester,  110  Mass.  216,  is  an  important  case  upon  this 
point.]  He  cannot,  however,  acquire  a  right  to  throw  the  water  back  on  the 
proprietor  above,  or  to  divert  it  from  the  proprietor  below,  without  a  grant 
from  such  proprietor,  or  an  enjoyment  uninterruptedly  for  twenty  years;  and 
the  right  of  appropriation  to  particular  purposes  cannot  be  acquired  as 
against  the  owners  of  lands  on  the  banks  of  the  stream  by  an  user  for  a  less 
period.  See  Mason  v.  Hill,  ubi  sup.;  Williams  v.  Morland,  2  B.  &  C.  910; 
Wright  V.  Howard,  1  Sim.  &  Stu.  190  ;  and  see  the  statute  2  &  3  W.  4; 
[3  Kent,  439;  Angell  Watercora-ses  (6th  ed.),  ch.  iv.  §  90  et  seq. ;  Shaw  C. 
J.  in  Johnson  c.  Jordan,  2  Met.  239;  Wheatley  v.  Baugh,  25  Penn.  St.  528, 
531 ;  Holsman  v.  Boiling  Spring  Bleaching  Co.  1  McCarter,  335;  Hendricks 
V.  Johnston,  6  Porter,  472;  Pugh  v.  Wheeler,  2  Dev.  &  Bat.  (N.  Car.)  50; 
Omelvany  v.  Jaggers,  2  Hill  (S.  Car.),  634;  Tillotson  v.  Smith,  32  N.  H. 
94;  Jones  v.  Stevens,  3  Vt.  308,  316;  IvaufEraan  v.  Griesemer,  26  Penn.  St. 
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Obs.  407,  413.]  See,  however,  per  Alderson  J.  in  Frankum  v.  Falmouth,  6  C.  & 
P.  529;  Canham  v.  Fisk,  2  C.  &  J.  126.  A  right  may  be  acquired  whether 
the  watercourse  is  natural  or  artificial.  Magor  v.  Chadwick,  11  Ad.  &  E. 
586;  Beeston  v.  Weate,  25  L.  J.  Q.  B.  115;  Gould  v.  Martyn,  34  L.  J.  Q. 
B.  353;  Greatrex  v.  Haywood,  8  Ex.  29;  Sutcliffe  v.  Booth,  32  L.  J.  Q. 
B.  136;  Arkwright  v.  Gell,  5  M.  &  W.  203;  [AumU  Watercourses  (6th 
ed.),  §§  206,  206  a;  Earl  v.  De  Hart,  1  Beasley  (K.  J.),  280,  285;  White 
r.  Chapin,  12  Allen,  516,  520;  Shields  v.  Arndt,  2  Green  Ch.  (N.  J.)  234, 
249;  Dickinson  v.  Miller,  7  Allen,  19,  22;  Smith  v.  Miller,  11  Gray,  145; 
Cass  V.  Penn.  B,.  E,.  Co.  51  Penn.  St.  351;  Jessup  v.  Louckes,  55  Penn.  St. 
350  ;  Dunklee  v.  The  Wilton  K.  R.  Co.  24  N.  H.  506 ;  Townsend  v.  McDon- 
ald, 2  Kernan,  381;  Gaved  v.  Martyn,  19  C.  B.  N.  S.  732;  Ivimey  v.  Stocker, 
L.  R.  1  Ch.  396.]  As  to  the  diversion  of  surface  drainage,  see  Broadbent  v. 
Ramsbottom,  11  Ex.  602;  25  L.  J.  Ex.  115;  Rawstron  v.  Taylor,  11  Ex.  369; 
25  L.  J.  Ex.  33.  [Angell  Watercourses  (6th  ed.),  §  108  a  et  seq.,  and 
notes,  and  cases  cited.  Popplewell  v.  Hodkinson,  L.  R.  4  Ex.  248;  (iannon 
V.  Hargadon,  10  Allen,  106,  109,  110;  Luther  v.  Winnisimmet  Co.  9  Cush. 
171;  Flagg  V.  Worcester,  13  Gray,  601;  Parks  v.  Newburyport,  10  Gray,  28, 
29;  Colt  J.  in  Wheeler  v.  Worcester,  10  Allen,  591,  602,  603;  Ashley  v. 
Wolcott,  11  Cush.  192,  195;  Dickinson  v.  Worcester,  7  Allen,  19;  White  v. 
Chapin,  12  Allen,  516,  518;  Buifum  v.  Harris,  5  R.  I.  243,  253;  Goodale  v. 
Tuttle,  29  ST.  Y.  459;  Curtis  v.  Ayrault,  47  N.  Y.  73,  78;  Waffle  v.  New 
York  Central  R.  R.  58  Barb.  413;  Bylands  v.  Fletcher,  L.  R.  3  H.  L.  330; 
Hoyt  V.  Hudson,  27  Wise.  656;  Sweet  v.  Cutts,  50  N.  H.  437;  Greeley  v. 
Maine  Central  R.  R.  53  Maine,  200;  Pettigrew  v.  Evansville,  25  Wise.  223, 
226;  Kauffman  v.  Griesemer,  26  Penn.  St.  407;  Martin  a.  Riddle,  26  Penn. 
St.  415,  in  note;  Lattimore  v.  Davis,  14  La.  161;  Adams  b.  Harrison,  4  La. 
An.  165;  Bellows  v.  Sackett,  15  Barb.  96;  Laumier  v.  Francis,  23  Missou. 
181;  Bentz  r.  Armstrong,  8  Watts  &  S.  40;  Butler  v.  Peck,  16  Ohio  St.  334; 
Beard  v.  Murphy,  37  Vt.  99;  Miller  v.  Laubach,  47  Penn.  St.  154;  Earl  v. 
De  Hart,  1  Beasley  Ch.  (N.  J.)  280;  Bowlsby  v.  Spear,  2  Vroom,  351; 
Tillotson  0.  Smith,  32  N.  H.  90,  96;  Livingston  v.  McDonald,  26  Iowa,  160, 
172;  Stone  v.  Augusta,  46  Maine,  127;  Turner  v.  Dartmouth,  13  Allen,  291; 
Bari-y  v.  Lowell,  8  Allen,  127;  Franklin  v.  Fisk,  13  Allen,  211,  212;  Bangor 
V.  Lausil,  51  Maine,  521;  Bassett  v.  SaUsbury  Manuf.  Co.  43  N.  H.  569.] 
As  to  the  right  to  subterranean  water,  see  Acton  v.  Blundell,  1 2  M.  &  W. 
324;  Chasemore  v.  Richards,  29  L.  J.  Ex.  81;  7  H.  L.  Cas.  349;  2  H.  & 
N.  168;  Reg.  v.  The  Metropolitan  Board  of  Works,  32  L.  J.  Q.  B.  135;  3 
B.  &  S.  710;  Hodgkinson  v.  Ennor,  32  L.  J.  Q.  B.  231;  4  B.  &  S.  229; 
[Wheatley  v.  Baugh,  25  Penn.  St.  528,  531;  Haldeman  v.  Bruckhardt,  45 
Penn.  St.  519;  Arnold  v.  Foote,  12  Wend.  330;  New  River  Co.  v.  Johnson, 
2  El.  &  El.  445;  Frazier  v.  Brown,  12  Ohio  St.  300;  Brown  v.  Illius,  25 
Conn.  583,  594;  Roath  v.  Driscoll,  20  Conn.  533;  Whetstone  w.  Boneser,  29 
Penn.  St.  59;  Smith  v.  Adams,  6  Paige,  433;  Bennett  J.  in  Chatfield  v. 
Wilson,  28  Vt.  55;  Clarke  v.  Conroe,  38  Vt.  473;  Radcliff  v.  Mayor -&c.  4 
Comst.  195,  200;  Harwood  v.  Benton,  32  Vt.  724;  Ellis  v.  Duncan.  21  Barb. 
230;  Greenleaf  v.  Francis,  18  Pick.  121;  Parker  v.  Boston  &  Maine  B. 
R.  Co.  3  Cush.  107;  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330;  Wilson  v. 
New  Bedford,  108  Mass.  261;  Monson  &  Brimfield  Manuf.  Co.  i>.  Fuller,  15 
Pick.  554;  Ball  v.  Nye,  99  Mass.  582;  Fuller  v.  Chicopee  Manuf.  Co.  16 
Gray,  46;  Pixley  v.  (Jlark,  35  N.  Y.  520.] 
By  the  stat.  2  &  3  W.  4,  c.  71,  s.  2,  it  is  enacted,  "that  no  claim  which  may 
be  lawfully  made  at  the  common  law  by  custom,  prescription,  or  grant,  to  any 
waif  or  other  easement,  or  to  any  watercourse  or  the  use  of  any  water,  to  he  en- 
joyed or  derived  upon,  over,  or  from  any  land  or  water,  when  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been  actually  enjoyed  by  any 
person  claiming  right  thereto  without  interruption  for  the  full  period  of  twenty 
years,  shall  be  defeated  or  destroved  by  showing  only  that  such  way  or  other 
matter  was  first  enjoyed  at  any  time  prior  to  such  period  of  twenty  years,  but 
nevertheless  such  claim  may  be  defeated  in  any  otlaer  way  by  which  the  same 
is  now  liable  to  be  defeated;  and  where  such  way  or  other  matter  as  herein 
last  before  mentioned  shall  have  been  so  enjoyed  as  aforesaid  for  the  full 
period  of  forty  years,  the  right  thereto  shall  be  deemed  absolute  and  indefea- 
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J)bs.  sible,  unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  given  or  made  for  that  pm-pose  by  deed  or  writing." 

The  4th,  5th,  and  7th  sections  of  the  act,  which  show  how  the  prescribed  periods 
are  to  be  calculated,  and  point  out  exceptions  in  the  case  of  persons  under  dis- 
ability, as  infancy  or  enjoyment  against  tenants  for  life,  &c.  have  been  al- 
ready cited  fully,  anie,  479,  Obs.  See,  further,  post,  "  Trespass;  "  pleas, 
"  Watercourses,"  where  the  recent  cases  on  this  subject  are  fully  cited.  In 
Wright  V.  WiUiams,  1  M.  &  W.  77,  it  was  held  that  a  claim  by  the  owner  of 
a  copper  mine  to  sink  pits  on  his  own  land,  to  fill  such  pits  with  iron,  and  to 
cover  the  same  with  water  pumped  from  the  mine,  for  the  purpose  of  precipi- 
tating the  copper  contained  in  such  water,  and  afterward  to  let  off  the  water 
impregnated  with  metallic  substances  into  a  watercourse  upon  the  land  of 
another,  is  a  claim  to  a  "  watercourse  "  within  the  2  &  3  W.  4. 

As  to  licenses  to  make  drains,  &c.  see  Hewlins  v.  Shippam,  5  B.  &  C.  221;  Fen- 
timan  v.  Smith,  4  East,  107;  Mason  v.  Hill,  supra.  The  plaintiff's  father, 
by  oral  license,  permitted  the  defendant  to  lower  the  bank  of  a  river,  and 
make  a  weir  above  plaintiff's  mill,  whereby  less  water  than  before  flowed  to 
plaintiff's  mill,  held,  that  plaintiff  could  not  sue  defendant  for  continuing  the 
weir.  Liggins  d.  Inge,  7  Bing.  682;  and  see  Wood  v.  Leadbitter,  13  iM.  & 
W.  828. 

It  is  no  defence  to  an  action  for  obstructing  a  watercourse,  in  violation  of  a  right 
acquired,  that  slight  alterations  have  been  made  by  the  claimant  in  the  mode 
of  enjoying  his  privilege,  &c.  See  Saunders  v.  Newman,  1  B.  &  Aid.  258; 
Greenslade  v.  Halliday,  e  Bing.  379;  Hall  v.  Swift,  4  Bing.  N.  C.  381 ;  [Angell 
Watercourses  (6th  ed.),  §  224  et  seq.  and  cases  cited;  Gilford  v.  Winnipiseo- 
gee  Lake  Co.  52  N.  H.  262.]  Nonuser  for  sixteen  years.  Bower  v.  Hill,  1 
Bing.  N.  C.  549.  [See  Angell  Watercourses  (6th  ed.),  §  240  etseq. ;  Browne 
V.  M.  E.  Church,  Baltimore  City,  37  Md.  108.] 

It  is  sufficient  to  declare  generally  upon  the  plaintiff's  possession  and  enjoyment 
of  the  use  of  the  water  as  of  right,  as  in  the  above  form.  This  was  sufficient 
before  the  2  &  3  W.  4,  c.  71,  and  the  5th  section  sanctions  such  mode  of 
alleging  the  claim;  see  ante,  479,  Obs.  As  to  the  form  of  claiming  and  jus- 
tifying under  aright  of  this  kind  in  aplea,  se&post,  "  Trespass,"  plea,  "  Wa- 
tercourses." Ward  u.  Robins,  15  M.  &W.  237.  It  has  been  usual  to  charge 
in  the  declaration  that  the  plaintiff  was  possessed  of  a  mill  or  close,  ' '  and  hy 
reason  thereof"  of  right  ought  to  have  enjoyed,  &c. :  this  allegation  of  right 
resulting  from  possession  is  inapplicable  where  the  right  arises  from  a  grant, 
or  license,  or  agreement.  See  Fentiman  v.  Smith,  4  East,  107;  Hewlins  v. 
Shippam,  5  B.  &  C.  221;  3  Stark.  Ev.  3d  ed.  1248.  And  where  the  decla- 
ration charged  that  the  plaintiff  was  possessed  of  a  mill,  "  and  by  reason 
thereof  "  was  entitled  to  a  watercourse,  but  the  proof  was,  that  the  right  ex- 
isted only  in  respect  of  plaintiff's  land,  and  could  not  have  arisen  from  his 
possession  of  his  mill,  as  it  was  built  within  twenty  years,  the  judge  at  trial 
would  not  permit  an  amendment;  and  although  the  jury  found  the  plaintiff's 
right  specially,  and  it  was  indorsed  on  the  postea  under  3  &  4  W.  4,  c.  42, 
s.  24,  yet  the  court  above  would  not  give  judgment  for  the  plaintiff  on  that 
finding;  because  if  the  declaration  had  been  accurate  the  defendant  might 
have  pleaded  differently.  Frankum  v.  Earl  of  Falmouth,  6  C.  &  P.  529;  2 
Ad.  &  E.  452;  and  see  Stockport  Waterworks  Company  v.  Potter,  3  H.  & 
C.  300;  [Nuttall  V.  Bracewell,  L.  R.  2  Ex.  1.  See  Angell  Watercourses  (6th 
ed.),  §  405  et  seq.'}  It  seems  advisable  in  general  to  omit  the  words,  "  by  rea- 
son thereof,"  &c. 

Care  should  be  taken  to  describe  the  cause  of  the  injury  accurately  in  the  dec- 
laration. A  count  for  diverting  water  is  not  supported  by  evidence  of  pen- 
ning back  and  causing  an  overflow.  Griffiths  v.  Marson,  6  Price,  1.  A  count 
for  erecting  a  dam,  and  thereby  preventing  water  from  supplying  a  mill,  was 
held  to  be  sustained  by  proof  that  the  dam  prevented  the  regular  supply  of 
the  water,  but  did  not  divert  the  stream,  as  the  water  returned  to  its  regular 
course  before  it  reached  the  mill,  and  caused  no  waste.  Shears  v.  Wood,  7 
Moore,  345.  And  where  the  charge  was  the  digging  a  sewer  and  diverting 
water  from  a  pond,  and  the  evidence  was  that  the  water  was  diverted  by  dig- 
ging the  sewer,  but  previously  to  making  it,  and  that  since  the  sewer  was 
made,  the  water  could  not  rise  to  its  former  height;  held  not  a  variance  as 
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Obs.   regarded  the  continuance  of  the  sewer.    Dukes  v.  Gtostling,  1  Bing.  N.  C.  689; 
[See  Angell  Watercourses  (6th  ed.),  §  413  et  seg-l 
The  venue  is  local.     [Angell  Watercourses  (6th  ed.),  §  418.] 

1.  For  diverting  Water  from  a  Mill,  (z) 

That  the  plaintiff  was  possessed  of  a  mill,  and  by  reason  thereof  (a)  was 
entitled  to  a  flow  of  a  stream  for  working  the  same ;  (5)  and  the  defendant  by 
cutting  the  bank  of  the  said  stream  [or  "  by  erecting  a  dam  across  the  said 
stream,''  as  the  case  may  Se],  diverted  the  water  thereof  from  the  said  mill. 

2.  For  spoiling  the  Water  of  a  Stream  which  flowed  to  the  Plaintiff'' s 
Bleaching  G-round.  (c) 

For  that  the  plaintiff  was  possessed  of  certain  bleaching  works,  and  there 
carried  on  the  trade  and  business  of  a  bleacher,  and  was  entitled  to  the  flow 
of  water  of  a  certain  stream  of  good  quality,  and  used  by  the  plaintiff  in  his 
said  trade  and  business  [and  also  to  water  his  cattle],  and  the  defendant  fouled 
the  said  stream,  whereby  the  water  became  unfit  for  the  use  of  the  plaintiff  in 
his  said  trade  and  business,  and  he  lost  great  profits  thereby  [and  has  also 
been  prevented  from  watering  his  cattle  in  so  commodious  a  manner  as  he 
would  otherwise  have  done],  and  has  been  obliged  to  procure  water  elsewhere 
for  the  purposes  aforesaid  at  a  great  expense,  and  his  said  premises  have  been 
and  are  much  deteriorated  in  value. 


(-).  See  the  form  given  by  the  common 
law  procedure  act,  1852,  sched.  B,  30; 
see  another  form,  Wood  v.  Wand,  3  Ex. 
48 ;  18  L.  J.  Ex.  305  ;  Dudden  v.  The  Clut- 
teu  Union,  1  H.  &  N.  627  ;  26  L.  J.  Ex.  146  ; 
Hailw.  Swift,  4  Bing.  N.  C.  381 ;  [Northam  v. 
Huxley,  1  El.  &  Bl.  665  ;  Insole  ii.  James,  1 
H.  &  N.  243;]  Beesto  v.  Weate,  25  L.  J. 
Q.  B.  115;  [5  El.  &  Bl.  986.]  For  dimin- 
ishing supply.  Blagrove  v.  Bristol  Water- 
works, 26  L.  J.  Ex.  57.  For  taking  more 
water  than  authorized  to  take.  Penarth  & 
Co.  V.  Cardife  Waterworks  Co.  29  L.  J.  C. 
P.  230;  [7  C.  B.  N.  S.  816.]  The  vemie  is 
local,  but  a  local  description  is  not  necessary. 
Mersey  Navigation  v.  Douglas,  2  East,  497. 
Variance  in  describing  the  situation  of  a 
weir ;  Gibson  v.  Wells,  1  New  R.  290 ;  but 
a  mistake  of  this  kind  not  mi-sleading  the 
defendant,  &c.  would  probably  be  amended 
at  the  trial.  Quaere,  whether  a  temporaiy 
and  slight  obstruction,  occasioning  no  real 
or  sensible  damage,  would  be  actionable. 
See  Taylor  v.  Bennett,  7  C.  &  P.  329  ;  ante, 
481.  Semble  not,  if  the  right  were  not  put 
in  litigation  by  the  defendant.  See  2  Stark. 
Ev.  3d  ed.  1254,  note  (y).  But  in  general 
the  mere  invasion  of  a  right,  which  might 
become  prejudicial,  is  actionable  without 
proof  of  any  specific  injury.  lb. ;  1  Saund. 
:U6  b. 

(a)  These  words  are  inapplicable  if  the 
right  did  not  result  from  the  possession  of 


the  mill.  Frankum  v.  Falmouth,  2  Ad.  & 
E.  452 ;  6  C.  &  P.  529,  where  see  a  form. 

(6)  The  right  to  the  water  force  for  a  ben- 
eficial purpose  must  be  shown.  See  Williams 
V.  Morland,  2  B.  &  C.  910  ;  Manning  v.  Was- 
dale,  5  Ad.  &  E.  758,  in  which  latter  case 
see  as  to  the  allegation  of  a  claim  of  water, 
for  culinary  and  domestic  purposes,  for  the 
convenient  use  of  a  house. 

(c)  See  a  statement  complaining  of  the 
dischai'ge  into  a  stream,  of  water,  &c.  from 
pits  containing  iron  and  copper  water, 
Wright  V.  Williams,  1  M.  &  W.  77*  Form, 
Moore  v.  Webb,  1  C.  B.  N.  S.  673.  For  pol- 
luting a  stream.  Whaley  v.  Laing,  26  L.  J. 
Ex.  327 ;  27  L.  J.  Ex.  422 ;  [2  H.  &  N.  476 ;] 
Stockport  Waterworks  Co.  v.  Potter,  3  H.  & 
C.  300;  Hodgkinson  v.  Ennor,  4  B.  &  S. 
229  ;  32  L.  J.  Q.  B.  231  ;  [Holsman  v.  Boil- 
ing Spring  Bleaching  Co.  1  McCartcr,  335, 
342;  Merrifield  v.  Lombard,  13  Allen,  16; 
Snow  V.  Parsons,  28  Vt.  459 ;  Wheatley  v. 
Chrisman,  24  Penn.  St.  298 ;  Howell  v. 
M'Coy,  3  Rawle,  397;  Hou.see  v.  Hammond, 
39  Barb.  89  ;  Jones  v.  Crow,  32  Penn.  St. 
398,  406  ;  Hayes  v.  Waldron,  44  N.  H.  585  ; 
Crossley  v.  Lightowlor,  L.  R.  2  Ch.  Ap. 
478;  Merrifield  v.  Worcester,  110  Mass. 
216;  Hall  v.  Lund,  1  H.  &  N.  676  ;  Hodg- 
kinson V.  Ennor,  4  B.  &  S.  229 ;  Stockport 
Waterworks  Co.  v.  Potter,  7  H.  &  N.  160. 
Count,  for  polluting  an  artificial  water- 
course,   Whaley  v.  Laing,  2  H.  &  N.  476.] 
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3.  Against  the  Occupier  of  Land  for  improperly  keeping  open  the 
Hatch  of  a  Reservoir  connected  with  a  Stream,  whereby  Plaintiff's 
Mill  was  not  sufficiently  supplied  with  Water. 

See  a  form  in  the  last  edition  of  this  work. 

4.  Against  Commissioners  of  a  Level  for  stopping  up  a  Brain  which 

drained  Plaintiff's  Land,  (c?) 
For  that  plaintiff  was  possessed  of  land,  and  entitled  to  have  the  waters 
from  time  to  time  collecting  and  being  in  and  upon  the  said  land  drained  and 
carried  away  from  the  same  through  a  certain  drain,  and  from  thence  through 
other  drains  into  [the  sea]  ;  yet  the  defendant  wrongfully  placed  large  quan- 
tities of  earth,  stones,  and  rubbish  in  the  said  drain,  and  wrongfully  stopped 
and  obstructed  the  said  drain,  and  kept  and  continued  the  same  so  stopped  up 
and  obstructed,  whereby  large  quantities  of  the  waters  which  from  time  to 
time  during  that  time  collected,  and  were  in  and  upon  the  said  land  of  the 
plaintiff,  were  obstructed  and  prevented  from  running  away  from  the  same 
through  the  said  drain,  as  they  otherwise  would  have  done,  and  were  penned 
and  driven  back  upon  the  said  land  of  the  plaintiff,  and  accumulated  thereon, 
and  by  reason  thereof  the  said  land  of  the  plaintiff  is  rendered  wet  and  swampy, 
and  unproductive ;  and  thereby  also  cattle  and  sheep  of  the  plaintiff,  depas- 
turing upon  the  same  land,  became  diseased,  and  were  injured  and  destroyed ; 
and  also  by  reason  of  the  premises,  divers  crops  of  corn,  grain,  and  hay  of  the 
plaintiff,  growing  upon  his  said  land,  were  spoUed,  damaged,  and  destroyed ; 
and  also  by  reason  of  the  premises  the  plaintiff  has  incurred  expenses  in  en- 
deavoring to  cultivate  his  said  lands,  and  to  restore  the  same  to  their  former 
good  state  and  condition,  and  the  plaintiff  has  been  and  is  otherwise  much 
injured. 

5.  Against  the  adjoining   Occupier  for  discharging  Rain  from  the 

Ijaves  of  a  Roof  on  to  the  Plaintiff's  Land,  (e) 
That  the  defendant  was  possessed  of  a  building  abutting  on  the  land  of  the 
plaintiff,  and  wrongfully  built  the  eaves  of  the  said  building  hanging  over  the 
plaintiff's  land,  whereby  the  rain-water  poured  on  to  the  said  land  and  made 
it  wet  and  useless. 

6.  For  obstructing  the  Plaintiff  from  discharging  Rain-water  on  to 

the  adjoining  Land  of  the  Defendant. 

BattishUl  V.  Keed,  25  L.  J.  C.  P.  290 ;  [18  C.  B.  696.] 

7.  For  mooring  a  Vessel  in  the  Thames  opposite  Plaintiff's  Wharf, 

and  thereby  preventing  the  access  of  Vessels  thereto.  (/) 

Rose  V.  Groves,  5  M.  &  G.  613. 

(d)  See  Sharpe  v.  Hancock,  7  M.  &  G.        (/)  See  Wyatt  v.  Thompson,  1  Esp.  B. 
354.  252.    And  see  "Nuisances,"  ante,  580,  and 

(e)  See  Fay  v.  Prentice,  1   C.  B.   828;    "Ways,"  post,  631. 
Tucker  v.  Newman,  11  Ad.  &  E.  40. 
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OTHER  FORMS  FOR  OBSTRUCTIONS,  &c.  TO  WATERCOURSES,  &c. 

8.  For  diverting  Water  from  Plaintiff's  Mill,  ^c.  by  making  Cuts 

from  the  Stream  and  not  keeping  the  Banks  in  Repair,  ^c. 

Vooght  V.  Winch,  2  B.  &  Aid.  662  ;  Williams  v.  Morland,  2  B.  &  C.  910. 

9.  For  throwing  Rubbish  into  a  Stream. 

Murgatroyd  v.  Eobinson,  26  L.  J.  Q.  B.  233  ;  {g)  [8  El.  &  Bl.  391 ;  Car- 
lyon  V.  Lovering,  1  H.  &  N.  784] 

10.  General  Count,  not  showing  Mode  of  Diversion  of  Water  from 

Mill. 
Frankum  v.  Earl  of  Falmouth,  2  Ad.  &  E.  452  ;  ante,  tit.  "  Easement." 

11.  For  lowering  Banks  and  making  a  Weir,  and  thereby  causi^ig 

Water  to  flow  irregularly  to  Plaintiff's  Mill. 
Liggins  V.  Inge,  7  Bing.  682. 

12.  For  suffering  a  Ditch  to  be  choked  (which  it  was  Defendant's  Duty 
to  cleanse  as  Occupier  of  an  Adjoining  Close^,  whereby  the  Water 
overflowed  Plaintiff's  Close. 

Bell  V.  Twentyman,  1  Q.  B.  766. 

13.  For  stopping  a  Chatter  in  Defendant's  Yard  through  which  the  Re- 
fuse Water  and  Faves  Droppings  from  Plaintiff's  Souse  were  car- 
ried away. 

Thomas  v.  Thomas,  2  Cr.,  M.  &  E.  35. 

14.  For  stopping  up  a  Drain  and  Sewer  through  which  Plaintiff  had 

a  Right  for  Rain  and  Water  to  flow. 

Pyer  v.  Carter,  26  L.  J.  Ex.  258 ;  [1  H.  &  N.  916;  Fitzsimons  v.  luglis,  5 
Taunt.  634;  Thomas  v.  Thomas,  2  Cr.,  M.  &  E.  34 ;  Cawkwellw.  Eussell,  26 
L.  J.  Ex.  35  ;  Blagrave  v.  Bristol  Waterworks  Co.  1  H.  &  N.  369.] 

15.  For  injuring  Plaintiff's  Land  by  causing  a  Watercourse  to  flow 

with  Unusual  Force,  ^c. 

Williams  v.  Morland,  2  B.  &  C.  910. 

16.  For  removing  a  Hatch,  whereby  Plaintiff  could  not  work  his  Mill. 

2  Chit.  PI.  7th  ed.  606.  The  like  by  a  reversioner.  Greenslade  v.  Hal- 
liday,  6  Bing.  379. 

17.  Against  a  Miller  for  an  Improper  Flevation  of  his  Hatch  and  Mill 

Head. 

Saunders  v.  Newman,  1  B.  &  Aid.  258. 
(j)  See  Carlyon  v.  Lovering,  26  L.  J.  Ex.  251 ;  [1  H.  &  N.  784.] 
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18.  For  an  Injury  to  the  Plamtijf's  Reversion  in  a  Olose  by  an  In- 

terruption  of  a  Right  to  irrigate  the  Same  by  a  Watercourse. 
Greenslade  v.  Halliday,  6  Bing.  379. 

19.  For  the  like  Injury,  and  for  discharging  into  the  Stream  Water 
from  Copper  Works.,  and  from  Pits  in  which  Iron  was  deposited. 

"Wright  V.  Williams,  1  M.  &  W.  77. 

20.  For  obstructing  Plaintiff  in  his  Right  to  water  Cattle  at  a  Pond 

and  take  the  Water  for  Domestic  Purposes. 

Manning  v.  "Wasdale,  5  Ad.  &  E.  758  ;  [Jor  disturbing  the  plaiviiff  in  the 
use  of  a  well;  Tyler  v.  Bennett,  a  Ad.  &  E.  377.]  . 

21.  For  making  Public   Works  so  carelessly   that  Water  flowed  over 

Plaintiff's  Land. 
Allen  V.  Hay  ward,  15  L.  J.  Q.  B.  99  ;  [7  Q.  B.  960.] 

22.  Against  a  Canal  Company  for  not  managing  the  Canal  according 

to  an  Act  of  Parliament. 
Blackmore  v.  The  Glamorganshire  Canal  Co.  3  Y.  &  J.  60. 

23.  For  disturbing  the  Plaintiff's  Right  to  a  Sewer. 
Lee  V.  Stevenson,  27  L.  J.  263  ;  [El.,  Bl.  &  El.  512  ;  Cooper  v.  Pegg,  16 
C.  B.  264] 

24.  For  obstructing  a  Watercourse  from  a  Colliery  made  by  the  Plain- 
tiff over  the  Land,  and  by  the  License  of  an  Adjacent  Owner.  (Ji) 
Roberts  v.  Rose,  33  L.  J.  Ex.  1 ;  [3  H.  &  C.  162.] 


WAYS. 


Obs.  —  See,  in  general,  as  to  public  and  private  ways,  Vin.  Abr.  and  Com.  Dig.  tit. 
Chimin;  Bac.  Abr.  Highways;  1  Saund.  326,  note  (i);  Burn's  J.  tit.  High- 
ways ;  Gale  on  Easements,  by  Willes. 
No  action  lies  for  an  obstruction  in  a  common  highway,  unless  the  plaintiff  can 
show  special  damage;  see  the  cases  cited,  ante,  "Nuisances,"  Obs.  619.  A 
private  way  is  claimed  either  by  grant,  reservation,  prescription,  or  from  neces- 
sity. The  provisions  of  the  late  act,  2  &  3  W.  4,  c.  71,  s.  2,  as  it  relates  to 
the  claim  of  a  right  of  way  by  prescription,  have  been  fully  noticed,  ante, 
Obs.  496.  The' decisions  explaining  the  provisions  of  the  statute  (Bright  v. 
Walker,  1  Cr.,  M.  &  R.  211;  Beasley  v.  Clark,  2  Bing.  N.  C.  705,  &c.),  are 
fully  cited  in  the  note  to  the  plea  in  Trespass,  "  Wsky,"  post,  justifying  under  ■ 
a  right  of  way.  Case  is  the  only  remedy  for  obstructing  a  right  of  way,  and 
it  seems  that  form  of  action  might  be  adopted  where  the  obstruction  arises 
from  a  building  erected  by  the  defendant  at  one  time,  partly  upon  the  plain- 
tiff's land  and  partly  upon  the  defendant's  over  which  the  way  extended. 
See  per  Lord  Abinger  C.  B.  and  Parke  B.  Wells  v.  Ody,  1  M.  &  W.  459. 

See  "  Nuisances,''  ante,  580,  "  Watercourses,"  supra,  624. 
(A)  See,  also,  in  same  ease,  pleas,  "  New  Assignment,"  and  "  Replication." 
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I.  For  obstructing  a  Private  Right  of  Way.  (i) 
That  the  plaintiff  was  possessed  of  a  messuage  \_as  the  case  may  bel,  and  was 
entitled  to  a  way  from  the  said  messuage  over  a  close  to  a  public  highway,  and 
back  again,  for  himself  and  his  servants  on  foot,  and  with  horses,  cattle,  carts, 
and  carriages  at  all  times ;  yet  the  defendant  wrongfully  obstructed  the  said 
way. 

[la.  Another  Form  for  obstructing  Way. 

And  the  plaintiiF  says  he  owned  a  tract  of  land  [describing  ii\,  and  there 
was  a  way  leading  to  the  same  from  \here  mention  the  other  termin%s'\,  which 
the  plaintiff  had  a  right  to  use  as  a  foot- way  and  carriage-way,  and  the  defend- 
ant erected  a  fence  across  said  way  and  placed  stones  in  the  same,  so  that  the 
plaintiff  could  not  use  the  same. 

See  South  Metropolitan  Cemetery  Co.  v.  Eden,  16  C.  B.  42;  Benge  v. 
Swaine,  15  C.  B.  784;  Dodd  v.  Burchell,  1  H.  &  C.  113.] 

OTHER  FORMS  FOR   OBSTRUCTING  WAYS,  &c. 

2.  For  obstructing  a  Public  Highway,  showing  Special  Da'mage  to  the 
Plaintiff  as  Occupier  of  a  Shop,  ^c.  on  the  Highway  ;  and  Law. 

Wilkes  V.  Hungerford  Market  Co.  2  Bing.  N.  C.  281  ;  Vallance  v.  Savage, 
7  Bing.  595  ;  and  see  Eoss  v.  Groves,  5  M.  &  G.  613  ;  ante,  p.  580. 

3.  For  placing  Rubbish  on  a  Highway  which  caused  Plaintiff  to  Fall 

into  a  Canal. 

Goodthorpe  v.  Hardman,  13  M.  &  W.  377  ;  2  D.  &  L.  442  ;  and  see  ante, 
577,  note  {h).  Similar  form  against  a  surveyor.  Davis  v.  Curling,  15  L.  J. 
Q.  B.  56. 

4.  For  obstructing  the  Plaintiff's  Access  to  a  Pond,  the  Water  of  which 

Plaintiff  was  entitled  to  for  his  Cattle,  ^o. 

Manning  v.  Wasdale,  5  Ad.  &  E.  758. 

5.  For  obstructing  a  Right  of  Way  into  Defendant^  Passage  to  repair 
a  Gas  Pipe  and  use  a  Coal  Shoot  necessary  for  the  Enjoyment  of 
his  House. 

Hinchcliffe  v.  Lord  Kinnoul,  4  Bing.  N.  C.  1. 

(i)  Venue  local,  see  foi-m,  Sic.  Bright  v.  may  sue  if  Ai's  interest  be  injured.  If  a  high- 
Walker,  1  Cr.,  M.  &  K.  211 ;  2  Chit.  PI.  7th  way  intervene,  say  "  on  a  certain  public  high- 
ed.  617;  Worthington  b.  Simson,  29  L.  J.  Q.  way,  and  from  and  out  of  the  said  public 
B.  116.  Way  across  a  stream.  Bower  o.  highway,  through  a  certain  gate,  thereunto, 
Hill,  1  Bing.  N.  C.  549.  Form  for  disturb-  into,  through,  &c."  See  Duncan  v.  Louch, 
ing  a  way  teased  to  the  plaiiitiff.  Kooystra  5  Q.  B.  904. 
u.  Lucas,  5  B.  &  Aid.  830.    A  reversioner 
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WEIR. 
Trespass  for  throwing  down  the  Plaintiff's  Weir  appurtenant  to  his 

Fishery,  (le) 
Williams  v.  Wilcox,  8  Ad.  &  E.  314. 


WIFE. 
See  ante,  "  Husband  and  Wife."     Also,  ante,  part  1,  pp.  146,  401. 


WINDOWS.     See  ante,  "  Ancient  Lights." 


WITNESS. 


Obs.  —  A  witness  may  be  punished  for  not  obeying  a  subpoena  by  attachment.  See 
Chit.  Arch.  Pr.  in  voc ;  and  in  cases  before  magistrates,  see  11  &  12  Vict.  c. 
42,  s.  16,  and  11  &  12  Vict.  c.  43,    s.  7. 

So,  also,  he  may  be  sued  under  5  Eliz.  c.  9,  s.  12.  See  Pearson  v.  lies,  2  Douo-. 
566. 

Or  he  may  be  sued  at  common  law  for  non-attendance.  Pearson  v.  Bes,  supra, 
even  though  the  plaintiff  was  not  nonsuited,  but  withdrew  the  record  in  con- 
sequence of  the  absence ;  MuUett  v.  Hunt,  1  Or.  &  M.  752 ;  or  where  the 
subpoena  required  attendance  on  the  31st  of  March,  but  the  trial  did  not  come 
on  until  April  6.  Davis  v.  Lovell,  4  M.  &  W.  678;  7  Dowl.  178.  See,  also. 
Lament  v.  Crook,  6  M.  &  W.  615;  Amey  v.  Long,  9  East,  473.  But  dam- 
age must  be  sustained.     Couling  v.  Coxe,  6  C.  B.  703. 

Conduct  money  received  with  a  subpoena  may  be  recovered  back  as  money  had 
and  received,  where  the  attendance  becomes  unnecessary  and  no  expenses 
have  been  incurred  by  the  defendant.  Martin  v.  Andrews,  7  El.  &  Bl.  1 ; 
26  L.  J.  Q.  B.  39. 


1.  Against  a  Witness  for  not  attending  on  his  Subpoena  at  a  Trial, 
whereby  the  Plaintiff  was  obliged  to  withdraw  the  Record  before  the 
Cause  was  called  on.  Q) 

For  that  the  plaintiff  brought  an  action  against  G.  H.,  in  the  court  of , 

and  such  proceedings  vyere  then  had  that  the  same  was  about  to  come  on  for 

trial  at ,  and  thereupon  the  plaintiff  caused  to  be  issued  a  writ  of  subpoena 

out  of  t>he  said  court  of ,  directed  to  the  defendant,  by  which  said  writ  the 

defendant  was  commanded  [set  out  the  material  parts  of  the  wri'i],  and  after- 

(k)  See  as  to  fishing  wiers,  24  &  25  Vict,  a  witness  in  an  action  of  ejectment,  whereby 

c.  109.  the  nominal  plaintiff  was  nonsuited;  Davis 

(/)  See  u  form,  Cowling  i>.  Coxe,  6  C.  B.  v.  Lovell,  7  Dowl.  178 ;  4  M.  &  W.  679 ;  it 

703  ;  18  L.  J,  C.  P.  100 ;  Mullett  v.  Hunt,  1  was  held  in  that  case  that  it  was  no  objection 

Or.  &  M.  752,  where  it  was  held  not  to  be  to  the  action,  that  a  subpoena  (which  com- 

necessary  to  maintain    this   action  that  the  manded   the  witness  to  atteud  from  day  to 

cause  should  have  been   called  on,  and  the  day)  was  not  served  until  aftei'  the  commis- 

jury  sworn,  in  order  that  the  plaintiff  should  sion  day,  there  being  a  reasonable  time  left 

be  nonsuited ;  as  the  plaintiff  has  alwa3'.s  a  for  the  party  to  attend  after  the  service  and 

right  to  call  a  witness  on  his  subpoena,  on  before  the  cause  was  tried.    Form  where 

the  cause  being  called  on,  without  sweaiing  plaintiff  was  nonsuited,  Masterman  v.  Jud- 

thejury.   Hopper  v.  Smith,  1  Mood.  &,  Malk.  son,  BBing.  225. 


115.    See,  also,  a  form  foi  not  appearing  as 
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wards  the  plaintiff,  within  a  reasonable  (m)  time  before  the  said  trial,  caused 
the  said  writ  to  be  made  known  and  shown  (n)  to  the  defendant,  and  a  copy- 
thereof  left  with  him,  and  caused  to  be  paid  to  him  £ ,  being  a  reasonable 

sum  (o)  for  his  costs  and  charges  of  attending  the  said  trial ;  and  afterwards  at 
the  place  mentioned  in  the  said'  subpcena,  the  said  cause  was  called  on  for  trial, 
and  the  plaintiff  had  a  good  cause  of  action  (p)  in  the  same,  and  the  testimony 
of  the  defendant  was  necessary  and  material  for  the  plaintiff  (y)  on  the  said 
trial,  yet  the  defendant  did  not  attend  (r)  and  give  evidence  in  obedience  to 
the  said  writ,  whereby  the  plaintiff  could  not  proceed  to  the  trial  of  the  said 
cause,  and  was  obliged  to  and  did  withdraw  the  record,  and  was  afterwards 
obliged  to  pay  to  the  said  Gr.  H.  the  costs  and  charges  by  him  incurred  by 
reason  of  the  plaintiff  not  proceeding  to  trial,  and  divers  costs  and  charges 
incurred  by  the  plaintiff  were  wholly  lost  to  him  [arfrf  a  count  for  motley  had 
and  received  to  recover  the  conduct  money'\.  (s) 

2.  Against  a  Witness  for  Breach  of  Contract  to  give  Evidence. 
Yeatman  v.  Dempsey,  29  L.  J.  C.  P.  177 ;  [7  C.  B.  N.  S.  628.] 


(m)  In  Mannsall  o.  Ainsworth,  8  Dowl. 
869,  it  was  held  after  verdict,  that  the  alle- 
gation that  the  defendant  could  and  might 
have  appeared,  was  equivalent  to  this;  what 
is  such  reasonable  time  must  vary  according 
to  circumstances. 

(n)  This,  though  necessary  for  the  purpose 
of  attaching  the  witness,  need  not  be  proved 
to  maintain  this  action.  Mullett  v.  Hunt,  2 
Cr.  &  M.  753. 

(o)  This  means  a  reasonable  one  both  for 
going  and  returning,  Newton  v.  Harland,  1 
M.  &  G.  956  ;  9  Dowl.  16,  after  exhausting 
what  he  may  have  got  from  the  other  party, 
if  spent  by  him  ;  Batteley  v.  M'Lood,  3  Bing. 
N.  C.  405  ;  S.  C.  5  Dowl.  481  ;  and  having 
regard  to  the  circumstances  of  life  of  the 
party  ;  Dixon  v.  Lee,  1  Cr.,  M.  &,  R.  645 ; 
and  whether  he  would  have  undertaken  the 
journey  to  give  evidence  at  that  particular 
time  ;  Vice  v.  Anson,  1  Mood.  &  Malk.  97  ; 
but  does  not  include  compensation  for  loss 
of  time.  Collins  o.  Godefroy,  1  B.  &  Ad. 
950.     See,  further,  1  Chit.  Arch,  in  voc. 

( p)  This  is  in  general  a  material  aver- 
ment;  Needbam  y.  Praser,  3  D.  &  Ij.  190; 
but  an  allegation  that  the  defendant  could 
have  given  material  evidence  is  equivalent  to 
it  after  verdict !  Mullett  v.  Hunt,  1  Cr.  &  M. 


762 ;  or  on  general  demurrer.  Davis  v.  Lov- 
ell,  4  M.  &  W.  684.  "  It  may  be  possible  to 
frame  a  good  declaration,  without  averring 
that  the  plaintiff  had  a  good  cause  of  action ; 
it  might  show  that  there  were  various  issues, 
and  that  the  evidence  of  the  witness  was 
material  for  some  of  them,  and  that  the 
plaintiff  had  sustained  damage  by  his  ab- 
sence." Per  Cresswell  J.  Needham  v.  Fra- 
ser,  supra. 

{q)  This  is  a  necessary  averment ;  Schole« 
V.  Hilton,  10  M.  &  W.  16  ;  but  it  is  no  an- 
swer to  an  application  for  an  attachment  for 
not  obeying  a  subpoena,  that  the  witness's 
evidence  was  not  material.  Scholes  v.  Hil- 
ton, 10  M.  &  W.  15.  See,  further,  1  Chit. 
Arch.  Pr.  8th  ed.  334. 

{)•)  Calling  the  witness  on  his  subpoena  is 
the  best  evidence  of  this,  but  it  is  not  abso- 
lutely necessary,  to  maintain  this  action,  if 
the  plaintiff  can  prove  aliunde  that  the  wit- 
ness was  absent;  Lamont  i>. 'Crook,  6  M.  & 
W.  615  ;  nor  to  obtain  an  attachment.  Goif 
V.  Mills,  2  D.  &  L.  28. 

(s)  See  Martin  v.  Andrews,  7  El.  &  Bl.  1  ; 
26  L.  J.  Q.  B.  39.  [Count  for  preventing 
the  service  of  a  subpoena  on  a  witness. 
Wigens  v.  Cook,  6  C.  B.  N.  S.  784,  787.] 


PLEAS  IN   ACTIONS   IN  TORT. 


NOT   GUILTY. 


Obs.  —  By  the  Pleading  Kules,  Trin.  T.  1853,  r.  16,  it  is  ordered,  that  "  In  actions 
for  torts  the  plea  of  not  guilty  shall  operate  as  a  denial  only  of  the  breach  of 
duty  and  wrongful  act  alleged  to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  stated  in  the  inducement,  and  no  other  defence  than  such 
denial  shall  be  admissible  under  that  plea ;  all  other  pleas  in  denial  shall  take 
issue  on  some  particular  matter  of  fact  alleged  in  the  declaration."  Then 
follow  examples  of  particular  instances,  which  will  be  found,  post,  under  the 
several  subjects  to  which  they  apply. 

In  the  above  rule  the  words  ' '  wrongful  act ' '  mean  only  the  act  which  is  asserted 
in  the  declai-ation  to  be  wrongful,  and  not  the  wrongful  character  of  that  act, 
otherwise  as  there  could  be  no  act  of  a  wrongful  character  without  some  right 
to  invade,  the  plea  would  put  in  issue  the  rigid  alleged,  as  well  as  the  act  of 
invasion  of  it.  Frankum  v.  Lord  Falmouth,  2  Ad.  &  E.  452;  6  C.  &  P.  529; 
and  see  Duke  v.  Gostling,  1  Bing.  N.  G.  588. 

In  accordance  with  this  principle,  where  a  plaintiff  asserts  that  a  girl  is  his  ser- 
vant, and  that  his  consequent  right  to  her  services  has  been  invaded  by  the  de- 
fendant's seducing  her,  the  preliminary  assertion  that  she  is  his  servant  is 
not  deiiied  by  the  general  issue.  Ton-ence  !;.  Gibbons,  5  Q.  B.  297.  So 
where  tho  plaintiff  asserts  that  he  was  possessed  of  a  carriage  which  was  in- 
jured by  the  collision  of  another,  the  fact  of  his  being  so  possessed  must  be 
specially  denied.  Posi,  "  Negligence,"  670.  See  other  similar  instances,  posj, 
"  Common,"  "  Copyright,"  "Nuisance,  "  Patent,"  "  Way,"  &c. 

Other  instances  may  be  found  in  actions  against  agents,  attorneys,  bailees,  and 
carriers;  in  these  cases  a  contract,  either  express  (as  to  complete  a  book 
which  defendant  had  contracted  to  complete,  see  Sweet  v.  Lee,  4  Scott  N. 
R.  77;  Boorman  o.  Brown,  3  Q.  B.  510)  or  implied  (as  in  the  case  of  delivery 
of  goods  to  a  carrier),  is  asserted  in  the  declaration  and  the  duty,  or  legal 
obligation,  to  perform  that  contract  being  stated  (ante,  Obs.  "  Agents  ")  the 
declaration  then  complains  of  its  breach;  in  that  case  the  plea  of  not 
guilty  does  not  deny  the  contract ;  thus,  in  the  example  given  in  the  same 
rules,  "  in  an  action  against  a  carrier,  it  will  operate  as  a  denial  of  the  loss 
or  damage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as  a  carrier 
for  hire,  or  of  the  purpose  for  which  they  were  received."  Webb  v.  Page,  1 
D.  &  L.  531;  6  M.  &  G.  196.  See,  also.  Walker  v.  Jackson,  10  M.  &  W. 
161.  So  in  Spencer  v.  Dawson,  1  Mood.  &  Rob.  552,  Parke  B.  held  that  in 
an  action  for  deceit  on  a  warranty  for  a  horse,  not  guilty  denied  both  the 
fraudulent  warranty  and  also  the  unsoundness,  but  not  the  bargain  and  sale  ;  (a) 
but  the  terms  of  the  misrepresentation  being  part  of  the  wrongful  act,  would 
be  denied  by  that  plea.     Mash  v.  Denham,  1  Mood.  &  Rob.  442. 

The  legal  obligation  or  duty,  being  a  mere  inference  of  law,  cannot  be  denied 
by  special  plea.  Trower  v.  Chadwick,  3  Bing.  N.  C.  334;  Cane  v.  Chapman, 
5  Ad.  &  E.  647. 

Nor  can  the  defendant  show  by  special  plea  that  the  facts  are  such  that  at  com- 
mon law  he  is  not  liable,  as  in  the  case  of  a  collision  of  carriages  or  ships, 

(a)  Aliter  where  they  are  not  capable  of     2  D.  &  L.  582.    And  see  Norton  v.  Schole- 
separation.    Mummery  v.  Paul,  1  C.  B.  316;    field,  9  M.  &  W.  665. 
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Obs.  that  both  he  and  the  plaintiff  were  in  fault.  ElweU  v.  Grand  Junction  Ry. 
Co.  3  M.  &  W.  245;  Davis  v.  Mann,  10  M.  &  W.  548. 

Or  that  others,  and  not  he,  are  liable.  General  Steam  Navigation  Co.  v.  Guil- 
lou,  11  M.  &  W.  877,  cited ;josf,  670,  "  Negligence." 

Or  controvert  in  any  other  way  than  by  the  general  issue,  that  he  did  not  do 
the  vn-ongful  act  complained  of.  Piekwood  v.  Neate,  10  M.  &  W.  206 ;  Gough 
V.  Boyar,  2  M.  &W.  770;^os(,  "  Agent,"  637;  or  show  that  the  plaintiff  him- 
self did  it.     Norton  v.  Scholefield,  9  M.  &  W.  665,  per  Parke  B. 

If  libel  or  slander  is  of  the  nature  of  a  privileged  communication,  that  destroys 
its  malicious  character,  and  negatives  the  existence  of  any  actionable  wrong- 
ful act;  see  O'Brien  c.  Clement,  15  L.  J.  Ex.  285;  such  a  defence  therefore 
may  be  given  in  evidence  under  not  guilty.  Little  v.  Pi'ice,  5  Ad.  &  E.  645; 
post,  658;  and  see  Cotton  v.  Brown,  3  Ad.  &  E.  312,  per  Denman  C.  J. 

The  inducement  is  generally  some  assertion  of  a  right  in  the  plaintiff  uncon- 
nected with  the  wrongful  act  complained  of,  and  the  exercise  of  which  is  not 
itself  unlawful.  Per  Maule  J.  Card  u.  Case,  5  C.  B.  622;  17  L.  J.  C.  P. 
126;  and  see  per  Patteson  J.  Cotton  v.  Brown,  3  Ad.  &  E.  312;  Kose  v. 
Groves,  5  M.  &  G.  613. 

Instances  of  this  plea,  admitting  the  inducement,  will  be  found  under  the  head 
of  "  Malicious  Prosecution,"  post,  668  ;  "  Sheriffs,"  post. 

The  effect  of  the  general  issue  in  trover  will  be  found  under  that  title,  post. 

PLEA   OF   NOT   GUILTY.  (J) 
That  he  (c)  is  not  guilty. 

NOT   GUILTY  BY  STATUTE.     See  ante,  Obs.  286. 


ABATEMENT. 

Obs.  —  See  ante,  "  Pleas  in  Contract,"  p.  268  et  seq.;  where  see  forms  of  pleas, 
that  may  easily  be  adapted  to  torts. 


ACCIDENT. 
See  pleas, ^o«i,  "  Negligence,"  670,  and  generally,  ante,  "Negligence,"  p.  564. 


ACCORD    AND    SATISFACTION. 

Plea  of  Accord  and  Satisfaction,  (d) 

That  he  delivered  to  the  plaintiff,  and  the  plaintiff  accepted  and  received 
from  the  defendant,  certain  goods  [or  "  paid  to  the  plaintiff,  who  then  received 

from  the  defendant  £ ,"]  in  full  satisfaction  and  discharge  of  the  grievances 

in  the  declaration  mentioned,  and  of  all  the  said  causes  of  action  in  respect 
thereof. 

(fc)  Common  Law  Procedure  Act,   1852  H.  &  C.  484.]     See  a  plea  of  accord  and 

(15i&  16  Vict.  c.  76),  sch.  B,  43.  satisfaction   by   one   of    several   defendants. 

(c)  "  They  are,"  or  if  in  an  action  against  Bainbridge  v.  Lax,  9  Q.  B.  819 ;  16  L.  J.  Q. 
husband  and  wife  for  the  tort  of  the  latter,  B.  85.  See,  also,  JThurman  ».  Wilde,  11  Ad. 
that  the  "  defendant  A."  (the  wife),  is  not  &  E.  453  ;  [Hey  v.  Moorhouse,  6  Bing.  N.  C. 
guilty.  52.] 

(d)  See  Obs.,  an(e,  288 ;  [Boosey  w.  Wood,  3 
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AGENTS. 

Obs.  —  See  "  Attorneys,"  an<e,  304.  Not  guilty  would  deny  the  breach  of  duty 
charged  as  neglect,  misconduct,  &c.  but  not  the  retainer  of  the  defendant  in 
the  character  alleged,  nor  the  delivery  of  goods  to  him  to  be  sold,  &c.  in  that 
character.  Webb  v.  Page,  6  M.  &  G.  196:  1  D.  &  L.  531;  K.  G.  T.  T.  1853, 
ante,  Obs.  In  case  against  an  agent  for  improperly  drawing  a  bill  in  plain- 
tiff's name,  a  plea  that  he  drew  it  for  a  pui'pose  to  which  his  authority  ex- 
tended was  held  bad,  as  amounting  to  the  general  issue.  Pickwood  u.  Neate, 
10  M.  &  W.  206.     See  post,  "  Carriers." 

Plea  denying  the  Retainer,  ^c.  (e) 

That  the  plaintiff  did  not  retain  or  employ  him  [or  "deliver  to  him  the  said 
goods  and  chattels  or  any  part  thereof,  for  the  purpose  or  upon  the  terms,"  as 
the  case  may  ie]  as  alleged. 


ANCIENT  LIGHTS.  (/) 

Obs.  —  Not  guilty  denies  the  mere  fact  of  obstruction,  admitting  the  plaintiff's  pos- 
session of  the  house,  and  that  he  was  entitled  to  the  right  to  the  enjoyment 
of  the  light.  Frankum  v.  Lord  Falmouth,  2  Ad.  &  E.  452.  See  R.  G.  T.  T. 
r.  16,  1853.  The  right  to  an  ancient  light,  since  the  passing  of  2  &  3  W. 
4,  c.  71,  s.  3,  depends  upon  that  statute,  and  not  on  any  presumption  of  a 
grant  or  fiction  of  a  license  having  been  obtained  from  the  adjoinino-  proprie- 
tor.    Tapling  i>.  Jones,  84  L.  J.  C.  P.  342 ;  L.  R.  1  H.  L.  260. 

1.  Denial  that  Plaintiff  was  possessed  of  the  Souse.  (^) 
That  the  plaintiff"  was  not  possessed  of  the  said  messuage  as  alleged. 

2.  Denial  of  the  alleged  Right  to  the  Light,  ^c.  (A) 

That  there  were  not  of  right  any  or  either  of  the  said  windows  through 
which  the  light  or  air  ought  to  have  entered  as  alleged. 

3.  Plea  justifying  Obstruction  under  an  Act  of  Parliament. 
Turner  v.  Sheffield  Ry.  Co.  10  M.  •&  W.  425. 

(e)  See  form  bv  a  broker,  Turpin  u.  Bil-  plaintifiF  himself  to  defendant's  prejudice,  &c. 

ton,  5  M.  &  G.  460.  See  Ganitt  v.  Sharp,  5  Ad.  &  E.  325.     See 

(/)  See  forms  of  declaration  and  notes,  another  form  (with  a  special  inducement), 

ante,  479.     Effect  of  not  guilty.     Ante,&Z5.  and  law,   Flight  v.  Thomas,  11  Ad.  &  E. 

(g)  This  plea  would  he  proper  where  the  690,   and  another,  though    semble,  a  double 

action  is  incorrectly  brought  by  a  landlord  travei-se,    Garritt   v.   Sharp,   ubi  supra.     A 

upon  his  possession,  instead  of  charging  an  special  plea  of  mere  non-user  would  be  bad. 

injury  to  his  reversion;  see  ante,  594,  form  1 ;  See  Manning  v.  Wasdale,  5  Ad.  &  E.  758. 

the  house  having  been  in  the  occupation  or  The   statute  2   &  3  W.  4,  which   sanctions 

holding  of  a  tenant  when  the  grievance  ex-  the  general  form  of   claiming  the  right  to 

isted.    The  next  form  is  proper  where  the  light  in  a  declaration  for  obstructing  it  (t^ee 

exclusive  right  to  the  light  is  denied.  ante,  479,  480,  Obs.),  provides  that  "if  the 

(A)  This  plea  puts  the  plaintiff  on  proof  general  allegation  be  denied,  all  and  everj' 
of  his  right  by  twenty  years'  uninterrupted  the  matters  in  this  act  mentioned  and  pro- 
enjoyment,  &c.  See  2  &  3  W.  4,  c.  71,  vided,  which  shall  be  applicable  to  the  case, 
s.  3 ;  ante,  Obs.  479 ;  or  by  grant.  It  would  shall  be  admissible  in  evidence  to  sustain  or 
seem  to  be  the  proper  form  where  the  de-  rebut  such  allegation."  See  a  form  justifying 
fendant  contends  that  the  right  has  been  obstructing  ancient  lights  under  a  railway 
lost,  by  the  mode  of  the  enjoyment  of  the  act,  Turner  v.  Sheffield  &  Botherhum  Ry. 
light  having  been  essentially  altered  by  the  Co.  10  M.  &  W.  426. 
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4.  Plea  on  Equitable   Grounds  that  the  Plaintiff  acquiesced  in  the 

Building  causing  the  Obstruction. 

Davies  v.  Marshall,  10  C.  B.  N.  S.  692 ;  31  L.  J.  C.  P.  61.  (/) 

[5.  Plea  justifying  an  Entry  on  the  Plaintiff's  Land  to  remove  an 
Obstruction  to  the  Defendant's  Ancient  Lights. 

That  at  the  time  of  the  alleged  trespasses  the  defendant  was  possessed  of  an 
ancient  dwelling-house  adjoining  the  said  dose  of  the  plaintiff,  and  by  reason 
thereof  was  entitled  to  have  the  light  and  air  enter  into  the  said  dwelling-house 
through  a  certain  ancient  window  therein ;  and  because  the  said  building  in 
the  said  close  wrongfully  obstructed  the  light  and  air,  and  prevented  the  same 
from  entering  into  the  said  dwelling-house  through  the  said  window,  the  de- 
fendant entered  the  said  close  of  the  plaintiff  and  pulled  down  the  said  building 
in  order  to  remove  the  said  obstruction,  doing  no  more  than  was  necessary  for 
that  purpose,  which  are  the  alleged  trespasses. 

A  like  plea.     Thompson  tf.  Eastwood,  8  Ex.  69.] 


ANIMALS.     See  "Mischievous  Animals,"  post. 


ASSAULT.     See  post,  ' '  Trespass  to  the  Person." 


ATTORNEYS. 

See  ante,  "  Agents,"  as  to  the  effect  of  not  guilty,  and  "  Attorneys,"  ante, 
Pleas  in  Contract,  p.  304. 


AVOWRY.     See  post,  "Replevin." 


BAILEES. 


Obs.  Effect  of  not  guilty,  ante,  "Agents,"  and  Pleas  in  Contract,  ante,  311. 
The  bailment  if  denied  must  be  specially  traversed,  as  thai  the  plaintiff  did  not 
let  to  hire,  S^c.  to  the  defendant.     See  post,  ' '  Carrier. ' ' 


BANK  OF  ENGLAND  AND  BANKERS. 

Obs.  See  pleas  in  the  forms  referred  to,  ante,  486,  particularly.  Coles  v.  Bank  of 
England,  10  Ad.  &  E.  437;  and  see  Pickwood  v.  Neate,  10  M.  &  W.  206. 
The  plea  of  not  guilty  would  merely  deny  the  default  or  breach  of  duty,  and 
would  admit  the  inducement  of  plaintiff's  title  or  right.  See  form  of  plea  by 
bankers  sued  for  not  paying  a  check  of.  their  customer.  Whittaker  v.  Bank 
of  England,  6  C.  &  P.  700,  702. 

(i)  See  replication  thereto. 
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BOOKING   OFFICE   KEEPER.     See  ante,  486. 


CARELESSNESS.     See  "  Negligence, "  pos<. 


CARRIAGES,  COLLISION  OF.    Post,  "  NegUgence.' 


CARRIERS. 

Obs.  —  See  generally,  ante,  94  and  355. 

An  example  is  given,  R.  G.  T.  T. r.  16,  1853.  "In  actions  against  a  carrier, 
the  plea  of  not  suilty  will  operate  as  a  denial  of  the  loss  or  damage  but  not  of 
tlie  receipt  of  the  goods  by  the  defendant  as  carrier  for  hire,  or  of  the  pur- 
pose for  which  they  were  received." 

Of  the  effect  of  not  guilty.  Where  the  defence  is  founded  upon  the  provisions 
of  the  carriers'  act,  1  W.  4  c.  68,  cited,  ante,  94,  requiring  that  the  value 
of  goods  of  a  certain  description  should  be  declared,  &c.  there  should  be  a 
special  plea  accordingly.  Syms  v.  Chaplin,  5  Ad.  &  E.  634.  See  Form  5, 
ante,  378,  and  another  form  in  contract,  where  the  goods  were  delivered  to  a 
servant  of  the  defendant,  not  at  a  receiving  house.  Syms  i'.  Chaplin.  See 
Boyce  v.  Chapman,  2  Bing.  N.  C.  222.  These  forms  will  equally  apply  in 
case.  See  a  plea  of  a  contract  (not  within  the  cari-iers'  act)  limited  by  pre- 
vious notice.  Wylde  c.  Piokford,  8  M.  &  W.  443.  Plea  by  a  carrier  (charged 
as  a  wharfinger)  that  the  goods  were  destroyed  by  an  accidental  fire.  Bourne 
V.  Gatliffe,  7  M.  &  G.  850.  Money  may  be  paid  into  court  by  a  carrier  sued 
for  the  loss  of  or  injury  to  goods.  See  "  Payment,"  post.  The  replications 
suggested,  ante,  357,  would  in  general  be  applicable  to  pleas  founded  on  the 
carriers'  act.  Where  there  has  been  an  arrangement  between  the  bailor 
and  a  sub-carrier  without  notice  to  the  carrier,  the  carrier  was  held  not  liable 
for  the  carelessness  of  the  sub-camer  in  not  carrying  out  the  arrangement. 
Butterworth  v.  Brownlow,  34  L.  J.  C.  P.  266;  19  C.  B.  N.  S.  409. 

1.  Plea  by  a  Carrier  denying  the  Receipt  hy  him,  of  the  Groods.  (A) 
That  the  plaintiff  did  not  deliver  to  him,  nor  did  he  receive  the  said  goods 
and  chattels  from  the  plaintiff,  or  any  of  them  for  the  purpose  alleged. 

2.  Plea  that  the  Defendant  was  not  a  Common  Carrier. 

That  he  was  not  a  common  carrier  [of  goods,  or  of  passengers  and  their 
luggage]  as  alleged. 

3.  Plea  that  the  Plaintiff  did  not  pay  the  Carriage.  (J) 

That  the  plaintiff  did  not  pay,  nor  was  he  ready  and  willing  to  pay  to  the 
defendant  his  reasonable  charge  for  the  carriage  and,  delivery  of  the  said  goodst. 

(k)  See  forms,  &c.  Palmer  r.  Grand  and  refusal  to  pay  the  carriage  by  the  plain- 
Junction  Ey.  Co.  4  M.  &  W.  750 ;  Davey  tiff.  Crouch  v.  The  Great  Western  Ry.  Co. 
V.  Mason,  1  C.  &  Marsh.  46  ;  supra,  Obs. ;  26  L.  J.  Ex.  418  ;  [2  H.  &  N.  491.]  Plea  to 
form  of  plea  by  ship-owner,  Major  «.  White,  an  action  against  a  company  for  refusing  to 
7  C.  &  P.  42 ;  Quiggin  r.  Duff,  1  M.  &  W.  receive  and  carry  a  horae,  that  the  sender 
174.  What  is  a  sufficient  delivery,  or  is  a  declared  the  value  of  the  horse  to  be  over 
receiving  house  of  a  carrier.  Sims  w.  Chap-  .£50,  and  that  the  company  demanded  an 
lin,  5  Ad.  &  E.  534;  ante,  99,  and  notes,  increased  fare,  under  17  &  18  Vict.  c.  31, 
The  above  plea  puts  the  plaintiff  on  proof  of  s.  7;  which  he  refused  to  pay  ;  and  right  of 
a  delivery  to  the  carrier  or  his  servant  for  the  company  to  make  such  demand..  Robinson 
purpose  alleged.  v.  South  Western  Ry.  Co.  34  L.  J.  C.  P.  234 ; 

(^  See  a  plea  of  tender  of  the  goods  to  [19  C.  B.  N.  S.  .51.] 
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4.  Plea  hy  a  Carrier,  sued  on  Ms  Common  Law  Liability,  that  the 

Goods  (  0«7)  were  lost  by  being  put  in  an  Insecure  Cask,  (m) 

As  to  the  not  safely  and  securely  delivering  the  said  hogshead  of  oil  for  the 
plaintiff,  the  defendants  say  that  at  the  time  the  said  oil  was  delivered  to  them 
as  aforesaid  the  same  was  contained  in  a  cask,  which  was  then  bad  and  insuf- 
ficient, and  not  properly  secured  and  coopered,  without  any  default  on  the  part 
of  the  defendants,  for  which  reason,  and  not  otherwise,  the  said  cask  or  hogs- 
head afterwards,  and  after  the  defendants  had  conveyed  the  same  to ,  and 

before  the  defendants  could  safely  and  securely  deliver  the  said  oil  there  for 
the  plaintiff  as  aforesaid,  broke,  burst,  and  gave  way,  and  the  said  oil  therein 
then  escaped  from  the  said  cask  or  hogshead,  and  was  wholly  wasted  and  lost 
without  the  defendants'  default. 

5.  Plea  by  a  Carrier  by  Water,  that  the  G-oods  lost  were  Silver,  within 
the  26  Geo.  3.  c.  86,  s.  3,  that  their  Value  was  not  declared  in  the 
Bill  of  Lading,  and  that  they  were  stolen  without  Defendant'' s  De- 
fault, (n) 

Gibbs  V.  Potter,  10  M.  &  W.  70. 

6.  Plea   of  Notice  and  Stoppage   in  Transitu   by  an   Unpaid  Con- 

signor, (jf) 

Jones  V.  Jones,  8  M.  &  W.  431 . 


COGNIZANCE.     Seejaosi,  "Replevin." 


COLLISION.     See  "  Negligence,"  post,  670. 


COMMON  OF  PASTURE. 

Obs.  —  "  Not  Guilty  "  would  deny  the  mere  fact  of  obstruction,  and  not  deny  the 
plaintiff's  possession  of  the  tenements  in  respect  of  which  he  claims  common 
of  pasture,  or  the  existence  or  validity  of  such  claim. 
The  prescription  statute,  2  &  3  W.  4  (478,  479),  which  sanctions  the  general  form 
of  alleging  a  right  of  common  in  case  for  disturbing  it,  provides  that,  "If 
the  general  allegation  be  denied,  all  and  every  the  matters  in  this  act  men- 
tioned and  provided,  which  shall  be  applicable  to  the  case,  shall  be  admissible 
in  evidence  to  sustain  or  rebut  such  allegation."  Where  the  obstruction  in 
fact  is  admitted,  but  justified  or  excused  on  account  of  a,  license,  &e.  there 

(m)  This  admits  that  tlio  defendant  did  See,  also,  Walker  v.  Jackson,  10  M.  &  W. 

not  safely  or  securely  deliver  the  goods,  and  161 ;  Ohrlofl:  a.  Briscall,  L.  B.  1   C.  P.  231 ; 

excuses   the  non-delivery  by  reason  of   the  35  L.  J.  C.  P.  63 ;   Czech  v.  The  General 

consignor's  neglect.     In  Webb  v.  Page,  6  M.  Steam  Navigation  Co.  37  L.  J.  C.  P.  3 ;  L. 

&  G.  196;   1  I).  &  L.  531,  it  was  held  that  E.  3  C.  P.  14. 

under  the  general  issue  the  defendant  could  (n)  See,  now,  17  &  18  Vict.  c.  104.  s.  503, 

not  show  that  the  loss  of  the  goods  arose  and  Williams  v.  The  African   Steam   Ship 

from  the  plaintiff's  own  negligence  in  pack-  Co.  1   H.  &  N.  300 ;  26  L.  J.  Ex.  69  ;   De 

ing  them,  or  from  the  plaintiff  having  mis-  Rothschild  v.  Royal  Mail  Steam  Packet  Co. 

represented  their  weight  so  as  to  induce  the  7  Ex.  734  ;  21  L.  J.  Ex.  273  ;  and  ante,  360. 

defendant    to    employ   an   insufficient   van.  (o)  See,  also,  ante,  359,  360. 
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Obs.  must  be  a  specia.  plea  accordingly.  As  to  encroachments  on  a  common  by 
license,  see  Doe  ».  Wilson,  11  East,  56;  Harvey  v.  Reynolds,  12  Price,  724; 
1  C.  &  P.  141 ;  Doe  r.  Wilkinson,  3  B.  &  C.  413;  Doe  v.  Clark,  8  B.  &  C.  717. 
In  some  eases  a  plea  of  license  to  obstruct  (see^os(,  "License")  may  be  ju- 
dicious. Plea  that  defendant  had  a  right  of  common  for  cattle  levant  and 
couchant,  justifying  under  it.  Bowen  v.  Jenkin,  6  Ad.  &  E.  911.  A  sur- 
charge should  be  new  assigned.  lb.  Plea  of  approvement  of  a  common  by 
the  owner.  Patrick  v.  Stubbs,  9  M.  &  W.  831.  And  see  post,  "  Trespass," 
andante,  "Common  of  Pasture,"  496. 

1.  Denial  of  Plaintiff's  Right  of  Common. 

That  the  plaintiflF  was  not  of  right  entitled  to  such  common  of  pasture  as 
alleged. 

2.  Denial  of  Plaintiff's  Possession  of  the  Land,  (p) 
That  the  plaintiff  was  not  possessed  of  the  said  land  as  alleged. 

3.  Plea  of  Right  of  Common  of  Pasture,  (g') 

That  the  defendant  at  the  time  of  the  alleged  trespass  was  possessed  of 
land,  the  occupiers  whereof  for  thirty  (r)  years  before  this  suit  enjoyed  as  of 
right,  (s)  and  without  interruption,  common  of  pasture  over  the  said  land  of  the 
plaintiff,  for  all  their  cattle,  levant  and  couchant,  upon  the  said  land  of  the 
defendant,  at  all  times  of  the  year  as  to  the  said  land  of  the  defendant  apper- 
taining, and  that  the  alleged  trespass  was  a  use  by  the  defendant  of  the  said 
right  of  common. 


(p)  Of  course  the  traverse  will  be  in  the 
woi-ds  of  the  declaration,  negativing  the 
allegation  therein.  See  pleas  to  a  declara- 
tion bv  a  member  of  a  municipal  corpora- 
tion, Beaidsworth  v.  Torkington,  I  Q.  B. 
784;  Parry  «.  Thomas,  5  Ex.  37  ;  19  L.  J. 
Ex.  198. 

{g)  This  form  is  given  by  the  common  law 
procedure  act,  1852  (15  &  16  Vict.  c.  76),  sch. 
B,  47.  This  plea  is  founded  on  the  prescrip- 
tion act,  2  &  3  W.  4,  c.  71,  the  provisions 
of  which,  in  relation  to  rights  of  common, 
have  already  been  cited.  Ante,  Obs.  496. 
The  form  of  plea  is  sanctioned  by  the  5th 
section  of  that  act,  which,  with  the  decisions 
thereon,  see  post,  tit.  "  Ways."  See  a  form 
for  a  certain  number  of  cattle,  Nichols  v. 
Chapman,  29  L.  J.  Ex.  461.  If  the  defend- 
ant have  not  enjoyed  the  right  of  common 
during  any  portion  of  the  thirty  years  next 
before  suit,  add  a  plea  of  immemorial  right ; 
Richards  v.  Fry,  7  Ad.  &  E.  698 ;  Ward  v. 
Robins,  15  M.  iSt  W.  240 ;  but  such  immemo- 
rial right  cannot  be  claimed  to  exist  in  occu- 
piers. Davies  t'.  Williams,  20  L.  J.  Q.  B. 
331.  See  a  form,  Jones  v.  Richard,  5  Ad. 
&  E.  414,  415.  Where  a  plea  claimed  an 
immemorial  right  of  herbage  for  the  defend- 
ant and  his  ancestors,  it  was  held  that  this 
was  not  proved  by  proving  a  grant  eighty- 
one  years  ago  from  one  who  then  had  the 
tight.     Welcome  o.  Upton,  5  M.  &  W.  402 ; 
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7  M.  &  W.  536 ;  7  Dowl.  475.  See  Bailey 
V.  Stevens,  31  L.  J.  C.  P.  226.  As  to  rights 
of  common  in  general,  and  the  remedy  hy 
action  for  disturbing  them,  see  ante,  496, 
"Common  of  Pasture,"  Obs.;  Bowen  v. 
Jenkin,  6  Ad.  &  E.  911.  See  the  forms  of 
pleas  in  trespass  of  prescriptive  rights  of 
common,  presci'ibing  in  a  que  estate,  ice. ;  .\r- 
lett  V.  Ellis,  6  B.  &  C.  672  ;  9  B.  &  C.  671 ; 
Tapley  v.  Waiuwright,  5  B.  &  Ad.  395  ;  and 
see  various  pleadings  and  points  decided 
thereon.  lb.  Plea  of  common  per  cause  de 
mcinage.  Clarke  v.  Tucker,  10  Q.  B.  604 ;  15 
L.  J.  Q.  B.  19  ;  Jones  v.  Robin,  10  Q.  B.  581 ; 
15  L.  J.  Q.  B,  15.  See  plea  of  common,  by 
a  burgess,  under  a  grant  to  a  corporation. 
Parry  v.  Thomas,  5  Ex.  37  ;  19  L.  J.  Ex. 
198.  The  extinction  of  a  right  of  common 
by  the  genersil  inclosnre  act  should  be  spe- 
cially pleaded.  lb.  A  plea  claiming  a  right  to 
turn  cattle  on  the  locus  in  quo,  not  saying  for 
what  purpose,  is  bad.  Bailey  v.  Appleyard, 
8Ad.  &E.  161. 

(r)  Add  another  plea  stating  sixty  years  if 
there  be  evidence  to  snpport  it.  See  Parker 
V.  Mitchell,  11  Ad.  &  E.  788 ;  Lowe  v.  Car- 
penter, 6  Ex.  825  ;  20  L.  J.  Ex.  374. 

(s)  These  words  are  essential,  and  the 
omission  would  not  be  cured  by  verdict. 
Holford  V.  Hawkinson,  5  Q.  B.  584 ;  Bright 
i>.  Walker,  1  Cr.,  M.  &  R.  211. 
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4.  Plea  of  a  Right  to  dig  and  carry  away  Marl  or  Sand,  (f) 
Glover  V.  Dixon,  [9  Ex.  158.] 

6.  Plea  justifying  pulling  down  a  Building  erected  on  a  Common,  (u) 

Davies  v.  Williams,  20  L.  J.  Q.  B.  330. 

6.  Replication  denying  the  Right  of  Common,  (x) 

That  the  occupier  of  the  said  land  did  not  for  thirty  [or  sixty]  years  before 
this  suit,  enjoy  as  of  right  and  without  interruption  the  alleged  right  of 
common. 

7.  Replication  that  the  Cattle  were  not  the  Defendant's  Commonable 

Cattle,  (y) 

Bowen  v.  Jenkins,  6  Ad.  &  E.  911. 


CONSTABLES.     See  "  Trespass  to  the  Person.' 


CONVEKSION  OF  GOODS.     Seepost,  "  Trover." 


COPYHOLDER. 

Plea  by  a  Copyholder  justifying  taking  Coals  under  a  Custom. 

Anglesea  v.  Atherton,  10  M.  &  W.  218. 


COPYRIGHT,  (z) 

1.  Plea  denying  the  Copyright. 

That  the  plaintiff  was  not  the  proprietor  of  the  said  copyright  as  alleged. 

(()  Other  forms,  to    dig    minerals,   Pad-  4,  c.  71,  ss.  5  and  7,  a  life  estate  should  be 

dock  V.  Forrester,  3  M.  &  G.  903  ;  Hoyle  v.  specially  replied.     Pye   v.  Mumfoi-d,  11   Q. 

Coupe,  9  M.  &W.  450;  Clayton  «.  Corby,  3  B.  666;    17   L.   J.   Q.   B.    138.     Form,  &c. 

Q.  B.  813.    Pleas,  stones ;  Peppin  v.  Shake-  Cooke  v.  Blake,  1  Ex.  220 ;  17  L.  J.  Ex.  371. 

speare,   6   T.   R.   748 ;    coal  ;    Anglesea   v.  See  post,  "  Way." 

Atherton,  10  M.  &  W.  281.  See  Wilkinson  (y)  Under  this  issue  the  plaintiff  cannot 
V.  Pund,  11  M.  &  W.  33.  Plea  of  common  insist  on  a  surcharge.  lb.  That  the  right 
of  turbary ;  Grant  v.  Gunner,  1  Taunt.  435;  of  common  has  been  extinguished  by  pro- 
Wilson  V.  Willes,  7  East,  121  ;  right  of  com-  ceedings  under  the  general  inolosure  act 
mon  under  inclosure  act.  Bailiffs  &c.  of  must  be  replied  specially.  Parry  v.  Thomas, 
Godmanchester  v.  Phillips,  1  Ad.  &  E.  554.  5  Ex.  37 ;  19  L.  J.  Ex.  198.     Replication  to 

(u)  A  commoner  may  pull  down  a  build-  a   plea  setting  up   a  prescriptive  right  of 

ing  wrongfully  erected   upon   the  common,  common,  and  justifying  entry  on  wrongfully 

and  which  prevents  him  exercising  his  rights  inclosed  and  separated  lands,  that  they  had 

thereon,  provided  he  use  no  unnecessary  vio-  been   inclosed    and    separated    more    than 

lence.  twenty  years.     Tapley  v.  Wainwright,  5  B. 

(a;)  A  similar  form  is  given  by  the  com-  &  Ad.  395.     See,  also,  Hawke  v.  Bacon,  2 

mon  law  procedure  act,  1852  (15  &  16  Vict.  Taunt  156;  Richards  v.  Peake,  2  B.  &  C. 

c.  76),  Bch.  B,  54.    Peter  v.  Daniel,  5  C.  B.  918. 

568  ;  17  L.  J.  C.  P.  177.    Under  2  &  3  W.  (s)  That  the  book  was  not  first  published 
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2.  That  the  !Pitle  of  the  Book  was  an  Attempt  to  impose  it  on  the  Pub- 
lie  as  the  Production  of  a  Celebrated  Author,  who  had  not  written  it. 

Wright  V.  Tallis,  1  C.  B.  893. 

Notice  to  be  given  with  the  Pleas  in  an  Action  for  pirating  a  Copyright 
in  pursuance  of  5  ^  Q  Vict.  c.  45,  s.  16.  (a) 

In  the 

A.  B.,  Plaintiff, 
C.  D.,  Defendant. 
Take  notice  that  the  defendant  means  to  rely  on  the  trial  of  this  action  upon 
the  following  objections,  viz. :  —  1.  That  he  is  not  guilty  of  the  grievance  laid 
to  his  charge  ;  2.  [^escribe  the  several  points  to  be  relied  on  in  separate  para- 
graphs according  to  ihefaet\.  (i) 
Dated 


ID  England.  Chappell  u.  Purday,  12  M.  & 
W.  303  ;  1  D.  &  L.  458  ;  Boosey  v.  Purday, 
5  Ex.  145  ;  1 8  L.  J.  Ex.  378.  That  the  book 
was  printed,  published,  and  sold  without  the 
printer's  name,  contrary  to  2  &  3  Vict.  c.  12. 
Chappell  V.  Davidson,  18  C.  B.  194 ;  25  L.  J. 
C.  P.  225.  Declaration,  law,  &c.  ante,  368, 
498.  Not  guilty  would  deny  only  the  mere 
fact  of  the  infringement  of  the  copyright ;  but 
it  would  not  deny  that  the  book  was  the  sub- 
ject of  copyright  property ;  Millingen  v. 
Picken,  1  C.  B.  799 ;  either  on  the  ground 
of  its  immoral  or  irreligious  character,  or  in 
the  case  of  copyrii;ht  in  designs  (ante,  498), 
that  it  was  not  the  subject  of  a  certificate  of 
registration  under  the  statute.  lb.  Other 
pleas  similar  to  the  above  would  he  allowed, 
denying,  1.  That  the  plaintiff  was  the  pro- 
prietor when  the  book  was  printed  ;  2.  That 
there  was  any  subsisting  copyright  in  the 
book ;  and  3,  stating  that  the  book  was  not 
printed  in  the  British  dominions.  Chappell 
V.  Purday,  12  M.  &  W.  305 ;  S.  C.  on  argu- 
ment as  to  the  last  plea,  14  M.  &  W.  303. 
Plea  to  declaration  for  pirating  a  print,  that 
the  date  of  the  first  publication  was  not  en- 
graved thereon.  Brookes  v.  Cock,  3  Ad.  & 
E.  1 38.  A  person  selling  a  copy  of  a  print 
from  a  spurious  plate  is  liable  to  an  action  at 
the  suit  of  the  proprietor  under  the  statute 
17  Geo.  3,  c.  57,  although  he  sells  it  inno- 
cently, not  having  any  knowledge  of  the 
piracy.  Gambart  v.  Sumner,  29  L.  J.  Ex. 
98.  No  copyright  of  a  book  is  acquired  un- 
der 5  &  6  Viet.  c.  45,  by  the  registration 
before  actual  publication.  Correspondent 
&c.  Company  v.  Saunders,  11  Jur.  N.  S. 
540.  As  to  rights  of  compiler  of  a  direc- 
tory, see  Kelly  w.  Morris,  L.  R.  1  Eq.  697 ; 
35  L.  J.  Ch.  423. 

(a)  By  5  &  6  Vict.  c.  45,  s.  16,  it  is  en- 
acted, "  That  after  the  passing  of  this  act,  in 
any  action  brought  within  the  British  do- 
minions against  any  person  for  printing  any 
such  book  for  sale,  hire,  or  exportation,  or 


for  importing,  selling,  publishing,  or  expos- 
ing to  sale  or  hire,  or  causing  to  be  imported, 
sold,  published,  or  exposed  to  sale  or  hire, 
any  such  book,  the  defendant,  on  pleading 
thereto,  shall  give  to  the  plaintiff  a  notice  in 
writing  of  any  objections  on  which  he  means 
to  rely  on  the  trial  of  such  action ;  and  if  the 
nature  of  defence  be,  that  the  plaintiff  in 
such  action  was  not  the  author  or  first  pub- 
lisher of  the  book,  in  which  he  shall  by  such 
action  claim  copyright,  or  is  not  the  proprie- 
tor of  the  copyright  therein,  or  that  some 
other  person  than  the  plaintiff  was  the  author 
or  first  publisher  of  such  book,  or  is  the  pro- 
prietor of  the  copyright  therein,  then  the  de- 
fendant shall  specify  in  such  notice  the  name 
of  the  person  who  he  alleges  to  have  been 
the  author  or  first  publisher  of  such  book,  or 
the  proprietor  of  the  copyright  therein,  to- 
gether with  the  title  of  such  book  and  the 
time  when  and  the  place  where  such  book 
was  first  published;  otherwise  the  defendant 
in  such  action  shall  not,  at  the  trial  or  heai^ 
ing  of  such  action,  be  allowed  to  give  any 
evidence  that  the  plaintiff  in  such  action  was 
not  the  author  or  first  publisher  of  the  book 
in  which  he  claims  such  copyright  as  afore- 
said, or  that  he  was  not  the  proprietor  of  the 
copyright  therein ;  and  at  such  trial  or  hear- 
ing no  other  objection  shall  be  allowed  to  be 
made  on  behalf  of  such  defendant  than  the 
objections  staled  in  such  notice,  or  that  any 
other  person  was  the  author  or  first  pub- 
lisher of  such  book,  or  the  proprietor  of  the 
copyright  therein,  than  the  pei'son  specified 
in  such  notice,  or  give  in  evidence  in  sup- 
port of  his  defence  any  other  book  than  one 
substantially  corresponding  in  title,  time, 
and  place  of  publication  with  title,  time,  and 
place  specified  in  such  notice." 

(6)  See  Leader  v.  Purday,  7  C.  B.  4; 
Boosey  v.  Davidson,  4  D.  &  L.  147 ;  Boosey 
0.  Purday,  10  Jur.  1038;  Sweet  v.  Benning, 
16  C.  B.  459. 
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COUNTY  COURTS. 

See  "  Trespass  to  the  Person/'  and  "  Notice  of  Action.'' 


CUSTOM. 


Obs.  —  "  It  is  an  acknowledged  principle  that  to  give  validity  to  a  custom,  which 
has  been  well  described  to  be  an  usage,  which  obtains  the  force  of  law,  and 
is,  in  truth,  the  binding  law,  within  a  particular  district,  or  at  a  particular 
place,  of  the  persons  or  things  which  it  concerns  (see  Le  Case  de  Tanistry, 
Davy's  Reports,  31-32),  it  must  be  certain,  reasonable  in  itself,  commencing 
from  time  immemorial,  and  continued  without  interruption."  Per  Tindal  C. 
J.  Tyson  v.  Smith,  9  Ad.  &  E.  421.  Thus,  a  right  claimed  by  the  inhabit- 
ants of  a  township  to  enter  upon  the  land  of  a  private  person,  and  to  take 
water  from  a  well  for  domestic  purposes,  is  a  good  custom.  Race  v.  Ward,  4 
EI.  &  Bl.  702;  24  L.  J.  Q.  B.  153.  So,  also,  a  custom  for  all  the  freemen  and 
citizens  of  a  neighboring  city  to  hold  horse-races  over  tlie  close  of  M.  on  As- 
cension Day  in  every  year,  is  good,  and  in  pleading  such  a  custom,  it  being 
claimed  for  a  day  certain,  it  need  not  be  alleged  that  the  day  is  a  seasonable 
day.  Mounsey  v.  Ismay,  32  L.  J.  Ex.  94.  See  Blewitt  v.  Jenkins,  12  C.  B. 
N.  S.  16;  The  Marquis  of  Salisbury  v.  Gladstone,  6  H.  &  N.  129;  30  L.  J. 
Ex.  3.  See,  also,  as  to  void  customs,  Blackett  v.  Bradley,  1  B.  &  S.  140;  31 
L.  J.  Q.  B.  65,  and  the  cases  there  cited;  Hilton  v.  Lord  Granville,  5  Q.  B. 
701;  13  L.  J.  Q.  B.  193;  Christchurch  v.  Buckingham,  16  C.  B.  N.  S.  391. 
[As  to  custom  for  all  the  inhabitants  in  one  place  to  exercise  rights,  as  to 
train  horses,  at  all  seasonable  times  in  another,  see  Sowerby  v.  Colman,  L.  R. 
2  Ex.  96.]  As  to  eustom  in  a  manor  to  dig  and  get  clay,  Salisbury  v.  Glad- 
stone, 9  H.  L.  Cas.  692;  34  L.  J.  C.  P.  222.  See,  also,  Clayton  v.  Corby, 
2  Q.  B.  813;  and  see  Elwood  v.  Bullock,  6  Q.  B.  383,  cited  post,  "Way; " 
and  see  a  form  in  replevin,  justifying  taking  cattle  under  a  custom  of  the 
Forest  of  Dartmore,  to  cause  drifts  to  be  made  of  cattle  depasturing  in  the 
forest,  in  order  to  take  them  to  a  pound  where  it  might  be  ascertained  whether 
they  were  estrays,  &c.  Mortimer  v.  Moore,  15  L.  J.  Q.  B.  118. 

Plea  Justifying  under  a  Custom  to  erect  Stalls  on  a  Common  at  a  Fair. 
Tyson  v.  Smith,  6  A.  &  E.  745  ;  in  Error,  9  Ad.  &  E.  406. 


DAMAGE  FEASANT.     See;jos«,  646,  647,  "Distress,"  "Replevin." 


DEFAMATION.     Seeposi,  "  Libel  and  Slander." 


DETINUE.     See ^osJ,  "Trover." 


DISTRESSES. 

Obs.  —  By  11  Geo.  2,  c.  19,  s.  21,  landlords  and  bailiffs,  when  sued  for  making  a 
distress,  or  seizure  or  sale  thereon,  may  plead  the  general  issue  and  give  the 
special  matter  in  evidence.  See  ante,  286,  Obs.  This  does  not  extend  to  a 
distress  made  q^the  premises  upon  goods  fraudulently  removed.  Vaughan 
w.  Davis,  1  Esp.  R.  257;  Purneaux  v.  Fotherley,  4  Camp.  136;  Postman  v. 
Harrell,  6  C.  &  P.  225.    But  it  renders  the  plea  of  not  guilty  "  by  statute  " 
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Obs.  (ante,  286),  sufficient  in  actions  on  the  case  for  irregularities  or  excesses  com- 
mitted in  making  or  conducting  a  distress  or  sale  of  goods  seized  upon  the 
premises  demised,  and  that  plea  puts  in  issue  the  tenancy  and  the  ownership 
of  the  goods.  Williams  v.  Jones,  11  Ad.  &  E.  643.  A  distraining  bailiff, 
who  is  turned  out,  and  afterwards  forcibly  reenters,  may  give  those  facts  in 
evidence  under  that  plea.  Eagleton  v.  Gutteridge,  11  M.  &  W.  565;  2  Dowl. 
N.  S.  1056.  The  tenancy  may,  however,  be  disputed  by  a  separate  plea.  Yates 
V.  Tearle,  6  Q.  B.  282;  and  to  an  action  against  a  landlord  for  not  giving  a 
copy  of  the  charges,  he  may  plead  that  he  did  not  personally  interfere  with 
the  distress.  Hart  o.  Leach,  1  M.  &  W.  560.  Plea  that  the  whole  rent  dis- 
trained for  was  due.  Gambrell  v.  Earl  of  Falmouth,  4  Ad.  &  E.  73.  Where 
there  is  a  count  in  trover,  upon  which  the  validity  of  the  distress  ah  initio  is 
disputed,  the  plea  of  not  guilty  by  statute  will  be  sufficient  by  virtue  of  11 
Geo.  2,  but  a  special  plea  may  sometimes  be  judicious.  The  defendant  will 
not  in  general  be  allowed  to  plead  not  guilty  by  statute,  and  also  justifications 
which  exist  either  at  common  law  or  under  the  statute.  Ross  v.  Clifton,  11 
Ad.  &  E.  640;  ante,  286,  287,  Obs.  It  will  be  proper  to  pay  money  into  court 
upon  any  count  or  part  of  a  count  for  an  excess  or  irregularity  really  com- 
mitted. 

By  s.  20  of  the  above  act,  "no  tenant  or  tenants,  lessee  or  lessees,  shall  recover 
in  any  action  for  any  such  unlawful  act  or  irregularity  as  aforesaid,  if  tender 
of  sufficient  amends  hath  been  made  by  the  party  or  parties  distraining  his  or 
her  or  their  agent  or  agents  before  such  action  brought."  This  tender  may 
be  shown  under  the  general  issue. 

But  if  all  the  trespasses  in  the  declaration  cannot  be  justified  under  a  distress 
for  rent,  then  it  mav  be  necessary  to  plead  a  special  justification.  See  forms, 
Twigg  V.  Potts,  2  Cr.,  M.  &  R.  98;  Hooker  v.  Nye,  1  Cr.,  M.  &R.  258;  Neale 
K.  Mackenzie,  2  Cr.,  M.  &  R.  84;  in  error,  1  M.  &  W.  747;  Ladd  v.  Thomas, 

12  Ad.  &  E.  117.  See  Welsh  v.  Rose,  6  Bing.  638;  4  M.  &  P.  484;  Whit- 
worth  I'.  Smith,  5  C.  &  P.  250.  Form  of  plea  and  replication  where  the  dec- 
laration charges  the  removal  of  fixtures,  Twigg  v.  Potts,  supra.  The  ten- 
ancy is  a  material  and  traversable  fact.  Norman  v.  Whitcombe,  2  M.  &  W. 
357;  Bowlsr  v.  Nicholson,  12  Ad.  &  E.  341.  The  allegation  that  the  ten- 
ancy continued  up  to  the  time  of  the  distress  is  material.     Drewe  v.  Avery, 

13  M.  &  W.  399;  2  D.  &  L.  371. 

Where  the  defendant  pleads  specially,  the  plaintiff,  instead  of  joining  issue, 
may  reply  denying  the  tenancy,  see  Twigg  v.  Potts,  1  Cr.,  M.  &  R.  89;  or  he 
may  reply  payment  of  the  rent;  or,  it  seems,  that  at  the  time  when,  &c.  no 
part  was  in  arrear;  or  (as  regards  the  trespass  to  the  goods)  that  they  were 
not  upon  the  premises  when  distrained,  or  were  prioileged  goods;  see  Swire 
V.  Leach,  33  L.  J.  C.  P.  150;  18  C.  B.  N.  S.  479;  post,  "  Replevin;  "  and  in- 
fra, form  3;  or,  that  the  plaintiflF  had  no  reversionary  interest;  or  a  tender  of 
the  rent;  or  an  eviction  by  the  defendant  before  the  rent  became  due;  see 
form  and  law,  Mackenzie  v.  Neale,  1  M.  &  W.  747;  or  that  defendant  had 
taken  a  sufficient  previous  distress  for  the  same  rent,  and  had  afterwards 
abandoned  it;  form,  &c.  Dawson  v.  Cropp,  3  D.  &  L.  225;  1  C.  B.  961;  or 
may  new  assign;  post,  671. 

1.  By  Statute  11  Geo.  2,  e.  19,  s.  21,  Public  Act. 
Not  guilty,  ante,  288. 

2.  Plea  justifying  under  a  Distress  for  Rent  due  for  other  Premises, 

the  Plaintiff  having  fraudulently  removed  his  Croods  to  the  locus  in 

quo,  to  prevent  a  Distress,  (c) 

That  before  the  said  alleged  trespasses  the  defendant  demised  to  A.  B.  a 

(c)  This  must  be  specially  pleaded.     See  284  a;  Rich  v.  WooUey,  7  B.  651 ;  and  NoB: 

forms,  Fletcher  v.  Mariller,  9  Ad.  &  B.  453  ;  man  ».  Wescombe,  2  M.  &  W.  349 ;  Ander- 

Bowler  v.  Nicholson,  12  Ad.  &  E.  341.     See  son  o.  The  Midland  Ry.  Co.  30  L.  J.  Q.  B. 

Ashmore  v.  Hardy,  7  C.  &  P.  501 ;  Cart-  94.    Replication,  that  the  removal  was  be- 

wright  V.  Smith,  1  Mo.  &  Rob.  284 ;  2  Saund.  fore  the  rent  was  due  (Rand  v.  Vaughan, 


646  PLEAS  IN  TOKT.      DISTRESSES. 

certain  messuage  at  the  yearly  rent  of  [£100],  payable  [half-yearly],  and  that 
[£50]  of  the  said  rent,  for  a  [half  year]  of  the  said  tenancy,  was  then  due  and 
in  arrear  from  the  said  A.  B.  to  the  defendant ;  and  whilst  the  said  rent  was 
due  and  in  arrear  from  A.  B.  he  fraudulently  and  clandestinely  conveyed  away 
and  carried  off  certain  of  his  goods  from  the  said  messuage,  to  prevent  the 
defendant  from  distraining  the  same  for  the  arrears  of  rent  aforesaid,  and 
placed  the  same  in  the  said  premises  of  the  plaintiff;  and  thereupon  the 
defendant,  whilst  the  said  rent  was  due,  and  within  the  space  of  thirty  days 
next  ensuing  such  conveying  away  and  carrying  off  the  said  goods,  entered 
into  the  said  premises  of  the  plaintiff,  and  took  and  seized  the  said  goods 
there,  as  a  distress  for  the  said  arrears  of  rent. 

3.  Plea  of  Tender  of  Amends  to  a  Declaration  for  an  Irregular  Dis- 

tress, (d?) 

That  after  the  committing  of  the  alleged  grievances,  and  before  this  action, 

the  defendant  tendered  and  offered  to  pay  to  the  plaintiff  £ ,  as  and  being 

sufficient  amends  for  the  said  alleged  grievances,  which  the  plaintiff  refused  to 
receive. 

4.  To  a  Plea  justifying  taking  Goods  under  a  Distress  for  Rent ; 
Replication  that  they  were  privileged,  as  being  on  the  Premises  in 
the  Way  of  Trade,  (e) 

That  before  and  at  the  time  of  the  making  of  the  said  distress  the  said  G.  D. 
was,  and  carried  on  the  trade  and  business  of,  a  [coach  painter]  upon  the  said 
workshops  and  premises  in  the  said  plea  mentioned,  and  being  such  [coach 
painter],  the  plaintiff  sent  to  the  said  G.  D.  the  said  carriage,  and  the  said 
G.  D.  then  accepted  the  same,  for  the  purpose  of  the  same  being  painted  for 
the  plaintiff  by  the  said  G.  D.,  in  the  way  of  his  said  trade  and  business,  for 
reward  to  the  said  G.  D.  in  that  behalf,  in  and  upon  his  said  workshops  and 
premises,  and  it  remained  thereon  in  the  way  of  his  said  trade  and  business 
and  not  otherwise,  until  the  defendants,  before  the  said  carriage  was  painted, 
and  before  a  reasonable  time  for  that  purpose  had  elapsed,  seized  and  carried 
away  the  said  carriage  and  converted  and  disposed  of  the  same  to^their  own 
use,  as  in  the  declaration  alleged. 

1  Bing.  N.  C.  767  ;  Watts  «.  Thomas,  1  Jur.  before  action  brought.  In  Williams  v.  Price, 
919),  in  which  case  the  landlord  cannot  dig-  3  B.  &  Ad.  695,  where  in  trespass  the  de- 
train. See  Dibble  v.  Bowater,  2  El.  &  Bl.  fendant  pleaded  that  he  tendered  a  certain 
564;  22  L.  J.  Q.  B.  396.  JForm  of  plea,  rep-  sum,  being  sufBcient  amends,  it  was  held 
lication,  and  new  assignment,  where  doors  that  the  plaintiff  could  reply  that  the  de- 
were  broken  open  under  a  justice's  warrant,  fendant  did  not  tender  the  sum  named,  or 
under  11  Geo.  2,  c.  19,  s.  7,  which  gave  land-  that  the  sum  was  insufiBeient,  and  not  that 
lords  power  to  break  open  houses,  &c.  in  he  did  not  tender  sufficient  amends.  See 
which  goods  are  locked  up  and  fraudulently  per  Tindal  C.  J.  3  Bing.  N.  C.  418  ;  see  post, 
secured,  Norman  v.  Wescombe,  2  M.  &  W.  "Tender  of  Amends,"  and  ante,  Obs. 
349.  See,  also,  Rich  v.  Wolley,  7  Bing.  651.  (e)  See  a  similar  form  in  the  case  of  a 
(d)  By  11  Geo.  2,  c.  19,  s.  20,  the  tenant  commission  agent,  Findon  v.  M'Laren,  6  Q. 
shall  not  recover  in  case  for  an  irregular  dis-  B.  891.  Law,  &c.  Gibson  v.  Ireson,  3  Q.  B. 
tress,  where  there  was  a  right  to  distrain,  if  39 ;  and  see  the  cases  referred  to,  post,  "  Ee- 
tender  of  sufficient  amends  have  been  made  plevin." 
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5.  Plea  to  a  Count  for  not  leaving  the  Overplus  with  the  Sheriff,  that 
there  was  no  Overplus. 

See  form,  Lyon  v.  Tomkins,  1  M.  &  W.  603  ;  though  not  guilty  "  by  statute  '' 
would  suffice.  If  the  overplus  were  paid  to  the  plaintiff,  plead  accord  and 
satisfaction,  ante,  636.  If  there  was  an  overplus  not  paid  before  action,  it 
should  be  paid  into  court. 

6.  Justification  for  seizing,  ^o.  Cattle  under  a  Distress  Damage 

Feasant.  (/) 

That  at  the  time  of  the  alleged  trespasses  he  was  lawfully  possessed  of  a 

certain  close  [called ],  situate  in  the  county  aforesaid,  and  because  the 

said  cattle  were  wrongfully  in  the  said  close  eating  the  grass  there,  and  doing 
damage  there  to  the  defendant,  the  defendant  seized  and  took  the  said  cattle 
in  the  said  dose  as  a  distress  for  the  said  damage,  and  impounded  them,  being 
,    the  trespasses  in  the  declaration  alleged. 

7.  The  like  by  a  Pound-keeper,  stating  the  Delivery  of  the  Cattle  to  him. 

Mason  v.  Newland,  9  C.  &  P.  575. 

8.  Justification  by  a  Lord  of  a  Manor  for  seizing  Cattle  because  they 
were  trespassing  on  the  Common  ;  and  Replication,  badness  of  the, 
Pound. 

Wilder  v.  Speer,  8  Ad.  &  E.  548. 

Obs.  —  A  conversion  by  the  defendant  after  the  distress  must  be  specially  replied. 
Dye  V.  Featherdale,  3  Wils.  20;  and  see  4  T.  R.  364;  1 -Stark.  173. 

9.  Replication  to  Pleas  Damage  Feasant. 

Obs.  —  The  possession  of  the  close  may  be  traversed.  Bond  v.  Downton,  2  Ad.  & 
E.  26.  Excess  should  be  specially  replied.  An  irregularity  in  the  distress 
makes  the  party  distraining  a  trespasser  ah  initio,  and  a  replication  of  the  ex- 
cess is  an  answer  to  the  plea  altogether.  Six  Carpenters'  case,  8  Co.  1466 ; 
1  Smith  L.  Cas.  Replication  that  the  close  in  which  the  cattle  were  seized 
adjoined  a  highway,  and  that  they  were  wrongfully  driven  from  the  highway 

(/)  A  distress  damage  feasant  can  only  the  trespasses  not  justifiable.    As  to  justify- 

be  tsiken  while  the  animals  were   actually  ing  or  omitting  to  plead  to  an  alleged  conver- 

doing  damage,  or  if  it  be  necessary  to  detain  sion,  see  Taylor  v.  Cole,  1  H.  Bl.  555,  in 

them  to  prevent  their  doing  further  damage,  error;  in  K.  B.  3  T.  R.  292.  It  seems  not  nec- 

Worner  w.  Biggs,  2  C.  &.  K.  31.     See  forms,  essary  to  name  or  particularly  describe  the 

Dye  V.  Leatherdale,  3  Wils.  20 ;  Singleton  close.    See  Bond  v.  Downton,  2  Ad.  &  E.  26. 

V.  Williamson,  31   L.  J.  Ex.  287  ;  1   Saund.  In  that  case  the  close  was  named,  ani  plain- 

221,  note   (1);    and  see  a  similar  form  in  tiff  replied  that  the  defendant  was  not  pos- 

trover.  Weeding  v.  Aldritch,   9   Ad.  &  E.  sessed  "  of  the  close  in  the  plea  mentioned, 

861.     For   impounding  a  railway  engine,  wherein   the  said  pigs  were  alleged  to  be 

Ambergate   &c.   By.    Co.   v.   Midland    Ey.  eating ; "  and  it  was   held  the  plaintiff  was 

Co.  23  Li.  J.  Q.  B.  17.     See  a  plea  under  5  not  only  bound  to  prove  his  possession  of  a 

&  6  W.  4,  c.  59  (now  repealed.     See  12  &  close  of  the  name  stated,  but  that  such  was 

13  Vict.  c.  92  ;  and  17  &  18  Vict.  t.  60,  s.  1),  the  close  in  which  the  cattle  were  eating,  &c. 

justifying  selling  the  animal  to  pay  for  hav-  As   to   impounding   under    certain   circum- 

ing  supplied  it  with  food.     Layton  v.  Hurry,  stances,  and  recovering  expenses,  and  power 

8  Q.  B.  811 ;   15  L.  J.  Q.  B.  214.     Some-  of  sale,  see  17  &  18  Vict.  c.  60;  Layton  v. 

times  it  may  be  necessary  to  except  some  of  Hurry,  8  Q.  B.  811 ;  15  L.  J.  Q.  B.  244. 
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Obs.  into  the  close  by  the  defendant.  Lyons  v,  Martin,  8  Ad.  &  E.  612.  Right  of 
common.  1  Saund.  222.  See  replication  that  the  horse  and  cart  seized  were 
in  the  actual  use  of  the  plaintiff;  Field  v.  Adams,  12  Ad.  &  E.  649;  but  be 
careful  in  using  that  form.  See  Bunch  v.  Kennington,  1  Q.  B.  679.  That  the 
cattle  were  being  driven  along  a  road,  and  the  defendant's  hedges  were  de- 
fective. Goodwyn  v.  Cheveley,  4  H.  &  N.  631;  28  L.  J.  Ex.  298.  See  Car- 
ruthers  v.  Hill,  8  Ad,  &  E.  113.  Replication  that  defendant  sold,  by  writing, 
to  plaintiff  a  crop  of  grass,  and  entry  to  cut  it;  if  the  contract  of  sale  was  not 
in  writing,  license  should  be  replied,  to  which  the  defendant  might  rejoin  a 
countermand.  Per  Parke  B.  lb.;  and  see  Wood  v.  Leadbitter,  13  M.  &  W. 
838.  Tender  after  impounding  is  no  answer  to  the  plea.  Singleton  v.  Wil- 
liamson, 31  L.  J.  Ex.  287. 

OTHER  FORMS,   JUSTIFYING  UNDER   A  DISTRESS   FOR   OTHER 

CAUSES. 

1.  Plea  justifying  under  a  Justice's  Warrant  for  Non-payment  of  a 
Gras  Rent ;  Replieation,  no  Summons  before  Conviction. 

Painter  v.  The  Liverpool  Oil  Gas  Light  Co.  3  Ad.  &  E.  433. 

2.  For  Parochial  Rates. 

Burrell  v.  Nicholson,  6  C.  &  P.  202.     See  the  forms  for  avowries  for  ditto, 
•post,  "Replevin."  many  of  which  may  easily  be  adapted  to  pleas  for  trespass. 

3.  For  a  Rate  under  an  Inclosure  Act. 
'  Haggerstone  v.  Dugmore,  1  B.  &  Aid.  82. 

4.  For  a  Sewer's  Rate. 

Wingate  v.  Waite,  6  M.  &  W.  739  ;  and  see  Ramsay  v.  Nonabell,  11  Ad. 
&  E.  383. 

5.  For  a  Rate  for  Surveyor's  Salary,  under  13  Q-eo.  3,  c.  78. 
Morell  V.  Harvey,  4  Ad.  &  E.  684 ;  and  see  5  &  6  W.  4,  c.  50,  s.  29. 

6.  For  a  Fine  for  Contempt  of  Court. 
Aldridge  v.  Haines,  2  B.  &  A.  395. 

7.  Seizure  of  Defective  Weights  under  Authority  of  a  Leet. 
Sheppard  v.  Hall,  3  B.  &  A.  433  ;  Wilcock  v.  Wridler,  2  B.  &  A.  395. 


DOGS. 

See  "  Mischievous  Animals. " 

1.  Plea  justifying  taking  a  Trespassing  Bog. 
Bunch  V.  Kennington,  1  Q.  B.  679. 

2.  Plea  justifying  settling  Bog  Spears. 
Jordin  v.  Crump,  8  M.  &  W.  782. 
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3.  Plea  justifying  shooting  a  Bog  for  trespassing  on  Plaintiff's  Olose 

after  Notice  to  the  Owner. 

Cann  v.  Facey,  4  Ad.  &  E.  68. 

4.   The  Like  for  attacking  Plaintiff. 
Morris  v.  Nugent,  7  C.  &  P.  572 ;  Clark  v.  Webster,  1  C.  &  P.  106.     See 
1  Saund.  84 ;  2  Lutw.  1494. 

5.   The  Like  for  worrying  Sheep, 
3  Chit.  PI.  7tli  ed.  356 ;  1  Saund.  84. 


EASEMENTS. 

Obs.  — Not  guilty  would  deny  the  mere  fact  of  obstruction,  admitting  the  plaintiflf  s 
title  or  possession  of  the  tenements  in  respect  of  which  the  easement  is 
claimed,  or  the  right  to  the  easement  itself.  Frankum  c.  Lord  Falmouth,  2 
Ad.  &  E.  452. 
It  is  necessary  to  plead  specially  where  the  defence  is  that  the  trespasses  are 
justifiable  by  virtue  of  the  defendant's  right  to  an  easement,  as  a  right  of 
common,  watercourse,  or  way,  &c.  in  the  locibs  in  quo.  See  Co.  Litt.  283; 
Com.  Dig.  Pleader,  E.  15;  2  Saund.  402,  note  (1).  In  case  for  distui-bance 
of  an  easement,  a  general  form  of  declaring  on  the  plaintiff's  possession  is 
allowed,  see  tit.  "  Ancient  Lights,"  ante,  481,  482;  "  Common,"  ante,  496; 
"Watercourses,"  ante,  628;  "Ways,"  ante,  631;  and  notes,  lb.  Before 
the  late  prescription  act  it  was  necessary  in  a  plea  to  set  forth  the  title  to  an 
easement  specially  by  immemorial  pi-escription  in  a  que  estate ;  but  that  act 
authorizes  a  general  form  of  plea,  founded  on  and  showing  only  an  uninter- 
rupted use  or  enjoyment  of  right  for  the  required  number  of  years,  see  tit. 
"Common,"  ante,  640;  and  post,  "Watercourses;"  "Ways."  See  tit. 
"Easements,"  ante,  513;  and  various  claims  to  easements,  1  Chit.  PI. 
Index,  tit.   "  Prescription." 


EQUITABLE   PLEAS.    Ante,  370. 


ESCAPES. 


Obs.  —  See  ante,  595,  tit.  "  Sheriff."  "  In  actions  for  an  escape,  '  not  guilty  '  will 
operate  as  a  denial  of  the  neglect  or  default  of  the  sheriff  or  his  officers,  but 
not  of  the  debt,  judgment,  or  preliminary  proceedings."  R.  G.  T.  T.  1853, 
r.  16.  Thus,  in  an  action  for  not  taking  a  debtor  when  the  sheriff  had  an 
opportunity,  the  general  issue  would  deny  the  opportunity.  Guest  v.  Elwes, 
5  Ad.  &  E.  118.  See  Howden  v.  Standish,  6  C.  B.  504;  18  L.  J.  C.  P.  33. 
Under  that  plea  might  also  be  shown  the  appointment  of  a  special  bailiff. 
Forde  v.  Leecke,  6  Ad.  &  E.  699;  Cobbett  v.  Brown,  6  Dowl.  794.  The 
escape  itself  would,  therefore,  be  in  dispute  under  that  plea.  As  to  what  is 
an  escape,  see  Rose.  Ev.;  [Whithead  v.  Keyes,  1  Allen,  350;  S.  C.  3  Allen, 
495.]  Therefore  there  must  be  separate  special  pleas  denying:  1,  the  alle- 
gations of  the  debt  stated  to  be  due  from  the  defendant  in  the  original  action; 
2,  the  affidavit  for  the  arrest;  8,  the  judge's  order  thereon;  4,  the  writ  of 
capias  issued  thereon;  5,  the  indorsement  on  it;  6,  its  delivery  to  the  sheriff 
to  be  executed  (as  tb  which  see  Woodland  v.  Fuller,  11  Ad.  &  E.  859);  and 
7,  the  arrest  itself,  where  any  such  matter  of  inducement  is  meant  to  be  put 
in  issue.  See  forms,  3  Chit.  PI.  262-267.  A  plea  of  recaption  must  be 
special.     See  8  &  9  W.  3,  c.  27,  s.  6;  Jackson  v.  Hill,  10  Ad.  &  E.  477. 
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Obs.  In  an  action  for  an  escape  on.  final  process,  the  defendant  may  plead  the  four 
last  pleas,  and  also  deny  the  judgment,  which  he  may  impeach,  if  the  origi- 
nal debtor  could  have  done  so.  fane  v.  Chapman,  11  Ad.  &  E.  966. 
The  protection  which  a  certificate  of  registration  of  a  deed  under  the  bank- 
ruptcy act,  1861,  affords  to  a  sheriff  who  has  discharged  a  debtor,  does  not 
extend  to  process  issued  in  respect  of  debts  accruing  due  after  the  date  of 
registration  of  the  deed.  Williams  v.  Rose,  L.  R.  3  Ex.  5;  Dignam  v.  Bailey, 
W.  N.  1868,  Q.  B.  18;  [37  L.  J.  Q.  B.  71.] 

1.  Plea  to  an  Action  against  the  Sheriff  for  an  Uscape,  or  for  not 
taking  a  Person  on  Mesne  Process,  that  he  was  not  indebted  to 
Plaintiff.  (^) 

That  the  said  E.  F.  was  not  at  the  time  of  the  issuing  of  the  said  writ  of 
capias  indebted  to  the  plaintiff  in  the  said  sum  of  £ ,  as  alleged. 

2.  Plea  to  an  Action  against  the  Sheriff  for  an  escape  on  Mesne  Proc- 
ess, that  he  took  a  Bail  Bond  which  he  assigned  to  the  Plaintiff. 

See  Holden  v.  Raphael,  4  Ad.  &  E.  228  ;  Mendez  v.  Bridges,  5  Taunt.  325. 

3.  Plea  that  the  Escape  was  hy  the  Fraud,  ^c.  of  the  Assignee  of  the 

Judgment. 
Hiscocks  V.  Jones,  1  M.  &  Mai.  260  ;  and  see  Merry  v.  Chapman,  10  Ad. 
&E.  616. 

4.  Plea  that  the  Escape  was  without  the  Knowledge  of  the  Defendant, 

and  that  the  Debtor  voluntarily  returned  into  Custody. 
Form  held  bad  for  not  averring  that  the  defendant  was  ignorant  of  where 
the  debtor  was  during  any  period  of  his  absence.     Davis  v.  Chapman,  5  Bing. 
N.  C.  453  ;  and  see  2  M.  &  G.  921 ;  9  Dowl.  645. 

6.  Plea  showing  that  the  Custody  of  the  Prisoner  was  not  legal. 
Constant  v.  Chapman,  2  Q.  B.  771. 

6.  Plea  that  the  Debtor  was  discharged  bg  a  Bankrupt  Cominissioner 

under  5^6  Vict.  c.  116,  and  7^8  Vict.  c.  96. 
Thomas  v.  Hudson,  14  M.  &  W.  353. 

Obs.  —  The  attorney  of  the  execution  creditor  has  no  authority  to  authorize  the  dis- 
charge.    Savory  v.  Chapman,  11  Ad.  &  E.  829. 

7.  Plea  that  the  Debtor  produced  a  Certificate  of  Registration  of 
a  Deed  under  Bankruptcy  Act,  1861,  whereupon  Defendant  dis- 
charged Mm,  and  Replication. 

Williams  v.  Eose,  37  L.  J.  Ex.  12 ;  Lloyd  v.  Harrison,  34  L.  J.  Q.  B.  97 ; 

(g)  See  Baker  J.  Fenn,  2  Eap.  E.  476;  an  action  against  him  for  the  debt  will  be 

Alexander  v.  Macauley,  4  T.  E.  611  ;  Eosc.  sufficient   against   the   sheriff.      Sloman   v. 

Evid.   6th  ed.  610.     The  admission  of  the  Heme,  2  Esp.  E.  695  ;  Gibbon  v.  Coggon,  2 

debt  by  the  defendant  in  the  original  action  Camp.  188.    As  to  whether  the  sheriff  can 

before  the  escape  is  good  evidence  against  reduce   his   liability  by  any  equities  which 

the  sheriff.     Rogers  v.  Jones,  7  B.  &  C.  86 ;  the  defendant  would  have  had  against  the 

Williams  v.  Bridges,  2   Stark.  R.  42.     The  plaintiff,  Evans  v.  Maners,  9  Dowl.  256. 
same  evidence  which  would  fix  the  debtor  in 
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35  lb.  153  ;  L.  E.  1  Q.  B.  502  ;  Dignam  v.  Bailey,  W.  N.  1868,  Q.  B.  18  ; 
[37  L.  J.  Q.  B.  71.] 


ESTOPPEL. 

Obs.  —  See  ante,  379,  "  Estoppel."  A  judgment  for  the  lessor  of  the  plaintiff  in 
ejectment  is  not  conclusive  of  the  plaintiff's  title,  in  trespass  for  the  mesne 
profits,  with  a  plea  of  not  possessed  where  such  judgment  is  not  replied  by 
way  of  estoppel.  Matthew  v.  Osborne,  13  C.  B.  919;  Doe  v.  Huddart,  2  Cr., 
M.  &  R.  316.  It  is  not  necessary  in  the  replication  to  aver  notice  of  the  pro- 
ceedings in  ejectment  to  the  defendant,  or  that  a  writ  of  possession  was  issued 
or  executed.  Wilkinson  v.  Kirby,  15  0.  B.  430;  23  L.  J.  C.  P.  224.  An 
estoppel  may  be  replied  to  a  plea  of  liherum  tenementum.  Feversham  v, 
Emerson,  [11  Ex.  385.]  See  form  of  replication,  Doe  v.  Wright,  17  Ad. 
&B.  763. 


EXECUTION.     See  post,  "  Trespass  to  the  Person. " 


FAIRS.     See  "Market." 


FALSE  REPRESENTATION.    See  "Fraud." 


FENCES. 

Plea  in  Trespass  for  entering  Close  and  with  Cattle  depasturing,  ^c. 
that  Defendant's  Cattle  escaped  from  his  adjoining  Land  through 
the  Defect  of  the  Fences  of  Plaintiff's  Close,  which  he  ought  to  have 
repaired. 

[That  at  the  time  of  the  alleged  trespasses  he  was  possessed  of  a  close  adjoin- 
ing the  said  close  of  the  plaintiff,  and  the  plaintiff  and  all  other  the  tenants 
and  occupiers  of  the  said  close  of  the  plaintiff  then  and  at  all  times  of  right 
ought  to  have  maintained  and  repaired  the  places  between  the  said  close  of 
the  defendant  and  the  said  close  of  the  plaintiff,  so  as  to  prevent  cattle  law- 
fully being  and  depasturing  in  those  closes  respectively  from  escaping  out  of 
the  one  into  the  other  of  them  through  defects  of  the  said  fences  ;  and  because 
the  said  fences  at  the  time  of  the  alleged  trespasses  were  ruinous  and  in  decay 
for  want  of  repair  thereof,  the  said  cattle  then  lawfully  being  and  depasturing 
in  the  said  close  of  the  defendant  escaped  out  of  the  said  close  of  the  defend- 
ant into  the  said  close  of  the  plaintiff  through  the  defects  of  the  said  fences 
between  the  said  closes,  and  were  in  the  said  close  of  the  plaintiff,  which  are 
the  alleged  trespasses.] 

If  the  plaintiff's  case  be  that  defendant  turned  the  cattle  on  the  locus  in  quo, 
or  that  they  were  wrongfully  put  and  left  in  a  highway  adjoining,  &c.  see 
2  H.  Bl.  527  ;  2  Saund.  284 ;  or  were  unruly,  &c.  the  replication  should  be 
special.  See  another  form,  Carruthers  v.  Hollis,  8  M.  &  W.  114.  See  ante, 
516. 
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When  the  owner  or  occupier  of  copyhold  inclosure  is  liable  for  injuries 
caused  by  non-repair  of  fences.     Barber  v.  Whiteley,  34  L.  J.  Q.  B.  212. 


FISHERY. 

Plea  justifying  fishing  Oysters  in  a  Navigahle  River. 

Mayor  of  Maiden  v.  Woolnett,  12  Ad.  &  E.  13.  See  other  forms,  3  Chit. 
PI.  370,  and  in  the  cases  referred  to  in  Harr.  Index,  tit.  Fish ;  and  Mayor 
of  Colchester  v.  Brooks,  [7  Q.  B.  339  ;]  Holford  v.  BaUey,  [8  Q.B.  1000 ;] 
Mannall  v.  Fisher,  5  Q.  B.  N.  S.  856 ;  [Shuttleworth  v.  Le  Fleming,  19 
C.  B.  N.  S.  687 ;]  ante,  517. 


FIXTURES.     S,&e.post,  "  Landlord  and  Tenant.' 


FRAUD. 


Obs.  —  In  actions  for  fraudulent  warranty,  as  for  deceit  on  a  warranty  of  a  horse, 
not  guilty  denies  both  the  fraudulent  warranty  and  also  the  unsoundness,  but 
not  the  bargain  and  sale.  Spencer  o.  Dawson,  1  Mood.  &  R.  552.  Where, 
however,  the  sale  is  not  alleged  as  inducement,  and  is  not  capable  of  separa- 
tion from  the  misrepresentation  and  deceit,  it  would  appear  that  all  those 
facts  are  denied  by  not  guilty;  Mummery  v.  Paul,  1  C.  B.  316;  2  D.  &  L.  582; 
as  in  an  action  for  misrepresenting  the  value  of  a  business  sold  by  assignment 
of  a  lease.  lb.  See,  also,  Evans  v.  Collins,  12  L.  J.  Q.  B.  339;  5  Q.  B.  805. 
In  any  case  the  terms  of  the  misrepresentation  would  seem  to  be  in  issue 
under  that  plea.  Mash  v.  Denham,  1  Mood.  &  Rob.  442.  In  cases  where 
the  scienter  is  the  gist  of  the  action,  it  is  denied  by  not  guilty.  Thomas  ?'. 
Morgan,  2  Cr.,  M.  &  R.  496;  post,  "  Mischievous  Animals."  See  the  decla- 
rations, ante.  518,  &c.  In  an  action  for  falsely  representing  a  third  person  to 
be  trustworthy,  the  defendant  cannot  plead  specially  that  the  representation 
was  not  in  writing  and  signed  by  the  defendant  according  to  9  Geo.  4,  c.  14, 
s.  6.  Turnley  v.  M'Gregor,  6  M.  &  G.  46.  See  the  Observations,  ante,  394, 
"  Frauds,  Statute  of."  See  several  pleas  in  Lyde  v.  Bernard,  I  M.  &  W.  101 ; 
and  Langridge  v.  Levy,  2  M.  &  W.  519;  but,  semUe,  they  all  amount  to  not 
guilty.  A  person  by  his  acts  causing  another  to  believe  that  he  is  the  pur- 
chaser of  goods,  may  be  precluded  from  disputing  that  he  is  not,  although  his 
acts  were  not  intended  to  induce  that  belief.  Cornish  v.  Abingdon,  28  L.  J. 
Ex.  262;  [4  H.  &  N.  549.]  As  to  damage,  see  Eastwood  v.  Bain,  [3  H.  & 
N.  738;]  Mullett  v.  Mason,  L.  R.  1  C.  P.  555;  39  L.  J.  C.  P.  299.  ["It  is 
now  well  settled  that,  in  actions  for  deceit,  or  breach  of  warranty,  the  meas- 
ure of  damages  is  the  difference  between  the  actual  value  of  the  property  at 
the  time  of  the  purchase,  and  its  value,  if  the  property  had  been  what  it  was 
represented  or  warranted  to  be."  Gray  J.  in  Morse  v.  Hutchins,  102  Mass. 
440;  Reggio  v.  Braggiotti,  7  Cush.  166;  Stiles  v.  White,  11  Met.  356;  Jones 
V.  Just,  L.  R.  3  Q.  B.  197;  Dingle  v.  Hare,  7  C.  B.  N.  S.  145;  Loder  v. 
Kekule,  3  C.  B.  N.  S.  128;  Bartlett  u.  Blanchard,  13  Gray,  429;  Tuttle  v. 
Brown,  4  Gray,  457;  Goodwin  v.  Morse,  9  Met.  278;  Whitmore  v.  South 
Boston  Iron  Co.  2  Allen,  52;  Grose  v.  Hennessey,  13  Allen,  3S9;  Brown  ». 
Bigelow,  10  Allen,  242;  Houghton  v.  Carpenter,  40  Vt.  588;  Woodward  v. 
Thacher,  21  Vt.  580;  Muller  v.  Eno,  4  Kernan,  597;  Cary  v.  Gruman,  4 
Hill,  625;  Sharon  t.  Mosher,  17  Barb.  518;  Voorhees  v.  Earl,  2  HUl,  288; 
Worthy  u.  Patterson,  20  Ala.  172;  Sherwood  v.  Sutton,  5  Mason,  1;  Moul- 
ton  V.  Scruton,  39  Maine,  287;  Overbay  v.  Lighty,  27  Ind.  27;  Cothers  v. 
Keever,  4  Barr,  168;  Fisk  v.  Hicks,  31  N.  H.  535;  Page  v.  Parker,  40  N.  H. 
47.    Where  the  warranty  is  fraudulent,  the  vendor  is  responsible  for  all  the 
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Obs.  consequences  of  the  plaintiff  acting  upon  the  faith  of  the  warranty;  thus, 
where  the  defendant  sold  a  cow,  and  fraudulently  warranted  it  to  be  sound, 
when  he  knew  it  to  have  an  infectious  disease,  and  the  plaintiff  placed  it  with 
other  cows,  which  caught  the  disease  and  died,  the  plaintiff  was  held  entitled 
to  recover  as  damages  the  value  of  all  the  cows.  MuUett  v.  Mason,  L.  R.  1 
C.  P.  559.     A  like  case  is  Bradley  v.  Rea,  14  Allen,  20.] 

Plea  denging  the  Bargain  and  Sale  in  Case  for  a  False   Warranty 
or  Fraudulent  Misstatement.  (K) 

That  the  plaintiff  did  not  bargain  with  the  defendant  to  buy  of  him,  nor  did 
the  plaintiff  buy  of  the  defendant,  the  said ,  upon  the  terms  and  in  man- 
ner alleged. 


GAME.    Post,  "  Trespass  to  Realty,"  ante,  603,  "  Shooting." 


GENERAL  ISSUE.    Ante,  636,  "Not  Guilty." 


HIGHWAY.    Ante,  527;  post,  "  Way." 


HOUSES.     See  "Nuisances,"  "Reversion." 


HUNDRED. 

Pleas  in  an  Action  against  the  Hundred  for  Damage  done  by  Rioters. 

Obs.  —  Ante,  527.  The  defendants  might  plead  denying  the  riot,  the  beginning  to 
demolish,  &c.  the  examination  of  plaintiff  before  a  justice,  or  his  entering 
into  recognizances  to  prosecute.  They  might  also  plead  that  though  plaintiff 
knew  one  of  the  rioters,  he  did  not  disclose  his  name  to  the  justice,  or  that 
the  damage  did  not  exceed  £30.  See  several  of  these  pleas,  Birley  v.  Sal- 
ford  Hundred,  11  M.  &  W   391. 


HUSBAND   AND  WIFE.     Ante,  146,  272,  and  note  (g),  401,  528. 


IMPRISONMENT.    Post,  "  Trespass  to  the  Person." 


INFANCY. 


Obs.  —  Ante,  14,  406.  An  infant  can  only  appear  to  defend  by  guardian.  Arch. 
Pr.  in  voc.  If  an  appearance  be  entered  for  an  infant  in  his  own  name,  the 
court  will  set  it  aside,  but  will  require  him  to  undertake  to  appear  by  guar- 
dian; Leech  v.  Clabbm-n,  21  L.  J.  Ex.  37;  and  that  even  after  judgment  if 

(A)  See  form,  &c.  Shepherd  v.  Pybus,  3  horse  sound,  &c.  cause  and  procure  plaiu- 
M.  &  G.  870 ;  and  another  traverse  "  that  tiflF  to  agree  td  sell,  &c. ;  "  sed  qu.  as  to  this 
defendant  did  not  by  warranting  the  said    latter  plea,  ante,  Obs. 
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Obs.  the  plaintiff  did  not  know  defendant  was  an  infant.  James  v.  Aswell,  11 
Jur.  562.  The  petition  of  an  infant  of  very  tender  years  to  sue  may  be 
signed  by  the  father.  Eades  v.  Booth,  8  Q.  B.  718;  3  D.  &  L.  77.  "  A 
special  admission  of  prochein  amy,  or  guardian  to  prosecute  or  defend  for  an 
infant,  shall  not  be  deemed  an  authority  to  prosecute  or  defend  in  any  but 
the  particular  action  or  actions  specified."  R.  5,  H.  T.  1853. 
An  infant  is  liable  in  damages  for  his  tortious  act.  But  if  the  tortious  act  is 
connected  with  a  contract,  he  may  plead  infancy.  See  Burnard  v.  Haggis, 
[14  C.  B.  N.  S.  45;]  32  L.  J.  C.  P.  189;  Bartlett  v.  Wells,  31  L.  J.  Q.  B. 
67;  [1  B.  &  S.  836;]  Jennings  v.  Randall,  8  T.  R.  330.  And  he  is  not 
liable  for  a  false  representation  that  he  is  of  full  age.  Liverpool  Adelphi 
Loan  Association  v.  Fairhurst,  9  Ex.  429;  23  L.  J.  Ex.  163;  Wright  v. 
Leonard,  11  C.  B.  N.  S.  258;  30  L.  J.  C.  P.  365;  [1  Chitty  PI.  86,  and  notes 
(m)  and  (o),  and  cases  there  cited.] 


INNKEEPERS,  (i) 
[1.  Plea  that  Defendant  was  not  an  Innkeeper. 

That  the  defendant  was  not  an  innkeeper,  and  did  not  keep  a  common  inn 
for  the  accommodation  of  travellers,  as  alleged. 

A  like  plea.  Armistead  v.  Wilde,  17  Q.  B.  261.  See  Day  v.  Bather,  2 
H.  &  C.  14.] 

2.  Plea  that  Plaintiff  did  not  hring  the  Goods  into  Defendant's  Inn. 

That  the  plaintiiF  did  not,  as  such  traveller  as  aforesaid,  bring  into  the  said 
inn  the  said  [writing  case  or  package]  containing  the  said  goods  and  chattels 
and  eflfects,  or  any  or  either  of  them,  as  alleged. 

[3.  Special  Plea  to  Count  for  refusing  to  lodge  the  Plaintiff,  that  the 
Defendant  offered  the  Plaintiff  Reasonable  and  Proper  Accommo- 
dation, which  the  Plaintiff  refused  to  accept. 

Fell  V.  Knight,  8  M.  &  W.  269. 

4.  Plea  of  Lien  hy  Innkeeper  of  Plaintiff^s  Croods,  for  Amount  of 
Charges  incurred-  as  Gruest. 

Allen  V.  Smith,  12  C.  B.  N.  S.  638.  See  Snead  v.  Watkins,  1  C.  B.  N.  S. 
267.] 


JUDGMENT  RECOVERED. 

Obs. —  See  Obs.  ante,  421;  Shadwell  u.  Hutchinson,  2  B.  &  Ad.  97.  The  form 
may  easily  be  adapted  from  the  one  given,  ante,  422;  and  see  Basham  v. 
Lumley,  3  C.  &  P.  482,  note  (e);  and  see  2  Saund.  47  b ;  Vin.  Abr.  Judg- 
ment, Q.  4.  A  recovery  against  a  co-trespasser  is  a  bar  to  the  action;  Cro. 
Jao.  74;  Com.  Dig.  Action,  K.  4,  L. ;  1  Saund.  207  a,-  Bull.  N.  P.  20; 
it  therefore  cannot  be  given  in  evidence  under  not  guilty,  even  in  mitigatior. 
of  damages;  Day  v.  Porter,  2  Mood.  &  Rob.  151;  and  see  Martin  o.  Kennedy, 
2  B.  &  P.  70;  but  must  be  specially  pleaded.  Day  v.  Porter,  2  M.  &  Rob. 
151.  But  a  provocation,  though  not  arising  at  the  time  of  the  trespass,  goes 
in  mitigation  of  damages,  and  may  therefore  be  given  in  evidence  under  not 

(i)  Not  guilty  would  deny  the  breach  of  true.    Pleas,  that   the   loss   arose   from  the 

duty  or  wrongful  act  only.     That  plaintiff  plaintiff's  neglect,  &c.  3  Chit.  PI.   7th   ed. 

brought  goods  into  the  inn,  being  matter  of  260,  and  other  pleas  referred  to  in  the  cases 

inducement,  should  be  specially  denied  if  un-  cited,  ante,  531. 
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Obs.  guilty.  Frazer  v.  Berkeley,  2  Mood.  &  Rob.  3.  The  queen's  bench  has 
held  that  it  is  no  answer  to  an  action  in  case  for  an  excessive  distress,  that 
a  verdict  has  been  obtained  for  a  trespass  for  the  same  cause  of  action. 
Bainbridge  v.  Bourne,  Nov.  1846.  See  form  of  plea  of  judgment  recovered 
in  admiralty  court,  Harris  o.  "Willes,  15  C.  B.  710;  24  L.  J.  C.  93  ;  but  see, 
also,  Nelson  v.  Couch,  [15  C.  B.  N.  S.  99;]  33  L.  J.  C.  P.  46,  and  ante,  421, 
Obs.  [Foreign  Judgment  against  plaintiff  in  respect  of  the  same  grievances. 
General  Steam  Nav.  Co.  v.  Guillou,  11  M.  &.  W.  878.]  See  other  forms, 
Buckland  v.  Johnson,  15  C.  P.  145;  Cooper  v.  Shepherd,  3  C.  B.  266. 


LANDLORD  AND  TENANT. 

Obs.  —  In  actions  for  irregular  distresses,  the  plea  of  not  guilty  "by  statute,"  ante, 
286,  would  generally  suffice;  ante,  "Distresses,"  644;  and  that  plea  would 
deny  the  tenancy  and  the  ownership  of  the  goods.  Williams  \'.  Jones,  11 
Ad.  &  E.  643.  In  an  action  for  an  injury  to  a  reversionary  interest,  not 
guilty  would  admit  the  tenancy  as  laid  in  the  declaration,  and  that  the  prem- 
ises were  in  the  possession  of  the  tenant  named,  the  demise  to  him  by  the 
plaintiff,  and  that  the  reversion  belonged  to  the  plaintiff;  Raine  v.  Alderson, 
4  Bing.  N.  C.  702;  it  would  deny  the  actual  commission  of  the  acts  of  injury 
charged,  as  waste,  &c.  but  not  that  they  were  acts  of  a  wrongful  character. 
Bacon  v.  Smith,  1  Q.  B.  364,  note  (a) ;  Frankum  v.  Lord  Falmouth,  2  Ad.  & 
E.  452.  In  an  action  for  continuing  a  nuisance  to  plaintiff's  reversionary 
interest  it  would  merely  deny  the  fact  of  continuing  it,  but  woald  admit  that 
it  was  wrongfully  continued,  if  at  all.  Greenfield  v.  Edgcombe,  14  L.  J. 
Q.  B.  322. 

In  actions  for  waste  it  is  necessary  that  there  must  be  a  constant  diminution  of 
the  value  of  the  estate,  or  an  increased  burden  upon  it,  or  an  impairing  of 
the  evidence  of  title.  Huntley  v.  Russell,  13  Q.  B.  588;  and  see,  further, 
Co.  Litt.  546;  Bac.  Ab.  Waste,  C.  3. 

A  yearly  tenant  is  bound  to  keep  and  leave  the  premises  wind  and  water-tight, 
and  to  use  them  in  a  tenant-like  manner.  Ferguson's  case,  2  Esp.  590; 
Horsefall  v.  Mather,  Holt  N.  P.  7;  Pomfret  v.  Ricroft,  1  Wm.  Saund.  323  a. 

See  "  Distresses,"  "  Reversion,"  «  Effect  of  Not  Guilty,"  ante,  286,  "  Declara- 
tions," ante,  535. 

1.  To  a  Count  for  an  Injury  to  Plaintiff'' s  Reversion,  Pleas  denying 

1.  The  Possession  of  the  Property  hy  the  Tenant  of  Plaintiff ; 

2.  That  the  Reversion  was  in  Plaintiff. 

That  the  said  [messuage]  was  not,  nor  was  any  part  thereof,  in  the  pos- 
session or  occupation  of  the. said  E.  F.  as  tenant  thereof  to  the  plaintiff,  (E)  as 
alleged. 

That  the  reversion  of  the  said  premises  with  the  appurtenances,  or  any  part 
thereof  [or  of  the  said  several  things,  or  any  of  them,  so  fixed,  fastened,  and 
set  up  in  or  upon  the  same  as  aforesaid],  was  not  in  the  said  plaintiff,  nor  did 
the  same  belong  to  him,  as  alleged. 

2.  Landlord  against   Tenant,  for  Waste,  ^c.  Plea  denying  the  Ten- 

ancy. 
That  he  did  not  become  tenant  of  or  hold  or  enjoy  the  said  dwelling-house 

(i)  If  there  be  a  written  demise,  it  must    465;  Strother  v.  Barr,  5  Bing.  136;  Reg.  ». 
be  produced  and  proved,  it  seems,  by  the    Merthyr  Tydvil,  1  B.  &  Ad.  29. 
plaintiff.     See  Cotterm  v.  Hobby,  4  B.  &  C. 
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[or  messuage  and  premises],  with  the  appurtenances  or  any  part  thereof,  as 
'tenant  thereof  to  the  plaintiff,  on  the  terms  (J)  alleged. 

3.  Plea  to  a  Oount  hy  a  Landlord  for  injuring  a  House,  and  removing 
Fixtures,  that  they  were  put  up  hy  the  Tenant  for  the  Purposes  of  his 
Trade,  (m) 

And  for  a  plea  as  to  the  pulling  down,  prostrating,  and  destroying  the  said 
oven,  and  pulling  down,  prostrating,  damaging,  and  destroying  a  small  part  of 
the  said  walls,  partitions,  and  other  parts  of  the  said  messuage,  the  defendant 
says  that  the  said  W.  H.,  before  and  at  the  said  times  when  [^c.J,  was  law- 
fully possessed  of  the  said  messuage,  and  long  before  and  at  the  said  several 
times  when  [S;c.'\,  had  used,  exercised,  and  carried  on,  in  and  upon  the  said 
messuage,  the  trade  and  business  of  a  baker,  the  said  messuage  with  the  appur- 
tenances having  before  that  time  been  let  and  demised  to  him  for  the  purpose 
of  his  using,  exercising,  and  Carrying  on  his  said  trade  and  business  therein  as 
aforesaid ;  and  that  he  the  said  W.  H.,  in  the  course  of  his  said  trade  and  busi- 
ness, and  for  the  purpose  of  carrying  on  the  same  in  and  upon  the  said  mes- 
suage as  aforesaid  during  the  said  tenancy,  before  the  said  times  when  [^c], 
set  up  and  erected  in  and  upon  the  same  the  said  oven  in  the  declaration  men- 
tioned, in  a  due,  careful,  usual,  and  proper  manner  [and  in  such  a  manner  that 
the  same  could  be  removed  without  doing  extensive  or  substantial  damage  to 
the  said  messuage],  doing  as  little  damage  as  possible  to  the  said  messuage 
upon  that  occasion.  And  the  defendant  further  saith,  that  the  said  W.  H., 
being  so  possessed  of  the  said  messuage,  and  so  using,  exercising,  and  carrying 
on  his  said  trade  and  business  therein,  he  the  defendant,  during  the  said  ten- 
ancy, to  wit,  at  the  said  times  when  [^'c],  as  the  servant  of  the  said  W.  H. 
and  by  his  command,  did  pull  down  the  said  oven,  and  in  so  doing  did  neces- 
sarily and  unavoidably  pull  down,  prostrate,  damage,  and  destroy  a  little 
of  the  said  walls,  partitions,  and  other  parts  of  the  said  messuage  as  the 
defendant  lawfully  might  for  the  cause  aforesaid,  doing  no  unnecessary  damage 
to  the  said  messuage  on  those  occasions,  which  are  the  grievances  in  respect 
of  which  this  plea  is  pleaded  [and  the  defendant,  as  the  servant  and  by  the 
command  of  the  said  W.  H.,  during  the  said  tenancy,  at  the  expejjse  of  the 
said  W.  H.,  repaired  all  damage  which  had  arisen  from  the  said  erection  and 
pulling  down  of  the  said  oven]. 

4.  Replication  thereto,  that  the   Terms  of  the  Demise  forbade  the 

Removal. 
That  before  and  at  the  said  times  when  [4'c.],  the  said  "W.  H.  was  pos- 
sessed of  the  said  messuage  with  the  appurtenances,  as  tenant  thereof  to  the 

(I)  See  forms,  &c.  Bacon  v.  Smith,  1  Q.  884 ;  West   v.   Blakeway,  2   M.  &   G.  729  ; 

B.  346.    If  any  Special  terms  on  which  the  ante,  536,  note  (r).     See  form  of  plea  tliat 

defendant  held  the  premises  are  alleged  in  an  alleged  fixture  was  put  up  by  screws  and 

the  declaration,  it  is  important  to   include  for  ornament   only,  and   was   therefore  re- 

the  word  "terms  "  in  the  traverse,  otherwise  moved,  and  replication,  &c.  Avery  v.  Ches- 

the  mere  fact  of  a  tenancy  conld  be  denied  lyn,  3  Ad.  &  E.  75.     Where  there  is  a  count 

only.    Hallifax  v.  Chambers,  4  M.  &  W.  662  ;  in  trover  for  the  fixtures  (as  to  which  see 

and  see  Beech  v.  White,  12  Ad.  &  E.  668.  Dalton  v.  Whittam,  3  Q.  B.  961),  plead  not 

(m)  See,  as  to  fixtures,  Amos  on  Fix-  guilty,  and  that  the  plaintiff  was  not  pos- 
tures ;  Chit.  jr.  Contr.  Index,  Landlord,  sessed  in  order  to  try  the  right  to  the  fixtures. 
&c. ;  Wansborough  v.  Maton,  4  Ad.  &  E. 
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plaintiff  (the  reversion  thereof  so  belonging  to  him),  under  and  by  virtue  of  a 
certain  indenture  of  lease,  made  between  the  plaintiff  of  the  one  part,  and 
the  said  W.  H.  of  the  other  part,  whereby  the  plaintiff  demised  unto  the  said 
W.  H.  the  said  messuage  with  the  appurtenances,  for  the  term  of  twenty-one 
years  from  [4''^-]'  ^^^  ^^^  ^'^^^  ^-  ^-  ^^^  thereby  covenant  with  the  plaintiff 
that  in  case  the  said  W.  H.  should,  during  the  said  term,  erect  an  oven  on  the 
said  premises,  the  plaintiff  should  on  request  find  or  allow  unto  the  said  W.  H. 
all  the  iron  work  necessary  for  the  same,  and,  on  completion  of  the  same  in  a  sub- 
stantial and  proper  manner,  allow  unto  him,  out  of  the  then  next  quarter's  rent 
thereby  reserved,  the  sum  of  £5  towards  the  expenses  of  erecting  the  same, 
and  that  in  case  the  said  W.  H.  should  during  the  said  term  erect  any  build- 
ing or  buildings  on  the  said  demised  premises,  the  same  should  not  be  after- 
wards taken  down  or  removed,  but  be  peaceably  and  quietly  given  and  yielded 
up  to  the  plaintiff  at  the  said  expiration  or  other  sooner  determination  of  the 
said  term  without  any  allowance  being  made  by  the  plaintiff  for  the  same  ; 
and  the  plaintiff  says  that  the  said  oven  in  the  declaration  mentioned  was 
erected  by  the  said  W.  H.  in  and  upon  the  said  demised  premises  and  affixed 
thereto,  and  became  parcel  thereof,  after  the  making  of  the  said  indenture  and 
before  the  commencement  of  this  suit,  and  during  the  said  term,  and  that  he 
the  plaintiff  did  on  request  find  and  allow  unto  the  said  W.  H.  all  the  iron 
work  necessary  for  the  same,  and  the  same  oven  was  then  completed  in  a  sub- 
stantial manner,  and  the  plaintiff  was  then  ready  and  willing  to  allow  to  the 
said  W.  H.,  out  of  the  then  next  quarter's  rent,  the  sum  of  £5  towards  the 
expenses  of  erecting  the  same  according  to  the  said  indenture ;  and  the  said 
oven  remained  and  was  erected  and  stood  in  and  upon  the  said  demised  prem- 
ises, and  was  affixed  as  such  building  as  aforesaid  to  the  said  premises  until 
the  defendant  at  the  said  times  when  [^r^.J,  committed  the  said  several  griev- 
ances in  the  said  plea  attempted  to  be  justified. 

5.  Plea  that  the  Premises  were  held  at  a  Rent  under  £20,  and  that 
the  Tenancy  was  determined  under  Notice  to  quit,  and  Entry  under 
1^2  Tict.  c.  74. 

Edmunds  v.  Pinniger,  14  L.  J.  Q.  B.  273 ;  [7  Q.  B.  558.] 

Obs.  —  And  see  ante,  tit.  "Distress,"  and  another  form,  Mills  v.  Goff,  14  M.  & 
W.  72.  See  similar  form  by  a  constable,  justifying  under  a  justice's  warrant, 
but  held  bad  for  not  alleging  that  he  was  a  constable  of  the  "district"  in 
which  the  premises  were  situate.  Jones  v.  Chapman,  14  M.  &  W.  824;  2 
D.  &  L.  907. 


LEAVE   AND  LICENSE. 

Obs.  —  See  3  Haar.  Ind.  Trespass;  Com.  Dig.  Pleader,  3  M.  35;  Vin.  Abr. 
License.  To  an  action  for  an  assault  this  may  be  given  in  evidence  under 
not  guilty.  Christopherson  v.  Bare,  11  Q.  B.  473;  17  L.  J.  Q.  B.  109;  and 
see  Coward  v.  Baddeley,  28  L.  J.  Ex.  260;  4  H.  &  N.  478,  and  in  trover  un- 
der not  possessed.  Bingham  v.  Clements,  12  Q.  B.  260;  17  L.  J.  Q.  B.  289. 
A  license,  either  by  deed,  or  by  parol,  to  enter,  &c.  real  property,  is  always 
revocable  unless  it  amount  to  a  grant;  Wood  v.  Leadbitter,  13  M.  &  ^V.  838; 
as  in  case  of  an  auctioneer  employed  tq  enter  premises  to  sell  goods  thereon. 
Taplin  v.  Florence,  20  L.  J.  C.  P.  137;  Wood  v.  Manley,  11  Ad.  &  E.  34. 
The  revocation  may  be  specially  replied.     Adams  v.  Andrews,  15  Q.  B.  284 
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Obs.  20  L.  J.  Q.  B.  33.  Evidence  of  a  license.  Feltham  v.  Cartright,  6  Bing.  N. 
C.  569.  Where  a  license  to  take  possession  is  part  of  the  original  bargain  in 
a  demise  of  property,  that  should  be  specially  pleaded,  as  it  cannot  be  relied 
on  under  the  general  plea  of  license  (Tompkins  v.  Lawrence,  8  C.  &  P.  731 ; 
Hammond  v.  Colls,  3  C.  B  212;  14  L.  J.  C.  P.  288),  unless  the  deed  contain 
a  clause  authorizing  the  above  form.  Kavanagh  v.  Gudge,  1  D.  &  L.  928;  7 
M.  &  G.  316.  Where  there  are  several  trespasses- laid  in  the  declaration,  and 
the  defendant  pleads  license,  it  seems  that  he  must  prove  a  license  commen- 
surate with  and  covering  all  the  trespasses  proved  upon  the  declaration,  and 
will  fail  as  to  such  as  are  not  shown  to  have  been  licensed,  and  that  in  such 
case  a  new  assignment  is  not  necessary.  Barnes  v.  Hunt,  11  East,  451;  Hay- 
ward  V.  Grant,  1  C.  &  P.  448.  But  in  Bracegirdle  v.  Peacock,  [8  Q.  B.  1 74;] 
15  L.  J.  Q.  B.  73,  Patteson  J.  expressed  a  doubt  whether  those  cases  could 
be  supported;  and  see  1  Saund.  300,/,  g.  In  general  a  replication  or  new 
assignment  of  excess  is  not  necessary,  Symons  v.  Hearson,  12  Price,  369,  un- 
less the  plaintiff  goes  for  substantial  damages  for  what  in  the  declaration  is 
only  laid  as  aggravation,  such  as  an  assault  committed  with  an  entry  into  a 
house,  &c.  Kavanagh  v.  Gudge,  supra.  Where  the  trespass  is  a  continuing 
one,  the  plaintiff  may  deny  the  license,  and  also  new  assign.  Loweth  v. 
Smith,  12  M.  &  W.  582;  2  D.  &  L.  212.  It  seems  that  where  there  has  been 
a  revocation  of  the  license  before  the  trespass,  it  should  be  replied.  See  1 
Saund.  300  a,  2  lb.  5,  note  (3);  Feltham  ■«.  Cartright,  5  Bing.  N.  C.  569. 
Acquiescence  to  a  trespass  may  be  pleaded  on  equitable  grounds.  Davies  v. 
Marshall,  31  L.  J.  C.  P.  61;  [10  C.  B.  N.  S.  697.  See  Bankart  v.  Haughton, 
27  Beav.  425;  Cotching  u.  Basset,  32  Beav.  101;  Johnson  v.  Wyatt,  2  De 
G.,  J.  &  S.  18.] 

1.  Plea  of  Leave  and  License,  (n) 
That  he  did  what  is  complained  of  by  the  plaintiff's  leave. 

2.  JReplication  of  a  Revocation  of  the  Leave  and  License. 
That  before  the  grievances  complained  of  the  plaintiff  revoked  the  said  leave 
and  license  as  the  defendant  well  knew. 


LIBEL  AND  SLANDER. 

Obs.  —  See  the  notes  and  observations  to  the  declarations,  ante,  538.  "  In  an 
action  for  slander  of  the  plaintiff  in  his  ofBce,  profession,  or  trade,  the  plea 
of  not  guilty  will  operate  in  denial  of  speaking  the  words,  of  speaiing  them 
maliciously,  and  in  the  defamatory  sense  imputed,  and  loith  reference  to  the 
plaintiff's  office,  profession,  or  trade;  but  it  will  not  operate  as  a  denial  of 
the  fact  of  the  plaintiff  holding  the  office,  or  being  of  the  profession  or  trade 
alleged."  R.  G.  T.  T.  1853,  r.  16.  The  same  principles  apply  to  ZjM,  as 
not  guilty  denies  that  the  words  were  used  on  an  unjustifiable  occasion.  Per 
Parke  B.  O'Brien  v.  Clement,  15  L.  J.  Ex.  285. 

[On  certain  occasions  a  person  is  privileged  to  write  or  speak  according  to  the 
best  of  his  belief,  and  he  is  not  liable  to  an  action  for  matter  written  or 
spoken  on  such  privileged  occasions,  although  it  be  false;  unless  he  has 
written  or  spoken  maliciously  in  fact  and  not  by  reason  of  the  privilege,  as 
where  he  has  asserted  false  and  defamatory  matter  knowing  it  to  be  false. 
On  such  occasions  of  privilege  it  is  not  sufficient  for  the  plaintiff  to  prove  the 
falseness  of  the  matter  merely,  but  he  must  also  show  that  the  defendant  acted 
or  spoke  on  the  occasion  with  a  malicious  intent.  Taylor  v.  Hawkins,  16  Q. 
B.  308;  Hemmings  v.  Gasson,  El.,  Bl.  &  El.  346.] 

Under  the  plea  of  not  guilty  the  defendant  may  show  facts  tending  to  negative 
the  malice  such  as  that,  though  really  false,  the  words,  were  used  bona  fide, 
and  in  the  belief  of  their  truth  by  way  of  a  privileged  communication.     Lillie 

(n)  Form  given  by  the  common  law  procedure  aat,  1852  (15  &  16  Vict.  c.  76),  sch. 
B,  44. 
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Ob8.  v.  Price,  5  Ad.  &  E.  645;  Heming  v.  Trenery,  9  Ad.  &  E.  930;  Lucan  v. 
Smith,  1  H.  &  N.  481.  "  A  communication  made  honafide  upon  any  subject 
in  which  the  party  communicating  has  an  interest,  or  in  reference  to  which  he 
has  a  duly,  is  privileged  if  made  to  a  person  having  a  corresponding  interest 
or  duty,  although  it  contains  criminatory  matter,  which,  without  this  privi- 
lege, would  he  slanderous  and  actionable;  "  Harrison  v.  Bush,  5  El.  &  Bl. 
348;  Sommerville  K.Hawkins,  10  C.  B.  583;  Tooo-ood  v.  Spyring,  1  Cr.,  M. 
&  R.  181;  [Krebs  v.  Oliver,  12  Gray,  243;  Klinch  v.  Colby,  46  N.  Y.  427; 
Whiteley  v.  Adams,  15  C.  B.  N.  S.  392;  Fryer  w.  Kin'nersley,  15  C.  B.  N.  S. 
422;  Force  v.  Warren,  15  C.  B.  N.  S.  806;  Swan  o.  Tappan,  5  Cush.  104; 
Gassett  «.  Gilbert,  6  Gray,  94;  Brow  v.  Hathaway,  13  Allen,  239;  Hatch  v. 
Lane,  105  Mass.  394;  Nott  v.  Stoddard,  38  Vt.  25;  Mayor  v.  Sample,  18 
Iowa,  306;  Fowle  v.  Bowen,  3  Tiffany  (N.  Y.),  24;  Dale  v.  Harris,  109 
Mass.  193;  1  Chitty  PI.  519,  520,  and  notes;  Smith  u.  Kerr,  1  Edra.  (N.  Y.) 
Sel.  Gas.  190;  Lawler  v.  Earle,  5  Allen,  22;  "  Joannes  "  v.  Bennett,  5  Allen, 
169;  as  a  complaint  to  a  person  that  his  property  had  been  stolen  by  another 
made  in  a  proper  quarter  to  obtain  redress;  Toogood  v.  Spyring,  1  Cr.,  M. 
&  R.  181;  Amann  v.  Damm,  8  C.  B.  N.  S.  597;  or  made  to  the  supposed 
thief  himself ,  though  in  the  presence  of  a  third  party;  Toogood  v.  Spyring, 
1  Cr.,  M.  &  R.  181;  Padmore  v.  Lawrence,  1  Ad.  &  E.  380;  or  made  to  the 
servants  of  the  complainant  by  way  of  warning.  Sommerville  v.  Hawkins, 
10  C.  B.  583.  The  privilege  is  not  defeated  by  the  mere  fact  that  the  state- 
ments were  made  in  the  presence  of  others  than  the  parties  immediately  in- 
terested; nor  that  they  were  intemperate  or  excessive  from  over  excitement. 
Wells  J.  in  Brow  v.  Hathaway,  13  Allen,  242;  Manby  v.  Witt,  18  C.  B.  544. 
But  see,  as  to  excess,  Erie  C.  J.  in  Fryer  v.  Kinnersley,  15  C.  B.  N.  S.  422, 
431.  As  to  the  communications  of  a  mercantile  agency,  see  Beardsley  v. 
Tappan,  5  Blatchf.  C.  C.  497;  Jeffras  v.  McKillop,  4  N.  Y.  Sup.  Ct.  (1874) 
578;  Ormsby  W.Douglass,  37  N.  Y.  477.  The  occasion  of  privilege  is  a  ques- 
tion for  the  judge;  the  existence  of  express  malice  is  one  for  the  jury.  Cooke 
V.  Wildes,  5  El.  &  BL  328;  Huntley  v.  Ward,  6  C.  B.  N.  S.  514;  Cowles  v. 
Potts,  34  L.  J.  Q.  B.  247.] 

In  cases  of  privileged  communications,  if  the  plaintiff  prove  express  malice,  the 
defendant  may  be  deprived  of  the  privilege.  Pearson  u.  Le  Maitre,  5  M.  & 
G.  700;  Harris  v.  Thompson,  13  C.  B.  333;  Taylor  y.  Hawkins,  16  Q.  B.  308. 
["  The  law  is,  that,  if  the  plaintiff  gives  evidence  from  which  the  jury  may 
infer  malice,  — which  I  take  to  mean,  if  he  cast  imputations  which  he  did  not 
believe  to  be  true,  or  was  acting  from  sinister  or  corrupt  motives,  and  not 
with  the  hnnafide  intention  of  discharging  a  duty  social  or  moral,  the  plain- 
tiff may  sustain  the  action,  notwithstanding  the  words  were  spoken  upon  an 
occasion  which  prima  facie  justified  them,  viz.  in  answer  to  an  inquiry." 
Erie  C.  J.  in  Jackson  «.  Hopperton,  16  C.  B.  N.  S.  829,  837.  See  Ormsby 
0.  Douglass,  37  N.  Y.  477;  Garrett  v.  Dickerson,  19  Md.  418.  The  libel  it- 
self may  be  evidence  of  malice.  Gilpin  v.  Fowler,  9  Ex.  615.]  The  rule  of 
privileged  communications  does  not  justify  defamatory  comments  on  the  mo- 
tive or  conduct  of  the  plaintiff.  Tuson  u.  Evans,  12  Ad.  &  E.  733.  [See 
Holt  V.  Parsons,  23  Texas,  9.  The  only  effect  of  privilege  on  actionable  words 
is  to  rebut  the  legal  inference  or  presumption  of  malice,  and  to  that  ex- 
tent constitute  an  answer  to  an  action  upon  them.  Garrett  v.  Dickerson,  19 
Md.  418.  The  burden  is  then  shifted  and  rests  on  the  plaintiff  to  show  ex- 
press or  actual  malice.  Hagan  v.  Hendry,  18  Md.  177.  The  plaintiff  may 
prove  statements  made  by  the  defendant  subsequently  to  the  libel,  as  tending 
to  show  malice  in  the  defendants  at  the  time  of  its  publication.  Hemmings 
i>.  Gasson,  1  El.,  Bl.  &.  El.  346.] 

A  letter  written  confidentially  by  B.  to  persons  who  employed  A.  as  their  solic- 
itor, containing  charges  injurious  to  his  professional  character  in  the  man- 
agement of  their  affairs  in  which  B.  was  also  interested,  was  held  to  be  privi- 
leged. McDougall  u.  Claridge,  1  Camp.  267.  But  where  a  master  wrote  a 
first  letter  without  a  previous  application,  and  then  a  second  in  answer  to  in- 
quiries made  of  him  as  to  plaintiff's  character,  the  jury  found  that  the  com- 
munication was  maliciously  made,  and  the  court  upheld  the  verdict.  Patti- 
soii  V.  Jones,  8  B.  &  C.  578. 

The  court  of  common  pleas  were  equally  divided  in  opinion  as  to  whether  it  is 
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Obs.  actionable,  honestly,  and  with  reasonable  ground  of  belief  that  it  is  true,  to 
volunteer  information  (otherwise  libellous)  to  a  stranger  affecting  the  inter- 
ests of  the  latter  where  the  danger  to  him  is  not  imminent.  Coxhead  v.  Rich- 
ards, 2  C.  B.  569.  [See  Krebs  v.  OUver,  12  Gray,  243.]  But  such  a  commu- 
nication to  another  to  protect  a  man's  own  interests,  would  not  be  actionable. 
Blackham  v.  Pugh,  2  C.  B.  611. 
[Confidential  communications  made  by  way  of  advice  to  protect  the  interests  of 
the  persons  to  whom  they  are  made,  at  their,  request,  are  privileged;  as  the 
character  of  a  servant  given  to  a  person  asking  it;  Weatherstone  v.  Hawkins, 
1  T.  R.  110;  Child  v.  Affleck,  9  iS.  &  C.  403;  or  the  voluntary  communica- 
tion to  the  latter  of  a  fact  subsequently  discovered ;  Gardner  v.  Slade,  1 3  Q. 

B.  796;  and  the  presence  of  a  third  person  on  such  occasions  does  not  take 
away  the  privilege.     Taylor  u.  Hawkins,  16   Q.  B.  308;  Manby  w.  Witt,  18 

C.  B.  544.  It  would  seem  that  such  statements  voluntarily  made  to  a  person 
respecting  the  conduct  of  a  person  in  his  employ,  or  whom  he  was  likely  to 
take  into  his  employ,  or  with  whom  he  is  otherwise  connected,  are  privileged. 
See  Pattison  v.  Jones,  8  B.  &  C.  578;  M'Dougall  v.  Claridge,  1  Camp.  267. 
And  see  Coxhead  v.  Richards,  2  C.  B.  569;  Amann  o.  Damm,  8  C.  B.  N.  S. 
597.  A  statement  of  opinion  made  to  a  tradesman  in  answer  to  his  inquiry 
respecting  the  handwriting  of  a  fictitious  order  for  goods,  which  purported  to 
have  been  sent  by  the  person  making  the  statement  was  held  to  be  privileged. 
Croft  V.  Stevens,  7  H.  &  N.  570.  A  character  of  a  person  who  was  a  candi- 
date for  the  oflice  of  trustee  of  a  charity  given  to  a  person  canvassing  on  his 
behalf,  was  held  privileged.  Cowles  t'.  Potts,  34  L.  J.  Q.  B.  247.  A  clergy- 
man is  not  privileged  in  circulating  imputations  on  the  character  of  a  person 
about  to  set  up  a  school  in  his  parish.     Gilpin  v.  Fowler,  9  Ex.  615.] 

The  defendant  gave  notice  to  his  footman  and  cook,  who  separately  went  to 
him  and  asked  him  his  reasons  for  discharging  them;  he  told  each  (in  the 
absence  of  the  other)  that  he  or  she  was  discharged  because  both  had  been 
robbing  him.  This  was  held  to  be  privileged.  Manby  y.  Witt,  18  C.  B.  544; 
and  see  Fryer  v.  Kinnersley,  15  C.  B.  N.  S.  422;  Whitely  v.  Adams,  15  C. 
B.  N.  S.  392. 

A  petition  presented  to  the  secretary  for  war  by  a  creditor  of  an  officer  in  the 
army,  honajide  with  a  view  of  obtaining  the  payment  of  a  debt,  and  contain- 
ing a  statement  of  facts,  which,  though  derogatory  to  the  officer's  character, 
the  creditor  believed  to  be  true,  is  not  libellous.  Fairman  v.  Ives,  5  B.  &  A. 
642;  Woodward  v.  Lander,  6  C.  &  P.  .548.  Nor  is  an  application  by  a  bor- 
ough elector  to  the  secretary  of  state,  imputing  misconduct  to  a  magistrate. 
Harrison  v.  Bush,  5  El.  &  El.  344;  and  see  Blagg  a.  Sturt,  10  Q.  B.  899. 
Nor  a  representation  to  the  postmaster-general,  respecting  the  conduct  of  a 
person  under  liim  when  made  hond  fide.  Woodward  i\  Lander,  6  C.  &  P. 
588;  and  see,  also,  Beatson  v.  Skene,  5  H.  &  N.  838;  29  L.  J.  Ex.  430. 
[Complaints  made  to  a  wife  of  the  conduct  of  her  husband  are  not  pftvileged. 
Wenman  v.  Ash,  18  C.  B.  836.] 

A  report  of  an  examination  in  bankruptcy  is  privileged.  Ryalls  «.  Leader,  L. 
R.  1  Ex.  296. 

Words  spoken  by  an  M.  P.  in  parliament;  [Rex  u.  Creevey,  1  M.  &  S.  273; 
Lake  v.  King,  1  Wms.  Saund.  131  h ;  Stockdale  v.  Hansard,  9  Ad.  &  E.  1; 
Campbell  J.  in  Davidson  v.  Duncan,  7  El.  &  Bl.  229;]  or  by  a  judge  or 
counfel;  Hodgson  v.  Scarlett,  Holt's  N.  P.  Ca.  621;  1  B.  &  A.  232;  Revis  v. 
Smith,  18  C.  B.  126;  [Mackay  v.  Ford,  5  H.  &  N.  792;  Needham  v.  Dowhng, 
15  L.  J.  C.  P.  9;  Jekyll  v.  Moore,  2  B.  &  P.  N.  R.  341;]  or  witnesses  in  a 
legal  proceeding;  [Revis  v.  Smith,  18  C.  B.  126;  Henderson  «.  Broomhead, 
4  H.  &  N.  669;  Dawkins  v.  Lord  Rokeby,  House  of  Lords,  2  Central  Law  J. 
491;  Barnes  v.  McCrate,  32  Maine,  442;  Dunlap  v.  Glidden,  31  Maine,  435; 
Calkins  v.  Sumner,  13  Wise.  193;  Osborne  v.  Forshee,  22  Mich.  209;  White 
0.  Carroll,  42  N.  Y.  161;  see  Cook  v.  Cook,  100  Mass.  194;]  are  privileged; 
or  by  a  coroner  in  addressing  a  jury  impanelled  before  him;  Thomas  v.  Chur- 
ton,  2  B.  &  S.  475;  31  L.  J.  Q.  B.  139;  or  by  a  man  for  the  purpose  of  ob- 
taining redress;  King  v.  Sewell,  3  M.  &  W.  297;  Finden  v.  Westlake,  M.  & 
M.  461;  or  forwarding  the  ends  of  justice,  as  giving  a  man  in  charge;  John- 
son V.  Evans,  3  Esp.  32;  and  see  Force  v.  Warren, -15  C.  B.  N.  S.  806;  or 
where  the  words  are  used  honestly  (Kelly  v.  Partington,  5  B.  &  Ad.  645),  by. 
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Obs.  way  of  advice  to  persons  asking  it,  or  who  Iiave  a  right  to  expect  it;  Toogood 
V.  Spyring,  1  Cr.,  M.  &  R.  181;  Warren  v.  Warren,  1  Cr.,  M.  &  R.  250;  as 
in  answer  to  an  inquiry;  but  not  officious  gossip,  Eumsey  v.  Webb,  1  Car.  & 
M.  104,  respecting  the  character  of  a  servant,  &c.  Fountain  v.  Boodle,  3  Q. 
B.  5;  Child  w.  Affleck,  9  B.  &  C.  403;  and  see  Kelly  v.  Partington,  supra. 
Where  A.  was  trustee  of  a  charity,  and  also  a  bailiff  to  B.,  B.  communicated 
with  C.  in  reference  to  the  trusteeship,  when  C.  said  A.  was  a  rogue  and  had 
been  guilty  of  discreditable  conduct,  &c.  all  that  was  said  having  reference  to 
A.'s  trustworthiness  as  a  trustee,  and  B.  in  consequence  of  this  dismissed  A. 
from  his  employment;  the  court  held  this  to  be  a  privileged  communication. 
Cowles  V.  Potts,  34  L.  J.  Q.  B.  247.  Where  words  are  used  by  a  person  hav- 
ing an  interest  in  the  transaction  to  which  they  relate  (Tuson  v.  Evans,  12 
Ad.  &  E.  736),  to  another  person  interested  in  conducting  it;  Padmore  v.  Law- 
rence, 11  Ad.  &  E.  380;  or  by  a  person  having  sustained  a  supposed  griev- 
ance to  a  person  believed  capable  of  redressing  it  (per  Cresswell  J.  Blackham 
V.  Pugh,  15  L.  J.  C.  P.  293;  2  C.  B.  611),  they  are  privileged;  but  according 
to  a  decision  of  the  queen's  bench  such  application,  to  be  privileged,  must  be  to 
a  competent  tribunal,  having  jurisdiction  in  the  subject-matter;  Blagg  v.  Sturt, 
16  L.  J.  Q.  B.  39;  10  Q.  B.  905;  Affidavit  in  exchequer  chamber,  June  1847. 
["  The  decisions,  ancient  and  modern,  are  uniform,  that  no  proceeding  in  a 
regular  course  of  justice  is  to  be  deemed  an  actionable  Ubel."  Metcalf  J.  in 
Kidder  v.  Parkhurst,  3  Allen,  393;  Cutler  v.  Dixon,  4  Co.  14  b;  Lake  v. 
King,  1  Saund.  131;  Watson  v.  Moore,  2  Gush.  138;  Hill  v.  Miles,  9  N.  H. 
14.]  To  say  of  a  clergyman  that  he  came  to  perform  divine  service  in  a  tow- 
ering passion,  &c.  is  libellous.  Walker  v.  Brogden,  19  C.  B.  N.  S.  65. 
A  plain  account  of  the  proceedings  of  a  court  of  justice  is  not  a  libel;  Currv 
V.  Walker,  1  B.  &  P.  525;  Smith  v.  Scott,  2  C.  &  K.  580;  Hoare  v.  Silver, 
lock,  9  C.  B.  20;  Woodgate  v.  Ridout,  4  F.  &  F.  N.  P.  R.  202;  [Scott  J.  in 
Cincinnati  &c.  Co.  v.  Timberlake,  10  Ohio  N.  S.  548;  Lewis  r.  Levy,  1  El., 
Bl.  &  El.  537;  Cosgrave  v.  Trade  Auxiliary  Co.  8  Irish  R.  C.  L.  349.]  Nor 
is  fair  newspaper  comment  on  a  place  of  public  entertainment.  Bignell  v. 
Buzzard,  3  H.  &  N.  217;  Dibdin  v.  Swan,  1  Esp.  N.  P.  C.  28.  Fak  literary 
criticism  is  also  privileged..  Carr  t'.  Hood,  1  Camp.  355;  [Tabart  u.  Tipper, 
1  Camp.  350.]     Criticism  on  handbills'  and  placards.     Paris  !'.  Levy,  9   C. 

B.  N.  S.  342.  But  it  is  said  the  sermons  of  a  clergyman  publicly  preached 
are  not  the  subject  of  comment;  Gathercole  v.  MyaU,  15  M.  &  W.  319,  sed 
quaere;  and  as  to  comments  on  sermons  published  in  newspapers,  and  provo- 
cation by  plaintiff,  see  Kelly  v.  Sherlock,  L.  R.  1  Q.  B.  686;  Kelly  v.  Tin- 
ling,  L.  R.  1  Q.  B.  699. 

Every  subject  has  a  right  to  comment  on  those  acts  of  public  men  which  concern 
him  as  a  subject  of  the  realm,  if  he  does  not  make  his  commentary  a  cloak  for 
maUce.  Parmiter  v.  Coupland,  6  M.  &  W.  108;  Gathercole  v.  Myall,  15  M. 
&  W.  319;  [Cooper  ».  Lawson,  8  Ad.  &  E.  746;  Lucan  v.  Smith,  1  H.  & 
N.  481;  Kelly  v.  Tinling,  L.  R.  1  Q.  B.  699;  Commonwealth  v.  Odell,  3 
Pitts.  (Pa.)  449;  Wilson  i'.  Fitch,  41  Cal.  363;  Davis  v.  Duncan,  L.  R.  9  C. 
P.  396  ;]  and  see,  also,  Seymour  v.  Butterworth,  3  F.  &  F.  N.  P.  R.  372. 
And  a  wi'iter  in  a  public  periodical  has  no  other  right  than  that  of  any  other 
person  of  freely  discussing  the  public  acts  of  another.  Campbell  v.  Spottis- 
woode,  [3  B.  &  S.  769;  Aldrich  v.  Press  Printing  Co.-'9  Minn.  133.  "  The 
privilege  of  criticising  and  discussing  the  words  and  acts  of  public  men  has 
in  modern  times  been  very  widely  extended."  Erie  C.  J.  in  Whitely  v. 
Adams,  15  C.  B.  N.  S.  418. 

Public  meetings,  Hearne  o.  Stowell,  12  Ad.  &  E.  720,  and  reports  of  public 
meetings  are  not  privileged.    Davidson  v.  Duncan,  7  El.  &  Bl.  229.] 

Payment  into  court  and  an  apology  may  now  be  made  in  certain  cases,  and 
must  be  specially  pleaded,  see  post,  form  5,  and  note. 

Where  the  speaking  or  publication  of  the  words  or  libel  is  admitted,  and  the 
defendant  intends  to  rely  on  their  truth  as  a  justification,  he  must  plead  this 
specially.  Smith  v.  Richardson,  Willes,  20;  1  Saund.  130  ^.);  Regw.  New- 
man, 1  El.  &  Bl.  577;  Rumsey  v.  Webb,  Car.  &  M.  104;  Prior  v.  Wilson,  1 

C.  B.  N.  S.  95.  See,  also,  Helsham  v.  Blackwood,  11  C.  B.  111.  [A  spe- 
cial plea  in  justification  of  oral  slander  sets  forth  the  truth  of  the  words  merely ; 
and  in  respect  to  words  spoken,  the  truth  is  a  defence  although  they  were 
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Obs.  spoken  maliciously  and  without  reason  on  the  part  of  the  defendant  to  think 
them  true.  Foss  v.  Hildreth,  10  Allen,  76;  Fry  v.  Bennett,  3  Bosw.  (N.  Y.) 
200.  The  defence  that  the  words  used  were  privileged  by  the  occasion  is  not 
open  in  Massachusetts,  unless  it  is  distinctly  set  forth  in  the  answer.  Good- 
win I'.  Daniels,  7  AUen,  61.  See,  however,  under  the  common  law,  Hagan 
V.  Hendry,  18  Md.  177.] 

If  the  plea  of  justification  is  pleaded,  and  no  evidence  is  adduced  in  support  of 
it,  the  damages  may  thereby  be  enhanced,  and  this  may  afford  evidence  of 
express  malice.  Wilson  v.  Kobinson,  7  Q.  B.  68;  Simpson  v.  Robinson,  12 
Q.  B.  511.     See,  also,  post,  662,  note  (q). 

A  plea  that  through  mistake  the  defendant's  letter  was  addressed  to  the  plain- 
tiff's employer  instead  of  to  the  plaintiff  himself  was  held  bad;  the  letter,  even 
had  it  been  addressed  to  the  plaintiff,  not  being  a  privileged  communication. 
Fox  V.  Brodrick,  14  Ir.  Com.  Law,  453.  [A  telegram  has  not  the  privilege 
of  a  sealed  letter.     Williamson  v.  Freer,  L.  R.  9  C.  P.  393.] 

In  action  by  the  plaintiff  and  his  wife,  a  plea  that  the  female  plaintiff  was  not 
the  wife  of  the  male  plaintiff  was  held  a  good  plea  in  bar.  Chantler  v.  Lind- 
say, 16  L.  J.  Ex.  16.  A  plea  of  accord  and  satisfaction  was  held  good. 
Boosey  v.  Wood,  [3  H.  &  C.  484.]  Generally,  as  to  what  amounts  to  defama- 
tory matter,  see  Fray  v.  Fray,  34  L.  J.  C.  P.  45. 

As  to  interrogatories  in  an  action  for  libel  and  slander,  see  Stern  v.  Sevasto- 

Eulo,  32  L.  J.  C.  P.  268;  Baker  v.  Lane,  34  L.  J.  Ex.  57;  Bickford«.  D'Arcy, 
,.  R.  1  Ex.  354;  Atkinson  v.  Fosbroke,  L.  R.  1  Q.  B.  628;  35  L.  J.  Q.  B. 
182;  [Tupling  v.  Ward,  6  H.  &  N.  749.] 

Ante,  538,  "  Not  Guilty,"  ante,  635,  "  Limitations,''  post,  666. 

I.  Plea  to  an  Action  for  Slander  of  the  Plaintiff  in  his  Trade,  ^c. ; 
Denial  that  he  exercised  such  Trade,  (o) 

That  the  plaintiff  did  not  use,  exercise,  or  carry  on  the  trade  or  business 
of  \_foUo'wing  the  words  in  the  declaration"],  nor  was  he  a  [linendraper],  as 
alleged. 

[la.  Denial  that  Defendant  made  the  Accusation  charged. 

And  the  defendant  comes  and  upon  his  personal  knowledge  denies  that 
he  accused  the  plaintiff  of  the  crime  of  perjury,  as  set  forth  in  the  plaintiff's 
writ.] 

2.  Plea  denying  that  Defendant  used  the  Words  in  the  Sense  im- 
puted, {p} 
That  he  did  not  use  the  words  [^black  sheep]  for  the  purpose  of  expressing 
or  meaning,  nor  were  they  by  the  said  persons  in  the  declaration  mentioned, 
or  any  of  them,  understood  as  expressing  or  meaning  [^c.  following  the  words 
in  the  declaration],  as  alleged. 

3.  Plea  that  the  Matter  published  is  true,  (g-) 
That  the  plaintiff,  before  the  publication  of  the  alleged  libel  \^or  "  before  the 

(o)  See  another  form,  Cannell  v:  Curtis,  2  {q)    Truth  must  be  specially  pleaded.     1 

Bing.  N.  C.  228.  Saund.   130  ;  and  see  Eumsey  v.  Webb,   1 

(p)  See  form,  &c.  M'Gregor  w.  Gi-egory,  Car.  &  M.  104.    But  it  should  not  be  pleaded 

11   M.  &  W.  287.     The   defendant  cannot  without  good   ground  for   believing  that  it 

avail  himself  of  this  plea  when  the  words  will  be  proved,  as  the  pleading  it  unsuccess- 

complained  of  are  actionable  in  themselves,  fully  would  enhance  the  damages.     Wilson 

because  the  plaintiff  in  such  a  case  need  not  v.  Robinson,  14  L.  J.  Q.  B.  196  ;  [7  Q.  B. 

prove  in  what  sense  they  were  used.    Com-  68.]     Where  libellous  matter  can  be  divided 

mon  Law  Procedure  Act,  1852,  s.  61.  into  two  parts,  each  actionable,  the  defend- 
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said  words  were  spoken  "]  feloniously  did  steal,  take,  and  carry  away  certain 
goods  and  chattels  of  one  E.  F.  [^following  as  nearly  as  possible  the  words  of 
the  declaration].  (?■) 


ant  may  plead  separate  pleas  to  each  part ; 
Clarkson  v.  Lawson,  5  Bing.  587 ;  and  if 
the  rest  of  the  libel  be  not  actionable  (see 
Ingram  v.  Lawson,  5  Bing.  N.  S.  66),  the  de- 
fendant will  sneceed  thereon  on  not  s;ailty. 
Clarke  v.  Taylor,  2  Bing.N.  C.  664  ;  [Mount- 
ney  v.  Watton,  2  B.  &  Ad.  673  ;  M'Gregor  v. 
Gregory,  11  il.  &  W.  287 ;  Walker  v.  Brog- 
den,  19  C.  B.  N.  S.  65.]  But  defamation  Is 
not  divisible  where  many  statements  tend  to 
one  conclusion  and  imputation,  and  a  single 
sentence,  or  portion  of  a  sentence,  cannot  in 
such  case  be  selected  and  separately  dealt 
with  by  plea  or  demurrer.  Per  Lord  Abin- 
ger,  Eaton  v.  Jones,  1  Dowl.  N.  S.  602 ;  and 
Gregory  w.  Duke  of  Brunswick,  1  D.  &  L. 
518;  6  M.  &  G.  205 ;  Smith  v.  Parker,  2  D. 
&  L.  394.  In  general  it  suffices  that  the  gist 
and  substance  of  the  libellous  matter  charged 
are  justified  and  covered  by  the  matters  of 
facts  stated  in  the  plea,  and  constituting  the 
offence  charged.  In  Morrison  v.  Harmer,  3 
Bing.  N.  C.  759,  the  main  charge  against  die 
plaintiffs  was,  that  they  compounded  and 
sold  poisonous  and  deleterious  pills,  and  that 
defendant  had  crushed  the  system  of  poison- 
ing pursued  by  the  scamps  and  rascals ;  and 
the  plea  (which  was  pleaded  to  the  whole 
decJaration)  chiefly  charged  that  the  piUs 
were  dangerous,  &c.  and  the  terms  of  gen- 
eral invective  and  reproach,  as  "scamp," 
"  rascal,"  were  not  expressly  noticed  in  the 
plea ;  it  was  held  that  the  plea  was  sufficient, 
the  court  saying,  that  they  could  not  under- 
stand those  noids,  however  oifensive,  as  con- 
taining any  charge  different  and  distinct 
from  that  of  which  the  truth  had  been  justi- 
fied in  the  first  plea,  and  that  they  were  not 
aware  of  any  authority  by  which  it  is  deter- 
mined that  the  justification  of  the  truth  of 
the  substantial  imputation  contained  in  a 
libel  is  not  sufficient  unless  it  extend  also 
to  every  epithet  or  term  of  general  abuse 
which  may  be  found  in  the  description  or  state- 
ment of  such  imputation.  Where  the  charge 
against  the  plaintiff  is  in  itself,  on  the  face 
of  the  libel,  of  a  certain  and  specific  nature, 
and  states  the  facts  imputed  in  .so  perspicu- 
ous a  shape,  that  the  plaintiff  must  know  at 
the  trial  what  evidence  he  has  to  adduce  to 
rebut  the  accusation,  and  the  plea  of  justifi- 
cation can  afford  no  further  information,  it  is 
sufficient  to  allege  generally  in  the  plea  that 
the  plaintiff  committed  the  offence,  or  was 
guilty  of  the  misconduct,  using  the  words  of 
the  charge ;  as  if  the  words  be,  that  plaintiff 
stole  a  sheep  of  E.  F.,  the  plea  may  be, 
"that  he  did  on,  &c.  steal  the  said  sheep," 
&c.  But  where  the  charge  is  general,  as 
that  plaintiff  is  a  "  scoundrel,"   or   "  swin- 


dler," or  had  defrauded  various  persons,  oi 
was  guilty  of  neglect,  extortion,  &c.  as  at- 
torney, a  general  plea  merely  reiterating  the 
charge,  and  not  showing  the  particular  occa- 
sion or  instance  of  misconduct,  the  time, 
persons,  &c.  is  bad.  See  1  Saund.  244  a,  244 
b,  note  (m) ;  1  Chit.  PI.  7th  ed.  563  ;  1  Har. 
Ind.  Defamation.  See  J'Anson  v.  Stuart, 
1  T.  R.  748 ;  2  Sm.  L.  C.  6th  ed.  57  ;  Jones 
V.  Stevens,  1 1  Price,  235 ;  Hickinbotham  v. 
Leach,  10  M.  &  W.  361  ;  2  Dowl.  N.  S.  270. 
The  plea  should  not  repeat  general  charges 
made  in  the  libel,  but  should  state  particular 
acts  of  misconduct.  Holmer  v.  Cateshy,  1 
Taunt.  543  ;  Hickinbotham  u.  Leach,  lo'  M. 
&  W.  361 ;  [Vanwvck  v.  Guthrie,  4  Duer, 
268;  S.  C.  17  N.  Y.  190;  Ormsby  v.  Doug- 
lass, 5  Duer,  665  ;  Fry  v.  Bennett,  5  Sandf. 
54 ;  Anibal  v.  Hunter,  6  How.  Pr.  255  ;  Bud- 
dingtoff  V.  Davis,  6  How.  Pr.  401 ;  Honess 
V.  Stubbs,  7  C.  B.  N.  S.  555.  The  New  York 
Code  has  not  changed  the  rule  of  law  which 
requires  certainty  and  particularity  in  stat- 
ing the  offeree  charged  against  the  plaintiff 
in  a  plea  of  justification  in  an  action  of  slan- 
der. The  answer  must  state  specifically  the 
offence  of  which  the  plaintiff  is  alleged  to 
have  been  guilty,  giving  time,  place,  and  cir- 
cumstances. Billings  V.  Walker,  28  How. 
Pr.  97  ;  Wachter  v.  Quenzer,  29  N.  Y.  547 ; 
Tilson  V.  Clark,  45  Barb.  178.  But  the  form 
in  which  the  pica  will  be  allowed  seems  to 
depend  in  great  measure  on  the  nature  of 
the  charge  in  the  declaration.  See  Behrens 
V.  Allen,  8  Jur.  N.  S.  C.  P.  118.]  A  plea, 
which  professes  to  justify  the  whole,  but  jus- 
tifies only  a  part,  is  bad.  Johns  v.  Gittings, 
Cro.  Eliz.  239  ;  Clarkson  v.  Lawson,  6  Bing. 
260  ;  M'GregOT  !•.  Gregory,  11  M.  &  W.  287; 
Walker  v.  Brogden,  19  C.  -B.  N.  S.  65.  [The 
answer  should  cover  the  whole  charge.  Fero 
V.  Ruscoe,  4  N.  Y.  162 ;  McKinbv  v.  Rob,  20 
John.  351 ;  BisseU  v.  Cornell,  24  Wend.  354 ; 
Loveland  v.  Hosmer,  8  How.  Pr.  215;  Herr 
V.  Bamberg,  10  How.  Pr.  128.]  If  the  jus- 
tification substantially  meets  and  answers 
the  charge  against  the  plaintiff,  it  is  suffi- 
cient. Hdsham  v.  Blackwood,  11  C.  B.  1 1 1  ; 
Tighe  V.  Cooper,  7  El.  &  Bl.  639.  Proof 
upon  and  effect  of  a  plea  that  the  libel  is 
true  "in  sub.-^tance  and  effect."  Weaver  «. 
Lloyd,  2  B.  &  C.  678 ;  1  C.  &  P.  295.  A 
plea  in  this  general  form  is  frequently  al- 
lowed, and  it  is  often  convenient  to  adopt  it. 
See  Behrens  v.  Allen,  8  Jur.  N.  S.  118;  but 
see  Honess  v.  Stubbs,  7  C.  B.  N.  S  555. 
See,  also,  J'Anson  r.  Stuart,  2  Sm.  L.  C.  6th 
ed.  67,  upon  this  mode  of  pleading.  Such  a 
plea  is  good  after  verdict.  Edmonds  v.  Wal- 
ter, 3  Stark.  7  ;  2  Chit.  291.     Mr.  Staikie, 


(r)  Clarke  v.  Taylor,  2  Bing.  N.  C.  664.  plea  should  of  course  be  pleaded  only  to  so 

When  a  comment,  following  previous  libel-  much  as  the  defendant  can  justify.     Clark- 

lous  matter,  should  he  separately  justified,  son  v.  Lawson,  6  Bing.  266 ;  Mountney  v. 

Cooper  ».  Lawson,  8  Ad.  &  E.  746.    The  Watton,  2  B.  &  Ad.  673. 
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[3a.  Another  Form  for  Same. 
And  the  defendant  says  the  plaintiff  did  feloniously  steal,  take,  and  carry  away 
ten  dollars,  the  property  of  one  S.  T.,  in  the  possession  of  said  S.  T.  being 
found,  and  converted  the  same  to  his  own  use,  and  so  the  plaintiff  was  guilty 
of  the  crime  of  theft,  and  the  defendant's  accusation  was  true.] 

4.  Plea  justifying  a  Charge  of  InBolveney  on  the  Grround  that  it  is 

true,  (s) 
That  before  the  publication  of  the  said  libel  divers  persons  had  given  credit 
to  and  were  then  creditors  of  the  plaintiffs  in  their  said  trade  and  business,  and 
the  plaintiffs  were  then  indebted  to  and  liable  to  pay  in  that  behalf  their  said 
several  creditors  divers  large  sums  of  money,  and  the  plaintiffs  were  then  under 
divers  pecuniary  engagements  and  liabilities  in  and  relating  to  their  said  trade 
and  business,  and  were  unable  to  meet  their  said  several  pecuniary  engage- 
ments and  liabilities  in  their  said  trade  and  business,  and  were  then  in  bad, 
embarrassed,  and  insolvent  circumstances,  and  unable  to  pay  or  satisfy  their 
said  several  creditors  their  debts  in  full,  and  were  then  about  and  likely  to  fail 
in  and  be  forced  and  obliged  to  break  up  and  cease  their  said  trade  and  busi- 
ness. 

[5.  Plea  to  a  Libel  imputing  a  Greneral  Charge  of  Baseness,  that  the 

Libel  was  published  in  reference  to  a  Particular  Transaction,  and 

justifying  it. 

Tighe  V.  Cooper,  7  El.  &  Bl.  639. 

Special  pleas  that  the  matter  was  a  fair  and  bond  fide  comment  in  a  news- 
paper article  upon  the  conduct  of  the  plaintiff  in  a  public  capacity.  Lucan  v. 
Smith,  1  I-I.  &  N.  481  ;  Cooper  v.  Lawson,  8  Ad.  &  E.  746  ;  Kelly  v.  Tin- 
ling,  L.  R.  1  Q.  B.  699.  Plea  that  the  libel  was  a  correct  report  of  a  prelim- 
inary inquiry  before  a  justice  of  the  peace  in  which  the  plaintiff  was  summoned 
to  answer  a  charge  of  perjury  and  was  discharged.  Lewis  v.  Levy,  EL,  Bl.  & 
El.  537.] 

6.  Plea  that  Plaintiff  was  a  Swindler,  as  charged  in  a  Libel. 
Clarke  v.  Taylor,  2  Bing.  N.  C.  654. 

7.  Plea  to  a  Declaration  for  a  Libel  on  a  Vendor  of  Quack  Medicines, 

that  the  Matters  are  true. 

Morrison  v.  Harmer,  3  Bing.  N.  C.  759. 

8.  Plea  to  a  Libel  on  a  Proctor,  that  he  had  been  suspended. 

Clarkson  v.  Lawson,  6  Bing.  587. 

3d  ed.  Ev.  643,  observes,  in  regard  to  the  evi-  When  a  publication,  libellous   on   its   face, 

dence  in  support  of  a  plea  of  justification  in  can  only  be  excused  or  privileged  on  the 

slander,  that  "  there  seems' to  be  little  if  any  ground   that   certain  events   happened,  the 

difference  between  the  evidence  in  proof  of  answer  must   allege  that   these  events  did 

a  specific  charge  thus  involved  in  a  civil  pro-  happen,  in  order  to  lay  the  foundation  of 

ceeding,  and  the  evidence  which  is  essential  the  defence  of  privilege.     Fry  v.  Bennett,  5 

to    support    an    indictment    for    a    similar  Sandf.  54 ;  Buddington  v.  Davis,  6  How.  Pr. 

charge.''     Cook  v.  Field,   3   Esp.   C.   133;  401.] 

Chalmers  v.  Shackle,  6  C.  &  P.  475  ;   Will-        (s)   [See  Watkin  v.  Hill,  L.  R.  3  Q.  B. 

mott  V.  Harmer,  8  C.  &  P.  695.     [Privilege :  396 ;  Foss  v.  Hildrelh,  10  AUen,  76,  79.] 
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9.  Plea  to  a  Libel  on  an  Attorney. 
Jones  V.  Stephens,  11  Price,  235. 

10.  The  Like  on  a  Medical  Man. 
Edsall  V.  Eussell,  4  M.  &  G.  1090. 

11.  Plea  that  Plaintiff  did  heep  out  of  the  Way  to  evade  Process. 
Lay  V.  Lawson,  4  Ad.  &  E.  795. 

12.  That  Plaintiff  broke  into  Defendant's  Cellar,  and  got  drunk. 
Toogood  V.  Spyring,  1  C,  M.  &  E.  184. 

13.  Plea  justifying  a  Libel  imputing  Polygamy. 
Willmott  V.  Harman,  8  C.  &  P.  696. 

14.  Plea  of  Justification  in  an  Action  by  a  Clergyman  on  the  ground 

of  the  Truth  of  the  Facts  contained  in  the  alleged  Libel. 

Walker  v.  Brogden,  19  C.  B.  N.  S.  65.  (t) 

15.  Plea  of  Accord  and  Satisfaction. 
Boosey  v.  Wood,  [3  H.  &  C.  484.] 

SLANDER   OP  TITLE. 

Ante,  549. 

Obs.  —  If  the  defendant  make  the  statement  contained  in  the  declaration  in  relation  to 
matters  in  which  he  is  interested  bona  fide,  and  on  reasonable  grounds,  he  is 
not  liable  in  an  action  for  slander  of  title.  Pitt  v.  Donovan,  1  M.  &  S.  639; 
Watson  V.  Reynolds,  M.  &  M.  1.  As  to  the  truth  of  the  libel  being  given  in 
evidence  under  the  general  issue,  see  Watson  v.  Reynolds,  uhi  supra. 
Where  the  defendant  stated  that  oil  made  by  the  plaintiff  was  inferior  in  qual- 
ity to  oil  made  by  the  defendant,  and  gave  a  feeble  light,  it  was  held  that  no 
action  was  maintainable.  Young  v.  Macrae,  3  B.  &  S.  264;  and  see,  ante, 
549. 

"  Not  Guilty,"  ante,  635. 


LIBERUM  TENBMENTUM. 
See  post,  "  Trespass  to  Realty." 


LIEN.     See ^osi,  "Trover." 


LIGHTS.     See  ante,  "  Ancient  Lights." 

(t)  In  the  same  case  a  plea  that  a  second  letter  was  a  fair  comment  upon  facts   set 
forth  in  a  former  letter  was  held  bad. 
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LIMITATIONS. 

Obs.  —  In  contract,  ante,  431.  In  actions  relating  to  real  property  the  limitation  is 
twenty  years.  3  &  4  W.  4,  c.  27,  s.  2.  See  2  &  3  W.  4,  c.  71.  By  3  &  4 
W.  4,  c.  42,  s.  3,  "  Actions  of  debt  for  rent  upon  an  indenture  of  demise  or 
covenant,  or  debt  upon  any  bond  or  other  specialty,  actions  of  debt  or  scire 
facias  upon  recognizance,  must  be  brought  within  twenty  years  after  the 
cause  of  such  actions  or  suits."  "  Actions  of  debt  upon  an  award,  where  the 
submission  is  not  by  specialty,  or  for  any  fine  in  respect  of  any  copyhold 
estate,  or  for  an  escape,  or  for  money  levied  upon  3.ny  fieri  facias,  must  be 
brought  within  six  years  after  the  cause  of  such  actions  and  suits."  "  And 
actions  for  penalties,  damages,  or  sums  of  money  given  to  the  party  grieved, 
must  be  brought  within  two  years  after  the  cause  of  such  actions  or  suits." 
And  if  the  penalty  is  sued  for  by  and  given  to  a  common  informer  within  one 
year.  31  Eliz.  c.  5,  s.  6. 

Thus,  in  actions  on  a  deed,  such  as  arrears  of  rent  due  on  a  lease,  Paget  v.  Fo- 
ley, 2  Bing.  N.  C.  679,  or  a  rent-charge,  Straohan  v.  Thomas,  12  Ad.  &  E. 
558,  recognizance  or  award,  lb.,  it  is  twenty  years.  A  distress  cannot  be 
made  twenty  years  after  any  receipt  of  rent.  See  a  plea  to  that  effect,  Col- 
lier V.  Clarke,  5  Q.  B.  467;  Musgrove  v.  Emmerson,  10  Q.  B.  326;  16  L.  J. 
Q.  B.  175;  De  Beauvoir  v.  Owen,  5  Ex.  166;  19  L.  J.  Ex.  177.  Eor  a  pen- 
alty under  a  by-law  of  a  corporation  it  is  six  years.  Tobacco  Pipe  Makers 
V.  Loder,  20  L.  J.  Q.  B.  415.  Form  of  plea  on  a  money  bond.  Blair  v.  Or- 
mond,  20  L.  J.  Q.  B.  445;  Tuckey  v.  Hawkins,  4  C.  B.  655;  16  L.  J.  C.  P. 
201.  On  an  indenture.  Kempe  v.  Gibbon,  12  Q.  B.  662;  17  L.  J.  Q.  B. 
298. 

Actions  of  trespass,  detinue,  and  replevin  for  goods  or  cattle,  and  trespass  quare 
clausumf regit,  must  be  brought  within  six  years.    21  Jae.  1,  c.  16,  s.  3. 

Actions  for  assault,  battery,  wounding,  and  imprisonment,  must  be  brought 
within  four  years.     lb. 

Actions  of  verbal  slander  must  be  brought  within  two  years.  lb.  This  does 
not  apply  to  actions  for  written  slander  or  libel,  nor  to  slander  of  title,  in  which 
cases  the  limitation  is  six  years.  lb.;  Law  u.  Harwood,  Cro.  Car.  141.  [In 
an  action  of  slander  the  burden  of  proof  is  on  the  plaintiff  to  show  that  the 
words  were  spoken  within  two  years  before  the  suing  out  of  his  writ.  Pond 
V.  Gibson,  5  Allen,  19.] 

As  to  disabilities  and  their  removal,  see  21  Jac.  1,  c.  16,  s.  7;  4  Anne,  c.  16; 
19  &  20  Vict.  c.  97;  ante,  431. 

By  5  &  6  Vict.  c.  97,  s.  5,  "  the  period  within  which  any  action  may  be  brought 
for  any  thing  done  under  the  authority  or  in  pursuance  of  any  public,  local, 
and  personal,  or  local  and  personal  acts,  or  other  acts  of  a  local  and  personal 
nature,  shall  be  two  years,  or  in  case  of  continuing  damage,  then  within  one 
year  after  sucli  damage  shall  have  ceased."  Tliis  does  not  apply  to  subse- 
quent acts.  See  Boden  v.  Smith,  18  L.  J.  C.  P.  121.  As  to  what  acts  are 
.  local  and  personal  within  the  above  statute,  see  Cock  v.  Gent,  12  M.  &  W. 
234;  13  L.  J.  Ex.  24;  Moore  v.  Shepherd,  10  Ex.424;  24  L.  J.  Ex.  28;  Bur- 
nett V.  Cox,  16  L.  J.  Q.  B.  80. 

By  the  copyright  act,  ,5  &  6  Vict.  c.  45,  s.  26,  the  limitation  is  twelve  calendar 
months. 

By  Lord  Campbell's  act,  9  &  10  Vict.  c.  93,  s.  3,  the  action  must  be  brought 
within  twelve  months  from  the  time  of  death. 

Against  justices  the  limit  is  six  months.     11  &  12  Vict.  c.  44,  s.  8. 

Under  the  metropolitan  police  act,  2  &  3  Vict.  c.  71,  s.  53,  the  limitation  is 
three  months.  Under  the  highway  act,  5  &  6  W.  4,  c.  50,  three  months; 
county  courts  act,  9  &  10  Vict.  c.  95,  s.  138,  three  months.  Under  the  pub- 
lic health  act,  11  &  12  Vict.  c.  63,  s.  132,  six  months.  Under  the  metropolis 
management  act,  26  &  26  Vict.  u.  102,  s.  106,  six  months. 

Actions  for  anything  done  in  pursuance  of  the  larceny  act,  24  &  25  Vict.  c.  96, 
s.  113,  must  be  brought  within  six  months;  as  also  under  the  malicious  injury 
to  property  act,  24  &  25  Vict.  c.  97,  b.  7,  and  the  coinage  act,  24  &  25  Vict, 
c.  99,  8.  33. 

The  period  of  limitation  commences  from  the  accrual  of  the  cause  of  action,  or 
damage,  and  not  necessarily  from  the  time  of  the  act  which  causes  such  dam- 
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Obs.    age.     Bonomi  v.  Backhouse,  [El.,  Bl.  &  El.  622;]  Backhouse  v.  Bonomi,  9  H. 

L.  Cas.  503;  Whitehouse  v.  Fellowes,  10  C.  B.  N.  S.  765;  30  L.  J.  C.  P.  305, 

where  see  all  the  cases  collected. 
A  replication  to  a  plea  of  the  statute  that  the  wrongful  taking  was  fraudulently 

concealed  will  not  be  allowed,  Hunter  v.    Gibbons,  1  H.  &  N.  459,  for  the 

fraudulent  concealment  of  the  cause  of  action  by  the  party  liable  does  not 

prevent  the  statute  of  limitations  running  from  the  accrual  of  the  right  of 

action.     The  Imperial  Gas  Company  ?-.  The  London  Gas  Company,  10  Ex. 

39.     [But  the  general  and  prevailing  rule  in  the  American  states  is  otherwise. 

See  2  Chitty  Contr.  (11th  Am.  ed.)  1235,  note  (I)  and  cases  cited.] 
As  to  what  amounts  to  an  acknowledgment  of  a  trespass  to  take  the  case  out 

of  the  statute,  see  Hunt  v.  Parker,  1  B.  &  Aid.  92. 
As  to  pleading  that  a  nuisance  had  been  carried  on  by  the  defendant  twenty 

years  before  the  plaintiif  had  an  interest  in  his  premises,  see  EUiotson  v. 

Feetham,  2  Bing.  N.  C.  134;  Bliss  v.  Hay,  4  Bing.  N.  C.  183. 

1.  J'lea  of  the  Statute  of  Limitations,  (u) 

That  the  alleged  cause  of  action  did  not  accrue  within  [^state  the  period  of 
limitation  applicable  to  the  case^  years  before  this  suit. 

2.  Plea  to  a  Cognizance  for  Rent,  that  the  Distress  was  made  within 
Twenty  Years  next  after  the  Time  when  the  Right  accrued  to  a  Per- 
son through  whom  Title  is  claimed,  and  that  such  Person  discon- 
tinued Receipt  of  Rent  more  than  Twenty  Years  before  Distress. 
Collier  V.  Clarke,  5  Q.  B.  467. 

3.  Declaration.  —  Breaking  and  entering  plaintiff's  close. 

Plea.  —  Seisin  of  W.  in  fee,  who  demised  to  J.  H.  for  a  term,  entry  of 
Q.  H.,  devise  to  W.  H.  and  assent  of  executors,  and  justification  as  W.  H.'s 
servant. 

Replication.  —  That  the  entry  was  for  recovering  the  close,  and  defend- 
ant's entry  did  not  accrue  within  twenty  years  before. 

Eejoinder.  —  That  no  acknowledgment  of  title  had  been  given  before  3  & 
4  W.  4,  c.  27  ;  that  W.  H.  was  entitled  when  act  passed  ;  that  the  close  was 
not  then  possessed  adversely  to  right  of  "W.  H.,  and  entry  made  within  five 
years  of  passing  of  the  act. 

Surrejoinder.  —  That  one  S.  possessed  the  close  adversely  to  W.  H.,  and 
issue  thereon. 

Holmes  v.  Newland,  11  Ad.  &  E.  44 ;  in  error,  3  Q.  B.  679. 


LUNACY.    See^osi,  "  Trespass  to  the  Person." 


MAGISTRATE. 

See  "  Notice  of  Action,"  and  "  Tender  of  Amends." 

(u)   This  form  is  given  by  the    common   law  procedure  act,  1852  (15  &   16   Vict, 
c.  76). 
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MALICIOUS  ARREST  AND  PROSECUTION. 

Obs.  —  Not  guilty  denies  the  malice,  and  the  want  of  probable  cause;  Hounsfield 
V.  Drury,  11  Ad.  &  E.  98;  James  v.  Phelps,  11  Ad.  &  E.  433;  also  the  prose- 
cution or  arrest  itself.  Cotton  v.  Browne,  3  Ad.  &  E.  312;  [Mitchell  v.  Jen- 
kins, 5  B.  &  Ad.  588.}  Thus  in  an  action  for  maliciously  issuing  execution  on 
a  warrant  of  attorney  for  £103  when  only  £27  was  due,  it  was  held  that  it  lay 
on  the  plaintiff  to  prove  that  not  more  than  the  £27  was  due.    Gough  v.  Cribb, 

11  M.  &  W.  497;  [Haddrick  v.  Heslop,  12  Q.B.  267.]  The  determination  of 
the  proceedings,  when  necessary  to  be  alleged,  must  be  denied  by  special 
plea.  Watkins  v.  Lee,  5  M.  &  W.  270.  So  in  an  action  for  malicious  out- 
lawry, the  general  issue  would  not  deny  the  allegation  of  the  reversal  of  the 
outlawry;  Drummond  v.  Pigou,  2  Bing.  N.  C.  114;  nor  in  an  action  for  ma- 
liciously issuing  a  fiat  in  bankruptcy  would  it  deny  the  annulling  of  the  fiat. 
Atkinson  u.  Raleigh,  3  Q.  B.  79.  A  declaration  for  maliciously  preferring 
an  indictment,  containing  several  assignments  of  perjury,  is  supported  by 
showing  that  some  of  the  assignments  of  perjury  were  preferred  without  prob- 
able cause,  although  there  may  have  been  probable  cause  for  the  others. 
Ellis  V.  Abrahams,  1!>  L.  J.  Q.  B.  221.  [In  an  action  for  malicious  prosecu- 
tion the  defendant,  for  the  purpose  of  rebutting  malice  and  to  show  probable 
cause,  may  introduce  evidence  to  prove  that  he  acted  upon  the  advice  of 
counsel,  havinw  in  good  faith  fully  laid  the  case  before  him.  Eastman  v. 
Keasor,  44  N.  H:  518;  Ravenga  v.  Mackintosh,  2  B.  &  C.  693;  Snow  v.  Al- 
len, 1  Stark.  502;  Hewlett  v.  Cruohley,  5  Taunt.  277;  Stone  v.  Swift,  4  Pick. 
389;  Bacon  v.  Towne,  4  Cush.  217;  Williams  v.  Vanmeter,  8  Missou.  339; 
Laird  v.  Davis,  17  Ala.  27;  Stevens  v.  Fassett,  27  Maine,  266;  Ash  v.  Mar- 
low,  20  Ohio,  119;  "Walter  v.  Sample,  25  Penn.  275;  Hall  v.  Suydam,  6  Barb. 
83;  Ames  v.  Rathbun,  55  Barb.  194;  Collins  v.  Hayte,  50  HI.  337;  Alexan- 
der V.  Harrison,  38  Missou.  258;  Bartlettw.  Brown,  6  R.  I.  37;  Wills  w.  Noyes, 

12  Pick.  327;  Wilder  v.  Holden,  24  Pick.  8.  But  the  defendant  is  not  pro- 
tected by  the  advice  of  counsel  unless  he  made  to  him  a  full  and  fair  disclos- 
ure of  the  facts;  Sappington  v.  Watson,  50  Missou.  83;  Cooper  v.  Utter- 
bach,  37  Md.  282;  Ash  v.  Marlow,  20  Ohio,  119;  Hewlett  v.  Cruchley,  5 
Taunt.  277;  HiU  v.  Palm,  38  Missou.  13;  and  acted  in  good  faith  upon  the 
advice.  Cole  v.  Curtis,  16  Minn.  182;  Center  v.  Spring,  2  Clarke •  (Iowa) , 
393.  Proof  that  the  defendant  acted  under  the  advice  of  a  person  not  learned 
in  the  law  is  not  admissible  for  the  purpose  of  rebutting  malice.  Straus  v. 
Young,  36  Md.  246;  Olmstead  v.  Partridge,  16  Gray,  381.  As  to  the  proof 
of  facts  tending  to  show  the  plaintiff  guilty  of  the  charge  imputed  to  him  in 
order  to  prove  probable  cause,  and  to  mitigate  damages,  although  it  does  not 
appear  that  such  facts  were  known  to  the  defendant  at  the  time  of  the  prose- 
cution, see  Bacon  v.  Towne,  4  Cush.  217.] 

Plea  to  an  Action  for  Malicious  Prosecution  that  it  was  not  deter- 
mined, (x) 

That  the  said  prosecution  was  not  determined  as  alleged  [or  the  said  indict- 
ment was  not  returned  to  the  said  court  by  the  said  jurors  "  not  found"]. 


MASTER  AND   SERVANT. 

Obs.  — In  actions  for  seduction,  or  for  enticing  away  servants  or  apprentices,  or  for 
injuries  to  servants,  not  guilty  denies  the  wrongful  act  and  the  accruing  loss, 
but  admits  that  the  party  seduced,  &c.  was  the  servant  of  the  plaintiff.    Tor- 

(x)  Describe  the  pi-ocecdings  according  to  the  suit  is  alleged  to  have  been  determined 

the  fact.   See  Obs.  and  declarations,  ante,  550  by  "judgment  as  appears  by  record,"  nul  tiel 

et  seq.    Another  form   of  plea,  Coombe  v.  record  would  appear  to  be  thejproper  plea. 

Capron,  1  M.  &  R.  398,  in  which  the  words  See  Brown  v.  Jones,  15  M.  &  W\  191. 
within  the  brackets  were  omitted.    Where 
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Obs.  rence  v.  Gibbons,  5  Q.  B.  297;  Eagei-  i-.  Grimwood,  1  Ex.  61;  16  L.  J.  Ex. 
236.     The  service  must  be  specially  denied  if  necessary.     See  Kenrick  v. 
Horner,  7  El.  &  Bl.  628;  26  L.  J.  Q.  B.  214. 
In  actions  for  negligence,  see  post,  "  Newligeuce,"  670;  ante,  "Master  and 
Servant,"  558;  and  ante,  "  Negligence,"  564. 

1.  Plea  that  the  Party  injured  is  not  the  Servant  of  the  Plaintiff,  (y) 
That  the  said  A.  B.  was  not  the  servant  of  the  plaintiff  as  alleged. 

2.  Plea  justifying  Moderate   Correction  of  an  Apprentice  for  Dis- 

ohedienoe.  (z)  • 

That  the  plaintiff  was  the  apprentice  of  the  defendant  in  his  trade  and  busi- 
ness of  a ,  and  behaved  and  conducted  himself  saucily  and  contumaciously 

towards  the  defendant,  and  refused  to  obey  his  lawful  commands  relating  to 
his  duty  as  such  apprentice,  whereupon  he,  the  defendant,  then  moderately 
corrected  him,  the  plaintiff,  for  his  said  misbehavior. 


MESNE   PROFITS.     Posi,  "  Trespass  to  Realty. ' 


MISCHIEVOUS  ANEVIALS. 

Obs.  —  Law,  &c.  ante,  561.  In  an  action  for  injuries  done  by  defendant's  dog  or 
cattle,  &c.  not  guilty  denies  that  the  animal  did  the  act  complained  of,  that 
it  belonged  to  the  defendant,  and  that  it  was  of  a  savage  .disposition,  Hogan 
V.  Sharpe,  7  C.  &  P.  755,  and  that  the  defendant  kept  it  knowing  it  to  be  so. 
Thomas  v.  Morgan,  2  Cr.,  M.  &  R.  496.  See  Gerard  v.  Dickenson,  4  Co.  18  a. 
See  declarations,  &e.  ante,  562,  563. 
Where  the  owner  of  a  dog  accustomed  to  kill  game  allowed  the  dog  to  be  at 
large  near  a  wood,  wherein  the  owner  knew  game  was  kept,  and  the  dog 
strayed  into  the  wood  and  did  damage  to  the  game,  the  owner  was  held  lia- 
ble.    Read  ?'.  Edwards,  17  C.  B.  N.  S.  243.     [See  form  in  this  ease.] 

1.  Plea   that  the  Defendant^ s  Dog  attached  the  Plaintiff  because  he 

irritated  it. 

That  the  plaintiff,  without  the  leave  or  license  and  against  the  will  of  the 
defendant,  and  without  any  reasonable  cause  or  lavrful  occasion,  teased,  and 
irritated  the  said  dog ;  and  that  the  attacking  and  biting  of  the  plaintiff  by  the 
said  dog  were  entirely  caused  and  occasioned  by  the  said  teasing  and  irritating 
of  the  said  dog. 

(y)  Form,  &c.  Harris   v.  Butler,  2  M.  &  &E.338;  S.  C.  4Dowl.  215.    Of  .a  sou.   Win- 

W.  539  ;  Torrence  v.  Gibbons,  5   Q.  B.  297.  terbourne   v.  Brookes,  2  C.  &  K.  16.     The 

Plea  that  the  plaintiff  was  a  servant  of  the  like  of  a  mariner  acting  mutinously.     Gale 

defendant  with  the  negligent  servant.     Wig-  u.  Dalrymple,  R.  &  M.  118;  Murray  v.  Mon- 

gett  V.  Fox,  1 1    Ex.  832.     A  similar   plea,  tiiou,  6  C.  &  P.  471 ;  Lamb  v.  Burnett,  1 

Griffiths   V.  Gidlow,  3  H.  &   N.  648.     Plea  C.  &  J.  291  ;  Johnson  v.  Bridge,  3  Dowl.  207. 

that  the  plaintiff  was  a  volunteer  assisting  If  the  cause  for  any  correction,  &c.  be  denied, 

defendant's  servant.     Degg  v.  Midland  Ry.  issue  may  be  joined  on  the  plea ;  bat  if  the 

Co.  [1  H.  &  N.  773.]    See  Potter  v.  Faulkner,  plaintiff  contend  that  there  was  an  excess  of 

'1  B.  &  S.  800;]  Hutchinson  v.  York,  &c.  correction,  &c.  he  must  new  assign ;  see  Penn 

ly.  Co.  5  Ex.  353.  v.  Ward,  supra ;  or  other  reply  excess. 

(«)  See  form,  &c.  Penn  v.  Ward,  2  Cr.,  M. 


^. 
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2.  Plea  that  the  Plaintiff  was  warned  not  to  go  near  the  Bog,  ^c.  hut 
did  so,  wherefore,  ^c. 

That  the  defendant  had  caused  the  said  dog  to  be  tied  and  fastened  up  in  a 
careful  and  proper  manner  in  and  upon  a  certain  part  of  certain  premises  of 
him  the  defendant,  where  the  plaintiff  had  not  any  [right  or]  occasion  to  pass ; 
and  that  the  plaintiff  was  warned  and  cautioned  against  going  near  to  the  said 
dog,  or  teasing  and  inciting  the  same :  yet  the  plaintiff  went  near  to  the  said 
dog,  and  teased  the  same,  and  thereby  caused  the  said  dog  to  attack  and  bite 
the  plaihtiff. 


NEGLIGENCE. 

Ob8.  —  See  mite,  564,  578,  579.  Not  guilty  denies  the  wrongful  act  charged,  i.  e. 
the  negligence  and  the  damage.  R.  G.  T.  T.  1853,  i.  16.  In  collision  of  car- 
riages, &c.  it  would,  therefore,  admit  that  the  defendant  was  in  possession 
by  himself  or  his  servant,  but  would  deny  that  it  was  caused  by  any  negli- 
gence of  himself  or  servants.  Durnford  v.  Trattles,  12  M.  &  W.  530.  The 
•  form  of  the  declaration  may,  however,  be  such  that  the  plea  of  not  guilty 

will  put  in  issue  that  the  carriage  was  being  driven  by  the  defendant's 
servant.     Mitchell  v.  Crasswaller,  IB,  C.  B.-$37;  22  L.  J.  C.  P.  100. 

There  must  be  separate  pleas,  if  the  facts  warrant  them,  traversing  the  plain- 
tiff's possession  of  the  damaged  carriage;  Woolfe  v.  Beard,  infra;  Emery  ». 
Clark,  2  M.  &  Rob.  260;  as  likewise  the  defendant's  possession  of  the  car- 
riage which  did  the  injury.  Taverner  v.  Little;  Wheatley  v.  Patrick,  5  M. 
&  W.  652;  Hart  <^.  Crowley,  12  Ad.*&  E.  378.  If  on  the  latter  traverse  it 
be  proved  that  the  carriage  which  did  the  injury  was  the  defendant's,  it  then 
lies  on  him  to  show  that  it  was  not  under  his  management  when  the  accident 
occurred,  which  he  may  do  under  not  guilty.  Mitcliell  v.  Crasswaller,  16  C. 
B.  237;  22  L.  J.  C.  P.  100;  Joyce  v.  Cassell,  8  C.  &  P.  370.  So  under  this 
plea  it  may  be  shown  that  the  injury  arose  from  the  plaintiff's  negligence; 
lEUis  V.  South  Western  Ry.  Co.  2'H.  &  N.  424;  26  L.  J.  Ex.  349;  or,  in  the 
case  of  a  public  conveyance,  by  the  negligence  of  those  conducting  it. 
Thorogood  v.  Bryan,  8  C.  B.  131;  Bridge  v.  Grand  Junction  Ry.  Co.  3  M. 
&  W.  244.  As  to  the  negligence  of  those  in  the  care  of  infants,  see  Waite 
V.  North  Eastern  Ry.  Co.  27  L.  J.  Q.  B.  417. 

No  action  lies  where  both  parties  are  in  fault  and  contributed  to  the  injury, 
ante,  570,  and  this  may  be  shown  under  not  guilty.  Bridge  v.  Grand  Junction 
Ry.  Co.  3  M.  &  W.  245.  And  it  is  not  necessary  to  plead  that  it  was  caused 
partly  by  the  plaintiff's  negligence.  Norton  r.  Scholefield,  9  M.  &  W.  665; 
Gough  V.  Bryan,  2  M.  &  W.  770.  [The  contributory  negligence  or  wrong 
of  a  third  parly  is  no  defence.  Ulidge  v.  Goodwin,  9  C.  &  P.  190;  Lynch 
V.  Nurdin,  1  Q.  B.  29;  Abbott  c.  Maclie,  2  H.  &  C.  744;  Harrison  v.  Great 
Northern  Ry.  Co.  3  H.  &  C.  231.] 

The  same  applies  to  collision  of  ships.  Woolfe  v.  Beard,  8  C.  &  P.  374;  Ven- 
nel  V.  Garner,  1  Cr.  &  M.  21;  The  Ligo,  2  Hagg.  Adm.  Rep.  356.  So  where 
the  negligence  consists  of  a  breach  of  admiralty  rules,  it  may  be  shown 
under  not  guilty;  Dowell  v.  Steam  Navigation  Co.  26  L.  J.  Q.  B.  59;  also  it 
may  be  shown  under  not  guilty  that  the  defendant  was  a  member  of  a  quasi 
French  corporation  to  whom  a  vessel,  which  ran  down  another,  belonged,  and 
which,  by  the  law  of  France,  was  alone  accountable  for  the  act  of  the  mas- 
ter.    Steam  Navigation  Co.  v.  Guillou,  11  M.  &  W.  877. 

1.  Plea  traversing  that  the  Carriage,  cf-c.  was  the  Plaintiff's. 

That  the  said  carriage  and  horses  [as  the  case  may  be'\  was  not  the  plain- 
tiff's {or  defendant's]  as  alleged. 
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2.  Plea  traversing  that  the  Carriage  was  under  the  Care  and  Control 
of  the  Defendant's  Servant. 

That  the  said  carriage  and  horses  \_as  the  case  may  Je]  were  not  under  the 
care  and  control  of  the  defendant's  servant  as  alleged. 

[3.  Plea  to  a  Count  for  a  Trespass.,  that  it  was  caused  hy  Plaintiff's 

own  Negligence,  (a) 

That  the  alleged  trespass  was  caused  by  the  negligence  and  improper  con- 
duct of  the  plaintiff  and  not  otherwise.] 


NEW  ASSIGNMENT. 

Obs.  —  See  ante,  439.  Where  the  cause  of  expuse  stated  in  the  plea  is  true,  the 
plaintiff  must,  where  he  relies  on  an  excess  or  trespass  committed  at  another 
time,  in  general  reply  or  new  assisjn  such  excess  or  other  trespass.  See  Penn 
V.  Ward,  2  Cr.,  M.  &  R.  338.  The  case  of  Price  v.  Peek,  1  Bing.  N.  C.  380, 
clearly  explains  this  principle.  That  was  an  action  of  trespass  against  bailiff 
and  sheriff  for  taking  the  plaintiff  on  a  charge  of  felony  to  a  police  station, 
and  thence  to  a  prison.  The  sheriff,  after  pleading  not  guilty,  justified  the 
taking  from  the  police  station  to  the  prison  under  a  ca.  sa.  The  plaintiff,  ad- 
mitting the  writ  and  the  delivery  of  the  warrant  to  the  bailiff,  replied  de 
injuria,  absque  residua  causes.  Held,  that  under  this  replication  he  could  not 
give  evidence  to  involve  the  sheriff  in  the  misconduct  of  the  bailiff,  committed 
before  the  plaintiff  arrived  at  the  police  station  (namely,  the  charging  the  plain- 
tiff with  felony  and  having  him  detained  on  that  charge)  ;  and  that  in  order 
to  the  admission  of  such  evidence  the  circumstances  should  have  been  replied 
or  new  assirjned  specially.  Tindall  C.  J.  in  delivering  judgment,  said,  "  The 
traverse  de  injuria  sua  propria  absque  residua  causes,  puts  nothing  in  issue  but 
each  and  every  fact  alleged  in  the  special  plea  and  not  admitted  in  the  repli- 
cation. In  this  case  it  puts  nothing  in  issue  but  whether  the  assault  and 
imprisonment  mentioned  in  the  plea  were  committed  under  color  of  the  writ 
and  warrant  or  not.  It  is  true  that  under  the  authority  pf  the  case  of  Lucas 
V.  Nockells,  10  Bing.  157  (and  see  Carnaby  v.  Welby,  8  Ad.  &  E.  880),  the 
plaintiff  may  show  under  that  traverse  that  the  sheriff  did  not  act  under  the 
writ  at  all;  that  although  he  had  it  in  his  possession,  he  acted  at  the  time  for 
a  purpose  and  with  an  object  entu-ely  distinct  from  the  execution  of  the  writ, 
and  that  he  only  avails  himself  of  it  at  the  trial  as  an  excuse  for  an  illegal 
act.  But  there  is  no  authority  in  that  case  or  any  other,  that  where  the 
sheriff  has  really  acted  under  the  writ  at  the  time,  and  avails  himself  of  it 
in  his  plea,  the  plaintiff  shall  be  at  liberty  under  this  replication  to  give 
antecedent  matter  in  evidence  to  render  the  subsequent  arrest  under  the  writ 
illegal.  Such  a  reply  confesses  the  arrest  stated  in  the  plea  to  have  been 
made  under  the  writ,  but  avoids  it  by  new  matter  of  fact;  and,  therefore, 
like  any  other  matter  of  confession  and  avoidance,  must  be  specially  pleaded. 
Where  the  plaintiff  seeks  to  avoid  any  legal  excuse  for  a  trespass  by  showing 
matter  subsequent,  which  makes  the  defendant  a  trespasser  ab  initio,  he  is 
bound  to  plead  such  matter,  and  cannot  take  advantage  of  it  under  the  gen- 
eral traverse  de  injuria,  &c.;  see  tlie  authorities  collected  in  1  Saund.  300  d, 
in  note;  and  the  case  is  the  same  upon  principle,  whether  the  act  done  by 
the  defendant  is  precedent  or  subsequent  to  the  execution  of  the  writ,  and 
the  reason  is  undoubtedly  the  same  in  each  case,  viz.  that  the  defendant 
ought  not  to  be  taken  by  surprise  at  the  trial." 
Declaration  of  two  counts  for  assault  and  imprisonment.     Plea,  that  defendant 

(a)  [See  M'Laughlin  v.  Fryer,  4  M.  &  C.  St.  463 ;  Durant  v.  Palmer,  5  Dutch.  544. 
48 ;  ante,  570 ;  Railroad  Co.  v.  Gladmon,  15  Plea  of  compulsory  pilotage  in  foreign 
Wallace,  401  ;  Beatty  v.  Gilmore,  16  Penn.    waters.    The  Halley,  L.  R.  3  Adm.  3.] 
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Obs.  being  bail  for  plaintiff  arrested  him  to  render  him  in  discharge,  and  detained 
him  till  he  had  satisfied  the  demand  in  the  action.  Replication,  de  injurid. 
It  appeared  that  defendant,  in  addition  to  detaining  plaintiff  till  he  satisfied 
the  demand  in  the  action,  detained  him  an  hour  longer,  till  he  paid  the  ex- 
penses of  the  defendant  becoming  bail,  &o.  Held,  that  this  was  one  continu- 
ing trespass,  a,nd  that,  therefore,  in  order  to  recover  for  that  part  of  it  which 
was  unjustifiable  (namely,  the  additional  detention  for  the  bail's  expenses), 
the  plaintiff  ought  to  have  newly  assigned.  Lambert  v.  Hodgson,  1  Bing. 
317.  So  where  to  trespass  for  imprisoning  the  plaintiff,  the  defendant  justi- 
fied (as  churchwarden),  for  indecent  behavior  in  a  church,  and  to  prevent  its 
renewal,  and  the  plaintiff  replied  de  injurid,  and  also  newly  assigned  an  im- 
prisoniflent  after  the  expiration  of  a  reasonable  time,  &c.;  it  was  held  this 
mode  of  replying  was  good  and  was  not  double.  Worth  v.  Temngton,  13 
M.  &  W.  781;  2''D.  &  L.  352.  See  Atkinson  v.  Matteson,  2  T.  R.  172,  177; 
1  Saund.  299,  note  (6). 

A  new  assignment  in  trespass  to  realty  is  necessary  where  the  declaration  is 
general  and  the  subject-matter  divisible,  and  the  plea  apparently  sets  up  mat- 
ter of  justification,  covering  the  trespasses  to  which  the  plea  is  pleaded,  but 
really  only  answers  a  part;  in  such  case,  the  part  not  answered  must  be  new 
assigned.  1  Saund.  299,  300;  Bracegirdle  w.  Peacock,  [8  Q.  B.  174.]  So, 
where  the  plaintiff  cannot  deny  the  cause  of  justification,  and  either  relies  on 
another  distinct  trespass,  or  upon  an  excess  committed  by  the  defendant  in 
exercising  his  right,  he  should  new  assign.  The  onus  of  proving  that  the 
trespasses  were  distinct  will  lie  on  the  plaintiff.  Darby  v.  Smith,  2  M.  & 
Rob.  184.  In  trespass  to  the  person,  where  the  plaintiff  relies  on  excess,  it  is 
usual  to  reply  it.  In  trespass  to  realty,  where  the  plaintiff  relies  on  excess  it 
is  usually  new  assigned.  , 

Sometimes  the  plaintiff  may  deny  the  justification  and  also  new  assign,  without 
committing  the  fault  of  duplicity.  Thus  in  trespass  to  land,  laid  to  have 
been  committed  on  -divers  days,  so  that  distinct  trespasses  may  have  been  com- 
,  mitted  at  separate  periods,  where  the  defendant  pleads  a  right  of  way,  &c. 
the  plaintiff  may  traverse  the  right,  and  also  new  assign  other  trespasses 
extra  viam,  or  on  totally  different  occasions  and  for  other  purposes.  See  1 
Chit;  PL  7th  ed.  661.  So  where  a  plea  justified  (by  leave  and  license)  a  tres- 
pass, in  entering,  &o.  a  house,  it  was  held,  that  a  replication  traversing  the 
justification,  and  also  newly  assigning  continuing  in  the  house  and  excess, 
was  good.  Loweth  v.  Smith,  12  M.  &  W.  582;  Playfair  v.  Musgrove,  14  M. 
&  WT239;  and  see  Worth  u. ,  Terrington,  13  M.  &  W.  781.  Trespass  for 
breaking  and  entering  a  house,  and  breaking  locks,  &c.  Plea  justifying  as 
sheriff  under  process,  stating  that  defendant  was  lawfully  in  the  dwelling- 
house,  and  that  he  could  not  get  out  or  remove  the  goods  without  breaking, 
&c.  New  assignment  that  action  brought  for  breaking  the  outer  door,  &c. 
Plea  justifying  as  before,  and  as  no  one  was  in  the  house,  defendant  opened 
door.  Second  new  assignment  that  action  brought  for  breaking  locks,  &c. 
belonging  to  outer  door.  Held  good,  as  the  substance  of  the  second  new 
assignment  was  contained  in.  and  might  be  proved  under  the  allegation  of  the 
first.  Pugh  V.  Griffiths,  7  Ad.  &  E.  827.  But  in  such  cases,  on  account  of 
costs,  it  is  injudicious  for  the  plaintiff  to  traverse  the  right  set  up  in  the  plea, 
unless  there  be  good  reason  to  dispute  it. 

In  trover  the  form  will  be  nearly  as  in  trespass,  stating  that  the  plaintiff, 
on,  &c.  another  and  different  occasion,  &c.  converted,  &o.  the  goods.  See 
Brown  v.  Copley,  7  M.  &  G.  570,  note  (a)_;  2  D.  &  L.  332.  Trover  for  ten 
barges  and  ten  pieces  of  timber,  &c.;  plea  justifying  removing  them  because 
they  obstructed  the  navigation  of  the  Thames;  held,  that  the  plea  being 
general,  and  apparently  answering  the  whole  of  a  dioisible  number  of  things 
in  the  declaration,  the  plaintiff  might  traverse,  and  also  new  assign  that  he 
brought  his  action  for  other  pieces  of  timber  converted  on  another  occasion. 
Page  V.  Hatchett,  8  Q.  B.  187;  15  L.  J.  Q.  B.  68.  New  assignment  in  an 
action  against  a  sheriff,  justifying  under  a.fi.  fa.,  that  the  plaintiff  sues  for 
converting  other  goods.  Aldred  v.  Constable,  6  Q.  B.  370.  It  was  held  in 
that  case  that  this  is  the  proper  mode  of  replying  where  the  sheriff  sells  under 
color  of  the  writ  under  which  he  legally  justifies  more  than  suflScient  to 'Sat- 
isfy that  execution.     Sed  qucere  ?  whether  a  new  assignment  in  trover  can 
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Ob9.  in  any  case  be  correct.  Weeding  ».  Aldrich,  9  Ad.  &  E.  866,  per  Littledale 
J.;  and  see  Hawthorne  v.  Newcastle,  &c.  Ry.  Co.  3  Q.  B.  785. 

One  new  assignment  can  now  only  be  pleaded,  and  that  must  be  consistent 
with  the  particulars.  Common  Law  Procedure  Act,  1852,  s.  87.  And  by 
s.  88,  "  No  plea  which  has  already  been  pleaded  to  the  declaration  shall  be 
pleaded  to  such  new  assignment,  except  a  plea  in  denial,  unless  by  leave  of 
the  court  or  a  judge,  and  such  leave  shall  only  be  granted  upon  satisfactory 
proof  that  the  repetition  of  such  plea  is  essential  to  a  trial  on  the  merits." 

If  a  man  abuse  an  authority  given  to  him  by  the  law,  he  becomes  a  ti-espasser 
ab  initio  ;  and  if  in  an  action  of  trespass  the  authority  be  pleaded,  the  subse- 
quent abuse  should  be  replied  as  being  an  answer  to  the  plea,  and  not  new 
assigned.  The  Six  Carpenters,  and  notes  thereto,  1  Sm.  L.  C.  6th  ed.  132; 
Oxley  V.  Watts,  1  T.  R.  12;  Ellis  v.  Taylor,  8  M.  &  W.  415;  Ladd  y. 
Thomas,  12  Ad.  &  E.  117;  West  v.  Nibbs,  4  C.  B.  172. 

1.  Ifew  Assignment  to  Pleas  of  Might  of  Way,  Might  of  Common, 

The  plaintijBP,  as  to  the  [second]  and  [third]  pleas,  says  that  he  sues,  not  for 
the  trespasses  therein  admitted,  but  for  trespasses  committed  by  the  defendant 
in  excess  of  the  alleged  rights,  (c)  and  also  in  other  of  the  said  lands,  (d)  and 
on  other  occasions,  and  for  other  purposes  than  those  referred  to  in  the  said 
pleas. 

2.  ^  the  Plaintiff  replies  and  new  assigns,  the  New  Assignment  may 

be  as  follows,  (e) 

And  the  plaintiflf",  as  to  the  [second]  and  [third]  pleas,  further  says,  that  he 
sues  not  only  for  the  trespasses  in  those  pleas  admitted,  but  also  for,  &c. 

3.  J^  the  Plaintiff  replies  and  new  assigns  to  some  of  the  Pleas,  and 

new  assigns  only  to  the  others,  the  Form  may  be  as  follows.  (/) 

And  the  plaintiff,  as  to  the and pleas,  further  says,  that  he  sues 

not  for  the  trespasses  in  the pleas  [the  pleas  not  replied  to']  admitted,  but 

for  the  trespasses  in  the pleas  [the  pleas  replied  to]  admitted,  and  also 

for,  &C. 

(6)  This  form  is  given  by  the  Common  matter  of    discharge   thereto.     Catterall  v. 

Law  Procedure  Act,  1852,  sch.  B,  55.   Where  Lees,  8  C.  B.  113. 

there  have  been   two  trespasses,  either  of  (c)  Such  as  self-defence,  see  Bone  v.  Daw, 

which  will  fit  the  declaration  and  particulars,  3  Ad.  &  E.  711  ;  or  moderate  correction  of 

if  any ;   see  Common  Law  Procedure   Act,  a  school-boy ;  Penn  v.  Ward,  2  Cr.,  M.  &  K. 

s.  87  ;  and  one  only  is  partly ;  Bracegirdle  v.  338  ;  or  of  a  son  ;  Winterboume  v.  Brooks, 

Peacock,  7  Q.  B.  1T4 ;  Loweth  v.  Smith,  13  2  C.  &  K.  16 ;  or  where  the  plaintiff  con- 

M.  &  W.  7S1 ;  or  wholly  answered,  and  the  tends  that  the  defendant  having  a  right  to 

plaintiff  relies  on  an  excess  in  committing  enter  real  property,  entered  it  with  imneces- 

that  trespass,  or  upon  the  trespass  not  an-  sary  violence.     Harvey  v.  Brydges,  14  M.  & 

swered,  he  should  new  assign.    Price  i'.  Peek,  W.  440. 

1  Bing.  N.  C.  380 ;  Robertson  u.  Gauntlett,  (d)  This  is  proper  where  some  right  of 
16  M.  &  W.  289.  [See  Cator  v.  Lewisham  way  is  truly  pleaded,  and  the  pUuntifE  con- 
Board  of  Works,  5  B.  &  S.  1 1 5 ;  Sonth  Met-  tends  that  the  trespasses  have  been  extra 
ropolitan  Cemeteiy  Co.  v.  Eden,  16  C.  B.  viam.  Webber  v.  Sparks,  10  M.  &  W.  485; 
42;  Hcnning  v.  Burnet,  8  Ex.  187  ;  Roberts  Glover  v.  Dixon,  9  Ex.  158;  Ellison  n.  Isles, 
V.  Rose,  L.  R.  1  Ex.  82.]  If  the  defendant  H  Ad.  &  E.  655.  Omit  these  words  if  the 
cannot  prove  a  material  allegation  in  his  action  be  not  for  trespass  to  land, 
plea,  such  as  in  justification  by  a  sheriff,  (e)  Common  Law  Procedure  Act,  1852, 
that  the  outer  door  was  open  when  he  en-  Sched.  B,  56. 

tered,  the  plaintiff  should  cake  issue  on  the  (/)  Common  Law  Procedure  Act,  1852, 

plea ;  Duke  of  Brunswick  v.  Sloman,  8  C.  sch.  B,  57. 
B.  317  ;  but  not  if  his  answer  to  the  plea  is 

VOL.  n.  43 
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4.  New  Assignment  of  Trespass  to  the  Person.  (^) 

Commence  as  in  form  1.]     But  for  trespasses  committed  upon  another  and 
different  occasion,  and  purpose,  than  in  that  plea  alleged. 

5.  New  Assignment  to  a  Plea-  of  Justification  under  a  Pi.  Fa,  hy  a 
Sheriff,  stating  that  he  continued  in  the  House  an  Unreasonable 
7H,me,  ^c. 

Playfair  v.  Musgrove,  14  M.  &  W.  239  ;  Ash  v.  Dawnay,  8  Exch.  237. 

6.  Similar  New  Assignment  that  the  Sheriff  Irohe  open  an  Outer  Door. 

Pugh  V.  Griffiths,  7  A.  &  E.  830. 


NOLLE   PROSEQUL     Atite,  441,  442. 


NOTICE   OF  ACTION. 

Obs.  —  There  are  several  statutes  which  enact  that  no  action  shall  be  brought 
against  persons  acting  in  pursuance  of  their  provisions  (K)  until  the  expiration 
of  a  certain  time,  after  notice  in  writing  has  been  given  to  the  defendant, 
that  such  action  will  be  brought. 

By  5  &  6  Vict.  c.  97,  s.  4,  it  is  enacted,  that  in  all  cases  where  notice  of  action 
is  required,  such  notice  shall  be  given  one  calendar  month  at  least  before  any 
action  shall  be  commenced;  and  by  s.  5,  the  period  during  which  any  action 
may  be  brought  for  anything  done  under  the  authority  of  or  in  pursuance  of 
any  public,  local,  and  personal,  or  local  and  personal  acts,  and  divers  other 
acts  of  a  local  and  personal  nature,  shall  be  two  years;  or  in  case  of  contin- 
uing damage,  then  until  one  year  after  such  damage  shall  have  ceased. 

By  the  provisions  of  certain  statutes  the  general  issue  is  allowed  to  be  pleaded 
in  certain  cases,  and  special  defences,  including  the  want  of  notice  of  action, 
may  be  given  in  evidence  under  that  plea,  but  by  s.  3  of  the  above  act,  "  So 
much  of  any  clause  or  provision  in  any  act  or  acts,  commonly  called  public, 
local,  and  personal,  or  local  and  personal,  or  any  acts  of  a  local  and  personal 

(g)  See   form,  Brancker  v.  Molyneux,  1  iorea  ^rfc,  and  reasonably  believed  himself  to 

M.  &  G.  726 ;  and  see  a  form  of  new  assign-  be  authorized  (Carter  v.  Filliter,  Car.  &  Mar, 

racnt  to  a  plea  by  a  sheriff  justifying  under  498)  by  the  statute,  or  to  be  doing  his  duty, 

process,  that  the  trespasses  were  committed  Hughes  v.   Buckland,    15   M.   &   W.   346; 

afier  an  order  from  the  execution  creditor  Booth  v.  Clive,  20  L.  J.  C.  P.  151 ;  10  C. 

to   withdraw   from   the  goods.     Walker   v.  B.  827;  Jones  v.  Howell,  29  L.  J.  Ex.  19; 

Hunter,  2  C.  B.  324 ;  and  see  Playfair  v.  Reed  v.  Cowmeadow,  7  C.  &  P.  821  ;  Smith 

Musgrove,  14  M.  &  W.  239.  v.  Hopper,  9  Q.  B.  105 ;  and  see  Kine  v.'Ev- 

{h)  As  to  what  acts  come  within  these  ershed,  10  Q.  B.  143;  Gosden  v.  Elphick,  19 
words,  1  Har.  Dig.  tit.  Action;  Rose.  Ev.  L.  J.  Ex.  9  ;  Jones  v.  Gooday,  9  M.  &  W. 
11th  ed.  750;  Stark.  Ev.  3d  ed.  vol.  ii.  p.  736;  Huggins  v.  Weyday,  15  "M.  &  W.  357. 
580,  and  yol.  iii.  p.  729 ;  3  Burn's  J.  tit.  Whether  he  had  reasonable  ground  for  he- 
Justice ;  Elliott  V.  Allen,  1  C.  B.  18.  Rate  lievinghewas  acting  under  the  statute,  Cann 
collectors.  27  Geo.  2,  c.  20,  s.  2 ;  Charring-  o.  Clipperton,  10  Ad.  &  E.  582.  The  bona 
ton  V.  Johnson,  13  M.  &  W.  356 ;  Shatwell  Jides  is  a  question  for  the  jury.  Horn  v. 
V.  Halt,  10  M.  &  W.  523;  2  Dowl.  N.  S.  Thornborough,  8  Ex.  846 ;  Arnold  w.  Hamel, 
567.  The  omission  to  do  an  act  is  eq\uva-  9  Ex.  404  ;  Kirby  v.  Simpson,  23  L.  J.  M. 
lent  to  doing  or  intending  to  do  an  act,  so  as  C.  165  ;  10  Ex.  358;  White  v.  Morris,  U  C. 
to  entitle  a  public  body  to  notice  of  action.  B.  1015  ;  21  L,  J.  C.  P.  151 ;  Rudd  v.  Scott,  2 
Wilson  V.  The  Mayor  of  Halifax,  37  L.  J.  Scott  N.  R.  631 ;  Haseldine  v.  Grove,  3  Q.  B. 
Ex.  44.  It  is  not  necessary  that  the  defend-  997.  It  is  not  necessary  that  the  defendant 
ant  should  be  acting  in  strict  pursuance  of  should  know  of  the  existence  of  the  statute, 
the  statute.    It  is  sufficient  if  he  was  acting  Reed  v.  Coker,  13  C.  B.  830. 
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Obs.  nature,  whereby  any  party  or  parties  are  entitled  or  permitted  to  plead  the 
general  issue  only,  and  to  give  any  special  matter  in  evidence  witiout  spe- 
cially pleading  the  same,  shall  be  and  the  same  is  hereby  repealed."  What 
acts  are  within  this  section.  Cock  v.  Gent,  12  M.  &  W.  234;  Richards  v. 
Easto,  15  M.  &  W.  244;  Moore  v.  Shepherd,  10  Ex.  424;  Barnett  v.  Cox,  16 
L.  J.  M.  C.  27.  It  is  not  meant  to  apply  to  futitte  acts.  Boden  e.  Smith,  18 
L.  J.  C.  P.  121. 

The  want  of  notice  of  action  must  generally  be  pleaded  specially.  Edwards  v. 
Great  Western  Railway,  11  C.  B.  588;  Davey  v.  Warne,  14  M.  &  W.  199; 
hav^i:  Dodd,  17  L.  J.  M.  C.  65;  Smith  v.  Pritchard,  2  C.  &  K.  699.  But  it 
is  not  necessary  where  the  general  issue  by  statute  may  be  pleaded.  See 
U7tte,  286,  "Not  guilty  by  statute."  Barby  v.  Simpson,  10  Ex.  358;  Taylor 
V.  Nesfield,  3  El.  &  Bl.  724. 

Health  (Public).— 11  &  12  Vict.  c.  63,  s.  139.  Newton  i'.  EUis,  5  El.  &  Bl. 
115;  24  L.  J.  Q.  B.  337;  Mason  v.  The  Birkenhead  Commissioners,  4  H.  & 
N.  72. 

Highways. —  3  Geo.  4,  c.  126,  s.  147;  5  &  6  W.  4,  c.  50,  s.  109.  Lament  c. 
Southall,  5  M.  &  W.  416;  Huggins  v.  Weyday,  15  M.  &  W.  357;  Davis  r. 
Curling,  8  Q.  B.  286;  Stamp  o.  Sweetland,  8  Q.  B.  13;  Newton  v.  Ellis,  24 
L.  J.  Q.  B.  337;  Hardwiok  «.  Moss,  7  H.  &  N.  136;  31  L.  J.  Ex.  205. 

Justices.  —  By  11  &  12  Vict.  c.  44,  s.  9,  "  No  action  shall  be  commenced  against 
any  justice  of  the  peace  until  one  calendar  month  at  least  after  a  notice 
in  writing  of  such  intended  action  shall  have  been  delivered  to  him,  or  left  for 

•  him  at  Ms  usual  place  of  abode  by  the  party  intending  to  commence  such 
action,  his  attorney  or  agent;  (i)  in  which  said  notice  the  cause  of  action,  (k) 
and  the  court  in  which  the  same  is  intended  to  be  brought,  shall  be  clearly 
and  explicitly  stated,  and  on  the  back  thereof  shall  be  indorsed  the  name  and 
place  of  abode  of  the  pai-ty  so  intending  to  sue,  and  also  the  name  and  place 
of  abode  or  of  business  of  the  attorney  or  agent,  if  such  notice  has  been  sworn 
by  such  attorney  or  agent.  See  the  cases  on  this  statute  collected  in  1  Har. 
Dig.  tit.  Action;  Rose.  Evid.  11th  ed.  769;  Stark.  Evid.  3d  ed.  vol.  ii. 
p.  580,  and  vol.  iii.  p.  729,  Constables.  Greenway  v.  Hurd,  4  T.  R.  553; 
Hughes  V.  Buckland,  15  M.  &  W.  355;  Wallace  v.  Smith,  5  East,  114;  Erby 
V.  Simpson,  25  L.  J.  M.  C.  165;  10  Ex.  358. 

Railway  Company.  —  No  notice  is  requisite  when  the  companj'  is  sued  for  neg- 
ligence in  die  conveyance  of  passengers;  Carpue  v.  London  &  Brighton  Ry. 
Co.  5  Q.  B.  747;  or  as  carriers  for  the  loss  of  goods.  Palmer  i>.  Grand  Junc- 
tion Ry.  Co.  4  M.  &  W.  749;  but  should  be  given  when  the  action  is  brought 
to  recover  excess  of  charges  over  others  similarly  circumstanced.  Kent  i\ 
Great  Western  Ry.  Co.  3  C.  B.  714;  16  L.  J.  C.  P.  72.  Notice  is  necessary 
in  an  action  against  a  company  for  obstructing^  a  way  in  carrying  their  act 
into  effect.  Boyd  v.  London  &  Croydon  Ry.  Co.  4  Bing.  N.  C.  669.  The 
word  ' '  person  "  in  the  clause  requiring  notice  was,  in  this  case,  held  to  in- 
clude the  company  itself.  Upon  this  point  see,  also,  the  Mayor  of  Hereford 
V.  Morton,  15  L.  T.  N.  S.  187. 

Spedtl  Constables.  —  1  &  2  W.  4,  c.  41,  s.  19;  Jones  v.  Nicholls,  13  M.  &  W 
361;  2  D.  &  L.  420;  Surfling  v.  Ovenden,  9  J.  P.  359. 

.  Form  of  Plea  that  no  Notice  of  Action  was  given  as  required  hy  Stat- 
ute. (?) 

That  the  alleged  grievances  were  committed  by  the  defendant   after   the 

(i)  No  proof  of  plaintiff's  handwriting  to  1   C.  &  K.  651  ;  15  L.  J.  M.  C.  145.     The 

the  notice  is  requisite,  as  it  is  sufficient  if  want  of  these  requisites  is  not  cured  by  the 

served  on  his  behalf.    Fonnan  v,  Davies,  1  magistrate   pleading   a  tender  of   amends. 

Car.  &  Mar.   127.     Notice  by   attorney  as  Martin  v.  Lpcher,  supra.     The  foj-m  of  the 

prochein  amy  of  infant  plaintiff.      Goudoin  intended    action    need    not    be   mentioned. 

B.  Lewis,  10  Ad.  &  E.  117.  Prichett   v.   Gratrex,   supra;    Sabin    v.   De 

(k)  The  place  of  the  imprisonment  must  be  Brngh,  2  Cowp.  196. 
specified.     Martin  v.  Upcher,  3  Q.  B.  662 ;         {I)  A   similar  plea  in  action   for   money 

1  Dowl.  N.  S.  555  ;  Jackhn  v.  Fytche,  14  M.  received  was  held  bad.    Peck  v.  Boyes,  6 

&  W.  381.     But  not  where  the  warrant  was  M.  &.  G.  726  ;  Gaston  v.  Great  Western  Ry. 

signed  by  the  justice.     Prichett  t-.  Gratrex,  Co.  27  L.  J.  Q.  B.  375 ;  28  lb.  321.     See, 
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passing  of  a  certain  act  [or  acts]  of  parliament  made  and  passed  in  the 

year  of  the  reign  of \Jf<'-i  **'  ^m<  the  title  of  the  statute  or  statutes^,  and 

were  and  each  of  them  was  done  in  pursuance  of  [or,  by  the  authority  of  or 
under  and  by  virtue  of]  the  said  statute  [or  statutes],  and  that  no  notice  of 
commencing  this  action  was  given  to  the  defendant  one  calendar  month  before 
the  same  was  commenced  pursuant  to  the  said  statute  [or,  the  statutes  in  that 
behalf] 

0 • 

NUISANCES. 

Obs.  —  See  "Ancient  Lights,"  "Common,"  "Reversion,"  "Watercourses," 
"Ways."  By  r.  16,  T.  T.  1853,  in  an  action  for  a  nuisance  to  the  occupa- 
tion of  a  house  by  carrying  on  an  offensive  trade,  the  plea  of  not  guilty  will 
operate  as  a  denial  only,  that  the  defendant  carried  on  the  alleged  trade  in 
such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the  house,  and  will  not 
operate  as  a  denial  of  the  plaintiff's  occupation  of  the  house.  Under  not 
guilty  the  plaintiff  milst  prove  that  the  defendant  was  the  person  who  caused 
the  nuisance.  Dawson  v.  Moore,  7  C.  &  P.  25;  also  that  the  plaintiff  sus- 
tained an  injury  from  the  acts  complained  of;  thus  in  Norton  v.  Scolefield,  9 
M.  &  W.  661,  which  was  a  case  for  keeping  a  cesspool  which  fouled  plaintiff's 
well,  it  was  held  that  not  guilty  denied  both  the  fact  of  keeping  the  cesspool, 
and  also  that  the  plaintiff's  well  was  thus  rendered  foul.  See,  also,  Mum- 
mery V.  Paul,  2  D.  &  L.  585,  per  Maule  J.;  1  C.  B.  316.  In  an  action  for 
continuing  a  nuisance,  the  continuance  only  is  denied  by  not  guilty.  Green- 
field V.  Edgcombe,  7  Q.  B.  661.  See  Grew  v.  Hill,  3  Ex.  801.  If  the  de- 
fence is  that  the  nuisance,  if  any,  is  of  a  public  nature,  and  that  the  plaintiff 
has  sustained  no  special  damage  enabling  him  to  sue,  then  the  special  damage 
may  be  traversed  in  terms.  Ante,  "  Libel;  "  and  Hobson  v.  Thellusson,  36 
L.  J.  Q.  B.  302.  The  inducement  or  assertion  of  right  ought  also  to  be  trav- 
ersed specially.  Erankum  v.  Lord  Falmouth,  ante,  635. 
In  a  declaration  for  a  nuisance,  the  inducement,  or  assertion  of  right  to  the  thing 
affected  (see  per  Patterson  J.  Cotton  n.  Brown,  3  Ad.  &  E.  312),  as  that  the 
plaintiff  was  entitled  to  the  enjoyment  of  the  support  of  defendant's  house 
or  foundations,  &c.  or  was  entitled  to  the  enjoyment  of  water,  &c.  or  was 
possessed  of  a  house,  &c.  is  not  denied  by  not  guilty,  and  therefore  must  be 
specially  traversed  in  the  words  of  the  averment.  And  see  per  Tindal  C.  J. 
in  Eoss  V.  Groves,  5  M.  &  G.  613.  Thus  to  an  action  for  removing  land  which 
supported  plaintiff's  house,  the  defendant  might  plead:  1,  that  the  land  on 
which  the  plaintiff's  house  stood  was  not  supported,  &c.  by  the  other  land; 
2,  that  the  plaintiff  was  not  entitled  as  of  right  to  his  land  being  supported, 
&c.  by  the  other  land.  See  these  forms.  Hide  v.  Thornborough,  2  G.&  K.  252; 
and  similar  forms,  Trower  o.  Chadwick,  3  Bing.  N.  C.  339;  Partridge  v.  Scott, 
3  M.  &  W.  220.  It  is  no  answer  to  an  action  for  a  nuisance  that  the  act  which 
caused  it  was  done  in  a  proper  and  convenient  spot,  and  was  a  reasonable  use 
of  the  land.  Bamford  v.  Turnley,  [3  B.  &  S.  62;  Cavey  v.  Ledbitter,  13  C. 
B.  N.  S.  470;  St.  Helen's  Smelting  Co.  «.  Tipping,  4  B.  &  S.  608,  616;  11  H. 
L.  Cas.  632;]  overruling  Hole  v.  Barlow,  4  C.  B.  N.  S.  334;  and  see  Stock- 
port Water  Works  v.  Potter,  [7  H.  &  N.  160;]  Nuttal  v.  Bracewell,  L.  R.  2 
Ex.  1.  Prescriptive  right  to  cause  a  nuisance.  Flight  v.  Thomas,  10  Ad.  & 
E.  590.  As  to  acquiescence,  Davies  W.Marshall,  31  L.  J.  C.  P.  61.  See  ante, 
580,  Obs. 

[1.  Plea  justifying  the  Removal  of  [Coping  Stones\  because  they  over- 
hung Defendant's  Land. 
That  at  the  times  of  the  alleged  trespasses  he  was  possessed  of  lands  adjoin- 
also,  Kent  V.  Great  Western  Ey.  Co.  3  C.  B.  of  a  county  court.  Tarrant  v.  Baker,  14  C. 
714;  16  L.  J.  C.  P.  72 ;  and  see  a  plea  in  B.  200.  By  commissioners  under  a  local 
Braham  u.  Watkins,  16  L.J.  Ex.  9;  Eich-  act.  Mason  «.  Birkenhead  Commissioners, 
ards  a.  Easto,  15  M.  &  W.  244.    By  bailiff    6  H.  &  N.  72. 
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ing  the  said  land  of  the  plaintiff,  and  the  plaintiff  had  built  the  said  [wall]  at 
the  extremity  of  his  said  land  next  to  the  said  land  of  the  defendant,  and  had 
wrongfully  so  placed  the  said  [coping  stones]  on  the  said  [wall]  that  the  same 
then  wrongfully  extended  beyond  the  said  [wall]  and  overhung  and  encum- 
bered the  said  land  of  the  defendant,  wherefore  the  defendant  removed  the 
said  [coping  stones]  from  and  off  his  said  land  to  a  small  and  convenient  dis- 
,tance  into  and  upon  the  said  land  of  the  plaintiff,  which  was  then  a  convenient 
place  for  putting  the  same,  and  there  left  them  for  the  plaintiff's  use,  doing  no 
unnecessary  damage  in  that  behalf,  which  are  the  alleged  trespasses. 

Plea  justifying  obstructing  a  watercourse  used  by  plaintiff  through  land  of  a 
third  party,  because  it  discharged  waiter  on  to  the  defendant's  land.  See  Rob- 
erts V.  Rose,  L.  R.  1  Ex.  82. 

2.  Plea  justifying  a  Trespass  to  abate  a  Nuisance,  (m) 

That  before  and  at  the  times  of  the  alleged  trespasses  he  was  possessed  of  a 
messuage  and  premises  adjoining  the  said  messuage  and  premises  of  the  plain- 
tiff, and  the  said  [pipe  and  flue]  were  used  by  the  plaintiff  for  the  [emission 
of  smoke  and  sparks  therefrom],  and  were  wrongfully  a  nuisance  to  the  defend- 
ant in  the  use  and  occupation  of  his  said  messuage  and  premises,  and  were 
dangerous  to  his  said  messuage  and  premises,  and  prevented  him  from  con- 
veniently and  safely  enjoying  the  same  ;  and  although  before  the  alleged  tres- 
passes, or  any  of  them,  the  defendant  requested  the  plaintiff  to  remove  the 
said  [pipe  and  flue]  and  abate  the  said  nuisance,  and  a  reasonable  time  in  that 
behalf  had  then  elapsed,  yet  the  plaintiff  neglected  and  refused  so  to  do  ; 
wherefore  the  defendant  afterwards,  for  the  purpose  of  abating  the  said  nui- 
sance, took  the  said  [pipe  and  flue]  and  removed  them  to  a  short  and  con- 
venient distance  and  there  left  them  for  the  plaintiff's  use,  doing  no  more  than 
was  necessary  for  the  purpose  aforesaid,  which  are  the  trespasses.] 


PATENTS. 

Ante,  part  1,  pp.  218,  443,  "Patents;''  part  2,  "Injunctions,"  "Patents." 

1.   Greneral  Issue,  (w) 

"  Not  Guilty,"  ante,  635. 

(m)  A  plea  justifying  entering  into  an-  (re)  The  plea  of  not  guilty  denies  only  the 
other's  close  to  abate  a  nuisance,  must  show  fact  of  the  infringement,  that  is,  the  breaches 
previous  notice  to  remove  it,  that  the  plain-  as  alleged  in  the  declaration,  and  under  it 
tiff  was  a  wrong-doer  in  placing  it  there,  or  the  defendant  might  show  that  the  articles 
that  it  was  immediately  dangerous  to  life  or  made  or  the  process  pursued  by  him  was 
health.  Jones  w.  Williams',  11  M.  &  W.  176.  substantially  different  from  the  plaintiff's. 
[Form  of  plea  where  plaintiff  wrongfully  Webster  on  Patents,  114,  note  (;));  Heath  w. 
placed  his  goods  in  defendant's  close,  where-  Unwin,  13  M.  &  W.  583.  It  does  not  put  in 
fore  defendant  entered  to  remove  them  to  issue  the  intention.  Stead  v.  Anderson,  4 
plaintiff's  close.  Kea  v.  Sheward,  2  M.  &  W.  C.  B.  806 ;  and  see  E.  G.  T.  T.  1853,  r.  16. 
424.]  The  law  respecting  the  right  to  abate  The  validity  of  the  patent  cannot  be  dis- 
a  private  nuisance  will  be  found  much  dis-  pnted  by  a  defendant  in  an  action  for  pen- 
cussed  [in  Perry  v.  Fitzhowe,  8  Q.  B.  757  ;]  alties  under  5  &  6  W.  4,  c.  83,  s.  7.  See 
and  see  Jones  v.  Williams,  11  M.  &  W.  176,  Myers  v.  Baker,  3  H.  &  N.  802.  A  plea  to 
and  ante,  580;  3  Bl.  Com.  5;  Vin.  Abr.  a  deed  of  license  that  the  invention  was 
Nuisance,  W.  2,  PI.  3.  worthless  to  the  knowledge  of  the  plaiatiff, 
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2.  Plea  traversing  that  the  Plaintiff  was  the  Inventor,  (o) 
That  the  plaintiff  was  not  the  first  and  true  inventor  of  the  said  manufact- 
ure, as  alleged. 

3.  Plea  denying  that  the  Invention  was  new.  (^) 

That  the  said  [undisclaimed  part  of  the  said  (y)]  invention  was  not  new,  as 
alleged. 

4.  Plea  that  Two  Parts  of  an  Invention  were  not  nor  was  either  of 

them  new.  (r) 
Bentley  v.  Keighley,  6  M.  &  G.  1039  ;  8  Q.  B.  757. 

5.  Plea  that  the  Invention  was  not  an  Invention  of  any  Manufacture 

which  could  he  the  subject  of  a  Patent. 

That  the  said  [undisclaimed  part  of  the  said]  invention  was  not  the 
making  or  working  of  any  manufacture  for  which  letters-patent  could  by 
law  be  granted.  («) 

6.  Plea  that  the  Invention  was  not  an  Improvement,  (t) 
That  the  said  manufacture  was  not  nor  is  it  any  improvement  whatever,  or 
of  any  use,  benefit,  or  advantage  to  the  public. 


but  not  of  the  defendant,  is  bad;  as  is  also 
a  plea  that  the  plaintiff  did  not  give,  nor  did 
defendant  take,  such  exclusive  license  within 
such  district  as  by  the  said  deed  was  pro- 
vided for.  Smith  v.  Scott,  7  C.  B.  N.  S. 
771. 

(o)  See  form,  &c.  Russell  o.  Ledsam,  14 
M.  &  W.  577.  For  the  law,  Stead  u.  Wil- 
liams, 7  M.  &  G.  841.  The  words  "  true  and 
first "  are  satisfied  by  the  plaintiff  being  the 
original  discoverer,  the  discoverer  and  im- 
porter from  abroad,  or  the  importer  only. 
Beard  v.  Egerton,  15  L.  J.  C.  P.  270. 

(p)  See  other  forms  and  law,  Morgan  c. 
Seaward,  2  M.  &  W.  545 ;  Carpenter  v. 
Smith,  9  M.  &  W.  300 ;  Nickels  v.  Ross,  8 
C.  B.  686 ;  Bush  v.  Fox,  9  Ex.  651 ;  Ralston 
V.  Smith,  35  L.  J.  C.  P.  49 ;  [Hills  v.  London 
Gas  Light  Co.  5  H.  &  N.  312 ;  Betts  v.  Men- 
zies,  1  EI.  &  El.  990.]  Statute  21  Jac.  I,  c.  .3, 
s.  6,  protects  letters-patent  "of  the  sole  work- 
ing or  making  of  any  manner  of  new  manu- 
facture in  this  realm  to  the  true  and  first  in- 
ventor." Under  this  statute  a  plea  is  bad 
which  states  that  the  patent  was  not  a  new 
manufacture,  as  being  doubtful  whether  the 
defeiidant  meajit  to  deny  that  the  subject- 
matter  was  a  manufacture  within  the  statute, 
or  that  it  was  new.  Spilsbury  v.  Clough,  2 
Q.  B.  474 ;  Walton  v.  Bateman,  3  M.  &  G. 
773 ;  Myers  v.  Baker,  28  L.  J.  Ex.  94;  3  H. 
&  N.  802.  As  to  what  is  a  new  invention, 
Russell  V.  Ledsam,  14  M.  &  W.  579  ;  Crane 
V.  Price,  4  M.  &  G.  580.  The  plaintiff  should 
give  some  slight  evidence  of  novelty  in  this 
plea  by  calling  persons  acquainted  with  the 
particular  trade  to  prove  they  never  before 


heard  of  a  similar  invention.  Manton  v. 
Parker,  Webs.  Pat.  128.  If  an  invention 
be  only  an  improved  process,  that  will  not 
sustain  a  patent  unless  there  be  novelty  of 
invention  or  combination  in  it.  Gibson  v. 
Brand,  4  M.  &  G.  179.  Pleas  that  will  be 
allowed  together.  Bentley  v.  Keighley,  6 
M.  &  G,  1039  ;  Nickels  v.  Ross,  8  C.  B.  684. 

iq)  The  defendant  will  not  be  allowed  to 
plead  that  the  whole  invention  was  not  new, 
and  also  that  the  undisclaimed  part  was  not 
new.     Clark  v.  Kenrick,  12  M.  &  W.  219. 

(r)  Pleas  that  as  to  a  part  one  A.  B.  was 
the  inventor,  and  that  before  the  granting  of 
the  letters-patent  A.  B.  and  others  publicly 
used  and  exercised  a  part  of  the  said  inven- 
tion, were  not  allowed.  Bentley  v.  Keighley, 
ubi  supra. 

{s)  See  a  fonn  in  Nickels  v.  Ross,  8  C.  B. 
686 ;  [Harwood  v.  Great  Northern  Ry.  Co.  2 

B.  &  S.  194  ;  Jordan  v.  Moore,  L.  R.  1  C.  P. 
624.]  This  defence  could  not  be  taken  under 
any  other  plea.  Gillett  v.  Wilby,  9  C.  &  P. 
334 ;  Walton  v.  Bateman,  3  M.  &  G.  773  ; 
Spilsbury  v.  Clough,  2  Q.  B.  474.  If  the 
specification  is  not  set  out  in  the  declaration, 
it  might  be  in  this  plea,  when  the  question 
could  be  decided  on  demurrer.     Per  Tindal 

C.  J.  Gibson  v.  Brand,  4  M.  &  G.  197. 

(()  Other  forms,  Stead  v.  Anderson,  4  C. 
B.  806 ;  Bedells  v.  Massey,  7  M.  &  G.  631 ; 
13  L.  J.  C.  P.  176.  In  Nickels  v.  Ross,  8  C. 
B.  684,  this  was  allowed  to  be  pleaded  in  two 
pleas,  one  denying  that  the  manufacture  was 
an  improvement,  and  the  other  that  it  was  of 
any  use  to  the  public ;  for  "  the  invention  may 
be  an  improvement,  and  yet  may  be  of  no 
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7.  Plea  that  the  Invention  was  prejudicial  to  the  Public,  (u) 

Morgan  v.  Seaward,  2  M.  &  W.  545  ;  Cornish  v.  Keene,  3  Bing.  N.  C.  572 ; 
Stead  V.  Williams,  7  M.  &  G.  821. 

8.  Plea  denying  the  Gfrant  of  the  Patent,  (x) 
"Non  coneessit." 
That  her  majesty  did  not,  by  letters-patent,  grant  the  plaintiff  the  sole  priv- 
ilege to  make,  use,  exercise,  and  vend  the  said  invention,  as  alleged. 

9.  Plea  denying  the  Enrolment  of  a  sufficient  Specification,  (y) 

That  the  plaintiflF  did  not,  within  six  calendar  months  after  the  date  of  the 
said  letters-patent,  cause  to  be  enrolled  in  the  high  court  of  chancery  an  instru- 
ment in  writing  under  his  hand  and  seal,  particularly  describing  and  ascertain- 
ing the  nature  of  the  said  invention,  and  in  what  manner  the  same  was  to  be 
and  might  be  performed,  as  alleged. 

10.  Plea  that  the  Specification  cloes  not  sufficiently  describe  the  Inven- 

tion, (z) 
That  the  plaintiff  did  not,  within  six  calendar  months  next  after  the  date  of 
the  said  letters-patent,  describe  or  ascertain  the  nature  of  the  said  invention, 
and  in  what  manner  the  same  was  and  is  to  be  or  might  be  performed,  as 
alleged. 

11.  Plea  that  the  Description  of  the  Invention  was  too  vague,  and  is  at 
variance  with  Description  of  the  Invention  in  the  Specification,  (a) 

Stead  V.  Anderson,  4  C.  B.  811 ;  Beard  v.  Egerton,  15  L.  J.  C.  P.  270. 

use,  or  prejudicial  to  the  public."    Per  Tin-  v.  Fairrie,  2  Cr.,  M.  &  E.  476.    This  plea 

dal  C.  J.  Bedells  ti.  Massey,  ubi  supra ;  and  will  not  let  in  the  objection  that  the  tiile  is 

see,  also,  per  Maule  J.  same  case.    See,  also,  larger  than   the   desciiption ;    lb.  486,  per 

Kussell  V.  Ledsam,  11  M.  &  W.  647 ;  1  D.  &  Lord  Abinger  C.  B. ;  but  see  per  Alderson 

L.  347.  B.  in  Cook  v.  Pearce,  8  Q.  B.  1044 ;  nor  that 

(m)  See  note  to  the  last  form,  and  21  Jac.  the  invention  itself  is  not  good,  nor  deny  that 

I,  c.  3,  s.  6.  it  is  the  subject  of  a  patent.     Jupe  v.  Pratt, 

{x)  See  form.  Bedells  v.  Massey,  7  M  &  Webs,  on  Patents,   116,  note  (s).     See  a 

G.  631.    Where  the  action  is  by  the  assignor  longer  form.  Stead  v.  Carey,!  C.  B.  500. 

of  a  patent,  this  plea  will  be  allowed,  together  The  meaning  of  a  specification  is  for  the 

with  a  traverse  of  the  assignment.    Bunnett  court,  the  words  of   art   being    first  inter- 

V.  Smith,  13  M.  &  W.  552.     The  plea  of  nul  preted   by  a  jury.     Nielson  v.    Harford,   8 

tiel  record  cannot  be  pleaded  to  a  declaration  M.  &  W.  806.     And  it  lies  on  the  defendant 

for  the  infringement  of  a  patent.    See  Hind-  under  this  plea  to  make  out  his  objection 

marsh  on  Patents,  263.  clearly.     Bickford  v.  Skewer,   1   Q.  B.  938. 

(y)  This  is  a  traverse  of  a  material  fact.  As  to  what  is  a  sufficient  description,  Niel- 

Bentley  v.  Goldthorp,  1  C.  B.  368.     A  plea  son   v.  Harford,  8  M.  &  W.  806.     It  nmst 

was  held  bad  as  argumentative  which  stated  disclose  the  most  beneficial  mode  the  grantee 

that    plaintiff    enrolled    an    instrument   in  knows.    lb.    When  the  title  was  for  improve- 

writing  as  follows,  &c.   [setting  it  out],  and  mcnis,  and  the  specification  described  a  single 

that  he  enrolled  no  other.    Muntz  v.  Pors-  improvement,  it  was  held  that  this  did  not 

ter,  6  M.  &  G.  734.    For  other  forms,  and  invalidate  the  patent.    Nickels  v.  Haslem,  7 

for  a  form  denying  that  the  patent  was  duly  M.  &  G.  337.    As  to  what  constitutes  too 

described.  Nickels  v.  Ross,  8  C.  B.  687.  great  generality,  Booth  v.  Kennard,  2  H. 

(«)  See  form.  Stead  v.  Williams,  7  M.  &  &  N.  84. 
G.  821 ;  Bentley  v.  Goldthorp,  1  C.  B.  368.        (a)  Vagueness  will  not  invalidate  unless 

Under  this  plea  plaintiff  must  give  some  there  has  been  fraud  on  the  crown  or  preju- 

slijfht  evidence  of  what  his  invention  was.  dice  to  the  public.     Cook  v.  Pearce,  8  Q.  B. 

Turner  v.  Winter,  1  T.  B.   602 ;    Derosne  1044, 
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12.  I'lea  that  the  Invention  was  known,  published,  (6)  and  used  before 

the  Grant  of  the  Letters-patent. 

Stead  V.  Anderson,  4  C.  B.  811. 

13.  Plea  that  the  Letters-patent  were  altered,  and  thereby  became  null 

and  void  ;  and  Replication. 

Nickels  v.  Ross,  8  C.  B.  680  ;  Thomas  v.  "Welch,  35  L.  J.  C.  P.  200  ;  L.  R. 
1  C.  P.  192. 

14.  Plea  that  the  Report  of  the  Judicial  Oommittee  of  the  Privy  Coun- 
cil and  the  Letters-patent  thereupon  were  procured  by  Fraud,  Covin, 
and  Misrepresentation. 

RusseU  V.  Ledsam,  11  M.  &  W.  647 ;  [Bedells  v.  Massey,  7  M.  &  G.  630.] 

15.  Plea  that  the  Letters-patent  were  obtained  upon  a  False  Suggestion 

in  the  Plaintiff  ^s  Petition,  (e) 
Nickels  v.  Ross,  8  C.  B.  680,  723. 

16.  Plea  that  the  Disclaimer  extends  the  Exclusive  Right  granted  by 

the  Letters-patent. 
Seed  V.  Higgins,  8  El.  &  Bl.  757  ;  Ralston  v.  Smith,  35  L.  J.  C.  P.  49. 

17.  Plea  that  the  Invention  described  in  the  Specification  as  altered 
by  the  Disclaimer  is  another  and  different  Invention  from  that  for 
which  the  Patent  was  granted. 

Seed  V.  Higgins,  [8  El.  &  Bl.  757.  See  Bateman  v.  Gray,  8  Ex.  906  ; 
Hancock  v.  Noyes,  9  Ex.  388 ;  Hills  v.  London  Gas  Light  Co.  5  H.  &  N. 
312.] 

18.  Plea  that  the  Infringement  was  before  the  Disclaimer,  ^c.  men- 

tioned in  the  Declaration. 
Perry  v.  Skinner,  2  M.  &  W.  471. 

19.  Particulars  of  Objections  to  be  delivered  with  the  Pleas  in  an 
Action  for  the  Infringement  of  a  Patent  (^Patent  Law  Amendment 
Act,  1852, 15  #  16  Vict.  c.  83,  s.  41).  (c^) 

In  the  Q.  B.  [C.  P.  or  Ex.  of  Pleas]. 

A.  B.,  plaintiff,  against  C.  D.,  defendant. 

(6)  Publication  does  not  mean  a  use  by  (d)  These  particulars  are  necessary  under 

the  public,  but  a  use  in  public;   Bentley  v.  5  &  6   W.  4,  c.  83,  s.  5,  and  the  act  above 

Fleming,  1  C.  &  K.  587;  so  as  to  come  to  cited.    See,   also,   ante,  p.   586,    "Patents." 

the  knowledge  of  others  than  the  inventor,  They  must  be  delivered  with  the  pleas,  but 

as  distinguished  from  the  use  of  it  by  him-  they    do    not    form    part    of    the    record, 

self  in  private.    Carpenter  v.  Smith,  9  M.  &  Reg.  v.  Mill,  1  L.,  M.  &  P.  695  ;  20  L.  J.  C. 

W.  .300.  As  to  previous  publication  sufficient  P.  16.     If  the  particulars  delivered  are  too 

to  avoid  the  grant,  Morgan  v.  Seaward,  2  M.  general,  the  party  objecting  must  procure  an 

&  W.  544.  order  for  better  particulars  ( Hull  v.  Bollard, 

(c)  See,  also,  Morgan  v.  Seaward,  2  M  &  1  H.  &  N.  134;  Bulnois  v.  Mackenzie,  4  Bing. 

W.  544.  N.  C.  127),  as  he  cannot  object  at  the  trial 
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Take  notice,  that  the  defendant  in  this  action,  besides  denying  that  he  has 
infringed  the  letters-patent  in  the  declaration  mentioned,  will  on  the  trial  rely 
on  the  following  objections  in  support  of  the  pleas  in  this  action :  — 

1.  That  the  defendant  did  not  infringe  the  alleged  patent  right. 

2.  That  the  alleged  inventor  was  not  the  first  and  true  inventor,  (e) 

3.  That  the  alleged  invention  was  not  new. 

4.  That  the  alleged  invention  was  not  for  the  working  or  making  of  any 
manufacture  for  which  letters-patent  could  by  law  be  granted. 

5.  That  the  alleged  invention  was  not  any  manner  of  improvement. 

6.  That  the  alleged  invention  was  not  useful  or  beneficial  or  advantageous 
to  the  public. 

7.  That  the  invention  was  prejudicial  to  the  public. 

8.  That  her  majesty  did  not  grant  the  said  privilege,  as  alleged. 

9.  That  a  sufficient  specification  was  not  enrolled. 

10.  That  the  specification  so  enrolled  as  alleged  did  not  sufficiently  describe 
the  invention.  (/") 

11.  That  the  specification  so  enrolled  claims  a  principle,  and  is  not  confined 
to  the  proper  subject  of  letters-patent. 

12.  That  prior  to  the  date  of  the  said  letters-patent  the  alleged  invention 
was  published  (g)  at  in  the  following  manner  [^state  mode  of  publica- 
tion]- 

13.  That  prior  to  the  date  of  the  said  letters-patent  the  alleged  invention 
was  used  (A)  at in  the  following  manner  [stoie  mode  of  use"]. 


that  they  are  too  general ;  Nielson  v.  Har- 
ford, 8  M.  &  W.  806 ;  or  go  beyond  those 
which  have  been  delivered.  Macnamara  v. 
Hulse,  1  Cr.  &  M.  471 ;  Patent  Law  Amend- 
ment Act,  1852,  s.  41.  Either  party  wiU  be 
allowed  to  amend  on  application  to  a  judge. 
Patent  Law  Amendment  Act,  1852.  A  de- 
fect in  them  will  not  be  aided  by  the  partic- 
ulars of  breaches  delivered  by  the  plaintiff. 
Palmer  v.  Cooper,  9  Ex.  231 ;  Palmer  v. 
Wagstaffe,  9  Ex.  494.  The  defendant  may 
object  to  the  validity  of  the  assignment  of 
the  patent,  though  no  notice  of  any  objec- 
tion to  it  has  been  given  by  him.  ChoUett 
«.  Hoffman,  36  L.  J.  Q.  B.  249.  The  partic- 
ulars must  be  precise  and  definite.  Fisher 
V.  Dewick,  4  Bing.  N.  C.  706 ;  Webs.  P.  C. 
264;  Heath  v.  Unwin,  10  M.  &  W.  684;  15 
Sim.  552;  Jones  v.  Berger,  5  M.  &  G.  208 ; 
Clark  V.  Kenrick,  12  M.  &  W.  219.  If  the 
objection  be  that  the  patent  is  not  new,  the 
objector  should  specify  whether  he  objects  to 
the  patent  generally  on  that  gi-ound  or  to 
part  only;  and  if  so,  to  what  part.  Russell  v. 
Ledsam,  U  M.  &  W.  647.  So  if  he  objects 
that  the  patent  was  obtained  by  fraud,  he 
ought  to  state  the  species  of  fraud  on  which 
he  intends  to  rely.  lb.  See  Bentley  v.  Keigh- 
ley,  1  D.  &  L.  946.  5  &  6  W.  4,  c.  83,  s. 
6,  enacts  that  in  taxing  the  costs  of  such 
actions  regard  shall  be  had  to  the  part  of 
such  case  which  has  been  proved  at  the  trial, 
which  shall  be  certified  by  the  presiding 
judge,  and  the  costs  of  each  part  of  the  case 
shall  be  given  according  as  either  party  has 


succeeded  or  failed  therein,  regard  being  had 
to  the  notice  of  objections  as  well  as  the 
counts  in  the  declaration,  and  without  re- 
gard to  the  general  result  of  the  trial.  The 
effect  of  the  statute  is  to  make  the  objections 
separate  issues,  and  the  judge's  certificate 
should  be  as  to  the  determination  of  each 
objection  of  which  notice  has  been  given, 
and  not  as  to  the  issue  in  the  pleadings. 
Losh  V.  Hague,  5  M.  &  W.  387.  See,  also, 
Patent  Law  Amendment  Act,  s.  43.  Where 
the  plaintiff,  after  giving  notice  of  trial,  aban- 
dons the  action,  the  defendant,  having  deliv- 
ered with  his  pleas  particulars  of  objections, 
is  entitled  to  his  costs  of  preparing  the  par- 
ticulars and  the  evidence  in  support  of  them. 
Greaves  v.  Eastern  Counties  Ey.  Co.  28  L.  J. 
Q.  B.  290.  Otherwise  where  the  plaintiff, 
after  trial  commenced,  elected  to  be  non- 
suited. Honiball  v.  Bloomer,  10  Ex.  538 ; 
24L.  J.  Ex.  II. 

(e)  This  is  sufficient  without  stating  who 
was  the  first  and  true  inventor.  Heath  v. 
Unwin,  10  M.  &  W.  685  ;  Russell  v.  Ledsam, 
11  M.  &W.  647. 

(/)  Leaf  V.  Topham,  14  M.  &  W.  146. 

(g)  If  the  notice  states  that  the  invention 
was  published  in  books,  the  books  must  be 
named.  Sed  qucere,  Jones  v.  Berger,  5  M.  & 
G.  208. 

(A)  The  place  where  the  invention  was 
used  must  be  named.  Jones  v.  Berger,  5  M. 
&  6.  208 ;  The  House  Tile  Co.  v.  Nielson, 
Webs.  Pat.  C.  552 ;  9  CI.  &  Ein.  788. 
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14.  That  after  the  alleged  letters-patent  were  granted  as  alleged  they  were 
altered  in  the  following  manner  [^siate  how  altered^. 

[  Other  objections  may  be  similarly  stated  according  to  the  nature  of  the  par- 
ticular caseJ] 

Yours,  &c. 

E.  F.,  defendant's  attorney  [or  "  agent "]. 
To  Mr.  C.  D.,  plaintiff's  attorney  [or  "  agent "]. 

See  forms,  last  edition  of  this  work,  p.  667.     Chitty's  Forms,  9th  ed.  825  ; 
Hull  V.  Bollard,  1  H.  &  W.  134. 


PAYMENT  INTO   COURT. 

Obs.  —  See  ante,  447,  "  Payment  into  Court "  in  actions  on  contract. 

By  the  common  law  procedm-e  act,  1852  (15  &  16  Vict.  c.  76,  s.  70),  "  It  shall 
be  lawful  for  the  defendant  in  all  actions  (except  actions  for  assault  and  bat- 
tery, false  imprisonment,  libel,  slander,  malicious  arrest  or  prosecution,  crim- 
inal conversation,  or  debauching  of  the  plaintiff's  daughter  or  servant),  and, 
by  leave  of  the  court  or  a  judge,  upon  such  terms  as  he  or  they  shall  think 
fit,  for  one  or  more  of  several  defendants  to  pay  into  court  a,  sum  of  money 
by  way  of  compensation  or  amends." 

Payment  into  court  in  libel  is  not  effected  by  the  above  statute  being  excepted 
from  it,  but  is  regulated  by  6  &  7  Vict.  c.  95.  This  power  of  payment 
into  court  is  further  extended  by  the  common  law  procedure  act,  1860,  23  & 
24  Vict.  c.  126,  s.  25,  to  actions  of  detinue  "To  the  value  of  the  goods 
alleged  to  be  detained;  "  but  the  leave  of  the  eourt  or  a  judge  must  be  ob- 
tained. And  by  the  common  law  procedure  act,  1852,  s.  73,  "  The  plaintiff, 
after  a  delivery  of  a  plea  of  payment  of  money  into  court,  shall  be  at  liberty 
to  reply  to  the  same  by  accepting  the  sum  so  paid  into  court  in  full  satis- 
faction and  discharge  of  the  cause  of  action,  in  respect  of  which  it  has  been 
paid  in,  or  he  may  reply  that  the  sum  paid  into  court  is  not  enough  to  satisfy 
the  claim  of  the  plaintiff  in  respect  of  the  matter  to  which  the  plea  Is 
pleaded." 

In  replevin  "  The  plaintiff  may  in  answer  to  an  avowry  pay  money  into  court 
in  satisfaction,"  as  in  other  actions.  Common  Law  Procedure  Act,  1860,  s. 
23.  And  such  payment  "  Shall  not,  nor  shall  the  acceptance  thereof  by  the 
defendant  in  satisfaction  work  a  forfeiture  of  the  replevin  bond."     S.  24. 

There  are  several  statutes  enabling  particular  persons  to  pay  money  into  court 
in  particular  actions.  As  in  the  case  of  justices,  11  &  12  Vict.  c.  44,  s.  11; 
see  Aston  v.  Perkes,  15  M.  &  W.  385;  Thompson  v.  Shephard,  4  El.  &  Bl. 
53;  assignees  of  bankrupts,  12  &  13  Vict.  c.  106,  s.  158;  local  boards  of 
health,  11  &  12  Vict.  o.  140,  s.  139. 

Payment  into  court  in  actions  on  tort  has  the  same  effect  as  in  actions  of  con- 
tract. It  admits  a  cause  of  action  with  damages  amounting  to  the  sum  paid 
into  court.  But  it  does  not  necessarily  admit  the  cause  of  action  stated  in 
the  declaration.  Schreger  v.  Garden,  11  C.  B.  851;  Story  v.  Finnis,  6  Ex. 
123;  Robinson  v.  Harman,  1  Ex.  850.  Thus,  if  the  declaration  is  general 
and  unspecific,  although  it  admits  a  cause  of  action,  it  does  not  admit  the 
cause  of  action  sued  for,  and  therefore  the  plaintiff  must  give  evidence  of  that 
cause  of  action  before  he  can  recover  larger  damages  than  the  sum  paid  into 
court.  Perren  v.  The  Monmouthshire  &c.  Co.  22  L.  J.  C.  P.  162. '  On  the 
other  hand,  if  the  declaration  is  specific,  so  that  nothing  can  be  due  from  the 
defendant  to  the  plaintiff,  unless  the  defendant  admits  the  particular  claim 
made  by  the  declaration,  it  admits  the  cause  of  action  sued  for  and  stated  in 
the  declaration.  lb.;  [Bacon  ti.  Charlton,  7  Cush.  581;  Hosmer  v.  Warner, 
7  Gray,  186;  2  Chitty  Contr.  (11th  Am.  ed.)  1185,  1186,  and  note  (fci).]  If 
the  plea  of  payment  into  court  be  pleaded  to  part  only  of  the  claim,  plaintiff 
will  not  be  allowed  to  pass  over  the  pleas  to  the  other  part  without  trial,  or 
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Obs.  —  paying  the  costs  of  a  nol.  pros,  on  them.     Kumbelow  v.  Whalley,  16  Q.  B. 

897. 
Pleas  in  denial  will  not  be  allowed  to  any  pai-t  of  the  cause  of  action  covered 

by  the  plea  of  payment  into  court.     Thompson  «.  Jackson,  1  M  &  G.  242;  8 

Dowl.  591;  GaJes  u.  Holland,  7  El.  &  Bl.   336;  Hart  v.  Denny,  1   H.  &  N. 

609. 
The  forms  in  contract,  ante,  449,  may  easily  be  adapted. 


PROCESS.     Seepost,  "  Sheriff." 


RELEASE. 


Obs. —  See  form  in  contract,  ante,  455,  which  will  apply  in  tort,  stating  that 
"  after  the  committing  of  the  grievances  in  the  declaration  mentioned,  and 
before,  &c." 


RELINQUISHMENT   OF  PLEA. 

Obs. — Ante,  "  New  Assignment."  See  a  form  confessed  to  be  bad  after  a  de- 
murrer to  it.  M'Intyre  o.  Miller,  13  M.  &  W.  725;  2  D.  &  L.  708.  By  r.  8, 
H.  T.  1853,  "  The  defendant  shall  not  be  at  liberty  to  waive  his  plea,  or 
enter  a  relicta  verificalione  after  a  demurrer  without  leave  of  the  court  or  a 
judge,  unless  by  consent  of  the  plaintiff  or  his  attorney."  See  Davidson  v. 
Bohn,  5  C.  B.  1 70. 


REPLEVIN. 

Obs.  —  See  ante,  231,  Obs.;  591,  Obs.  By  the  common  law  procedure  act,  1852 
(15  Sc  16  Viet.  c.  76),  s.  67,  "  No  formal  defence  shall  be  required  in  a  plea, 
avowry,  or  cognizance,"  and  no  formal  conclusion  shall  be  necessary.  By 
the  common  law  procedure  act,  1860  (23  &  24  Viet.  c.  126),  s.  23,  the  plain- 
tifE  in  replevin  in  answer  to  an  avowry  may  pay  money  into  court  as  in  other 
actions;  and  by  s.  24,  such  payment  into  court  or  acceptance  thereof  by  the 
defendant  in  satisfaction  shall  not  work  a  forfeiture  of  the  replevin  bond. 
Kon  cepit  is  the  proper  plea  where  tlie  defendant  denies  that  he  was  the 
party  distraining ;  or  that  he  took  or  had  the  distress  in  the  place  described 
in  the  declaration,  and  relies  on  a  mistaken  description  of  the  locits  in  quo  : 
but  in  this  latter  case,  in  order  to  have  judgment  for  a  return  of  the  goods, 
the  defendant  should  plead  that  he  took  the  goods  or  cattle  in  another  place, 
describing  it,  not  in  the  place  mentioned  in  the  declaration,  and  then  add  an 
avowry  of  the  taking,  showing  the  cause.  1  Saund.  347,  note  (1).  Forms, 
Bullythorpe  v.  Turner,  Willes,  475;  3  Chit.  PI.  7th  ed.  293.  The  plaintiff  in 
this  instance  must  amend  his  declaration  or  traverse  the  taking  in  the  plate 
mentioned  in  the  plea;  he  cannot  traverse  the  cause  of  taking  alleged  in  the 
avowry.  lb.  Non  cepit  does  not  enable  the  defendant  to  dispute  the  plain- 
tiff's property  in  or  possession  of  the  goods  (see  form  2,  Dover  r.  Rawlings, 
2  M.  &  Bob.  544),  or  to  Justify  the  caption.  It  is  sufficient  for  the  plaintiff  to 
prove  on  this  issue  that  the  defendant  originally  took,  or  afterwards  had  or 
detained,  the  goods  in  the  locus  in  quo.  But  there  must  be  a  taking  out  of 
the  possession  of  the  owner.  Mennie  v.  Blake,  6  El.  &  Bl.  842;  25  L.  J.  Q. 
B.  399.  See  lb.;  3  Stark.  Ev.  3d  ed.  970;  Com.  Dig.  Pleader.  3  K.  11,12, 
13.  Where  the  defendant  made  separao  avowries  as  to  a  house  and  close, 
a  plea  in  bar  that  the  defendant  took  one  joint  distress  is  had.  Phillips  v. 
"VVhitsed,  29  L.  J.  Q.  B.  164. 


Tn  the 
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PLEAS. 
1.  Plea  of  Non  Gepit^ 


On  the day  of , 


C.  D.  ^      And  the  defendant,  by ,  his  attorney,  [or  "  in  person,"]  says  that 

ats.    y  he  did  not  take  the  said  cattle,  goods,  and  chattels  [as  in  declaration^, 
A.  B.  )  or  either  of  them,  as  alleged. 

2.  Plea  denying  the  Plaintiff's  Property  in  the  Groods.  (i) 

That  the  said  goods  and  chattels  were  the  goods  and  chattels  of  the  defend- 
ant [or  "  one  E.  F."],  and  not  of  the  plaintiff,  as  alleged. 

AVOWRIES,  COGNIZANCES,  ETC. 

Obs.  —  Where  the  defendant  admits  the  taking,  but  justifies  it  in  his  own  right,  he 
does  so  by  an  avowry  :  if  in  right  of  another,  by  a  cognizance.  Many  of  the 
forms  in  trespass,  post,  justifying  distresses,  &c.  may  easily  be  converted  into 
avowries,  and  vice  versa. 

ANNUITIES. 
Avowry.,  S^c.for  an  Annuity  or  Rent-charge. 

Obs. —  See  forms,  James  v.  Salter,  2  Bing.  N.  C.  505;  3  Bing.  N.  C.  544;  Richard- 
son V.  Tomldes,  9  Bing.  51;  Caunt  u.  Ward,  7  Bing.  608;  [Owens  v.  Wynne, 
4  El.  &  Bl.  679.]  Cognizance  as  bailiff  of  the  grantee  of  an  annuity  charged 
upon  the  locus  in  quo,  and  granted  by  a  tenant  for  Hfe.  Miller  u.  Green,  2  C. 
&  J.  142;  in  error,  8  Bing.  92.  The  plaintiff  might  reply  that  no  memorial 
of  the  annuity  was  enrolled.  See  ante,  300;  and  Hogarth  v.  Penny,  14  M.  & 
W.  494,  where,  also,  see  subsequent  pleadings.  [Darlow  v.  Edwards,  1  H. 
&  C.  547.] 
Avowry  for  a  rent-charge.  Beaupark  «.  Hutchinson,  7  Bing.  178;  Johnson  v. 
Faulkner,  2  Q.  B.  925.  If  the  plaintiff  liolds  under  a  demise  made  prior  to 
the  rent-charge,  that  should  be  specially  replied.  lb.;  and  see  Saffery  v. 
Elgood,  1  Ad.  &E.  191. 

DAMAGE   FEASANT. 

Avowry  or  Cognizance  for  Distress  for  Damage  Feasant.  (7c) 

That  before  the  said  alleged  taking,  the  said  close  was  the  close,  soil,  and 
freehold  of  the  defendant  [or  "  of  one  E.  F."],  and  because  the  said  cattle  were 
[then  wrongfully]  in  (/)  the  said  close  eating  the  grass  there  and  doing  damage 
to  the  defendant  [or  "  to  the  said  E.  F."],  he  the  defendant  well  avows  [or 

(i)  Bull.  N.  P.  52,  54 ;   Garth.  244  ;   evi-  8  M.  &  W.  369 ;  and  then  show  that  he  dc- 

dence,  1  M.  &  E.  301.    In  order  to  entitle  raised  the  said  place  in  which,  &c.  era  oor- 

the  defendant  to  a  return  of  the  goods  they  tain  part  of  it ;   see  1    Sannd.  347  d,  note 

must  be  alleged  to  be  his.     Com.  Dig.  Pi.  (5) ;  the  entry  of  defendant,  and  that  he  was 

3  K.  13.  possessed  until  the  said  time,  when,  &o.  and 

(k)  Form,  Jones  w.  Richard,  5  Ad.  &  E.  conclude  as  in  the  text.     Avowry  by  com- 

413  ;  [Prichard  v.  Powell,  10  Q.  B.  589.]   See  moner,  3  Chit.  PI.  7th  ed.  308.    Pleas  in  bar, 

1  Saund.  347  (/,  note  (6);  2  Saund.  284  c;;  lb. 

2  Harr.  Ind.  tit.  Distress.  In  trespass  the  {I)  The  party  distraining  must  get  into 
defendant  may  rely  only  upon  his  possession  the  close  before  the  cattle  have  left  it;  Clcm- 
in  the  above  instance,  bat  in  replevin  a  title  ent  v.  Milner,  3  Esp.  R.  95 ;  but  when  the 
to  the  close  must  be  shown.  If  the  defend-  distress  is  once  made,  a  tender  is  too  late  to 
ant  were  the  lessee  or  yearly  tenant  of  the  entitle  the  plaintiff  to  maintain  replevin, 
freeholder,  state  that  the  latter  was  seised  in  Gulliver  v.  Cozens,  1  C.  B.  788.  Tender 
his  demesne  as  of  fee,  see  Smith  v.  Adkins,  before  the  distress  makes  the  distress  tor- 
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"  as  bailiff  of  the  said  E.  F.  well  acknowledges  "]  the  taking  of  the  said  cattle 
in  the  said  close  and  justly  [4'C-]  as  for  a  distress  for  the  said  damage. 

HIGHWAY  RATE. 

Obs.  —  Where  a  constable  justifies  under  a  justice's  warrant  at  common  law,  he 
must  show  that  the  justice  had  jurisdiction  over  the  subject-matter.  Morrell 
V.  Martin,  3  M.  &  G.  594;  Jones  v.  Chapman,  14  M.  &  W.  124;  2  D.  &  L. 
907.  As  to  a  surveyor's  assessment,  see  Morrell  u.  Harvey,  4  Ad.  &  E.  684; 
5  &  6  W.  4,  c.  60,  s.  29. 

JUSTICES. 

Avowry  for  a  Distress  hy  Justices  (under  18  G-eo.  3,  c.  19),  for  Costs 

ordered  to  he  paid  on  Complaint  heard  before  them. 

Greorge  v.  Chambers,  11  M.  &  W.  149. 

LANDLORD   AND   TENANT. 

1.   Common  Avowry  or  Cognizance  for  Rent  in  arrear.  (ni) 

That  the  plaintiff  [or  "  one  Gr.  H."  according  to  the  fact'],  (n)  for  all  the 
time  during  which  the  rent  hereinafter  mentioned  to  be  distrained  for  was  ac- 
cruing due,  and  from  thence  until  the  time  of  the  said  taking,  (o)  held  the  said 


tious.  Tender  after  the  distress,  and  before 
the  impouTiding,  makes  the  detainer  wrong- 
ful, and  detinue  may  be  brought.  After  the 
impounding  a  tender  is  of  no  avail.  Thomas 
V.  Harries,  1  M.  &  G.  695 ;  Singleton  v.  Wil- 
liamson, [7  H.  &  N.  410.] 

(m)  To  remedy  tlie  difficulty  a  landlord 
was  under  at  common  law  in  stating  a  title 
ill  detail,  the  statute  11  Geo.  2,  c.  19,  s.  22, 
enacted,  that  "all  defendants  in  replevin 
may  avow  or  make  cognizance  generally, 
that  \\\a  plaintiff,  or  other  tenant  of  the  lauds 
and  tenements  whereon  such  distress  was 
made,  enjoyed  the  same  under  a  grant  or 
demise  at  such  a  certain  rent  during  the 
time  wherein  the  rent  distrained  for  in- 
curred, which  rent  was  then  due  and  still  re- 
mains due ;  or  that  the  place  where  the  dis- 
tress WHS  taken  was  parcel  of  such  certain 
tenements  held  of  such  honor,  lordship,  or 
manor,  for  which  tenements  tlie  rent,  relief, 
heriot,  or  other  service  distrained  for,  was  at 
the  time  of  such  distress  and  still  remains 
due  ;  without  further  setting  forth  the  grant, 
tenure,  demise,  or  title  of  such  landlord  or 
landlords,  lessor  or  lessors,  owner  or  ownera 
of  such  manor."  See  Poole  v.  Longridge,  2 
Saund.  284  c ;  Banks  v.  Augell,  7  Ad.  &  E. 
843.  See  forms,  &c.  3  Chit.  PI.  7th  ed. 
294;  Innes  i'.  Colquhon,  7  Bing.  265,  and 
decision  tliere  as  to  the  form  ;  Daniel  v. 
Gracie,  6  Q.  B.  145.     See  a  form  where  rent 


pense  with  the  necessity  of  stating  the  terms 
of  holding ;  as  to  the  parties  who  were  land- 
lord and  tenant,  the  amount  of  rent,  and 
when  payable.  Infra,  686,  note  {g).  It  is 
sometimes  useful  to  avow  as  at  common  law, 
setting  out  the  title  and  lease,  or  demise,  &c. 
specially,  in  order  to  compel  the  plaintiff  to 
take  issue  on  a  portion  only  of  the  defend- 
ant's case,  and  thus  admit  the  rest ;  but  it 
must  be  remembered  that  the  plaintiff  in 
replevin  may  plead  in  bar  several  matters, 
and  thus  this  object  is  often  frustrated.  An 
avowry  admits  the  plaintiff's  title  to  the 
goods  ;  Clarke  v.  Davies,  7  Taunt.  72  ;  and 
the  seizure  or  detention  by  the  defendant  in 
the  locus  in  quo.  An  avowry  by  defendant  in 
his  own  right  as  yearly  tenant  to  A.,  and  a 
cognizance  by  defendant  as  bailiff  of  C,  the 
tenant  in  fee,  will  be  allowed  together.  Ev- 
ans V.  Davies,  8  Ad.  &  E.  362.  Where  the 
taking,  or  the  plaintiff' s  title  to  the  goods,  is 
denied  by  the  landlord,  the  pleas  will  be  as 
ante,  684,  forms  1  and  2.  A  second  avowry 
or  cognizance  begins,  "  and  for  a  further 
avowry  [or  'cognizance  ']  the  said  C.  D.  fur- 
ther well  avows,"  &c.  In  replevin  for  taking 
in  a  house  and  brewery,  where  the  avowry 
justified  the  taking  in  the  house  only,  Parke 
B.  refused  at  the  trial  to  allow  an  amend- 
ment supplying  the  omission  of  the  brewery. 
Byre  v.  Boweu,  1  Cr.  &  M.  263. 

(n)  It  is  necessary  to  sfcite  who  the  tenant 


partly  due  from  defendant's  intestate,  and    was.    Banks  v.  Angell,  7  Ad.  &  E.  843 


the  rest  after  his  death.  Braithwaite  v. 
Cooksey,  1  H.  Bl.  465.  The  statute  11  Geo. 
2,  c.  19,  s.  22,  applies  although  the  rent  were 
payable  by  special  agreement  in  advance. 
Charters  v.  Sherrock,  1  Alcoek  &  Napier, 
17,  506,  Iiish.  But  the  statute,  though  it 
warrants  a  general  avowry,  does  not   dis- 


(o)  If  the  tenancy  expired  before  the  dis- 
tress, and  the  distress  was  founded  on  8  Ann. 
c.  14  (which  warrants  a  distress  within  six 
months  after  the  end  of  the  tenancy,  if  the 
landlord's  interest  continue,  and  the  tenant 
in  default  remain  in  possession,  as  to  which 
see  Taylerson  u.  Peters,  7  Ad.  &  E.  110,  the 
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dwelling  (p)  house  as  tenant  thereof  to  the  defendant  [or  "  E.  F."  (9)]  by  virtue 
of  a  demise  thereof  at  the  yearly  rent  of  £100,  (r)  payable  half-yearly  [or 
"quarterly"],  on  the  [24th]  day  of  [June]  and  on  the  [26th]  day  of  [Decem- 
ber] [this  must  correspond  with  the  facts  (r)]  in  every  year,  by  even  and  equal 
portions ;  and  because  the  sum  of  [£150  («)  of  the  rent  aforesaid  was  in  arrear 
from  the  plaintiff  [or  "  the  said  G.  H."]  to  the  defendant  [or  "  the  said  E.  F."], 
he  the  defendant  well  avows  [or  "  as  bailiflf  of  the  said  E.  F.,  well  acknowl- 
edges "],  the  taking  of  the  said  [cattle],  goods  and  chattels  in  the  said  dwelling- 
house,  and  justly  [i^c],  as  for  a  distress  for  the  said  rent  so  in  arrear,  and  which 
still  remains  (t)  due  and  unpaid. 


2.  Avowry  for  Double  Rent  for  holding  over  after  Notice. 

Humberston  v.  Dubois,  10  M.  &  W.  765  ;  [Johnstone  v.  Huddlestone,  4 
B.  &  C.  922.] 


above  form  will  not  apply ;  Williams  v. 
Stiven,  15  L.  J.  Q.  B.  321 ;  Com.  Dig.  Dis- 
tress, A.  2  ;  and  see  form  in  such  case,  3  Chit. 
PI.  7th  ed.  298.  If  the  landlord  had  no  re- 
versionary interest  at  the  time  of  the  distress, 
and  this  be  pleaded  in  bar,  the  plaintiff  will 
succeed.  See  Preece  v.  Corrie,  5  Bing.  24 ; 
Hooker  v.  Nye,  1  Cr.,  M.  &  R.  258;  and 
forms,  lb. 

(p)  Page  V.  Church,  10  Moore,  264  ;  Har- 
greave  v.  Shewin,  6  B.  &  C.  34. 

(7)  The  strictest  accuracy  is  essential  in 
stating  of  whom  the  tenant  held.  See  a  case 
of  variance,  Philpott  v.  Dobbinson,  6  Bing. 
104;  and  see  Drew  v.  Avery,  13  M.  &  W. 
399.  But  this  may  be  avoided  where  the 
distress  has  been  for  manorial  services,  as  by 
21  Hen.  8,  c.  19,  s.  2,  an  avowry  or  cogni- 
zance without  naming  the  landlord  is  good, 
if  the  distress  be  alleged  to  be  within  his  fee 
or  seigniory ;  and  see  Banks  v.  AngcU,  7  Ad. 
&  E.  846,  as  to  stating  the  landlord  to  be  a  per- 
son unknown.  lb.  Coparceners  must  join 
in  ari  avowry  for  rent ;  tenants  in  common 
must  sever  except  on  a  distress  damage  feas- 
ant; a  joint  tenant  may  distrain  for  the 
whole  rent,  but  should  avow  for  part  only 
in  his  own  right,  and  make  cognizance  as 
bailiff  to  the  rest ;  a  husband  may  avow  in 
his  own  name  for  rent  dne  to  his  wife.  2 
Bing.  71 ;  1  Chit.  PI.  7th  ed.  593  ;  Harrison 
V.  Barnby,  5  T.  R.  246.  Form  of  avowry 
by  joint  tenant,  Pullen  v.  Pilmer,  Cartll. 
328.  One  or  two  joint  tenants  may  demise 
his  or  their  portion  to  another  so  as  to  create 
the  relationship  of  landlord  and  tenant  be- 
tween them,  with  a  right  to  distrain  in  re- 
spect of  rent  in  arrear.  Cowper  v.  Pleteher, 
34  L.  J.  Q.  B.  187.  In  case  of  doubt,  add 
a  second  avowry  stating  the  tenancy  under 
another  party,  of  whom  probably  plaintiff 
held.  As  to  a  ratification  by  a  landlord  of 
a  distress  not  authorized  by  him,  Taylerson 
V.  Peters,  7  Ad.  &  E.  110.  So  by  an  ex- 
ecutor. Whitehead  v.  Taylor,  10  Ad.  &  E. 
210. 

(r)  In  order  to  support  a  distress  there 
must  be  a  demise  at  a  specified  fixed  rent ; 


there  can  be  no  distress  except  for  an  agreed 
rent ;  Dunk  v.  Hunter,  5  B.  &  Aid.  322 ;  and 
a  demise  of  a  marl  pit,  and  8rf.  a  solid  yard 
for  all  marl  got,  is  sufficiently  certain  ;  Dan- 
iel V.  Gracie,  6  Q.  B.  145,  where  see  form  of 
avowry ;  as  to  right  to  distrain  where  there 
is  an  agreement  for  a  lease ;  Anderson  v. 
Midland  Ky.  Co.  30  L.  J.  Q.  B.  94 ;  or  for 
sale.  Yeoman  v.  Ellis,  36  L.  .J.  C.  P.  326. 
A  variance  as  to  the  yearly  amount  of  rent, 
or  the  times  when  payable,  would  formerly 
have  been  fatal ;  Brown  v.  Sayee,  4  Taunt. 
320 ;  Cossey  v.  Diggons,  2  B.  &  Aid.  546 ; 
Smith  V.  Walton,  8  Bing.  235  ;  Sergeant  i). 
Chafy,  5  Ad.  &  E.  356 ;  unless  the  judge  per- 
mitted an  amendment  at  the  trial,  which  now 
would  be  allowed  almost  as  a  matter  of 
course,  and  if  necessary,  the  conversion  of 
this  general  avowry  into  one  at  common  law. 
Roberts  v.  Snell,  1  M.  &  G.  577.  Where 
rent  is  at  a  certain  sum  per  annum,  and  no 
express  agreement  is  made  in  regard  to  the 
times  of  payment,  it  seems  that  it  is  payable 
yearly,  and  that  an  avowry,  not  stating  the 
time  of  payment,  would  be  deemed  an  alle- 
gation that  the  payment  was  to  be  annually 
only.  Lateh,  264";  Laycock  11.  Tufihell,  2 
Chit.  R.  531. 

(s)  It  is  not  necassary  to  prove  that  all 
that  is  here  laid  was  due.  The  action  is  de- 
feated if  less  than  the  amount  distrained  for 
and  here  cjaimedwas  in  arrear.  Forty  v.  Im- 
ber,  6  East,  434  ;  Johnstone  v.  Hudlestone,  4 
B.  &  C.  938.  As^to  whether  a  jury  may  find 
a  verdict  for  a  less  sum  due  on  an  apportion- 
ment, Neale  v.  Mackenzie,  2  Cr.,  M.  &  R. 
84  ;  but  reversed  on  error,  1  M.  &  W.  747. 
A  man  may  distrain  for  one  cause  and  avow 
for  another.  Short  w.  Hubbard,  2  Bing.  446 ; 
Phillips  V.  Whitsed,  29  L.  J.  Q.  B.  164.  It 
is  best  to  admit  a  part  payment  and  avow 
for  the  sum  really  due,  to  avoid  the  expense 
of  a  plea  in  bar  of  part  not  due.  3  Chit.  PI. 
7th  ed.  477. 

(i)  This  allegation  is  not  material  or  trav- 
ersable. Clarke  v.  Davies,  2  Marsh.  386  ;  7 
Taunt.  72. 
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3.  jBy  Executors  for  Rent  due  to  their  Testator,  (u) 

3  Moore,  638.     See  3  &  4  W.  4,  c.  42,  s.  37  ;  Prescott  v.  Boucher,  3  B.  & 
Ad.  849  ;  Staniford  v.  Sinclair,  2  Bing.  193. 

LIEN. 

Avowry  hy  Carriers  justifying  under  a  Greneral  Lien. 

Galloway  v.  Bird,  4  Bing.  299.    See  the  pleas  of  lien,  post,  "  Trover." 

MORTGAGE  DEED. 

Avowry  where  the  Might  to  distrain  was  created  hy  a  Mortgage  Deed 
between  Plaintiff  and  Defendant. 

Chapman  v.  Beecham,  3  Q;  B.  727.  (a;) 

PLEAS  IN  BAR. 
1.  Plea  to  an  Avowry  for  Rent ;  Denial  of  the  Tenancy,  (tf) 

That  the  plaintiff  [or  "  the  said  G.  H."]  did  not  hold  the  said  [dwelling- 
house]  as  tenant  thereof  to  the  defendant,  as  alleged. 


(k)  a  cognizance  by  defendant  as  bailifi 
of  an  executor,  for  rent  due  to  the  testator, 
is  supported  by  proof  of  a  distress  by  him 
in  the  name  of  the  testator  by  his  direction, 
but  after  his  death,  such  distress  having  been 
made  before  probate,  but  adopted  and  rati- 
fied by  the  executor.  Whitehead  v.  Taylor, 
10  Ad.  &  E.  210. 

[x)  A  mortgagor  in  possession  is  prce- 
sumptu  juris  entitled  to  distrain  as  bailiff  of 
the  mortgagee.  Trent  v.  Hunt,  9  Ex.  14 ;  22 
L.  J.  Ex.  318. 

(y)  This  plea  in  bar  of  non  tenuit  puts  the 
defendant  on  proof  of  the  tenancy  stated,  and 
tliat  it  existed  between  the  parties,  and  upon 
the  terms  stated  in  the  avowry ;  see  1  Saund. 
347,  see  note  (4) ;  2  Stark.  Ev.  3d  ed.  970 ; 
and  therefore  he  must  begin  at  the  trial. 
Downes  v.  Cooper,  2  Q.  B.  256,  where  see 
form  of  this  plea  with  a  special  inducement 
showing  defendant  was  estopped  by  an  award 
from  treating  plaintiff  as  his  tenant.  Nil 
habuit  in  tenementis  is  no  plea  in  bar  to  an 
avowry  for  rent  nnder  1 1  Geo.  2.  Sullivan 
V.  Stradling,  2  Wils.  208 ;  Alchorne  v. 
Gorarae,  2  Bing.  54 ;  Damer  v.  Hastings, 
4  Bing.  4.  Sec  the  cases  upon  the  principle 
that  a  tenant  cannot  dispute  his  landloixi's 
title  collected  in  Chit.  jr.  Contr.  Ind. 
'■  Landlord,"  &c.  See  Cooper  o.  Blaudy, 
4  M.  &  Sc.  562 ;  1  Bing.  N.  C.  45,  S.  C. ; 
Eldridge  v.  Mackenzie,  4  M.  &  G.  143. 
Where  a  third  person,  and  not  .the  party 
who  distrained,  demised  to  the  plaintiff, 
and  the  party  who  distrained  and  avows 
claims  from  the  person  who  demised,  the 
plaintiff  may,  on  the  above  plea  in  bar, 
deny  the  derivative  title.  6  Taunt.  202. 
So  where  the  tenant  was  not  let  in  by  the 
distrainer,  the  former  may  show  that  the 


latter  held  only  under  an  agreement  for  a 
lease,  and  that  the  legal  owner  claims  the 
rent.  Brookes  v.  Biggs,  2  Bing.  N.  C.  572. 
The  above  plea  in  bar  would  also  be  proper 
where  the  landlord's  title,  and  the  relation- 
ship of  landlord  and  tenant  had  ceased,  and 
another  party  had  claimed  and  become  the 
legal  owner  by  mortgage,  &c.  before  the 
distress;  Doe  d.  Marriott  v.  Edwards,  5 
B.  &  Ad.  1065 ;  Waddilove  v.  Barnet,  2 
Bing.  N.  C.  533;  Evans  ».  Elliott,  9  Ad. 
&  JE.  342 ;  Wheeler  v.  Branscombe,  5  Q. 
B.  373  ;  provided  the  rent  had  been  aetr 
uaUy  paid  to  the  mortgagee.  Boodle  c. 
Cambell,  2  D.  &  L.  66;  7  M.  &  G.  386. 
If  there  has  been  such  a  binding  agreement 
between  the  parties  for  the  payment  of  the 
rent  to  the  mortgagee  as  would  be  an  an- 
swer to  the  defendant's  claim  of  rent  from 
the  plaintiff,  that  should  be  specially  pleaded. 
Wheeler  v.  Branscombe,  5  Q.  B.  373 ;  and 
see  Davis  v.  Stacey,  12  Ad.  &  E.  506.  See 
form  of  plea,  Johnson  u.  Jones,  9  Ad.  &  E. 
909.  But  a  simple  plea  of  payment  would 
sufBce.  If  only  a  part  of  the  premises  has 
been  conveyed  away  by  the  landlord,  the 
rent  cannot  be  apportioned  in  an  action  of 
replevin'  an;ainst  him.  Boodle  c.  Cambell, 
supra.  Effect  of  partial  eviction  by  land- 
lord, &c.  upon  the  right  of  distress,  see 
Mackenzie  v.  Neale,  1  M.  &  W.  747.  I'roof 
of  eviction  on  non  tenuit.  Hopcroft  ;•.  Keys, 
9  Bing.  613.  Special  plea  of  evictidh.  3 
Chit.  PI.  7th  ed.  478  ;  1  Saund.  204,  note 
(2).  An  eviction  to  be  a  good  defence  must 
have  happened  before  the  rent  became  due. 
Boodle  V.  Cambell,  si«/)ia.  See  a  plea  that 
plaintiff  committed  a  breach  of  covenant,  in 
consequence  of  wliich  the  superior  landlord 
entered,  and   compelled   defendant   to   pay 
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2.  Plea  in  Bar,  Miens  in  Arrear,  (z) 

That  no  part  of  the  said  supposed  rent  in  the  said  avowry  and  cognizance 
[as  the  case  may  Je]  mentioned  was  in  arrear  from  the  plaintiff  to  the  said 
C.  D.  [or  "  G.  H."],  as  alleged. 

3.  Plea  in  Bar^^  ^nying  Defendant  was  Bailiff,  (a) 
That  the  defendatft  was  not  the  bailiff  of  the  said  E.  F.,  as  alleged. 

4.  Plea  of  Payment  to  a  Mortgagee  of  the  Premises. 

Johnson  v.  Jones,  9  Ad.  &  E.  909. 

5.  Plea  of  Payment  into  Court,  (b} 

The  plaintiff,  as  to  the  defendant's  avowry  [or  "  cognizance  "]  by  him  above 

pleaded,  brings  into  court  the  sum  of  £ ,  and  says  that  the  said  sum  is 

enough  to  satisfy  the  claim  of  the  defendant  in  respect  of  the  matter  in  the 
said  avowry  [or  "cognizance"]  alleged. 

6.  Plea  in  Bar,  Denial  of  the  Landlord' s  Reversionarg  Interest. 

See  forms,  &c.  and  law,  Pascoe  v.  Pascoe,  3  Bing.  N.  C.  898 ;  and  Preece 
V.  Corrie,  5  Bing.  24,  there  cited ;  3  B.  &  Ad.  586 ;  [Smith  v.  Mapleback, 
1  T.  E.  445.]  Qu.  whether  non  tenuit  or  non  demisit  would  be  suificient.  See 
Pascoe  V.  Pascoe  ;  Hooker  v.  Nye,  1  Cr.,  M.  &  K.  258,  260. 

7.  Plea  in  Bar,  that  the  Q-oods  were  privileged  as  being  on  the  Prem- 

ises in  the  way  of  the  Tenant'' s  Trade,  fc. 

See  forms,  Muspratt  v.  Gregory,  1  M.  &  W.  633  ;  Thompson  iJ.'^Maghiter, 
1  Bing.  283  ;  and  a  form  iu  trover,  Gibson  v.  Ireson,  3  Q.  B.  39 ;  post,  Pleas 
in  Trespass,  "  Distress."  Plea  of  privilege,  the  goods  being  implements  of 
husbandry,  Davies  v.  Aston,  1  C.  B.  746 ;  lb.  being  in  the  hands  of  a  com- 
mission agent  for  sale,  Findon  v.  M'Claren,  6  Q.  B.  891. 

8.  Plea  in  Bar  to  an  Avowry  for  Rent  in  Arrear  ;  tender  of  the  Bent 

and  Costs  after  the  taking  and  before  impounding,  (c) 

See  form,  Evans  v.  Elliott,  5  Ad.  &  E.  142 ;  Thomas  v.  Harries,  1  M.  &  G. 

him  the  rent,  Franklin  u.  Carter,  3  D.  &  Egginton,  8  C.  &  P.  748;   2  Stark,  JEv.  3d 

li.  213 ;  1  C.  B.  750.  ed.  974,                                                  ^**>» 

(z)  This  plea  admits  the  tenancy  upon  the  (a)  Evidence  of  a  prior  authority  to  dis- 
terms  stated  ;  Hill  v.  Wright,  2  Esp.  11. 669  ;  train,  or  of  a  subsequent  approval  and  rec- 
and  the  substance  of  it  is,  that  no  rent  was  ognition  of  the  act,  without  showing  a  prior 
due,  so  that  the  defendant  will  succeed  command,  will  be  necessary  to  support  this 
thereon  if  any  sum  were  due,  though  less  plea.  Trevillian  v.  Pine,  1 1  Mod.  112;  Vin. 
than  the  sum  difstrained  for.  Evidence  of  Ab.  Bailiff,  D. ;  2  Stark.  Ev.  3d  ed.  975. 
the  plaintiff  having  been  compelled  to  pay  See  Taylerson  v.  Peters,  7  Ad.  &  E.  "110. 
other'claims  paramount  to  those  of  the  land-  Authorityto  receive  rents  no  authority  to 
lord  may  be  given  under  this  plea,  and  no  distrain.  Ward  v.  Shew,  9  Bing.  608. 
special  plea  is  necessary  to  admit  proof  of  (b)  See  Common  Law  Procedure  Act, 
such  payments.  Jones  v.  Morris,  3  Ex.  1860,  s.  23,  and  ante,  Obs.  684. 
V  742.  But  such  payments  are  often  specially  (c)  After  impounding,  and  any  time  before 
pleaded.  See  note  (a),  infra.  The  plaintifi  sale,  the  tenant  may  tender  the  rent  and  ex- 
must  prove  the  whole  rent  was  satisfied,  and  penses,  and  any  detention  afterwards  is  wrong- 
therefore  must  begin  at  the  trial.     Cooper  y.  ful.     Johnson  i'.  Upham,  28  L.  J.  Q.  B.  252. 
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695  ;  and  see  Loring  v.  Warburton,  [EL,  Bl.  &  El.  507.]  Plea  of  tender  before 
the  distress.  3  Chit.  PI.  7th  ed.  486.  Tender  on  the  land.  lb.  235  ;  Tenant 
V.  Field,  [8  El.  &  Bl.  336  ;]  and  see  replication  of  tender.  Field  v.  Newport 
&c.  Ey.  Co.  3  H.  &  N.  309.  Release  of  the  rent.  Cooper  v.  Robinson,  10 
M.  &  W.  694. 

PLEAS  IN  BAR  TO  AN  AVOWRY  FOR  AN  ANNUITY  BEQUEATHED 

BY  WILL. 

1.  Denial  of  the  Will. 

That  the  said  D.  R.  did  not  make  and  publish  his  last  will  and  testament  in 
writing,  as  the  defendant  has  in  his  said  avowry  alleged. 

2.  Denial  of  the  Bequest. 

That  the  said  D.  R.  did  not  give  and  bequeath  to  the  defendant  E.  R.,  or 

her  assigns,  one  annuity  of  £ ,  for  and  during  the  term  of  her  natural  life, 

if  she  should  so  long  continue  a  widow  and  unmarried,  as  the  defendant  has  in 
his  said  avowry  alleged. 

3.   That  the  Testator  was  nan  compos. 

That  the  said  D.  R.  at  the  time  of  making  and  publishing  the  said  will  and 
testament  in  the  said  avowry  mentioned,  was  not  of  sound  and  disposing  mind, 
memory,  and  understanding. 

4.  That  the  Annuitant  (a  Widow)  committed  Adultery  ;  and  Itepli- 
catiQU,  Absence  of  the  Husband  for  Seven  Years  without  being 
heard  of. 

Wynne  v.  Wynne,  9  Dowl.  397 ;  2  M.  &  G.  8. 


REVERSION. 

Obs.  —  Ante,  593.  "  Not  guilty  "  admits  the  tenancy  as  laid,  and  that  the  premises 
were  in  the  possession  of  the  tenant  named,  the  demise  to  him  by  the  plain- 
tiff, and  that  the  reversion  belonged  to  the  plaintiff.  Raine  v.  Alderson,  4 
Bing.  N.  C.  "02.  It  would  deny  the  commission  of  the  acts  of  injury  charged, 
as  waste,  nuisance,  &c.;  Young  v.  Spencer,  10  B.  &'C.  145;  Kidgill  v.  Moor, 
9  C.  B.  365;  but  not  that  they  were  acts  of  a  wrongful  character.  Bacon  c. 
Smith,  1  Q.  B.  364,  note  (n);  Frankum  v.  Lord  Falmouth,  2  Ad.  &  E.  452. 
Semble,  defendant  might  plead  liberum  tenementum .  ^Vhere  the  acts  com- 
plained of  are  justi^ed,  of  course  there  must  be  a  special  plea  accordingly; 
see  GrifBths  v.  Jones,  1  M.  &  W.  731;  as  if  the  defendant  justify  pulling 
down  a  chimney,  on  the  ground  that  it  was  a  public  or  private  nuisance. 
Sanford  v.  Woods,  7  M.  &  G.  625.  A  plea  that  the  damage  was  done  by  in- 
evitable accident  by  the  wall  of  the  adjoining  house  belonging  to  the  defend- 
ant falling,  and  that  the  defendant  repaired  it  forthwith,  was  held  bad  for 
not  alleging  that  the  defendant  entered  on  plaintiff's  land  without  the  license 
of  the  tenant.     Taylor  v.  Stendall,  3  D.  &  L.  162. 

1.  For  an  Injury  to  the  Plaintiff 's  Reversionary  Interest  in  Goods ; 
Plea,  Denial  of  its  Title. 

That  the  plaintiff  was  not  the  owner  or  proprietor  of  the  said  goods  and 
VOL.  n.  44 
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chattels,  nor  did  the  said  supposed  reversionary  property  and  'interest  therein 
belong  to  the  plaintiff,  as  alleged. 

2.  Plea  that  the  Injury  complained  of  was  a  Sale  by  the  Defendant,  as 

Sheriff,  not  in  Market  Overt.  (iT) 

Tancred  v.  Allgood,  4  H.  &  N.  438  ;  The  Lancashire  Wagon  Co.  v.  Fitz- 
hngh,  [6  H.  &  N.  502.] 

3.  To  a  Count  for  an  Injury  to  Plaintiff's  Reversion  ;  Pleas  denying 

the  Possession  of  the  Property  hy  the  Tenant  of  the  Plaintiff. 

That  the  said  [messuage]  was  not  in  the  possession  of  the  said  A.  B.  as 
tenant  to  the  plaintiff,  as  alleged. 

4.  Denial  that  the  Reversion  was  in  the  Plaintiff. 

That  the  reversion  of  the  said  [messuage]  was  not  in  the  plaintiff,  as 
alleged. 

[6.  Plea  in  an  Action  hy  a  Landlord  against  his  Tenant  for  removing 
Fixtures,  justifying  the  Removal  of.  them  as  Tenant's  Fixtures. 

That  the  said  fixtures  were  tenant's  fixtures  belonging  to  the  defendant, 
which  he  as  tenant  of  the  said  dwelling-house  was  lawfully  entitled  to  pull 
down  and  remove  during  his  tenancy  of  the  said  dwelling-house  ;  and  the 
defendant  during  his  said  tenancy  carefully  pulled  down  and  removed  the 
same,  and  in  so  doing  unavoidably  a  little  damaged  the  walls  of  the  said 
dwelling-house,  doing  no  unnecessary  damage  thereto,  and  the  defendant  be- 
fore the  end  of  his  said  tenancy  repaired  and  restored  the  said  walls,  which 
are  the  alleged  grievances.] 

1 

SEDUCTION.     See  "Master  and  Servant,"  ante,  668. 


SERVANTS. 
See  "Agents,"  ante,  637;  "Master  and  Servant,"  ante,  6Q8. 


SHERIFF. 

Ob8. — As  to  the  effect  of  the  general  issue,  see  R.  G.  T.  T.  1853,  i.  16,  and 
Hodges  1).  Patterson,  26  L.  J.  Ex.  223.  It  would  admit  the  judgment,  the 
issuing  of  the  writ,  the  indorsement  thereon,  its  delivery  to  the  defendant, 
that  he  was  sheriff,  and  also  that  he  levied  the  moneys.  In  an  action  for 
falsely  returning  nulla  bona  to  3,fi.fo..,  not  guilty  denies  that  the  sheriff  made 
the  return  alleged.  Wright  v.  Lainson,  2  M.  &  W.  739. 
The  bankruptcy  of  the  debtor  before  execution,  or  that  he  assigned  the  goods 
to  a  third  person,  would  not  be  admissible  under  it.  lb.;  and  Lewis  v.  Alcock, 
3  M.  &  W.  188;  6  Dowl.  389.  In  an  action  for  falsely  returning  want  of 
buyers,  the  general  issue  would  deny  that  the  sheriff  was  able  to  seU  or  raise 

(d)  See  ante,  p.-594,  note  (m). 
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Obs.  the  money.  Rowe  w.  Ames,  6  M.  &  W.  747;  8  Dowl.  750.  As  to  what  is 
put  in  issue  on  a  plea  of  not  guilty  in  an  action  for  wrongful  discharge  of  a 
debtor  arrested  on  a,  ca.  sa.  Wallinger  v.  Gurney,  11  C.a.  N.  S.  182;  31 
L.  J.  C.  P.  55.  Not  guilty  by  statute  in  an  action  against  the  high  bailiff  of 
the  county  court.  Burton  u.  L,egros,  34  L.  J.  Q.  B.  91;  White  v.  Morris,  11 
C.  B.  1015;  21  L.  J.  C.  P.  185.  In  an  action  for  not  arresting  on  mesne 
process,  the  plea  of  not  guilty  will  not  admit  evidence  to  show  that  the  plain- 
tiff directed  the  officer  not  to  make  the  arrest  under  the  circumstances.  How- 
den  V.  Standish,  6  C.  B.  504. 

Under  a  traverse  of  the  levy  the  sheriff  might  show  that  the  goods  vested  in 
the  assignee  before  the  seizure  could  be  made.     Rowe  v.  Ames,  supra. 

As  to  a  plea  of  leave  and  license  in  an  action  of  negligence  for  carelessly  con- 
ducting a  sale  under  a  j?.  fa.  Wright  v.  Child,  L.  B,.  1  Ex.  358.  As  to  pleas 
and  replications  thereto  of  the  production  by  the  execution  debtor  of  a  cer- 
tificate of  the  registration  of  a  deed  under  the  bankruptcy  act,  1861,  Lloyd 
V.  Harrison,  34  L.  J.  Q.  B.  97;  35  L.  J.  Q.  B.  153;  L.  R.  1  Q.  B.  502;  Wil- 
liams V.  Rose,  27  L.  J.  Ex.  12;  Dignam  v.  Bailey,  37  L.  J.  Q.  B.  71;  and  a 
plea  to  the  damage  alleged.  Hobson  v.  Thellusson,  36  L.  J.  Q.  B.  302;  [L. 
R.  2  Q.  B.  642.] 

In  an  action  of  trespass,  where  the  plaintiff  proved  that  the  sheriff  had  seized 
the  goods  under  an  execution,  and  had  sold  them  to  the  plaintiff,  the  defend- 
ant may  show  under  the  plea  of  not  possessed,  that  such  sale  was  fraud- 
ulent, and  that  he  seized  under  another  execution.  Ashby  v.  Minnitt,  8  Ad. 
&  E.  121. 

Ante,  "Sheriff,"  "Not  Guilty,"  "Not  Possessed,"  "Leave  and  License," 
"Nul  Tiel  E«cord." 

1.  Plea  denying  the  suing  out  of  the  Process. 

That  he  did  not  sue  or  prosecute  the  said  writ  out  of  the  said  court,  as 
alleged. 

2.  Plea  denying  the  delivery  of  Process  to  Defendant. 
That  the  said  vrrit  was  not  delivered  to  the  defendant,  as  alleged. 

3.  Plea  that  Debt  was  under  .£20. 

That  the  plaintiff  had  not  a  cause  of  action  to  the  amount  of  £20,  or  up- 
wards, as  alleged,  (e) 

4.  Plea  to  a  Declaration  for  falsely  returning  Nulla  Bona  to  a  Fi.  Pa., 
that  the  Defendant  did  not  levy.  (/) 

That  he  did  not,  under  or  by  virtue  of  the  said  writ  of  execution,  as  such 

(e)  According  to  the  statement  in  the  dec-  the  benefit  of  the  plaintiff,  either  becanse 

laration,  see  1  &  2  Vict.  c.  110,  s.  3,  and  there  was  a  writ  prior    to    the   plaintiff's 

ante,  declarations,  "  Sheriff,"  form  7.  which  exhausted  all  the  goods  ;  Winter  v. 

{/)  See  the  declaration,  form  1,  ante,  p.  Freeman,  U  Ad.  &  E.  539;  or  because  the 
596.  This  plea  denies  that  there  was  any  sheriff  was  obliged  to  pay,  out  of  the  goods 
seizure  under  the  plaintiff's  writ ;  Drewe  v.  seized,  a  year's  rent  to  the  landlord,  under 
Lainson,  11  Ad.  &  E.  538;  that  is,  any  8  Anne,  c.  14,  s.  1,  which  left  no  sui-plus; 
seizure  of  goods  liable  to  execution  at  the  lb. ;  and  see  Cocker  v.  Musgrove,  1 5  L.  J. 
suit  of  the  plaintiff.  Heenan  v.  Evans,  3  M.  Q.  B.  365 ;  or  that  the  goods  of  the  debtor 
&  G.  399 ;  S.  C.  1  Dowl.  N.  S.  204.  There-  were  his  only  as  trustee.  Per  Maule  J.  in 
fore  it  denies  also  the  sale,  and  that  the  de-  Heenan  v.  Evans,  supra.  The  plaintiff  may 
fendant  held  the  proceeds  for  the  purpose  show  in  answer  that  a  prior  judgment,  which 
of  paying  them  over  to  the  plaintiff ;  lb. ;  the  sheriff  contends  has  exhausted  the  debt- 
hut  it  pn'm«yocie  admits  a  seizure  under  some  or's  goods,  was  fraudulent  against  the  plain- 
writ  ;  in  answer  to  which  the  defendant  may  tiff,  under  13  Eliz.  c.  5,  and  that  the  sheriff 
show  that  such  seizure  could  not  inure  to  had  notice  of  that  fact,  or  might  have  dis- 
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sheriff  as  aforesaid,  levy  (g)  the  moneys  indorsed  on  the  said  writ,  and  so 
directed  to  be  levied  as  aforesaid,  or  any  part  thereof,  out  of  the  said  goods, 
or  out  of  any  part  thereof,  as  alleged. 

5.  For  not  seizing  Croods  under  a  Fieri  Facias  ;  Plea  that  there  were 

no  such  Groods.  (K) 
That  there  was  not  at  any  time  from  the  time  of  the  delivery  of  the  said 
writ  to  him  until  the  said  return  thereof,  any  goods  or  chattels  of  the  said 
F.  W.  vrithin  the  said  bailiwick  of  the  defendant,  as  such  sheriff  as  aforesaid, 
whereof  the  said  defendant  had  notice,  or  could  or  might  or  ought  to  have 
levied  the  said  moneys  so  indorsed  on  the  said  writ  and  directed  to  be  levied 
as  aforesaid,  or  any  part  thereof,  as  alleged. 

6.  That  the  Plaintiff  directed  the  Defendants  not  to  execute  the 

Writ.  (J) 

That  after  the  delivery  of  the  said  writ  to  the  defendant  as  such  sheriff  as 
aforesaid,  and  before  the  said  return  thereof,  and  before  the  commencement  of 
this  suit,  the  plaintiff  ordered  and  directed  the  defendant  under  the  said  writ 
not  to  levy  the  said  moneys  on  the  said  goods  and  chattels,  and  then  dis- 
charged the  defendant  from  further  executing  the  said  writ  on  the  said  goods 
and  chattels,  or  any  of  them,  as  alleged. 

7.  Plea  to  an  Action  for  Wrongful  Discharge  of  a  Judgment  Debtor, 
that  the  Discharge  was  made  under  a  Written  Order  from  the 
Plaintiff '' s  Attorney.  (¥) 

Hodges  17.  Paterson,  26  L.  J.  Ex.  223. 

a 

8.  Plea  to  an  Action  for  Escape  of  Payment  into  Court  of  Part  of 

Claim,  and  Payment  before  Action  of  Residue. 
Hemming  v.  Hale,  7  C.  B.  N.  S.  487. 

9.  Plea  to  an  Action  for  Escape,  that  the  Execution  Debtor  produced 
a  Certificate  of  the  Registration  of  a  Deed  under  the  198f7i  section 
of  the  Bankruptcy  Act,  1861. 

Lloyd  V.  Harrison,  [L.  E.  1  Q.  B.  502  ;]  Williams  v.  Eose,  L.  E.  3  Ex.  5 ; 
Dignam  v.  Bailey,  L.  E.  3  Q.  B.  178. 

covered  it  by  reasonable  diligence.    Imray         (t)  As  to  the  facts  that  will  support  this 

V.  Magnay,  11  M.  &  W.  273.     It  is  no  plea  plea,  see  Hunt  v.  Hooper,  12  M.  &  W.  672; 

to  this  action  that  the  plaintiff  after  the  re-  and  see  Walker  v.  Hunter,  [2  C.  B.  324.] 

turn  of  the  writ  brought  a  second  action  on  Leave  and  license  would  seem  a  sufficient 

the  judgment,  and  obtained  a  second  judg-  plea  in  this  case.     See  form.  Gore  v.  Lloyd, 

ment  thereon.    Pitcher  v.  King,  9  Ad.  &  E.  12  M.  &  W.  466. 
2S8.  {k)  By  the   common  law  procedure   act, 

(j)  See  Stubbs  v.  Lainson,   1   M.  &  W.  1852,  s.  126,  it  is  enacted  that  a  written  order 

728.  under  the  hand  of  the  attorney  in  the  cause, 

(7i)  MuUett  V.  Challis,  16  Q.  B.  240.     See  by  whom  any  writ  of  ca.  sa.  shall  have  been 

Wintle  V.  Freeman,  11  Ad.  &  E.  540  ;  Hee-  issued,  shall  justify  the  sheriff,  &c.  in  whose 

nan  v.  Evans,  1  Dowl.  N.  S.  204;  3  M.  &  G.  custody  the  party  may  be  under  such  writ  in 

399.     The  defendant  may  show  under  this  discharging  such  party,  unless  the  party  for 

plea  the  exhaustion  of  the  goods  by  prior  whom  such  party  professes  to  act  shall  have 

claims.    See  Cocker  v.  Musgrove,  [9  Q.  B.  given  written  notice  to  the  contrary  to  such 

223.]  sheriff,  &c. 
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10.  Replication  to  the  preceding  Plea,  that  the  Debt  in  respect  of 
which  the  Judgment  was  obtained  arose  after  date  of  the  Registra- 
tion of  the  Deed. 

Williams  v.  Rose,  L.  R.  3  Ex.  5 ;  Dignam  v.  Bailey,  L.  R  3  Q.  B.  178. 

11.  Plea  to  a  Declaration  for  falsely  returning  want  of  Buyers,  that 
Judgment  upon  which  Writ  was  issued  was  founded  on  a  Warrant 
of  Attorney  undfir  Circumstances  which  took  all  Interest  in  the 
Goods  away  from  Plaintiff,  (l) 

Wylie  V.  Birch,  4  Q.  B.  566. 

12.  Plea  to  an  Action  for  not  returning  the  Writ,  that  the  alleged 
Damage  was  caused  by  the  Plaintiff's  own  Default,  and  other 
Pleas. 

Woodman  v.  Gist,  8  C.  &  P.  214. 

13.  Plea  to  an  Action. for  not  levying,  that  Plaintiff  sustained  no 

Damage  by  reason  of  the  Default  of  the  Defendant. 
Hobson  V.  Thellusson,  L.  R.  2  Q.  B.  642. 

14.  Pleas  to  an  Action  by  a  Landlord  against  a  Sheriff  for  removing 
Q-oods  taken  in  Execution,  without  satisfying  a  Year's  Rent  due, 
ante,  599,  Form  12. 

1.  That  Defendant  had  not  Notice  of  any  Rent  being  due. 

2.  That  no  such  Rent  was  due.  (m) 

Reed  v.  Thoyts,  6  M.  &  W.  412 ;  9  C.  &  P.  515. 

15.  Plea  to  an  Action  for  taking  Plaintiff  to  Prison,  ^c.  the  Plain- 
tiff being  willing  to  go  to  a  House  of  her  own  nomination,  that  De- 
fendant acted  on  request  of  Plaintiff. 

SUk  V.  Humphreys,  4  Ad.  &  E.  969. 

(I)  See  ante,  Obs.  690,  and  see  the  cases  nied  under  either  of  these  pleas,  and  there- 
referred  to,  ante,  691,  form  1.  See  forms  fore  no  evidence  is  necessary  to  connect  the 
of  pleas:  1.  That  the  judgment  was  on  a  sheriff  with  the  party  who  seized  beyond 
warrant  of  'attorney,  and  that  the  execu-  the  declaration  of  the  latter  to  that  effect, 
tion  debtor  became  a  bankrupt,  and  a  fiat  Reed  v.  Thoyts,  supra ;  and  see  Bareham  v. 
issued  against  him  before  the  sale ;  and  sim-  Bullock,  10  Ad.  &  E.  23.  See  other  forms, 
ilar  pleas  showing,  2.  That  plaintiff  had  Eiaeley  «.  Ryle,  U  M.  &  W.  16.  In  Foster 
notice  of  the  bankruptcy  before  the  sale,  v.  Cookson,  MS.  Patteson  J.  allowed,  at 
and  defendant  before  the  return,  and  that  chambers,  in  addition  to  the  above  pleas,  1, 
the  assignees  had  claimed   the  goods ;  and  a  denial  that  the  defendant  took  the   goods 

3.  That  the  warrant  of  attorney  was  given  of  the  tenant  under  the  writ  of  execution ; 
by  way  of  fraudulent  preference ;  these  pleas  and  2,  a  denial  that  the  execution  debtor 
were  held  good  as  showing  that  the  plaintiff  was  tenant  to  the  plaintiff.  See  those  forms 
coiUd  have  sustained  no  actual  damage  by  in  Gore  v.  Lloyd,  12  M.  &  W.  465.  The 
the  defendant's  breach  of  duty.  Wylie  t>.  sheriff  is  not  liable  unless  the  goods  have 
Birch,  4  Q.  B.  566.  been  actually  removed.    Smallman  v.  Pol- 

(»i)  The  fact  of  the  execution  is  not  de-    lard,  6  M.  &  G.  1001. 
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16.  Plea  to  an  Action  for  False  Imprisonment,  that  Plaintiff  repre- 

sented herself  to  be  the  Person  named  in  the  Writ. 
Dunston  v.  Paterson,  [2  C.  B.  N.  S.  495.] 

17.  Plea  to  an  Action  in  Trespass,  that  Defendant  was  Sheriff,  ^e. 

and  that  Plaintiff  made  a  Q-reat  Noise,  ^c.  at  an  Election. 
Spilsbury  v.  Micklethwaite,  1  Taunt.  146. 

18.  Plea  to  an  Action  iy  a  Sheriff  against  an  Attorney  for  indorsing 
a  Wrong  Address  on  Writ,  that  the  Defendant  acted  in  Q-ood  Faith. 

Childers  v.  WooUer,  29  L.  J.  Q.  B.  129. 

19.  Pleas  of  Justification  under  Process,  and  Replications  thereto. 
See  post,  "  Trespass." 


SHIPS. 

1.  Not  Guilty. 

Ante,  636. 

2.  Plea  to  a  Declaration  for  carelessly  running  down  Plaintiff  ^ s  Ves- 
sel, that  Defendant  was  not  possessed  of  the  Vessel  which  did  the 
Injury,  (n) 

That  the  said  ship  was  not  the  defendant's,  as  alleged. 

3.  Plea  that  the  Loss  was  occasioned  by  the  Fault  of  a  Pilot  whose 

Frnployrtient  was  compulsory,  (o) 

That  the  loss  and  damage  complained  of  were  occasioned  by  the  fault  or 

(n)  See  form,  &c.  Dunford  v.  Trattles,  1  ants  were  not  possessed,"  &e.  as  above,  be- 

D.  &  L.  554  ;  and  see  Wolfe  v.  Beard,  8  C.  &  cause  where  the  defendant's  vessel  is  neces- 

P.  374,  and  the  notes  and  Obs.  ante,  600  et  sarily  in  the  charge  of  a  pilot,  it'  is  not  true, 

seq.     Not  guilty  would  merely  deny  the  care-  as  alleged  in  the  declaration,  that  the  defend- 

lessness  of  defendant  or  his  crew,  &c.and  ant  had  the  care,  government,  &c.  thereof; 

that    it    occasioned    the    injury   stated.     It  the  pilot  act  being  merely  declaratory  of  the 

would  admit  that  plaintiff  was  possessed  of  common  law,  which  prevents  a  party  being 

hia  ship  as  alleged  ;   and  where  defendant  responsible  for  the  act  of  his  agent,  when  he 

denies  that  he  was  owner,  &c.  of  the  other  is   compelled  to   employ   that    agent.     The 

vessel,  it  is  necessary  to  plead  that  fact  sepa-  Agricola,  2  Rob.  Adm.  Bep.  10.     See  Ab- 

rately.     See  the  Obs.  ante,  "Negligence,"  bott.   Ship,  by   Serj.   Shee ;  also,  Greneral 

564  and  670,  as  to  the  collision  of  carria<;es,  Steam  Navigation  Co.  v.  Guillon,  11  M.  & 

which,  for  the  most   part,  apply  to   ships.  W.  895.     Though  the  Thames  watermen's 

Where  the  defendant  or  the  master  of  his  act  compels  the  owner  of  a  vessel  to  navi- 

sbip  was  bound  under  the  act  of  parliament  gate  it  by  one  selected  from  that  class,  the 

to  take,  and  had  a  licensed  pilot  on  board  at  owner  is  nevertheless  answerable  for  the  neg- 

the  time  of  the  collision,  and  the  vessel  was  ligence  of  the  navigator.     Martin  v.  Timper- 

then  under  the  charge  of  the  pilot,  the  own-  ley,  4  Q.  B.  298. 

era  and  masters  are  not  liable  for  the  dam-        (o)  As  to  compulsory  pilotage,  see  Rodri- 

age  done  to  the  other  vessel  by  the  careless-  guez  v.  Melhuish,  10  Ex.  110  ;  The  Halley, 

ness,  &c.  of  the  pilot.     Ante,  603,  Obs.    See  L.  R.  2  Adm.  3 ;  The  Hanna,  L.  B.  1  Adm. 

a  special  plea  setting  out  this  defence.  Lucey  283  ;  The  Agricola,  2  W.  Bob.  Ad.  10,  15 ; 

V.  Ingram,  6  M.  &  W.  302.     It  would  be  The  Tyne   Improvement  Commissioners  v. 

questionable,  however,  whether  it  might  not  The  General  Steam  Navigation  Co.  L.  R.  2 

be  relied  upon  under  a  "  plea  that  defend-  Q.  B.  65. 
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incapacity  of  a  qualified  pilot  then  employed  as  such,  and  acting  in  charge  of 
the  said  ship  of  the  defendant  within  a  district  where  the  employment  of  such 
pilot  was  and  is  compulsory  by  law. 


SHOOTING.    Ante,  603,  and posi,  "  Trespass  to  Realty." 


SLANDER.     See  "Libel." 


SUPPORT. 


Obs.  —  See  ante,  604,  as  to  the  right  of  support.  The  general  issue  operates  only 
as  a  denial  of  the  wrongful  act,  and  would  admit  the  possession,  and  matters 
stated  in  the  inducement.     R.  G.  T.  T.  1853,  r.  16. 

1.  Plea  denying  the  Plaintiff'' s  Possession. 

That  the  plaintiff  was  not  possessed  of  the  said  [^according  to  the  fact^,  as 
alleged. 

2.  Plea  denying  Plaintiff 's  Might  of  Support. 

That  the  plaintiff  was  not  entitled  to  have  the  said  [^according  to  the  fact'] 
supported  by  the  land  adjacent  or  subjacent  £aecordinff  to  the  allegations  of  the 
declaration]. 

[3.  Plea  to  an  Action  of  Trespass  justifying  under  a  Right  of  Support 
and  of  Entry  to  maintain  and  repair  the  Support  to  Defendant's 
Mouse. 

That  at  the  time  of  the  alleged  trespasses  he  was  possessed  of  a  dwelling- 
house  adjoining  the  said  close  and  wall  of  the  plaintiff,  and  the  respective 
occupiers  of  the  said  dwelling-house  for  twenty  [or  forty]  years  before  this 
suit  enjoyed  as  of  right  and  without  interruption  the  right  and  easement  of 
having  certain  parts  of  the  said  dwelling-house  built  into  and  supported  by 
certain  parts  of  the  said  close  and  wall  of  the  plaintiff,  and  of  breaking  and 
entering  the  said  close  and  wall  of  the  plaintiff  for  the  purpose  of  repairing 
and  maintaining  the  said  parts  of  the  said  dwelling-house,  and  of  doing  there 
all  things  necessary  in  that  behalf  from  time  to  time  as  occasion  should  re- 
quire ;  and  the  said  trespasses  were  an  exercise  by  the  defendant  of  the  said 

said  right.] 

• 

SURGEONS. 

Obs.  —  In  an  action  against  a  medical  man  for  neglect,  see  ante,  607,  the  plea  of 
not  guilty  would  put  the  plaintifE  upon  proof  of  the  breach  of  duty,  but  not 
of  the  retainer,  which,  if  disputed,  must  be  denied  by  a  special  plea.  See 
"  Acents,"  "  Apothecaries,"  "  Physicians,"  and  Gladwell  v.  Steggall,  6  Bing. 
N.  C.  793. 
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* 

TENDER  OF  AMENDS. 

Obs.  —  In  general  a  tender  before  action  cannot  be  pleaded  in  an  action  ex  delicto. 
But  in  many  cases,  by  statute,  such  as  the  criminal  law  consolidation  act, 
24  &  26  Vict.  u.  66,  s.  113;  lb.  c.  97,  s.  71;  lb.  c.  99,  s.  3;  11  &  12  Viet, 
c.  44,  s.  11,  a  tender  of  amends  before  action  may  be  effectually  made  and 
pleaded.  According  to  the  decision  in  Jones  v.  Gooday,  9  M.  &  W.  744; 
11  L.  J.  Ex.  297,  the  defendant  need  not  pay  the  money  tendered  into  court, 
or,  if  the  statute  gives  him  the  privilege  of  pleading  the  general  issue,  plead 
tender  of  amends.  See  plea  of  tender  of  amends  in  an  action  for  an  irregu- 
lar distress,  ante,  646,  form  3,  and  note  (d). 

Tender  of  Amends   in   an  Action  against   a  Railway   Company  for 

Neglect,  ^c.  (^) 
That  the  said  acts  and  grievances  in  the  declaration  mentioned  were  com- 
mitted in  the  execution  of  an  act  of  parliament  passed  in  the year  of  the 

reign  of  her  majesty  Queen  Victoria,  intituled  "An  act  for"  [state  title  of  act\, 
and  after  the  committing  of  the  said  grievances,  and  before  action,  the  defend- 
ant tendered  and  offered  to  pay  to  the  plaintiff  £ ;  as  amends  for  the  said 

grievances  so  committed,  the  same  being  sufficient  amends  for  the  said  griev- 
ances, and  which  the  plaintiff  refused  to  accept  and  receive. 


TRESPASS. 

I— TO   THE   PERSON. 

Obs.  —  See  ante,  635.  Not  guilty  in  trespass  to  persons  only  denies  the  fact  of 
the  defendant  having  done  or  caused  the  act  complained  of.  R.  G.  T.  T. 
1853,  I-.  16;  Boss  u.  Litton,  5  C.  &  P.  407j  Goodman  v.  Taylor,  lb.  410; 
Pearcey  v.  Walter,  6  C.  &  P.  232.  In  an  action  for  assault,  leave  and  license 
may  be  given  in  evidence  under  not  guilty.  Christopherson  k.  Bare,  11  Q. 
B.  473.  But  no  matter  which  goes  to  excuse  the  act  of  the  defendant  can 
be  given  in  evidence  in  bar  of  the  action,  under  not  guilty.  Hall  v.  Eearn- 
ley,  3  Q.  B.  919. 

A  person  who  is  prima  facie  a  trespasser  must  justify  specially.  Bryant  v.  Glut- 
ton, 1  M.  &  W.  408.  The  chancellor  sued  in  trespass  for  committing  a 
solicitor  to  a  bankrupt  commission  for  not  obeying  an  order,  need  plead  only 
not  guilty.  Dicas  v.  Lord  Brougham,  6  C.  &  P.  249.  See  Buron  v.  Den- 
man,  2  Ex.  167. 

If  the  trespass  is  the  result  of  the  plaintiff's  own  fault,  such  as  by  slipping  off  a 
pavement  so  that  defendant  unintentionally  drove  over  him,  this  defence 
should  be  specially  pleaded ;  but  if  it  arose  from  superior  agency,  it  would  be 
admissible  under  the  general  issue.  Hall  o.  Fearnley,  3  Q.  B.  919.  See 
form  of  plea,  Cotterill  v.  Starkie,  8  C.  &  P.  694.  It  would  seem,  also,  that 
the  plaintiff's  negligence  should  be  specially  pleaded  where  the  defendant 
admits  a  trespass.  Knapp  v.  Salisbury,  2  Camp.  500.  See  Christopherson 
V.  Bare,  uK  sup.  If  the  plaintiff  drove  against  the  defendant,  that  may  be 
shown  under  not  guilty.  Pearcey  v.  Walter,  6  C.  &  P.  232.  Plea  that  the 
defendant's  horse  took  fright  and  ran  against  plaintiff.  Wakeman  v.  Robin- 
son, 1  Bing.  213. 

The  mere  touching  a  plaintiff  for  the  purpose  of  attracting  his  attention  is  not 
an  assault  for  which  the  defendant  can  be  sued.  Coward  v.  Baddeley,  28  L. 
J.  Ex.  260.  There  must  be  a  hostile  intention  to  constitute  an  assault.  lb. 
The  defendant  cannot,  under  the  plea  of  not  guilty,  give  in  evidence  matter 
which  amounts  to  a  justification,  in  mitigation  of  damages,  but  he  may  give  in 

(p)  See  a  form  of  plea  of  tender  of  amends  and  disclaimer  of  title,  Williams  v.  Price, 
3  B.  &  Ad.  695. 
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Obs.    evidence  for  sucli  purpose  matter  which  cannot  be  pleaded  as  a  justification. 
Linford  v.  Lake,  3  H.  &  N.  276;  27  L.  J.  Ex.  334.     See  EowchfBe  v.  Mur- 
""  ray,  1  Cr.  &  M.  513;  Watson  v.  Christie,  2  B.  &  P.  225,  note. 

"Master  and  Servant,"  718,  form  2,  "Notice  of  Action,"  ante,  674. 

1.  Not  Guilty. 
Ante,  636. 

2.  Son  Assault  Demesne,  (^q) 

That  the  plaintiff  first  assaulted  [and  beat]  the  defendant,  v?ho  thereupon 
necessarily  committed  the  alleged  assault  [or  trespass,  or  did  what  is  com- 
plained of]  in  Lis  own  defence. 

[2a.  Another  Form. 

And  the  defendant  comes  and  says  the  plaintiff  first  assaulted  him,  and  he 
only  defended  himself.] 

3.  Plea  that  the  Defendant  assaulted  the  Plaintiff  in  endeavoring  to 
prevent  him  from  assaulting,  ^c.  a  Third  Person,  and  to  preserve 
the  Peace,  (r) 

That  the  plaintiff  first  assaulted  E.  F.  (s)  "the  son,"  or  "wife,"  or  "servant" 
of  the  defendant  [a«  the  case  may  5e],  and  was  continuing  to  do  so,  whereupon 
the  defendant  gently  (t)  laid  his  hands  on  the  plaintiff,  in  order  "  to  preserve 
the  peace  [if  the  plaintiff  was  assaulting  the  defendant's  son,  Sfc.  instead  of 
these  last  words  sag,  "  to  defend  the  said  E.  F.,  the  son  of  the  defendant "], 
doing  no  more  than  was  necessary  for  that  purpose,  which  is  the  alleged  as- 
sault. 

(g)  Common  Law  Procedure  Act,  1852,  (r)  See  another  similar  form,  stating  in- 
sch.  B,  45.  If  the  plea  be  pleaded  to  part  only  stead  of  the  name  here,  "a  certain  boy 
of  the  declaration,  it  must  be  limited  accord-  whose  name  is  to  the  defendants  unknown ; " 
ingly.  Take  care  that  the  plea  be  not  made  and  replication  that  the  boy  was  plaintiff 's 
to  answer  mere  matter  of  aggravation.  See  son,  and  that  he  was  moderately  correcting 
an  instance,  Griffiths  v.  Dunnett,  8  Scott  N.  him.  Winterbourne  v.  Brooks,  2  Car.  &  K. 
R.  836.  Where  there  are  several  assaults  16.  It  is  said  to  have  been  decided  tliat 
there  should  be  a  separate  plea  of  son  assault  merely  to  collar  a  man  to  prevent  his  fighting 
demesne  to  each  count,  if  each  assault  be  jus-  with  another  i&  an  assault  or  battery.  Griffin 
tified  in  self-defence.  Declaration,  that  de-  k.  Parsons,  1  Sel.N.  P.  27  (n).  Take  care  not 
fendant  assaulted  plaintilf  and  wrenched  a  to  plead  this  plea  to  the  whole  of  a  count,  if 
stick  from  his  hands,  and  with  the  said  stick  it  contain  allegations  which  the  defendant 
and  with  his  fists  gave  the  plaintiff  blows,  cannot  justify  by  the  plea.  See  a  form  of 
&c.  Plea,  as  to  the  assaulting  the  plaintiff  plea  that  pliiintiff  assaulted  the  defendant, 
with  the  stick  and  with  his  fists  givmg  him  who  therefore  gave  him  into  custody.  Cow- 
blows,  &c.  son  assault  demesne.  Held,  after  ard  v.  Baddeley,  28  L.  J.  Ex.  260 ;  Derecourt 
verdict,  that  the  plea  sufficiently  justified  the  v.  Corbishley,  5  El.  &  Bl.  188  ;  24  L.  J.  Q. 
battery  with  the  stick  as  well  as  the  assault.  B.  313. 

Blunt  V.  Beaumont,  2  Cr.,  M.  &  R.  412.     A        (s)  See   plea  justifying   an  assault   by  a 

loounrfinj  may  be  justified  in  se//^defence;  but  captain   of  a  vessel  to   prevent  plaintiff,  a 

in  defence  of  the  possession  of  property  the  passenger,  fighting  with  another  passenger, 

plea  must  be  only  molliter  manus  imposuit,  un-  Noden  v.  Johnson,  1 6  Q.  B.  218  ;  20  L.  J.  Q. 

less  there  be  resistance,  &c.  on  the  plaintiff's  B.  95  ;  and  see  Scruton  v.  Taylor,  8  Dowl. 

part.    lb.;  Alderson  v.  Waistell,  1  C.  &  K.  110. 

358.    If  a  man  be  attacked,  he  has  aright        (t)  See    Com.   Dig.   Pleader,   3,   m.   15, 

to  defend  himself  by  striking  blows  in  return.  Burn's  Justice,  tit.  Assault;  Bone  v.  Daw, 

but  not  to  revenge  by  subsequently  striking  3  Ad.  &  E.  712  ;  Barfoot  v.  Reynolds,  2 

an  unnScessarv  blow.    Reg.  v.  DriscoU,  1  C.  Str.  953. 
&M.214. 
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4.  Replication  of  Excess,  to  a  Plea  of  Son  Assault  Demesne,  (m) 

That  the  defendant  committed  the  trespasses  in  the  said  declaration  men- 
tioned to  a  greater  degree  and  extent,  and  with  more  force  than  was  necessary 
for  the  purpose  in  the  plea  mentioned. 

[5.  Retaking  a  Runaway  Apprentice. 

And  the  defendant  comes  and  says  the  plaintiff  was  his  apprentice,  and 
deserted  and  run  away  from  him,  and  he  retook  the  plaintiff  and  forcibly 
brought  him  back,  using  no  more  force  than  was  necessary.] 

6.  Justification  hy  a  Railway  Company  for  arresting  a  Passenger,  (x) 

Chilton  V.  London  &  Croydon  Ey.  Co.  16  M.  &  W.  212. 

7.  Plea  of  Justification  to  an  Action  for  Assault  and  False  Imprison- 
ment., that  Defendant  was  an  Attorney,  and  as  such  sued  out  a  Writ 
of  Alias  Capias,  wnder  which  Plaintiff  was  arrested ;  and  Replica- 
tion thereto,  that  the  Writ  was  irregular. 

Codrington  v.  Lloyd,  8  Ad.  &  E.  449. 

8.  Plea  justifying  Imprisonment  under  a  Warrant  of  a  Stipendiary 

Magistrate. 
Bancroft  v.  Mitchell,  L.  E.  2  Q.  B.  549. 

9.  Justification  of  an  Assault  in  Defence  of  Possession  of  Person- 
alty, (y) 

[That  before  and  at  the  time  of  the  alleged  trespasses  the  plaintiff  had  wrong- 
fully in  his  possession  goods  of  the ,  defendant  [or  "  of  J.  K."],  that  is  to  say 
[naming  the  goods],  without  the  leave  and  against  the  will  of  the  defendant] 
[or  "  of  the  said  J.  K."],  and  the  plaintiff  was  then  about  wrongfully  and  un- 
lawfully to  take  and  carry  away  the  said  goods  and  convert  them  to  his  own 
use  ;  and  the  defendant  [as  the  servant  of  the  said  J.  K.  and  by  his  command] 
then  requested  the  plaintiff  to  refrain  from  carrying  away  and  converting  the 
said  goods  and  to  give  up  the  possession  thereof  to  the  defendant,  which  the 
plaintiff  then  refused  to  do  ;  and  thereupon  the  defendant  [as  the  servant  of 
the  said  J.  K.  and  by  his  command]  gently  laid  his  hands  upon  the  plaintiff 
in  order  to  take  [and  took]  the  said  goods  from  him,  doing  no  more  than  was 
necessary  for  that  purpose,  which  are  the  alleged  trespasses. 

Lihe  pleas.     Morant  v.  Chamberlain,  6  H.  &  N.  540 ;  Wisdom  v.  Hodson, 

3  Tyrwh.  811  ;  Chambers  v.  Miller,  13  C.  B.  N.  S.  125 ;  Hudson  v.  Slade, 

3  Fos.  &  Finl.  390.] 

(u)  Where  the  plaintiff  does  not  proceed  of  issue  upon  the  plea  in  form  2,  excess 

for  a  totally  different  trespass  to  that   at-  may  be  shown  without  a  special  replication, 

tempted  to  be  justified,  but   contends  that  Dean  v.  Taylor,  H  Ex.  68. 

the  defendant,  though  justified  to  some  ex-  (x)  Plea  justifying  arrest  for  refusing  to 

tent,  was  guilty  of  excess,  he  should  not  new  give  up  a  ticket.     Eastern  Counties  Ry.  Co. 

assign,  but  reply  as  above.     See  form  and  re-  i'.  Broom,  6  Ex.  314. 

joinder,  Bone  v.  Daw,  .3  Ad.  &  E.  7H  ;  and  (y)  Form,  Blades  v.  Higgs,  10  0.  B.  N.  S. 

observations   of  Patteson   J.   lb. ;   Penn   v.  713. 
Ward,  2  Cr.,  M.  &  K.  338.    Under  a  joinder 
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10,  Replication  to  a  Plea  of  Justification  under  a  Oa.  Sa.  in  an  Action 
against  the  Party,  Plaintiff  in  a  former  Action,  that  the  Writ  was 
irregular. 

CoUett  V.  Foster,  2  H.  &  N.  356. 

11.  The  like,  that  the  Arrest  was  irregular. 
Sandon  v.  Jervis,  El.,  Bl.  &  El.  935. 

12.  Justification  of  an  Assault,  ^c.  in  resisting  a  Rescue  of  Cattle  dis- 
trained Damage  Feasant,  (z) 
That  at  the  time  of  the  distress  hereinafter  mentioned  the  defendant  was 

lawfully  possessed  of  a  certain  close  called ,  situate  in  the  parish  of , 

in  the  county  of ,  and  that  divers  cattle  were  in  the  said  close  doing  dam- 
age; wherefore  the  defendant  took  the  said  cattle  in  the  said  dose  so  doing 
damage  there  in  the  name  of  a  distress,  and  drove  the  same  out  of  the  same 
close  towards  the  common  pound,  to  impound  the  same  therein  as  a  distress 
for  the  damage  so  by  them  done ;  and  that  whilst  he  was  driving  the  said  cat- 
tle so  distrained  towards  the  said  common  pound,  and  before  the  said  cattle 
■  were  impounded  therein,  the  plaintiff,  with  force  and  arms,  did  endeavor  to 
rescue  and  take  the  said  cattle  out  of  the  custody  and  possession  of  and  against 
the  will  of  the  defendant ;  whereupon  the  defendant,  for  the  preservation  of 
the  said  distress  and  in  defence  of  his  possession  thereof,  gently  laid  his  hands 
on  the  plaintiff  and  did  resist  and  oppose  the  plaintiff  in  order  to  prevent  him 
from  rescuing  the  said  distress. 

DEFENCE  OF  A  HOUSE,  &c. 

Obs.  — In  pleas  of  this  kind,  care  must  be  taken  that  the  cause  or  ground  of 
justification  warrants  or  covers  all  the  trespasses  chai'ged  in  the  declara- 
tion to  which  the  plea  is  pleaded.  A  wounding  cannot  be  justified  merely  in 
defence  of  possession.  Gregory  v.  HiU,  8  T.  R.  299 ;  Com.  Dig.  Pleader,  3 
M.  16;  Oakes  v.  Wood,  2  M.  &  W.  791.  Aliter,  if  plaintiff  attempt  to 
enter  the  house  with  force,  or  assault  the  defendant  or  Ms  family  in  attempt- 
ing to  remove  him.  lb.  An  imprisonment  can  only  be  justified,  if,  being  in 
the  defendant's  house,  the  plaintiff  cuisault  the  defendant  after  being  re- 
quested to  leave;  Reeve  v.  Taylor,  4  Nev.  &  Mau.  469;  Bone  v.  Daw,  3  Ad. 
&  E.  711;  or  make  an  affray  or  other  breach  of  the  peace;  Timothy  v. 
Simpson,  1  Cr.,  M.  &  R.  757;  6  C.  &  P.  499;  Derecourt  v.  Corbishley,  5  El. 
&  Bl.  188;  24  L.  J.  Q.  B.  312,  continued  in  presence  of  the  defendant,  or 
which  he  has  reasonable  ground  to  expect  the  plaintiff  will  renew.  Baynes 
V.  Brewster,  2  Q.  B.  375.  Otherwise  the  mere  fact  of  a  party  refusing  to 
leave  a  house  when  requested  will  not  justify  giving  him  in  charge  to  a 
policeman;  Wheeler  «.  Whiting,  9  C.  &  P.  269;  unless  his  acts  amount  tc 
a  breach  of  the  peace.  Wooding  v.  Oxley,  9  C.  &  P.  1. 
A  plea  which  professes  to  justify  several  assaults  and  false  imprisonments  laid 
in  separate  counts,  must  show  distinct  occasions  upon  which  the  defendant  was 
justified  in  committing  each  particular  trespass.  Therefore  in  M'Curday  v. 
DriscoU,  1  Cr.  &  M.  618,  a  plea  was  held  bad,  which  was  pleaded  to  several 
counts  of  the  above  description,  and  after  justifying  under  process,  alleged 
that  the  plaintiff  forcibly  resisted  the  execution  of  the  process,  wherefore 
the  defendants,  in  order  to  arrest  the  plaintiff  and  to  overcome  his  resistance, 
committed  the  trespasses.    Bailey  B.  observed,  "  There  are  six  assaults  and 

(z)  See  Field  v.  Adams,  12  Ad.  &  E.  649  ;    possession  of  a  steam  vessel.    Dean  v.  Hogg, 
and  see  another  plea  justifying  in  defence  of     6  C.  &  P.  54. 
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Obs.  four  imprisonments  laid  in  the  declaration;  the  party  justifying  is  bound  to 
cover  the  whole.  I  see  no  reason  which  you  give  for  assaulting  him  six  times. 
You  profess  to  justify  four  imprisonments;  you  should  have  shown  that  cir- 
cumstances existed  by  which  you  had  a  right  to  imprison  hifti,  whereupon  you 
imprisoned  him  once ;  and  then  that  such  and  such  circumstances -occurred 
whereby  you  had  a  right  to  imprison  him  again,  wherefore  you  imprisoned 
him  on  the  second  occasion,  and  so  throughout;  but  here  you  do  not  show 
any  different  occasions."  On  the  other  hand,  it  is  sufficient  to  prove  so 
much  of  a  plea  as  substantially  sustains  the  cause  of  justification,  and  covers 
the  trespasses  which  the  plea  professes  to  answer.  In  Atkinson  v.  Warne, 
1  Cr.,  M.  &  R.  827;  3  Dowl.  483;  to  a  declaration  for  assault  and  imprison- 
ment, the  plea  justified  the  apprehension  of  the  plaintiff  on  a  charge  of 
felony,  alleging  his  resislanre,  wherefore  defendant  beat  him,  &c.  The  evi- 
dence supported  the  justification  as  to  the  arrest  for  felony;  but  the  plaintiff's 
resistance  was  not  proved.  The  court  held  that  the  verdict  was  right,  the 
defendant  having  proved  as  much  of  his  plea  as  was  necessary  to  cover  the 
declaration,  and  it  not  being  necessary  for  him  to  prove  what  was  unneces- 
sarily alleged. 

1.  Justification  by  Defendant  that  the  Assault  was  committed  in 
Defence  of  his  own  Mouse  or  Land,  (a) 

That  he  was  possessed  of  land  (b)  [or  "  a  dwelling-house  "],  whereon  the 
plaintiff  was  trespassing  and  doing  damage  ;  whereupon  the  defendant  re- 
quested (c)  the  plaintiff  to  leave  the  said  land  \^or  "house"],  which  the  plain- 
tiff refused  to  do,  and  thereupon  the  defendant  gently  (d)  laid  his  hands  on 
the  plaintiff  in  order  to  remove  him,  doing  no  more  than  was  necessary  for 
that  purpose,  which  is  the  alleged  trespass  [^if  a  wounding  is  to  be  justified, 
add']  ;  and  thereupon  the  plaintiff,  being  still  in  the  said  house,  resisted  and 
assaulted  (e)  the  defendant,  who  thereupon  necessarily  committed  the  said 
trespasses  in  his  own  defence,  and  in  defence  of  the  possession  of  his  said 
h6use. 

(a)  [Like  pleas,  Weaver  v.  Bush,  8  T.  R.  Parker,  1  Bing.  N.  C.  72.  A  wounding,  or 
78  ;  Gregory  v.  Hill,  8  T.  E.  299  ;  Wisdom  the  striking  several  blows,  and  several  times 
V.  Hodson,  3  Tyrwh.  811  ;  Timothy  v.  Samp-  knocking  down  (Gregory  v.  Hill,  8  T.  R. 
son,  1  Cr.,  M.  &  R.  757 ;  Webster  v.  Watts,  299  ;  Johnson  v.  Northwood,  1  Moore,  420 ; 
11  Q.  B.  311.]  7  Taunt.  689),  cannot  be  justified  merely  to 

(b)  This  is  necessary ;  Roberts  v.  Taylor,  expel  a  person,  without  showing  resistance, 
1  C.  B.  1 17  ;  as  to  whether  a  rigid  to  the  pos-  &c.  The  expulsion  may  be  justified,  but  not 
session  will  suffice,  see  Newton  v.  Harland,  an  imprisonment,  unless  there  be  a  breach  of 
1  M.  &  G.  644 ;  Harvey  v.  Bridges,  14  M.  &  the  peace,  &c.  Green  v.  Bartram,  4  0.  &  P. 
W.  437.  Possession  is  not  proved  by  show-  308.  See  Wheeler  v.  Whiting,  9  C.  &  P. 
ing  that  the  defendant  was  a  lodger  and  pos-  262.  See,  also,  Timothy  v.  Simpson,  1  Cr., 
Bessed  of  some  rooms  only.  Monks  v.  Dykes,  M.  &  R.  757  ;  Howell  v.  Jackson,  6  C.  &  P. 
4  M.  &  W.  567.  733. 

(c)  Where  the  first  entry  is  peaceable,  (e)  This  is  necessary  to  justify  a  wound- 
there  must  be  a  request  to  leave ;  Tulley  v.  ing ;  Oakes  v.  Wood,  3  M.  &  W.  151 ;  Bush 
Read,  1  C.  &  P.  6  ;  Jelley  v.  Bradley,  1  Cr.  u.  Parker,  1  Bing.  N.  C.  72  ;  or  it  may  be  jus- 
&  M.  270 ;  plea  showing  forcible  entry,  &c.  tified  by  showing  that  plaintiff  forcibly  at- 
Weaver  v.  Bush,  8  T.  R.  78 ;  Polkinhorn  v.  tempted  to  enter  the  house,  lb.,  from,  &c. 
Wright,  8  Q.  B.  197.  Polkinhorn  v.  Wright,  8  Q.  B.  197.    An  im- 

(d)  This  justifies  the  battery.  Titley  v.  prisonmeut  may  also  be  justified  under  such 
Foxall,  2  Ken.  308.  A  necessary  degree  of  circumstances ;  Cohen  v.  Huskisson,  2  M.  & 
beating  and  pushing  and  puUing  about  may  W.  477  ;  Grant  v.  Moser,  5  M.  &  G.  123;  as 
be  justified  under  the  moltiter  manus  imposuit,  it  may  if  plaintiff  make  an  affray  or  breach 
but  if  there  were  an  actual  resistance,  and  of  the  peace ;  Timothy  v.  Simpson,  1  Cr.,  M. 
in  consequence  thereof  any  wounding,  or  a  &  R.  757  ;  Baynes  v.  Brewster,  2  Q.  B.  735  ; 
greater  degree  of  violence  on  the  defendant's  but  not  for  merdg  refusing  to  leave  the  house, 
part  than  would  otherwise  have  been  justi-  Wheeler  v.  Whiting,  9  C.  &  P.  269.  See 
fiable,  it  is  proper  to  state  the  facts  accord-  forms  and  law,  Timothy  v.  Simpson,  1  Cr., 
ingly.  Oakes  v.  Wood,  3  M.  &  W.  151 ;  M.  &  R.  757.  Form  showing  that  plaintiff 
Reeve  v.  Taylor,  4  N.  &  M.  470;  Bush  v.  caused  a  riot.    Ingle  v.  Bell,  1  M.  &  W.  516; 
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2.  Justification  by  Defendant  as  Servant  of  the  Occupier  of  a  Dwelling- 

house.  (/) 
That  at  the  time  of  the  said  alleged  trespasses  one  A.  B.  was  possessed  of  a 
dwelling-house,  wherein  the  plaintiff  was  trespassing,  making  a  disturbance 
against  the  will  of  the  said  A.  B.,  whereupon  the  defendant,  as  the  servant  of 
A.  B.,  and  by  his  command,  requested  the  plaintiff  to  cease  making  the  said 
disturbance,  and  to  depart  from  and  leave  the  said  dwelling-house,  which  the 
defendant  refused  to  do,  whereupon  the  defendant,  at  the  command  of  the  said 
A.  B.,  and  in  defence  of  A.  B.'s  possession  of  the  said  dwelling-house,  gently 
laid  his  hands  upon  the  plaintiff  to  remove,  and  did  remove  him  from  the 
said  dwelling-house,  using  no  more  force  than  was  necessary  for  that  purpose, 
which  is  the  alleged  trespass. 

3.  Replication  to  a  Plea  of  Self-defence,  that  the  Assault  was  com- 

mitted in  removinff' Defendant  from  Plaintiff's  Land.(jg^ 

That  the  plaintiff  was  possessed  of  land,  whereon  the  defendant  was  tres 
passing  and  doing  damage,  whereupon  the  plaintiff  requested  the  defendant 
to  leave  the  said  land,  which  the  defendant  refused  to  do,  and  thereupon  the 
plaintiff  gently  laid  his  hands  on  the  defendant,  in  order  to  remove  him,  doing 
no  more  than  was  necessary  for  that  purpose,  which  is  the  alleged  first  assault 
by  the  plaintiff. 

OTHER  FORMS  JLTSTIFyiNG  IN  DEFENCE   OF  PROPERTY,  &c. 

1.  Expulsion  from  a  Public  House. 

Howell  V.  Jackson,  6  C.  &  P.  723  ;  Webster  v.  "Watts,  11  Q.  B.  311 ;  [Oakes 
V.  Wood,  2  M.  &  W.  791 ;  Ingle  v.  Bell,  1  M.  &  W.  517.] 

2.  From  a  Select  Vestry. 
Dobson  V.  Fessy,  7  Bing.  305  ;  5  M.  &  P.  112. 

3.  From  a  Church  for  Indecent  Behavior  during  Service. 

Worth  V.  Terrington,  13  M.  &  W.  781 ;  2  D.  &  L.  352  ;  and  Hartley  w. 
Cook,  9  Bing.  728  ;  3  M.  &  Sc.  230 ;  WUliams  v.  Glenister,  2  B.  &  C.  699. 

4.  Justifying  Assault  in  turning  Clerk  out  of  Vestry. 

Jackson  v.  Courtenay,  8  El.  &  Bl.  8. 

Cohen  v.  Hiiskisson,  2  M.  &  W.  477.  Effect  540.]  It  would  not  be  a  good  replication  if  the 
of  inability  to  prove  the  riot,  lb.  Other  plaintifiF  showed  title  to,  and  not  mere  posses- 
forms,  &c.  Oakes  v.  Wood,  2  M.  &  W.  791 ;  sion  of  the  house,  &c.  Vivian  v.  Jenkin,  3  Ad. 
Howell  «.  Jackson,  6  C.  &  P.  733  ;  Grant  v.  &  E.  741.  Where  the  plaintiff  relies  on  exces- 
Moser,  2  Dowl.  N.  S.  923 ;  5  M.  &  G.  123 ;  sive  violence  on  defendant's  part,  as  an  an- 
Wooding  V.  Oxlev,  9  C.  &  P.  1 ;  Baynes  v.  swer  to  the  justification,  he  should  new  assign 
Brewster,  2  Q.  B.'375.  or  reply  snch  excess.  Ante,  698,  form  4.  As 
(/)  Piofltt  V.  Kemp;  1  Cr.  &  M.  197.  to  evidence  to  support  this  plea,  Jelley  i>. 
See  Bardons  v.  Selbv,  1  Cr.  &  M.  500 ;  Bradley,  1  Cr.  &  M.  270. 
[Bush  ».  Parker,  1  Bins.  N.  C.  72;  Holmes  w.  (jr)  Common  Law  Procedure  Act,  1852, 
Bagge,  1  El.  &  Bl.  782;  Hayling  ii.  Okey,  8  sch.  B,  53. 
Ex.  531 ;  Morant  o.  Chamberlain,  6  H.  &  N. 
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5.  From  a  Police  Office. 
Collier  V.  Hicks,  2  B.  &  Ad.  663. 

6.  From  a  Souse,  and  Law  as  to  the  Right  of  a  Landlord  to  expel  a 
Tenant  holding  over. 

Newton  v.  Harland,  1  M.  &  G.  644  ;  Harvey  v.  Brydges,  14  M.  &  W.  437  ; 
and  see  Wright  v.  Burroughs,  [3  C.  B.  685  ;]  Davison  v.  Wilson,  11  Q.  B. 
890. 

7.   To  prevent  Forcible  Entry  into  House. 

Weaver  v.  Bush,  8  T.  E.  78  ;  [Grant  v.  Moser,  5  M.  &  G.  123.  Or  into 
the  defendant's  close.  Looker  v.  Holcomb,  4  Bing.  183 ;  Polkinhorn  v. 
Wright,  8  Q.  B.  197.] 

8.  The  like  into  a  Close ;  and  Replication  of  an  Agreement  entitling 

Defendant  to  cut  Teazles. 

Kingsbury  v.  Collins,  4  Bing.  202. 

9.  Expulsion  of  Plaintiff,  who  was  Defendant s  Servant,  from  his 

House,  which  he  refused  to  leave. 

Donaldson  v.  Williams,  1  C.  &  Mar.  345. 

10.  From  a  Railway,  and  justifying  taking  Plaintiff  before  a  Magis- 
trate, under  3^4  Vict.  c.  97,  for  trespassing  on  the  Railway. 

Manning  v.  South  Eastern  Ry.  Co.  12  M.  &  W.  237. 

11.  Justification  of  an  Assault  in  Defence  of  Defendant s  Sheep,  which 

Plaintiff  with  a  strong  hand  attempted  to  take. 
Alderson  v.  Waistell,  1  C.  &  K  358. 

12.  Similar  Plea. 
Polkinhorn  w.  Wright,  15  L.  J.  Q.  B.  70. 

FELONY,  OR  SUSPICION  THEREOF. 

Obs.  —  There  is  a  material  distinction  between  arrest  without  warrant  by  private 
individuals,  and  arrests  hy peace  officers  on  suspicion  of  an  offence.  In  order  to 
justify  the  former  in  causing  the  imprisonment  of  a  person  without  a  warrant, 
he  must  not  only  make  out  a  reasonable  ground  of  suspicion,  but  must  prove 
that  a  felony  has  been  actually  committed  by  some  one.  West  u.  Baxendale, 
9  C.  B.  141 ;  Ex  parte  Kran,  1  B.  &  C.  258.  Thus,  a  constable  cannot  legally 
take  a  person  into  custody  on  a  charge  of  felony  made  by  another,  if  the 
charge  rests  on  no  reasonable  ground,  or  on  grounds  which  are  unreasonable. 
Therefore,  where  on  the  statement  made  to  the  constable  it  ought  to  have 
appeared  (from  the  lapse  of  time  and  other  circumstances)  doubtful,  whether 
a  felony  had  been  committed,  and  that  there  was  no  reason  for  suspecting 
the  person  charged,  the  arrest  was  held  uniustified;  Hogg  v.  Ward,  [S  H.  & 
N.  417;]  Allen  v.  Wright,  8  C.  &  P.  522  ;  Matthew  v.  Biddulph,  3  M.  &  G. 
390;  1  Dowl.  N.  S.  216;  except  in  the  case  of  hue  and  cry  on  an  indictment 
found  against  the  party;  whereas  a  constable,  having  reasonable  ground  on  a 
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Obs.  charge  preferred  by  another  person  to  suspect  that  a  felony  has  been  commit- 
ted, is  authorized  to  arrest  the  suspected  party  without  warrant,  and  take  him 
before  a  magistrate  or  other  proper  authority,  although  no  felony  has  been  com- 
mitted. Beckwith  v.  Pliilby,  6  B.  &  C.  637;  Samuel  v.  Payne,  Doug.  359; 
White  V.  Taylor,  4  Esp.  80;  Cald.  291.  If  a  constable  without  charge,  and 
of  his  own  accord,  takes  a  person  into  custody  on  suspicion,  he   must,  iu 

feneralj.like  a  pi-ivate  individual,  prove  that  a  crime  was  actually  committed 
y  some  one;  Hobbs  i>.  Branscombe,  3  Camp.  420;  except  in  certain  cases 
where  by  statute  suspicious  persons  may  be  arrested.  See  infra.  The  ques- 
tion what  is  reasonable  ground  for  suspicion,  is  a  mixed  proposition  of  law 
and  fact.  Whether  the  circumstances  alleged  to  show  it  reasonable  or  not 
are  true  and  existed  is  a  matter  of  fact;  but  whether,  supposing  them  true, 
they  amount  to  a  reasonable  ground  for  suspicion,  is  a  question  of  law. 
Davis  V.  Russell,  5  Bing.  354;   Chit.  Burn's  Just.  tit.  Arrest. 

The  power  of  arresting  without  warrant  is  confined  to  the  party  suspecting;  A. 
cannot  therefore  arrest  B.  because  C.  has  iust  cause  to  suspect  B.  of  felony; 
Bac.  Abr.  Trespass,  D.  3;  and  see  2  Hawk.  P.  C.  e.  13,  s.  11;  but  a  private 
person  may  arrest  persons  actually  fighting,  or  who  are  coming  to  the  assist- 
ance of  otiers  fighting,  but  not  after  the  affray  is  over,  unless  a  party  have 
received  a  dangerous  wound  in  it.  So  a  private  person  may  arrest  one  on  the 
point  of  committing  treason  or  felony,     lb. 

A  plea  of  justification  by  a  private  individual  must  state  facts  showing  the 
ground  of  suspicion  (that  the  court  may  judge  of  its  reasonableness).  Thus 
it  js  sufficient  to  prove  such  facts  as  constitute  a  reasonable  and  probable  cause 
for  the  charge,  although  the  defendant  may  have  acted  not  merely  on  those 
facts  which  are  proved,  but  also  on  others,  the  truth  of  which,  although  al- 
leged in  this  plea,  are  either  not  proved  or  are  disproved.  Hailes  v.  Marks, 
30  L.  J.  Ex.  389.  In  Mure  v.  Kaye,.4  Taunt.  34,  the  plea  justified  an  im- 
prisonment only  by  stating  that  a  forgery  had  been  committed,  and  that  af- 
terwards the  plaintiff  was  "  suspiciously  possessed  ' '  of  the  document,  and 
did  "  in  a  suspicious  manner  "  dispose  of  the  same  to  A.  B.,  and  then  "in  a 
suspicious  manner  "  left  England;  wherefore  defendant  had  reasonable  cause 
to  suspect,  and  did  suspect,  plaintiff,  &c.  and  this  plea  was  held  bad  on  gen- 
eral demurrer. 

There  is  an  important  distinction  between  felonies  and  misdemeanors  in  reference 
to  a  constable's  ^oioer«  of  arrest.  In  the  case  of  treason  and  felony,  a  consta- 
ble may,  by  virtue  of  his  oflice  and  without  warrant,  arrest  a  party  upon  a 
reasonable  charge  or  suspicion  of  these  offences,  although  in  fact  it  eventually 
appear  that  none  was  committed,  and  the  constable  had  no  view  of,  or  did  not 
see,  any  part  of  the  transaction.  Hale  P.  C.  587;  1  East  P.  C.  303;  Burn's 
Just.  tit.  Constable,  iv. ;  Lewis  v.  Arnpld,  4  C.  &  P.  354.  A  constable  may 
and  is  bound  at  his  peril  to  arrest  for  felony  upon  a  reasonable  suspicion 
arising  from  facts  within  his  own  knowledge  or  communicated  to  him  by 
others;  and  upon  a  reasonable  charge  of  felony  he  is  protected  and  justified 
in  arresting,  although  before  he  can  take  the  suspected  person  before  a  mag- 
istrate he  discovers  that  no  offence  has  been  in  fact  committed,  and  therefore 
discharges  him  without  going  before  a  justice.  Ledwich  v.  Catchpole,  Cald. 
291;  White  v.  Taylor,  4  Esp.  80;  Stonehouse  v.  Elliot,  6  T.  K.  315;  Rex  v. 
Akenhead,  Holt  N.  P.  R.  473. 

But  in  the  case  of  affrays  (see  Burn's  Just.  tit.  Constable,  iv. ;  Arrest,  iii.  3; 
Coke  V.  Nethercote,  6  Car.  &  P.  723;  and  the  authorities  collected  in  Tim- 
othy !).  Simpson,  1  Cr.,  M.  &  R.  760)  and  breaches  of  the  peace,  &c.  it  ap- 
pears that  a  constable  has  no  power  to  arrest  without  warrant,  even  on  a 
positive  charge,  if  the  affray  did  not  take  place  in  his  presence,  and  was  quite 
over  when  he  arrived,  and  there  was  no  chance  of  its  renewal.  For  it  is  a 
constable's  duty  to  preserve  or  prevent  a  breach  of  the  peace,  not  to  punish 
it,  and  his  arresting  after  the  affray  has  ended  cannot  conduce  to  the  former 
object.  So  a  constable  at  common  law  is  not  justified  in  imprisoning  a  per- 
son in  the  belief  that  he  has  committed  a  misdemeanor.  Griffin  v.  Coleman, 
28  L.  J.  Ex.  134.  If  there  be  an  affray,  a  person  who  witnesses  it  may,  on 
the  spot  where  it  was  committed,  and  while  there  is  danger  that  it  will  be  con- 
tinued or  renewed,  dehver  the  affrayers  in  charge  to  a  constable;  and  conse- 
quently the  latter  may,  although  he  did  not  witness  the  original  affray,  legally 
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Obs.  arrest  the  party  so  given  in  charge  in  such  case.  Timothy  v.  Simpson,  ubi 
supra.  See  R.  v.  Light,  27  L.  J.  M.  C.  1.  And  if  an  affray  has  happened, 
and  a  wound  has  been  given  wliich  there  is  reasonable  ground  to  suppose  may 
end  in  felony,  a  constable  may  take  the  party  who  has  given  such  wound  into 
custody.  Cowpey  v.  Henley,  2  Esp.  R.  .540;  Price  v.  Healey,  10  CI.  &  Fin. 
28.  But  where  a  person  assaulted  a  police  constable,  who  went  away,  and 
after  two  hours'  time  returned  with  assistance,  he  was  held  not  to  be  justified 
in  arresting  him  after  that  interval.     B.  v.  Walker,  23  L.  J.  M.  C.  123. 

If  A.,  having  no  right  to  apprehend  B.,  direct  a  police  officer  to  take  B.,  and  he 
do  so,  B.  may  maintain  trespass;  but  if  A.  merely  make  a  statement  to  the 
officer,  leaving  it  to  him  to  act  or  not,  as  he  thinks  proper,  trespass  does  not 
lie  against  A.     Hopkins  v.  Crowe,  7  C.  &  P.  375. 

A  plea,  justifying  an  arrest  for  an  affray  without  warrant,  must  contain  a  direct 
averment  that  there  was  an  affray  or  breach  of  the  peace  continuing  at  the 
time  of  the  arrest,  or  a  well  founded  apprehension  of  its  renewal.  Price  v. 
Seeley,  10  CI.  &  Fin.  28.  See  form  of  plea  defective  in  these  respects, 
Baynes  v.  Brewster,  2  Q.  B.  375. 

Military  and  naval  officers,  &c.  acting  officially,  6  Geo.  4,  c.  108,  a.  97;  con- 
stables, 7  Jac.  1,  u.  5;  special  constables,  1  &  2  W.  4,  c.  41;  the  metropoli- 
tan police,  10  Geo.  4,  c.  44,  s.  41,  2  &  3  Vict.  c.  47,  s.  5;  the  Thames  police, 
3  &  4  W.  4,  c.  19;  the  horse  patrol,  6  &  7  W.  4,  c.  50,  o.  1;  and  police 
constables,  &c.  in  corporate  boroughs,  5  &  6  W.  4,  c.  76,  s.  19;  and  per- 
sons acting  in  their  aid,  may  in  actions  against  them  for  anything  done  in  the 
execution  of  their  office,  plead  the  general  issue  and  give  the  special  matter 
in  evidence.  Ante,  405.  It  is,  however,  often  judicious  for  these  parties  to 
plead  specially,  in  order  to  compel  the  plaintiff  to  new  assign,  &c.  if  he  rely 
on  excess,  &c.  or  to  admit  a  warrant  if  there  be  one.  These  persons  should 
take  care  not  to  join  in  a  defective  special  plea  with  a  co-defendant  not  priv- 
ileged to  plead  the  general  issue.  See  Hodges  v.  Chapman,  2  Bing.  523.  A 
private  individual  giving  a  party  in  charge  is  not  in  general  privileged  by 
these  enactments.  See  Nathan  v.  Cohen,  3  Camp.  257;  M'Cloughan  v.  Clay- 
ton, Holt  N.  P.  R.  478. 

It  is  unwise  to  plead  a  justification  directly  charging  a  party  with  felony,  unless 
there  is  probable  ground  for  proving  it,  as  the  placing  an  unfounded  plea  of 
this  nature  on  the  record  is  matter  of  aggravation  of  damages.  Warwick  v. 
Foulkes,  12  M.  &  W.  507.  A  plea  stating  only  ground  of  suspicion  stands  on 
a  different  footing.     Per  Lord  Abinger,  lb. 

A  plea,  justifying  on  the  ground  that  a  felony  has  actually  been  committed, 
must  be  tried  as  though  the  plaintiff  were  undergoing  a  trial  for  it  in  the  crim- 
inal court,  and  therefore  the  evidence  of  a  witness  who  admits  that  he  stole 
property  at  the  same  time  should  receive  confirmation,  as  though  he  were  an 
accomplice.     Richards  v.  Turner,  1  Car.  &  Marsh.  414. 

The  question  of  reasonable  and  probable  cause  on  a  plea  of  justifiojition  is  one 
of  law  and  not  of  fact,  in  an  action  for  false  imprisonment.  Hailes  v.  Marks, 
30  L.  J.  Ex.  389. 

The  plea  may  be  amended  either  by  striking  out  so  much  as  is  not  proved,  or  by 
correcting  the  plea  in  accordance  with  the  evidence.     lb. 

1.  Plea  justifying  an  Arrest,  ^c.  on  Suspicion  of  Felony.  (K) 

That  before  any  of  the  alleged  trespasses  the  defendant's  goods  were  felo- 
niously stolen  by  some  person  unknown  to  the  defendant,  and  the  said  goods 
were  shortly  afterwards  found  concealed  in  the  plaintiff's  house  [state  the 
grounds  of  suspicion  as  that,  "who  falsely  said  he  had  bought  the  same  of 
A.  B."],  whereupon  the  defendant,  having  reasonable  and  probable  cause  for 
suspecting,  and  suspecting  that  the  plaintiff  had  feloniously  stolen  the  said 
goods,  gave  him  into  the  custody  of  a  constable  duly  authorized,  and  caused 

{h)  Other  forms,  Hailes  w.  Marks,  [7  H.  Lister,  L.  K.  3  Ex.  197  ;  Perkins  w.  Vaughan, 

&  N.  56 ;]  Curiie  v.  Almond,  5  Bing.  N.  C.  4  M.  &  G.  988  ;  Wright  v.  Court,  4  B.  &  C. 

224  ;  [Smith  v.  Shirley,  3  C.  B.  142 ;  West  596.] 
1).  Baxendale,  9  C.  B.   141 ;  Ferryman  v. 
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him  to  be  imprisoned  [^as  in  declaration'],  so  that  he  might  be  dealt  with 
accordiDg  to  law,  which  are  the  alleged  trespasses. 

2.  Plea  justifying  an  Arrest,  ^c.  of  Felony  committed  hy  the  Plain- 

tiff.  (0 

That  at  the  time  of  the  alleged  trespasses  the  plaintiff  had  stolen  certain 
goods  of  the  defendant  [or  A.  B.],  whereupon  the  defendant  gave  the  plain- 
tiff intothe  custody  of  a  constable,  duly  authorized,  and  caused  him  to  be  im- 
prisoned [as  in  the  last  forni\. 

3.  Plea  that  a  Burglttry  had  been  committed  in  Defendant's  House, 
that  Plaintiff  was  found  in  a  Suspicious  Manner  near  the  Souse, 
wherefore  Defendant  gave  him  in  charge  of  a  Constable,  and  caused 
him  to  be  taken  before  a  Magistrate,  who  remanded  him,  ^c. 

That  before  any  of  the  alleged  trespasses  a  burglary  had  been  committed  in 
the  defendant's  house  by  certain  persons  to  the  defendant  unknown,  and  the 
said  persons  made  their  escape  from  the  said  house ;  whereupon  the  defend- 
ant raised  a  hue  and  cry  after  and  went  in  quest  of  the  said  offenders,  and  in 
making  such  search  did,  immediately  after  the  said  offence  was  committed, 
find  and  discover  the  plaintiff  near  to  the  said  dwelling-house,  and  in  a  certain 
lane,  not  being  the  main  high  road,  close  to  the  said  house,  at  an  unseasonable 
hour  in  that  behalf  for  persons  to  be  abroad ;  and  the  said  lane  being  in  the 
direction  which  it  was  probable  the  said  offenders  had  taken  in  making  their 
said  escape,  the  defendant  then  and  there  interrogated  the  plaintiff,  and  in- 
quired of  him  who  he  was  and  where  he  was  going,  and  required  him  to  give 
some  account  of  himself,  and  to  state  what  he  was  about ;  and  thereupon  the 
plaintiff  stated  to  the  defendant  that  [state  particulars'],  and  the  plaintiff  did 
not  nor  would  in  any  other  or  more  satisfactory  manner  give  an  account  of 
himselfj  and  on  being  then  further  interrogated  by  the  defendant  respecting 
the  said  matters,  hesitated  and  prevaricated  and  contradicted  himself  in  regard 
to  the  same  ;  wherefore  the  defendant,  having  reasonable  and  probable  cause 
of  suspicion,  and  suspecting,  by  reason  of  the  premises,  that  the  plaintiff  was 
guilty  of  or  concerned  in  the  said  burglary  and  felony,  gave  the  plaintiff  for  the 
cause  aforesaid  into  the  custody  of  a  constable  duly  authorized,  in  order  to 
carry  and  convey  him  before  a  justice  of  the  peace  of  and  for  the  said  county, 
to  answer  the  premises,  and  to  be  there  dealt  with  according  to  law,  which  are 
the  alleged  trespasses. 

[Jf  handcuffing  is  to  be  justified,  proceed  thus :]  And  because  it  was  dark, 
and  the  said  offenders  so  unknown  to  the  defendant  and  the  said  constable 
were  not  far  distant,  and  the  plaintiff  expressed  his  unwillingness  to  accom- 
pany the  defendant  and  the  said  constable,  and  there  was  reason  to  suppose, 
and  the  defendant  and  the  said  constable  supposed,  that  the  plaintiff  might 
attempt  to  escape  from  their  custody,  or  that  the  said  offenders  would  attempt 
to  rescue  the  plaintiff  from  such  custody  of  the  defendant  and  the  said  constable, 
they,  in  order  to  prevent  such  escape  and  rescue,  and,  as  was  reasonable  and 

It)  [Like  pleas;  Merry  v.  Green,  7  M.  &  ground  of  plaintiff's  resistance.  See  Atkin- 
W.  623;  Warwick  v.  Foulkes,  12  M.  &  W.  sou  v.  Warne,  3  Dowl.  483  ;  1  Cr.,  M.  &  R. 
507  ;  justifying  additional  evidence  on  the    827.J 
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necessary  for  that  purpose,  put  the  said  handcuffs  {f)  upon  the  wi'ists  of  the 
plaintiff,  and  kept  the  same  upon  his  wrists  until  the  plaintiff  was  taken  to  the 
said  prison,  as  in  the  declaration  first  mentioned. 

\_If  mi  imprisoninent  before  taking  plaintiff  before  a  justice  is  to  be  justified, 
proceed  :'\  And  because  it  was  early  in  the  morning,  and  an  unseasonable  time 
for  the  defendant  to  carry  the  plaintiff  before  such  justice  as  aforesaid,  the 
defendant  and  the  said  constable,  for  that  reason  and  for  the  cause  aforesaid, 
necessarily  and  unavoidably  conveyed  the  plaintiff  to  and  imprisoned  the  plain- 
tiff, and  kept  and  detained  him  in  the  said  prison  [or  "  station-house  "]  in  the 
declaration  first  mentioned,  until  a  convenient  and  fit  time  of  the  next  day, 
and  afterwards,  as  soon  as  conveniently  could  be,  the  .said  constable  carried  the 
plaintiff  in  his  custody  to  the  said  police-office  before  M.  "W.  Esq.,  being  one 
of  her  majesty's  justices  assigned  to  keep  the  peace  of  and  for  the  county  afore- 
said, and  also  to  hear  and  determine  divers  felonies  and  misdemeanors  therein 
committed,  to  answer  the  premises  and  to  be  there  dealt  with  according  to  law. 

\_If  a  remand  is  to  be  justified,  proceed  thus  .■]  And  the  said  justice  did  there- 
upon order  the  plaintiff  to  be  remanded  until  the  then  next  following  day  for 
examination,  then  to  be  brought  up  for  examination  touching  the  premises ; 
whereupon  the  said  constable  aforesaid  at  the  instance  of  the  defendant  did 
thereupon  necessarily  and  unavoidably  again  imprison  the  plaintiff,  and  keep 
and  detain  him  in  prison  until  the  then  following  day,  when  the  plaintiff  was 
again  carried  and  conveyed  by  the  constable,  and  by  the  defendant  in  his  aid 
and  assistance,  and  at  his  instance,  before  the  said  justice  for  further  examina- 
tion, according  to  the  said  order  of  him  the  said  justice,  and  again  examined 
by  the  said  justice  touching  and  concerning  the  said  premises. 

\_If  a  further  imprisonment  under  the  warrant  of  the  justice  is  to  be  justified, 
proceed  thus  :'\  And  thereupon  the  said  justice  made  his  warrant  in  writing 
under  his  hand  and  seal,  directed  to  the  keeper  of  the  New  Prison,  Clerken- 
well,  or  his  deputy,  and  thereby  required  such  keeper  or  his  deputy  to  receive 
into  his  custody  the  body  of  the  plaintiff  therewith  sent  him,  brought  before 
the.  said  justice,  and  charged  before  him  upon  the  oath  of  the  defendant  on 
suspicion  of  having  been  concerned  with  others  in  burglariously  breaking  the 
dwelling-house  of  the  defendant;  and  by  the  said  warrant  the  said  justice  then 
commanded  the  said  keeper  or  his  deputy  safely  to  keep  the  plaintiff  in  his 
said  custody  for  reexamination  on  Monday  then  next,  which  said  warrant  the 
said  justice  then  delivered  to  the  said  constable ;  whereupon  the  plaintiff  was 
then,  under  and  by  virtue  of  the  said  warrant,  carried  and  conveyed,  as  in  the 
declaration  mentioned,  to  the  said  Clerkenwell  prison,  and  there  necessarily 
and  unavoidably  imprisoned  and  -kept  and  detained  in  prison  according  to  the 
said  warrant,  until  the  Monday  then  next,  when  he  the  plaintiff  was  carried 
and  conveyed  before  the  said  justice  for  reexamination  according  to  the  said 
warrant,  and  the  plaintiff  was  then  again  examined  by  and  before  the  said 
justice  touching  and  concerning  the  said  premises,  and  the  plaintiff  was  then, 
after  a  further  investigation  of  the  said  matters,  discharged  out  of  custody  by 
the  said  justice,  which  are  the  alleged  trespasses. 

(j)  A  constable  cannot  justify  handcuffing  Court,  4  B.  &  C.  596,  where  see  a  form.    See, 

a  prisoner  unless  he  has.  attempted  to  escape,  also,  Broughton  v.  Jackson,  21  L.  J.  Q.  B. 

or  unless  it  be  necessary  to  handcuff  him  in  265. 
order  to  prevent  him  doing  so.    "Wright  v. 


PLEAS  IN  TORT.      TRESPASS   TO  PERSON.  707 

4.  That  a  G-un  had  been  stolen  and  pawned,  and  Reasonable  G-round 

of  Suspicion  against  Plaintiff.  (¥) 

Hall  V.  Booth,  3  Nev.  &  M.  316. 

[5.   Other  Pleas  justifying  Arrest,  ^e.  on  Q-rounds  of  Suspicion  of 

Crime, 
Hailes  v.  Marks,  7  H.  &  N.  56 ;  Ferryman  v.  Lister,  L.  E.  3  Ex.  197 ; 
West  V.  Baxendale,  9  C.  B.  141 ;  Smith  v.  Shirley,  3  C.  B.  142.] 

6.  Plea  justifying  Arrest,  Handcuffing,  and  Detention,  on  Suspicion  of 

Felony. 
Wright  V.  Court,  4  B.  &  C.  596 ;  Broughton  v.  Jackson,  21  L.  J.  Q.  B.  265. 

7.  The  like,  on  Suspicion  that  Plaintiff  had  stolen  a  Morse. 
Hedges  v.  Chapman,  2  Bing.  523. 

8.   Other  Forms. 
Hall  V.  Booth,  8  N.  &  M.  316 ;  3  Chit.  PI.  7th  ed.  327-337. 

9.  Plea  showing  Felony  committed. 

Warwick  v.  Foulkes,  12  M.  &  W.  507 ;  Atkinson  v.  Warne,  3  Dowl.  483 ; 
6  C.  &  P.  687 ;  Merry  v.  Green,  7  M.  &  W.  623. 

10.  That  Plaintiff  forged  an  Acceptance. 
Perkins  v.  Vaughan,  4  M.  &  G.  988.  Q) 

11.  Plea  justifying  Imprisonment  by  a  Military  Officer  abroad,  the 

Plaintiff  acting  mutinously ;  Replication,  ^c. 
Bradley  v.  Arthur,  4  B.  &  C.  292. 

12.  Plea  by  Overseers  justifying  imprisoning  the  Plaintiff  on  the 

Ground  of  his  being  a  Dangerous  Lunatic. 
Eliot  V.  Allen,  1  C.  B.  18. 

13.  Plea  that  the  Plaintiff  was  a  Dangerous  Lunatic. 
Fletcher  v.  Fletcher,  [1  El.  &  El.  420;  Look  v.  Dean,  108  Mass.  116. 
Plea  justifying  the  removal  of  a  lunatic  prisoner.     Gore  v.  Grey,  13  C.  B. 
N.  S.  138.] 

JUSTIFICATION  OF  ASSAULT,   &c.   TO  PRESERVE  THE  PEACE. 

1.  Plea  of  Justification  of  an  Assault  and  Battery,  to  prevent  Defend- 
ant and  another  Person  from  jighting,  ^c. 
3  Chit.  PI.  7th  ed.  320  ;  Scruton  v.  Taylor,  8  Dowl.  110. 

(k)  If  the  plea  justify  entering  a  house  to        (I)  As  to  the  pleas  that  will  be  allowed  to- 

take  plaintiff,  the  purpose  for  which  the  house  gether,   Currie  v.  Almond,  5  Bing.  N.  0. 

was  entered  must  be  distinctly  stated.  Smith  224. 
V.  Shirley,  15  L.  J.  C.  P.  230. 
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,  2.   The  like,  in  Defence  of  Third  Person. 

[That  at  the  time  of  the  alleged  trespasses  the  plaintiff  made  an  assault 
upon  J.  K.  and  was  beating  him,  in  breach  of  the  peace,  whereupon  the  de- 
fendant gently  laid  his  hands  on  the  plaintiff  in  order  to  preserve  the  peace, 
and  to  prevent  the  plaintiff  from  further  beating  the  said  J.  K.,  doing  no  more 
than  was  necessary  for  that  purpose,  which  are  the  alleged  trespasses.  Bone  v. 
Daw,  3  Ad.  &  E.  712. 

3.  Plea  justifying  an  Imprisonment,  to  prevent  an  Assault  on  the 
Defendant  and  to  preserve  the  Peace. 

That  immediately  before  the  alleged  trespasses  the  plaintiff  assaulted  and 
beat  the  defendant,  in  breach  of  the  peace,  and  was  about  further  to  assault 
and  beat  the  defendant  and  to  break  the  peace,  whereupon  the  defendant,  to 
prevent  the  plaintiff  from  further  assaulting  and  beating  him,  and  to  preserve 
the  peace,  gave  the  plaintiff  into  custody  to  a  policeman  duly  authorized  in 
that  behalf,  in  order  that  he  might  be  dealt  with  according  to  law  [and  the 
said  policeman  accordingly  took  the  plaintiff  into  custody,  and  conveyed  him 
in  custody  to,  and  imprisoned  him  for  a  reasonable  time  at,  the  said  police  sta- 
tion, for  the  purpose  of  taking  him  before  a  police  magistrate]  in  respect  of 
the  premises,  which  are  the  alleged  trespasses. 

Like  pleas.  Scruton  v.  Taylor,  8  Dowl.  110;  Derecourt  v.  Corbishley, 
5  El.  &  Bl.  188 ;  Coward  v.  Baddeley,  4  H.  &  N.  478.] 

4.  Plea  that  the  Plaintiff  was  making  a  Disturbance  in  a  Church. 
Williams  v.  Glenister,  2  B.  &  C.  699. 

5.  Plea  justifying  the  Removal  of  the  Plaintiff  from  a  Club  from 

which  he  had  been  expelled. 
Innes  v.  Wylie,  1  C.  &  K.  257. 

6.  Plea  justifying  Arrest  to  compel  Plaintiff  to  quit  Defendant^ 
Mouse,  {and  because  the  Plaintiff  was  committing  a  Breach  of  the 
Peace.^ 

Timothy  v.  Simpson,  1  Cr.,  M.  &  R.  757  ;  6  C.  &  P.  499  ;  [Ingle  v.  Bell, 
1  M.  &  W.  517 ;  Cohen  v.  Huskisson,  2  M.  &  W.  477  ;  Webster  v.  Watts,  11 
Q.  B.  311.] 

7.  The  like  because  Plaintiff  attempted  forcibly  to  enter  and  caused  a 

Riot  near  Plaintiff's  Souse. 

Ingle  V.  Bell,  1  M.  &  W.  516  ;  Cohen  v.  Huskisson,  2  M.  &  W.  477  ;  Grant 
17.  Moser,  5  M.  &  G.  123. 

8.  Plea  under  the  Metropolitan  Police  Act  (2^3  Vict.  c.  47),  justi- 
fying giving  Plaintiff  into  Custody  for  annoying  the  Defendant  and 
his  Family  by  ringing  the  Door-bell  without  Lawful  Excuse. 

Simmons  v.  Millingen,  2  C.  B.  524. 
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JUSTIFICATION  UNDER  CIVIL  PROCESS. 

1.  Plea  to  an  Action  of  Imprisonment,  ^c.  against  the  JExecution  Cred- 

itor and  the  Sheriff,  (m) 

That  before  the  said  trespasses  and  before  this  suit,  the  defendant  A.  B. 
(the  execution  creditor)  recovered  by  a  judgment  against  the  plaintiff  jn  the 

court  of  [queen's  bench]  at  Westminster  the  sum  of  £ ,  and  thereupon, 

such  judgment  being  in  full  force  and  unsatisfied,  the  said  defendant  A.  B. 
sued  and  prosecuted  out  of  the  said  court  of  [queen's  bench]  a  writ  of  capias 
ad  satisfaciendum  directed  to  the  defendant  C.  D.,  sheriff  of  the  county  of 

,  by  which  said  writ  the  defendant  C.  D.  was  commanded  to  take  the 

plaintiff,  if  found  in  his  bailiwick,  and  safely  keep  him  and  render  his  body 
before  the  justices  of  [queen's  bench]  at  Westminster,  immediately  after  the 
execution  of  the  said  writ,  to  satisfy  the  defendant  A.  B.  the  said  sum  of 

£ ,  with  interest  upon  the  same  at  four  per  cent,  per  annum  from  the  date 

of  the  said  judgment,  and  the  said  writ  was  duly  indorsed,  directing  the  said 
defendant  C.  D.  to  levy  such  sum  and  interest,  with  the  sheriff's  poundage, 
officer's  fees,  and  other  expenses  of  the  execution,  and  the  defendant  C.  D. 
delivered  the  said  writ  to  E.  F.,  his  bailiff,  to  be  executed,  and  the  said  E.  F. 
accordingly,  and  within  the  said  bailiwick,  took  the  plaintiff  and  detained  him 
in  custody,  which  are  the  alleged  trespasses. 

2.  Replication  to  a  Plea  of  Justification  under  a  Ca.  Sa.  that  the 
•Judgment  Creditor  had  hy  Deed  released  the  Plaintiff  from  the  said 
Judgment,  ^c.  and  gave  Notice  thereof  to  the  Defendant,  and  Re- 
joinder thereto,  (n) 

Barker  v.  St.  Quintin,  12  M.  &  W.  441. 

3.  Replication  to  a  Plea  of  Justification  under  a  Ca.  Sa.  that  the  Sum 

due  under  the  Judgment  had  been  paid. 

Futcher  v.  Hinder,  28  L.  J.  Ex.  28. 

4.  Under  Writ  of  Detainer,  and  Replication  no  Affidavit  of  Debt,  and 

other  Pleadings,  ^c. 
Young  V.  Beck,  1  Cr.,  M.  &  R.  448  ;  3  Dowl.  280. 

5.  Plea  Molliter  Mdnus  Imposuit,  to  serve  Plaintiff  with  a  Writ,  Repli- 

cation, ^c. 
Harrison  v.  Hodgson,  10  B.  &  C.  445. 

(m)  Seeanie,  "Sheriff."   See  other  forms,  Wooler,  29  L.  J.  Q.  B.  129.    And  as  to  a 

Codrington  v.  Lloyd,  8  Ad.  &  E.  449  :  Kir-  similar  justification  under  a  capias  issued  by 

bey  V.  Bendy,  I  M.  &  W.  331.     See  a'  form  order  of  a  judge,  under  1  &  2  Vict.  c.  110,  s.  3, 

of  justification  where  the  person  taken  had  see  Com.  Dig.  Pleader,  3  M.  24 ;  Cheasely 

represented  herself  to  be  the  person  against  v.  Barnes,  10  Ex.  82,;  Shortland  v.  Govett,  6 

whom  the  writ  was  directed ;  Dunston  v.  B.  &  C.  488. 

Paterson,  2  C.  B.  N.  S.  495 ;    26  L.  J.  C.  P.  (n)  And  see  Walker  v.  Hunter,  2  C.  B. 

267;  with  a  new  assignment  and  rejoinder  324.    A  rejoinder  that  the  release  was  in 

thereto;  lb.;  but  where  a  wrong  person  of  order  to  cheat  the  attorney  of  his  costs  was 

the  same  name  is  taken  without  any  misrep-  held  bad.    Barker  v.  St.  Quintin,  ubi  sup. 
resentation,  the  sheriff  i§  liable.    Childers  v. 
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6.  By  an  Attorney. 
Oakley  v.  Davis,  16  East,  82 ;  and  see  Hunt  v.  Hooper,  12  M.  &  "W.  672. 

7.  Under  an  Attachment  out  of  the  Queen's  Bench. 

Phillips  V.  Howgate,  5  B.  &  Aid.  220. 

8.  The  like  out  of  Qhancery,  and  Replication,  ^c. 

Smith  V.  Egginton,  7  Ad.  &  E.  167. 

9.  Commitment  for  Contempt  of  Court  of  Bankruptcy. 
Van  Sandau  v.  Turner,  6  Q.  B.  773  ;  Green  v.  Elgie,  5  Q.  B.  99. 

10.  Justification  under  Process  of  a  County  Court,  (o) 

"Walley  v.  McConnell,  [13  Q.  B.  903  ;  Kinning  v.  Buchanan,  8  B.  &  C.  271 ; 
Hayes  v.  Keene,  12  C.  B.  233.] 

11.  Replication  that  the  Judgment  under  which  the  Defendant  Justifies 

was  set  aside  hy  Mule  of  Court,  (^p) 

Jones  V.  Williams,  8  M.  &  W.  349. 

[12.  Plea  justifying  under  a  Capias  in  which  the  Plaintiff  was  mis- 
named, averring  that  the  Plaintiff  was  commonly  known  hy  the  name 
in  the  Capias,  and  was  the  Person  intended. 

De  Mesnil  v.  Dakin,  L.  E.  3  Q.  B.  18.] 

JUSTIFICATION  UNDER  CRIMINAL  PROCESS. 

Justification  under  a  Judge's  Warrant  on  an  Indictment  for  Perjury. 
Gladwell  v.  Blake,  1  Cr.,  M.  &  E.  636.  {q) 

n.   PERSONALTY. 

1.  Not  Guilty. 

Ante,  635. 

Obs. — In  an  action  of  trespass  for  taking  goods  in  execution  under  a  judgment 
which  has  heen  set  aside  for  irregularity,  evidence  is  not  admissible  under  the 

(o)  See  Davis  «.  Fletcher,  22  L.  J.  Q.  B.  v.  Jones,  supra.    A  writ  of  execution  issued 

429.  on  a  judgment  more  than  a  year  old,  without 

(p)  In  this  case  both  the  attorney  and  a  sci. /o.  is  only  voidable,  and  until  avoided, 
plaintiff  in  the  suit  are  trespassers.  Codi-ing-  is  a  justification  to  parties  who  caused  it  to 
ton  V.  Lloyd,  8  Ad.  &  E.  449.  Brown  v.  be  executed.  Blanchenay  v.  Burt,  4  Q.  B. 
Jones,  15  M.  &  W.  191,  where  see  other  707  ;  [Huffer  v.  Allen,  L.  R.  2  Ex.  15.]  Rep- 
forms  of  similar  replications.  It  is  necessary  lication  that  the  plaintiff  was  in  his  dwell- 
in  a  replication,  showing  that  the  capias  un-  ing-house,  and  that  the  outer  door  was  closed 
der  which  the  defendant  justifies  was  set  until  defendant  broke  it  open  for  the  purpose 
aside,  to  show  the  grounds  on  which  it  was  so  of  arresting  him.  Newton  v.  Holford,  1  C. 
set  aside  ;  Prentice  v.  Harrison,  4  Q.  B.  857;  B.  141.  Or  the  writ  or  warrant  may  be  de- 
because  if  the  writ  were  erroneous,  and  set  nied.  See  Jarmain  v.  Hooper,  6  M.  &  G.  30. 
aside  on  that  ground,  no  action  would  lie.  lb.  ^  [q)  The  plea  there  was  held  bad  after  ver- 
But  an  allegation  that  the  writ  was  "irreg-  diet  for  not  showing  that  the  constable  acted 
ularly "  issued  is  sufBcient.  Eankin  v.  De  within  his  jurisdiction;  and  see  Grant  ». 
Medina,  1  C.  B.  183 ;  2  D.  &  L.  813 ;  Brown  Moser,  5  M.  &  G.  123. 
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Obs.  plea  of  not  guilty,  to  show  that  since  action  brought  the  proceeds  of  the  exe- 
cution have  been  paid  over  to  the  plaintifi.  Rundle  v.  Little,  6  Q.  B.  174; 
13  L.  J.  Q.  B.  311. 

2.  Plea  of  Payment  into  Court,  682. 

3.  Denial  that  the  G-oods  are  the  Plaintiff's. 

That  the  said  goods  and  chattels  were  not  nor  was  any  part  thereof  the 
goods  and  chattels  of  the  plaintiff,  as  alleged. 

Obs.  —  This  must  be  specially  pleaded  as  not  guilty  admits  it.  Under  this  plea  the 
plaintiff  will  establish  a  prima  facie  case  by  proving  that  he  was  actually 
(Young  v.  Hitcheus,  6  Q.  B.  606)  or  constructively  by  his  agent,  servant,  &c. 
(Bertie  v.  Beaumont,  16  East,  33),  or  by  relation,  as  executor,  &c.  (Thorpe 
».  Stallwood,  5  M.  &  G.  760),  in  possession  of  the  goods.  Carnaby  v.  Welby, 
8  Ad.  &  E.  872;  1  Chit.  PI.  7th  ed.  195,  ante.  See  the  observations  to  the 
similar  plea  in  trespass  to  realty,  post,  716. 
In  answer,  the  defendant  may  show  that  he  has  a  better  right,  and  that  the 
plaintiff's  right  was  acquired  by  a  fraudulent  conveyance  (Ashby  v.  Minnitt, 
8  Ad.  &  E.  121),  or  that  his  right  oi possession  is  stronger  than  the  plaintiff's, 
because  the  deienflant  has  a  lien  on  the  goods;  Richards  v.  Symons,  15  L.  J. 
Q.  B.  35;  or  that  a  third  person  had  a  better  right  than  the  plaintiff,  and  that 
such  third  person  authorized  the  defendant's  acts  of  trespass;  Ashmore  i. 
Hardy,  7  C.  &  P.  501;  Nelson  i'.  Cherril,  8  Bing.  316;  but  the  fact  that  a 
third  person  had  a  better  title  to  the  goods  than  the  plaintiff,  is  no  defence  in 
answer  to  the  plaintiff's  prunayacie  case  of  possession,  unless  such  third  per- 
son is  shown  to  have  authorized  the  defendant  in  his  act  of  trespass.  Car- 
ter V.  Johnson,  2  Mood.  &  Rob.  263;  2  Saund.  47  c,  d.  See  Gadsden  c.  Bar- 
row, 9  Ex.  514;  23  L.  J.  Ex.  134.  As  to  setting  up  thejiis  tertii,  see  Sheri- 
dan V.  New  Quay  Company,  4  C.  B.  N.  S.  618;  Cheesman  v.  Exall,  6  Ex. 
341;  Thorne  v.  Tilbury,  3  H.  &  N.  534;  Biddle  v.  Bond,  34  L.  J.  Q.  B.  137; 
6  B.  &  S.  225.  A  plea  by  a  sheriff  was  held  bad  as  an  argumentative  denial 
of  the  plaintiff's  property,  which  justified  seizing  the  goods  under  &fi.  fa. 
against  a  third  person.     Harrison  v.  Dixon,  12  Ikl.  &  W.  142;  1  D.  &  L.  454. 

4.  Justification  for  seizing  Cattle,  Goods,  ^c.  —  Damage  Peasant,  ^c. 
Ante,  646,  647 ;  [Goodwyn  v.  Cheveley,  4  H.  &  N.  631.J 

5.  Plea  of  Plaintiff  ^s  Bankruptcy,  in  Trespass  for  taking  Goods. 
Brewer  v.  Day,  11  M.  &  W.  628. 

Obs.  —  Where  the  personal  injury  to  a  bankrupt  is  the  primary  cause  of  action,  such 
as  trespass  for  entering  his  house,  seizing  his  goods,  and  annoying  his  family 
(before  his  bankruptcy),  the  assignees  cannot  sue  for  it,  but  the  bankrupt 
may.  Rogers  v.  Spence,  13  M.  &  W.  571;  12  CI.  &  Fin.  720.  But  a  cause 
of  action  which  is  exclusively  confined  to  injury  to  property  will  pass  to  the 
assignees,  but  there  is  a  difficulty  when  there  is  a  mixed  case  of  injury  to  the 
person  and  injmy  to  property.  It  may  be  that  in  such  a  case  the  law  wiU  give 
an  action  to  the  bankrupt  for  the  personal  injury,  and  an  action  to  the  as- 
signees for  the  injury  done  to  the  property.  Per  Loi-d  Campbell,  Rogers  v. 
Spence,  uhi  sup.  A  right  of  entry  vested  in  husband  and  Mife,  in  right  of 
the  wife,  passes  to  the  assignees  of  the  husband  if  he  become  bankrupt.  6 
Bing.  689.  See  Ruchbell  v.  Alexander,  30  L.  J.  C.  P.  268.  See  the  obser- 
vations in  troi'er  by  and  against  assignees  of  a  bankrupt,  which  are  for  the 
most  part  applicable  in  trespass,  post,  726,  727.  Forms  by  a  sheriff  sued  by 
assignees,  post,  727,  form  2. 
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6.  Plea  justifying  driving  Plaintiff  ^s  Sheep  into  a  Highway  because 
they  were  in  Defendanf s  Olose  ;  Replication,  Defect  of  Fences  be- 
tween the  Close  from  which  they  escaped  and  the  Plaintiff's,  which 
Defendant  was  bound  to  repair. 

Carruthers  v.  Hollis,  8  Ad.  &  E.  113  ;  Goodwyn  v.  Cheveley,  4  H.  &  N. 
631. 

7.  Plea  justifying  the  Removal  of  Goods  encumbering  Defendant's 

Premises,  (r) 
That  at  the  time  of  the  said  trespass  he  was  lawfully  possessed  {s)  of  a  cer- 
tain close,  (<)  and  the  said  goods  and  chattels  were  then  wrongfully  in  the  said 
close,  encumbering  the  same,  and  doing  damage  there  to  the  defendant,  where- 
upon the  defendant  took  the  same  and  removed  and  carried  them  to  a  small 
and  convenient  distance,  (m)  and  there  left  the  same  for  the  plaintijfs  use,  {y) 
doing  no  more  damage  than  was  necessary,  which  is  the  alleged  trespass. 

* 

[8.  Plea  that  the  Plaintiff  had  mixed  up  his  Goods  with  those  of  the 

Defendant  so  that  they  could  not  be  separated,  and  the  Defendant 

unavoidably  committed  the  alleged  Trespasses  in  talcing  possession 

of  his  own  Goods. 

Wyatt  V.  White,  5  H.  &  N.  871.] . 

PLEAS   OP  JUSTIPICATION'  IN   ACTIONS  AGAINST   SHERIFFS,  (x) 
JUSTIFICATION  UNDER  CIVIL  PROCESS. 

1.  Plea  by  a  Sheriff,  his  Bailiffs,  and  an  Execution  Creditor,  sued 

together  for  breaking,  ^c.  a  House  and  seizing  Goods,  a  Justification 

under  a  Fi.  Fa.  (?/) 

The  following  form  setting  out  the  payment,  the  writ,  and  the  warrant  thereon, 
is  applicable  when  the  sheriff,  the  officers,  and  the  execution  creditor,  all  join  in  the 
plea.     If  only  the  sheriff  and  officers  join,  (z)  say 

"  That  before  [^c],  a  certain  writ  of  our  lady  the  queen,  called  a  feri 

(r)  See  forms,  Neville  v.  Cooper,  2  Cr.  &  (w)  This  plea  is  disproved  if  it  be  shown 

M.  329 ;  Pratt  v.  Pratt,  2  Ex.  413  ;  [Melling  that  defendant  locked  up  the  goods  in  the 

V.  Leak,  16  C.  P.  652  ;]  Drewell  v.  Fowler,  3  place  where  they  were  seized,  and  took  away 

B.  &  Ad.  735  ;  Ackland  v.  Lutley,  9  Ad.  &  the  key.    James  v.  Lewis,  7  C.  &  P.  343. 

E.  879,  and  in  the  cases  cited  infra,  in  the  (x)  If  the  sheriff's  defence  be  that  the  bai- 

notes.     See  form  in  trespass   for   stopping,  lifif' s  act  be  not  binding  on  him  (as  to  which 

&c.  wagon  and  horses,  and  replication  that  see  1   Chit.  PI.  Ind.   "  Sheriff")  either  by 

plaintiff  went  upon  the  close  to  remove  corn,  reason  of  its  having  been  done  after  a  super- 

as  outgoing  tenant,  under  a  custom  of  the  sedeas  lias  issued,  Brown  v.  Copley,  7  M.  & 

country.     Holding  v.  Piggott,  7  Bing.  465.  G.  558,  or  because  he  has  exceeded  his  au- 

(s)  Or  the  defendant  may  show  title  in  fee  thority,  the  plea  of  not  guilty  will  suffice  for 

in  himself,  or  in  another  person,  alleging  a  him ;  so  it  will  suffice  when  he  is  sued  for  an 

demise  from  him,  as  in  Vivian  v.  Jenkin,  3  act  ione  judicially,  as  issuing  process  out  of  a 

Ad.  &  E.  741.  county  court  of  which  he  is  judge.     lb.;  and 

(i)  It  is  not  necessary  to  name  the  close.  Tunno  v.  Morris,  2  Cr.,  M.  &  R.  298;  and 

See  Bond  v.  Downton,  2  Ad.  &  E.  26.  see  Dicas  v.  Lord  Brougham,  6  C.  &  P.  249. 

(u)  If  A.  wrongfully  places  goods  in  B.'s  (y)  See,  in  general,  as  to  the  mode  of  fram- 

buildino-,  B.  may  lawfully  go  upon  A.'s  close  ing  these  pleas,  1  Saund.  296,  298  ;  1  Chit, 

adjoining  the  building  for  the  purpose  of  re-  Plead.  7th  ed.  760  ;  Com.  Dig.  Pleader,  3  M. 

moving  and  depositing  the  goods  there  for  24. 

A.'s  use.    Kea  v.  Sheward,  2  M.  &  W.  424.  (x)  If  there  be  any  doubt  as  to  the  writ 
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facias,  was  issued  out  of  the  court  of  [queen's  bench]  at  Westminster,  directed 

to  the  sheriff  of  the  county  of •,  by  which  said  writ"'[4'C.  as  in  the  text 

from  the  asterisk']. 

The  officer,  if  pleading  alone,  need  only  begin  with  the  warrant,  thus  — 

"  That  before  [Sfc.'],  one  R.  S.,  then  being  the  sheriff  of  the  county  of  [Sur- 
rey], to  wit,  on  [4"c-]>  niade  his  certain  warrant  in  writing  "  [S^c.  as  in  the  text 
from  the  f]- 

If  the  attorney  be  joined  in  the  action,  say,  after  the  statement  of  the  judgment, 
at  the  place  in  the  text  marked  ** 

"  That  before  and  at  {S^c.},  the  defendant  A.  P.  [the  attorney]  was  an  attor- 
ney of  the  court  of  [queen's  bench]  at  Westminster,  and  that  as  such  attor- 
ney, and  by  virtue  of  a  retainer  in  that  capacity  by  the  said  A.  B.  [the  execu- 
tion creditor],  which  said  retainer  was  given  to  him  by  the  said  A.  B.  after 
the  recovery  and  entering  up  of  the  said  judgment  as  aforesaid  [see  Bevins  v. 
Hulme,  15  M.  &  W.  88],  and  before  the  said  time*when  [Sfc],  he  the  said 
A.  P.,  as  such  attorney  as  last  aforesaid,  for  the  obtaining  satisfaction  for  the 
said  A.  B.,  of  the  money  so  recovered  as  aforesaid,  sued  and  prosecuted"  [^c. 
as  in  the  text,  confessing  all  the  facts  as  done  hy  him]  "  as  such  attorney,  and  by 
virtue  of  the  retainer  last  aforesaid."  See  Com.  Dig.  Pleader,  3,  M.  24 ; 
Britton  ^.  Cole,  1  Salk.  409. 

2.  Plea  of  Justification  under  a  Ft.  Fa.  (ci) 

That  before  the  alleged  trespasses,  and  before  this  suit,  (i)  the  defendant 
A.  B.  [the  execution  creditor]  recovered,  by  a  judgment  against  the  plaintiff 

in  the  court  of  [queen's  bench]  at  Westminster,  the  sum  of  £ ,**  and 

thereupon,  the  said  judgment  being  in  full  force  and  unsatisfied,  the  said  A.  B. 
sued  and  prosecuted  out  of  the  said  court  of  [queen's  bench]  a  writ  of  fieri 

facias,  directed  to  the  sheriff  (c)  of  the  county  of ,  by  which  said  writ  he 

was  commanded  *  that  of  the  goods  and  chattels  of  the  said  plaintiff  (d)  in  his 
bailiwick  [^c.  set  out  the  writ  of  execution,  (e)  the  indorsement  to  levy,  and  the 
delivery  to  the  sheriff  (f)  to  be  executed  as  ante,  596,  and  proceed  thus  :]  and 

being  irregularly  issued,  the  sheriff  and  offi-  is  collusive  or  fraudulent,  the  plea  denying 
cers  should  not  joiu  the  execution  creditor  in  that  the  goods  are  plaintiff's  will  let  in  such 
this  plea  ;  and,  on  the  other  hand,  the  execu-  defence.  Ante,  711,  form  3;  NichoUs  v.  Bas- 
tion creditor  should  keep  aloof  from  the  otfi-  tard,  2  Cr.,  SI.  &  E.  659,  per  Parke  B. ;  Har- 
cer,  if  the  latter  have  been  guilty  of  any  rison  v.  Dixon,  12  M.  &  W.  142  ;  1  D.  &  L. 
excess  in  executing  the  writ.  See  Britton  v.  454. 
Cole,  2  Stra.  11S4  ;  S.  C.  1  Salk.  408,  409.  (c)  If  in  London,  say  "  Sherifife."  In  Mid- 

(a)  Not  ffuUty,  denial  that  the  goods  were  dlesex  or  any  other  county,  "  Sheriff."    See 

the  plaintiff's,  and  denial  of  plaintiff's  pos-  Moore  v.  Magan,  16  L.  .T.  Ex.  57. 

session  of  the  honse  may  be  expedient,  and  {d)  As  to  the   averment  of  identity  be- 

may  be  pleaded  together.  Carnaby  v.  Welby.  tween  the  plaintiff  and  the  person  against 

8  Ad.  &  E.  872.  whom  the  writ  issued,  see  Fisher  v.  Magnay, 

(6)  The  plaintifE's  possession  of  the  house,  5  M.  &  6.  779  ;  2  D.  &  L.  40.     Evidence  to 

&c.  might  also  be  denied,  as  post,  717,  718.  support  such  allegation,  Jarmain  «.  Hooper, 

All  these  pleas  were  pleaded  in  Carnaby  v.  6  M.  &  G.  827. 

Welby,  8  Ad.  &  E.  872.     If  the  sheriff  has  (e)  It  is  necessary  to   state   the   process 

seized  the  goods  of  A.  B.  under  a  Ji.  fa.  speciallv.    1  Saund.  298,  note  (1). 

against  him,  and  C.  D.  bring  an  action  for  (/)  The  alle^tion  of  the  delivery  of  the 

such  seizure,  claiming  the  property  in  the  writ  to  the  sheriff  is  not  strictly  necessary, 

goods  under  a  bill  of  sale,  or  conveyance  1  Saund.  298. 
from  A.  B.,  which  there  is  reason  to  believe 
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thereupon  the  defendant  B.  S.  {the  sheriff '\,  as  and  being  such  sheriff  as  afore- 
said, afterwards  and  before  the  return  of  the  said  writ  of  [^c.],  and  whilst  the 
same  was  in  force,  duly  made  his  warrant,  {g)  f  directed  to  the  defendants 
K.  and  G.  [the  bailiffs],  bailiffs  of  the  said  sheriff,  and  thereby  commanded 
them  that  [set  out  the  warrant],  which  said  warrant,  afterwards  and  before 
the  return  of  the  said  writ,  was  delivered  to  the  defendants  K.  and  G.  {the 
hailiffs  ],  to  be  executed ;  (h)  and  thereupon  the  said  K.  and  G.  («')  did  then, 
by  virtue  of  the  said  writ  and  warrant,  and  within  the  said  bailiwick  of  the 
said  sheriff,  enter  (k)  peaceably  and  quietly  into  the  said  messuage  or  dwelling- 
house,  in  which  [c^c]  [the  outer  door  thereof  being  then  open],  (Z)  in  order  to 
seize  and  take,  and  did  then  seize  and  take  in  execution  the  said  goods  and 
chattels  of  the  plaintiff,  the  same  then  being  in  the  said  messuage  or  dwelling- 
house  for  the  purpose  of  levying  the  moneys  so  directed  to  be  levied  as  afore- 
said, which  are  the  alleged  trespasses.: 

3.  Plea  to  Declaration  for  entering  House  and  talciyig  Groods,  that 
the  Gf-oods  therein  were  the  Property  of  Plaintiff  and  M.  G.,  that 
Defendant  recovered  a  Judgment  against  M.  G.,  Justifying  the  Sale 
of  a  Moiety  under  a  Fi.  Fa.  against  him.  (m) 

That  before  and  at  the  said  time  when  [^c.j,  the  plaintiff  and  one  M.  G. 
were  jointly  possessed  of  the  said  goods  and  chattels  in  the  declaration  men- 
tioned as  of  their  own  proper  goeds  and  chattels,  and  that  heretofore  and  before 
the  said  time  when  {S^c;  here  state  the  recovery  of  the  judgment  against  M.  G.,  the 

(g)  It  is  only  necessary  to  state  the  war-  {i)  If  one  only  be  a  bailiff,  say,  "the  said 

rant  when  the  oiiBcers  justify ;  the  execution  R.  as  such  bailiif  as  aforesaid,  and  the  said 

creditor  or  the  sheriff  may  state  at  once  that  G.  as  his  servant  in  that  behalf,  and  at  his 

the  latter  seized  and  entered,  &c.  under  and  command,  &c." 

by  virtue  of  the  said  writ,  &c.  without  men-  {Ic)  If  the  plaintiff's  interest  in  the  house 

tioning  the  warrant.     See  Com.  Dig.  Plead-  be  leasehold,  the  term  remains  in  him,  not- 

er,  3   M.  24.     Seal  of  office  not  necessary  withstanding  the  lease  may  be  seized,  and 

to  be  stated.     2  Saund.  S05,  note  (13) ;  Bull,  therefore  the  sheriff  cannot  justify  staying  in 

N.  P.  83;  Padfleld  «.  Cabell,  Willes,  411.  an   unreasonable   time   after    such    seizure. 

(h)  If  the  entry  into  plaintiff's  house  was  Playfair   v.   Musgrove,    14   M.   &   W.   289. 

under  a  fi-fa.  against  a  third  person,  insert  But  such  continuance  in  possession  must  be 

here,  "  And  the  said  defendants  further  say,  newly  assigned.     lb. 

that  before  and  at  the  same  time  when,  &c.  (/)  This  is  a  necessary  allegation.  II 
divers  goods  and  chattels  of  the  said  \lHrd  Moore,  40.  Law  of  breaking  open  doors, 
person],  liable  to  be  taken  in  execution  in  &c.  Cooke  v.  Birt,  5  Taunt.  769;  Whalley 
that  behalf  under  the  said  writ  and  warrant,  -v.  Williamson,  7  C.  &  P.  294 ;  1  Chit.  Arch, 
were  in  the  said  dwelling-house  in  which,  12th  ed.  622-624;  1  Bing.  N.  C.  721.  See 
&c."  This  averment  is  essential.  Cooke  v.  form  of  plea  by  a  sheriff  justifying  breaking 
Birt,  5  Taunt.  76  ;  White  V.  Wiltshire,Palm.  open  an  outer  door,  because  he  could  not 
52 ;  Johnson  v.  Leigh,  6  Taunt.  246.  Of  otherwise  remove  from  the  house  goods 
course  in  the  former  part  of  the  plea  the  which  he  had  seized.  Pugh  v.  Griffiths,  7 
judgment  and  execution  must  be  stated  to  Ad.  &  E.  840.  As  to  what  amounts  to  break- 
have  been  against  the  third  person,  and  in,  ing  an  outer  door,  see  Whalley  v.  William- 
the  latter  the  seizure  will  be  stated  to  be  of  son,  supra. 

the  goods  of  such  third  person.     See  I  Chit.-  (m)  See  Johnson  v.  Evans,  7  M.  &  G.  240 ; 

Arch.  12th  ed.  623  ;  and  see  form  of  plea  in  I  I).  &  L.  935.     In  an  execution  against  one 

Carnaby  v.  Welby,  8  Ad.  &  E.  872.     If  the  of  two  joint  tenants,  sheriffs  should  seize  the 

action  be  brought  by  the  third  person,  who  whole  of  the  property  which  is  the  subject 

claims  also  the  goods,  plead  justifying  as  of  the  joint  tenancy,  but  sell  only  defendant's 

above  the  entering  the  house,  and  as  to  the  moiety  undivided.    Johnson  v.  Evans,  1  D. 

goods,  deny  the  plaintiff's  property  in  them.  &  L.  935 ;  and  see,  also,  Garbett  v.  Vale,  5 

Similar  justification  under  a  ca.  sa.,  defend-  Q.  B.  408;  Burnell  v.  Hunt,  Arch,  by  Chit, 

ant  having  reasonable  ground  to  believe  that  12th  ed.  660. 
the  debtor  was  in  the  house.    Whalley  v. 
Williamson,  7  C.  &  P.  294. 
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issuing  of  the  writ  offi.  fa.,  reciting  it,  stating  the  indorsement  on  the  writ,  and 
the  delivery  thereof  to  the  sheriff  as  ante']  ;  by  virtue  of  which  said  writ  the 
defendant,  as  sheriff  as  aforesaid,  afterwards  entered  into  the  said  dwelling- 
house  in  which  [^rc]  by  the  outer  door,  the  said  outer  door  then  being  open, 
in  order  to  levy  the  damages  aforesaid  of  one  undivided  moiety  of  the  said 
goods  and  chattels  in  the  declaration  mentioned,  the  same  goods  and  chattels 
then  being  in  the  said  dwelling-house,  and  did  necessarily  seize  and  take  and 
carry  away  the  said  goods  and  chattels  (m)  for  the  purpose  aforesaid,  as  it  was 
lawful  for  the  defendant  to  do,  and  sold  the  said  moiety  belonging  to  the  said 
M.  G.  of  the  said  goods  and  chattels  in  satisfaction  of  the  said  damages,  which 
are  the  supposed  trespasses  in  the  declaration  mentioned. 

4.  Similar  Justification  under  a  M.  Fa.  issued  on  an  Award. 
Jones  V.  Williams,  8  M.  &  W.  357.  (n) 

5.  Justification  under  Process  of  Inferior  Courts. 

Green  v.  Davis,  3  B.  &  Aid.  601 ;  Dyson  v.  "Wood,  3  B.  &  C.  449,  Manor 
Court ;  Lowell  v.  Champion,  6  Ad.  &  E.  407. 

[6.  Plea  that  the  Trespass  was  committed  under  Civil  Process,  which 
was  suhsequentli/  set  aside  upon  the  Terms  that  the  Plaintiff  should 
bring  no  Action. 

Perkins  v.  Plympton,  7  Bing.  676. 

7.  Replication  to  a  Plea  of  Justification  under  a  Fieri  Facias. 

Obs. —  The  plaintiff  may  join  issue  upon  the  plea  or  specifically  deny  the  judgment, 
writ,  or  warrant,  according  to  the  facts;  or  admitting  them,  reply  as  to  the 
residue.  Form,  &c.  Carnaby  v.  Welby,  8  Ad.  &  E.  874.  Where  there  has 
been  excess,  &c.  it  should  be  replied  or  new  assigned.  The  plaintifiE  might 
reply  (as  against  all  but  a  sheriff  or  his  bailiff),  that  the  writ  of  execution 
was  set  aside  by  rule  of  court.  Form,  &c.  Jones  v.  Williams,  8  M.  &  W. 
356.  Excuse  for  breaking  open  an  outer  door.  Pugh  w.  Griffith,  7  Ad.  &  E. 
840.  Where  the  feri facias  is  against  the  goods  of  a  third  person  and  the 
defendants  entered  plaintiff's  house,  a  replication  "  that  the  goods  were  and 
each  of  them  was  the  goods  of  the  plaintiff,"  denying  that  the  judgment 
debtor  had  any  goods  in  plaintiff's  house,  would  be  a  good  answer  to  the  plea, 
but  would  admit  the  judgment  and  execution.  See  Jones  v.  Brown,  1  Bing. 
N.  C.  489,  per  Tindal  C.  J.  Form  of  replication  that  a  writ  of  error  was 
allowed  before  the  feri  facias.  Belshaw  v.  Marshall,  4  B.  &  Ad.  336 ;  and 
see  Perkins  v.  Pympton,  7  Bing.  676. 

8.  Plea  hy  a  Sheriff  to  Trespass  hy  Assignees  of  a  Bankrupt,  for 
seizing  the  Bankrupt's  Goods,  that  the  Defendant  seized  under  a 
Fi.  Fa.  before  Fiat,  and  without  Notice  of  a  Prior  Act  of  Bank- 
ruptcy. 

Cheston  v.  Gibbs,  12  M.  &  W.  Ill ;  1  D.  &  L.  420. 

(n)  This  form  was  held  bad,  for  not  show-    award.    As  to  which  see  Doe  v.  Arney,8  M. 
Ing  that  the  execution  was  by  rule  of  court,    &  W.  565 ;  2  Chit.  Arch,  in  voc. 
calling  upon  the  defendant  to  perform  the 
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Obs. —  Similar  forms  in  Edmunds  v.  Lawlej,  6  M.  &  W.  286;  Moore  v.  Phillips,  T 
M.  &  W.  536;  Whitmore  v.  Robertson  8  M.  &  W.  463;  Unwin  v.  St.  Quintin, 
n  M.  &  W.  277;  2  Dowl.  N.  S.  796;  and  Belcher  v.  Magnay,  12  M.  &  W. 
102;  1  D.  &  L.  420;  Aldred  v.  Constable,  6  Q.  B.  370.  These  forms  were  in 
trover,  but  may  easily  be  adapted  to  trespass.  It  would  seem  that  this  defence 
might  be  taken  under  the  plea  of  "no  property  "  (ante,  685),  in  those  cases 
where  the  sheriff  has  actually  sold  the  goods  before  adjudication,  as  in  such 
case  the  property  is  changed,  but  if  the  trespass  be  merely  the  seizing,  then, 
though  the  sheriff  is  justified  in  seizing,  yet  inasmuch  as  the  property  remains 
in  the  bankrupt,  and  is  in  the  assignees  by  relation,  the  sheriff  should  plead 
specially.  See  the  Obs.,  per  Parke  B.  in  Samuel  v.  Duke,  3  M.  &  W.  622, 
which  seem  applicable  in  trespass  though  not  in  trover,  post,  723;  and  see  Ed- 
wards V.  Hooper,  3  M.  &  W.  363. 

9.  Replication  as  against  a  Party  sued  with  the  Sheriff,  that  the 
Judgment  was  on  a  Warrant  of  Attorney  given  hy  way  of  Fraud- 
ulent Preference. 

Aldred  v.  Constable,  4  Q.  B.  676. 

10.  Replication  that  the  Judgment  was  on  a  Warrant  of  Attorney  that 
the  Fiat  issued  within  Two  Months  of  the  Execution  and  Sale,  and 
that  the  Sheriff  sold  with  Notice  of  the  Act  of  Banlcruptcy  and  Fiat. 

Cheston  v.  Gibbs,  12  M.  &  W.  Ill ;  and  similar  form  in  Whitmore  v.  Rob- 
ertson, 8  M.  &  W.  466. 

11.  Similar  Replication  that  the  Judgment  was  on  a  Cognovit  given  hy 

-     way  of  Fraudulent  Preference. 

Scott  V.  Lewis,  7  C.  &  P.  347 ;  and  similar  form  that  it  was  on  a  warrant 
of  attorney  given  by  way  of  fraudulent  preference,  Rawdon  v.  Wentworth, 
2  Dowl.  N.  S.  287 ;  10  M.  &  W.  36. 

12.  Plea  hy  a  Bailiff  that  he  acted  under  an  Attachment  out  of  the 
County  Court  ta  compel  the  Plaintiff  to  appear  there  hy  seizing  his 
Groods  ;  Replication,  a  Supersedeas  issued. 

Brown  v.  Copley,  7  M.  &  G.  558.  » 

III.  REALTY.     Ante,  615. 

Obs.  — Not  guilty  in  trespass  to  realty.  See  ante,  635.  By  R.  G.  T.  T.  1853,  r.  19, 
"  In  actions  for  trespass  to  land,  the  plea  of  not  guilty  shall  operate  as  a  de- 
nial that  the  defendant  committed  the  trespass  alleged  in  the  place  mentioned, 
but  not  as  a  denial  of  the  plaintiff's  possession,  or  right  of  possession,  of  that 
place,  which  if  intended  to  be  denied,  must  be  traversed  specially." 
The  plea  of  not  guilty,  in  this  action,  therefore,  admits  the  plaintiff's  title  and 
possession,  and  simply  denies  the  alleged  fact,  that  the  defendant,  by  himself 
or  his  servant  or  cattle,  as  the  charge  may  be,  committed  the  trespasses  laid 
in  the  declaration,  and  no  excuse  or  j'usdjication  can  be  set  up  under  it. 

PLEAS  DENYING  PLAINTIFF'S  TITLE. 

Obs.  —  The  plea  denying  the  plaintiff's  possession  means  that  the  plaintiff  had  not 
at  the  time  of  the  trespass  such  a  possession  of  the  close,  &c.  as  will  enable 
him  to  maintain  that  action.  Heath  v.  Millward,  2  Bing.  N.  C.  98;  Wheeler 
V.  Montefiore,  2  Q.  B.  133.  It  is  negatived  by  the  plaintiff  proving  an  actual 
possession  in  himself;  see  1  Chit.  PL  7th  ed.  196;  however  slight,  such  as  by 
overseers  who  inclose  a  waste;  Matson  v.  Cook,  4  Bing.  N.  C.  392;  hy  a  ten- 
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Obs.  ant  (even  against  his  landlord)  who  enters  land  under  an  agreement  for  a 
lease;  Alexander  v.  Bonnin,  4  Bing.  N.  C.  799;  or  by  a  female  servant  in  pos- 
session of  her  bedroom;  Lewis  ».  Ponsford,  8  C.  &  P.  687;  and  as  against  a 
wrong-doer  the  mere  possession  will  suffice,  though  such  possession  would  not 
avail  against  one  having  a  better  title;  1  Chit.  PI.  7th  ed.  198;  Parnell  u. 
.  Younw,  3  M.  &  W.  288;  Heath  v.  Mill  ward,  2  Bing.  N.  C.  98;  thus  a  posses- 

■"A    ory  right  sufficient  to  sustain  trespass  may  be  resorted  to,  even  after  it  has 

<1  VI'  leared  that  the  plaintiff  has  in  fact  no  legal  title.     Every  v.  Smith,  26  L. 
^d,Ex.  344. 

vS?:^'  he  mere  right  to  possession  is  not  sufficient  without  entry;  Litchfield  v. 
P  ;ady,  5  Ex.  939;  Turner  v.  Cameron's  Coal  &c..Co.  5  Ex.  932;  and  if 
piaintiff  prove  no  more  than  that,  he  will  be  defeated  on  this  plea;  thus  a 
lessee  before  entry  cannot  support  trespass;  see  3  Stark.  Ev.  tit.  Trespass; 
1  Chit.  PI.  197;  but  the  entry  of  an  heir  relates  back  to  the  time  of  the  right 
of  entry.  Barnett  c.  Guildford,  11  Ex.  19.  See  Anderson  v.  Radcliffe,  29 
L.  J.  Q.  B.  128.  But  possession  in  many  cases  impliedly  follows  the  prop- 
erty; Hebbert  v.  Thomas,  1  Cr.,  M.  &  R.  861;  Rex  v.  Mayor  of  London,  4 
T.  R.  26;  and  the  party  entitled  is  constructively  in  possession  and  may  sus- 
tain trespass.  lb.  Tms  applies,  it  would  seem,  particularly  in  those  cases 
where  from  the  nature  of  the  property  constant  manual  occupation  cannot 
well  be  had.  Thus  the  lord  of  a  manor  claiming  the  wastes,  or  the  owner  of 
the  soil  of  a  public  highway,  may  maintain  trespass  against  persons  injuring 
the  soil,  &c.  of  the  waste  or  highway,  on  proof  of  title,  without  showing  act- 
ual possession,  it  not  being  proved  by  defendant  to  have  been  at  the  time  in 
another  person.  Lade  v.  Shepherd,  1  Wils.  110;  Mayor  of  Northampton  v. 
Ward,  1  AVils.  107;  2  Stark.  Ev.  ubt  supra. 

And  a  party  having  the  strict  legal  title  and  possessory  right  may,  by  entry,  &o. 
acquire  a  sufficient  constructive  possession  to  enable  him  to  sustain  trespass 
against  a  wrong-doer  in  actual  possession.  Thus  in  Butcher  v.  Butcher,  7  B. 
&  C.  399,  where  the  plaintiff  having  the  legal  title  entered  on  the  land  (by 
going  thereon  and  beginning  to  plough,  &c.)  with  intent  to  take  possession, 
although  he  did  not  declare  that  such  was  his  intention,  it  was  held  he  might 
maintain  trespass  against  a  person  wrongfully  in  possession  at  the  time  of  the 
entry,  and  who  without  quitting  possession  desired  the  owner  to  go  away,  and 
in  fact  continued  his  wrongful  possession  afterwards;  and  see  Newton  v. 
Harland,  1  AI.  &  G.  644.  In  these  cases  entiy,  &c.  upon  part  and  parcel  of 
the  estate  in  the  name  of  the  whole,  gives  sufficient  constructive  possession  of 
the  whole  for  this  purpose.     Bulwer  i\  Bulwer,  2  B.  &  Aid.  470. 

It  is  therefore  evident  that  in  trespass  a  question  of  title  may  be,  and  often  is, 
raised  and  decided,  although  ejectment  is  more  commonly  resorted  to,  and  is 
generally  more  appropriate  for  the  purpose.  [As  to  how  far  a  judgment  in 
this  action  of  trespass  to  realty  creates  an  estoppel  on  the  matter  of  title,  see 
1  Chitty  PI.  195,  note  (ii);  Providence  v.  Adams,  10  R.  I.  184.] 

Prior  actual  possession  (see  Devett  v.  Brown,  5  Bing.  7;  Hall  v.  Davis,  2  C.  & 
P.  33;  Dyson  r.  Colliek,  5  B.  &  Aid.  601)  is  of  itself  sufficient  to  enable  the 
possessor  to  maintain  trespass  against  a  wrong-doer,  that  is  a  party  who  en- 
ters and  cannot  prove  a  superior  or  better  title  or  possessory  right  in  himself, 
or  in  anodier  person  who  can  be  proved  to  have  autliorized  his  entry.  In 
other  words,  a  new  trespasser  cannot,  by  the  very  act  of  trespass,  immedi- 
ately and  witliout  acquiescence  gain  a  sufficient  possession  to  enable  him  to 
maintain  trespass,  and  drive  the  person  whom  he  ejects  to  prove  his  title. 
Browne  v.  Dawson,  12  Ad.  &  E.  629.  But  actual  possession,  even  under  a 
void  lease,  or  of  crown  land,  suffices.  Graham  u.  Peat,  1  East,  244 ;  Cham- 
bers V.  Donaldson,  11  East,  63;  Harper  v.  Charlesworth,  4  B.  &  C.  574;  Cat- 
teris  V.  Cowper,  4  Taunt.  547. 

In  trespass  quare  clausumf regit,  under  this  plea  the  defendant  may  show  title  in 
himseK  or  some  other  person  under  whose  authority  he  claims  to  have  acted. 
Jones  II.  Chapman,  2  Ex.  803;  Slocombe  v.  Lyall,  6  Ex.  119;  as  even  posses- 
sion is  title  against  a  wrong-doer;  Parnell  v.  Yount;,  3  M.  &  W.  288;  Harri- 
son «.  Dixon,  12  M.  &  "\V.  142;  1  D.  &  L.  454;  IS'L.  J.  Ex.  247;  but  it  will 
be  safer  to  plead  liberum  tenementwn,  together  with  tie  plea  that  the  close  is 
not  the  plaintiff's.     These  two  pleas,  with  not  guilty,  and  the  plea,  form  2, 
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Obs.   post,  719,  will  all  be  allowed  together.    Morse  u.  Apperley,  6  M.  &  W.  145; 
8  Dowl.  203 ;  Sloeombe  v.  Lyall,  ubi  sup. 
Under  not  possessed  tlie  defendant  may  show  that  the  part  on  which  the  alleged 
trespass  was  committed  is  his,  and  it  is  not  necessary  that  he  should  prove  a 
title  to  the  whole.    Bassett  v.  Mitchell,  2  B.  &  Ad.  99. 

Plea  denying  Plaintiff's  Possession,  ^^'-^  '^, 

That  the  said  close  \^or  "  messuage  "]  was  not  the  plaintiff's,  as  aW  ^M. 

1.  Liherum  Tenementum. 

Obs. —  See  Harvey  v.  Brydges,  14  M.  &  W.  437.  The  plea  of  liberum  tenementum 
is  supported  by  proof  of  any  estate  of  freehold,  whether  in  fee,  in  tail,  or  for 
life  only,  and  whether  in  possession  or  expectant  on  the  determination  of  a 
term  of  years ;  but  it  does  not  apply  to  the  case  of  a  freehold  estate  in  re- 
mainder or  reversion,  expectant  on  a  particular  estate  oi  freehold,  nor  to  copy- 
hold tenure  (1  Saund.  347  d,  note  (6);  1  Chit.  PI.  7th  ed.),  nor  is  the  plea  sus- 
tained by  evidence  of  a  tenancy  in  common.     Voyce  v.  Voyce,  Gow  R.  201. 

Its  effect  is  to  admit  that  plaintiff  is  in  possession,  and  that  defendant  is  prima 
facie  a  wrong-doer,  but  he  can  prove  title  to  himself  by  deed  or  twenty  years' 
possession;  Griee  v.  Lever,  9  Dowl.  246;  Lempriere  v.  Humfrey,  3  Ad.  & 
E.  186;  Morse  v.  Apperley,  6  M.  &  W.  149;  9  L.  J.  Ex.  61;  Brest  v.  Lever, 
7  M.  &  W.  593;  10  L.  J.  Ex.  337;  in  some  part  of  the  demised  close,  and 
that  it  is  on  this  part  all  the  acts  complained  of  have  been  done;  the  defend- 
ant, therefore,  is  not  bound  on  this  plea  to  prove  a  title  to  the  whole  close. 
Smith  V.  Royston,  8  M.  &  W.  381;  10  L.  J.  Ex.  437;  Morse  v.  Apperley,  tibi 
sup.     [See  Providence  v.  Adams,  10  R.  I.  184.] 

Where  in  trespass  to  land,  the  removal  of  plaintiff's  goods  is  also  charged,  and 
the  defendant  claims  title  to  the  land,  he  should  plead  it  and  justify  the  re- 
moval; and  it  seems  to  be  insufficient  as  to  the  goods,  to  plead  only  that  the 
close  was  not  the  plaintiff's;  and  care  should  be  taken  to  except  from  the 
plea  any  trespasses  charged  in  the  declaration  which  relate  only  to  personal 
property  (not  stated  to  belong  to  the  close),  or  to  the  person,  to  which,  of 
course,  this  plea  can  be  no  answer.  Roberts  v.  Taylor,  1  C.  B.  117;  3  D.  & 
L.  4.  And  then  in  another  plea  as  to  the  goods,  deny  that  they  were  the 
goods  of  the  plaintiff,  if  they  were  not  so;  or,  if  they  were,  plead  as  to  the 
goods  that  defendant  was  possessed  of  a  close,  and  because  the  goods  were 
there  doing  damage,  &c.  defendant  removed  them;  or  the  defendant  might 
plead  title  justifying  the  removal,  ante,  712,  form  7.  In  trespass  for  entering 
a  house  and  taking  goods,  if  defendant  claim  both,  he  may  plead  that  the 
house  and  goods  were  not,  nor  was  either  of  them  the  house  and  goods  of 
plaintiff.  See  form,  Haigh  v.  Belcher,  7  G.  &  P.  389.  The  issue  on  this  plea 
is  to  be  taken  distributively,  and  defendant  may  succeed  as  to  one  close  and 
plaintiff  as  to  another.  Phythian  v.  White,  1  M.  &  W.  216.  Where  the  free- 
hold title  was  in  the  defendant,  the  plaintiff'  cannot  safely  dejiy  lib.  ten.,  but 
should  plead  specially,  showing  his  possessory  interest  by  demise,  &c. 

Since  3  &  4  W.  4,  c.  27,  the  right  of  property  is  dependent  for  its  very  exist- 
ence upon  the  right  of  entry,  and  therefore  if  the  defendant's  case  be  that 
he  has  been  in  possession  of  the  close  for  twenty  years,  this  would  seem  the 
proper  plea. 

1.  Plea  of  Liberum  Tenementum. 

That  at  the  time  of  the  alleged  trespasses  the  said  close  [or  "  messuage "] 
was  the  freehold  of  the  defendant. 

[la.  Answer  of  the  Same  as  to  Part,  and  Q-eneral  Denial  of  Trespass 

on  any  other  Part. 

And  the  defendant  comes  and  says  that  a  part  of  the  close  mentioned  in  the 
plaintifT's  writ  was  the  soil  and  freehold  of  the  defendant,  the  same  being  de- 
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scribed  as  follows  [^'cj.     Upon  his  own  knowledge  he  denies  that  he  broke 
or  entered  any  part  of  said  close,  except  the  part  above  described. 

2.  Another  Form  ;  justifying  as  the  Servant  of  the  Freeholder.  (o~) 

That  at  the  time  of  the  said  alleged  trespasses  the  said  close  was  the  free- 
hold of  A.  B.  [and  that  the  said  gates  [as  in  the  declaration]  were  affixed  to 
the  said  freehold],  and  the  defendant,  as  the  servant  and  by  the  command  of 
the  said  A.  B.  broke  and  entered  the  said  close  and  committed  the  said  alleged 
trespasses.  (^) 

3.  Replication  to  a  Plea  of  Liberum  Tenementum,  stating  a  Demise  hy 

Defendant  to  Plaintiff,  (jf) 

Wilkins  v.  Boutcher,  3  M.  &  G.  807. 

4.  In  Trespass  Quare   Clausum  Fregit  ;   Plea  that  Defendant  was 

Tenant  to  the  Freeholder,  (r) 

Kavanagh  v.  Gudge,  5  M.  &  G.  727  ;  [Vivian  v.  Jenkin,  3  Ad.  &  E.  741 ; 


(o)  See  similar  pleas  justifying  as  the  ser- 
vant of  a  copyholder,  stating  the  copyhold 
grant.  Brown  «.  Story,  1  M.  &  G.  U7  ;  Dar- 
lington V.  Pritchard,  4  M.  &  G.  783. 

{p)  If  the  freeholder  and  his  servant  plead 
together,  say,  "  the  defendant  A.  B.  in  his 
own  right,  and  the  defendant  C.  D.  as  the 
servant,  &c."  The  plaintiBF  may  reply, 
denying  that  defendant  was  the  servant,  or 
had  the  authority  of  the  freeholder ;  Cham- 
bers (I.  Donaldson,  1 1  East,  65 ;  but  under 
such  a  replication  he  cannot  show  a  lease 
from  the  freeholder ;  Ewer  «.  Jones,  16  L.  J. 
Q.  B.  42;  and  this  replication  will  not  be 
supported  by  proof  that  the  freeholder  is  an 
infant,  and  the  defendant  the  receiver  of  his 
rents  appointed  by  the  court  of  chancery.  lb. 

{q]  See  a  form,  Ryan  v.  Clark,  14  Q.  B. 
65,  pleaded  by  way  of  estoppel.  Darlington 
V.  Pritchard,  4  M.  &  G.  783.  If  the  defend- 
ant in  his  rejoinder  deny  the  demise,  he  can- 
not give  in  evidence  that  the  plaintiff  at  the 
time  it  was  made  had  agi-eed  to  give  up  pos- 
session to  the  defendant  when  he  wished. 
Tomkins  v.  Lawrence,  8  C.  &  P.  729.  Where 
a  lord  pleads  /i6.  ten.  to  an  action  by  a  copy- 
holder, the  latter  should  not  traverse  it,  but 
should  reply  the  copyhold  grant.  Thomp- 
son V.  Harding,  1  C.  B.  940;  Kevse  v.  Pow- 
ell, 2  El.  &  Bl.  132.  See  forni  of  such  a 
replication,  Brown"  v.  Story,  1  M.  &  G.  117. 

(r)  See,  as  to  this  plea.  Com.  Dig.  Pleader, 
3  M.  40  ;  Vivian  v.  Jenkin,  3  Ad.  &  E.  742 ; 
special  form,  Phythian  v.  White,  1  M.  &  W. 
216  ;  and  see  another  form  of  sub-demise  and 
replication  of  entry  (under  a  power),  if  rent 
unpaid,  &c ;  Kavanagh  v.  Gudge,  supra  ; 
and  see  a  form  stating  a  demise  from  the 
freeholder  for  sixty  years,  and  assignment  of 
the  residue  of  the  term  to  A.,  justifying  as 
A.'s  servant,  and  replication  of  sub-demise 
from  A.  Wilkins  w.  Boutcher,  3  M.  &  G. 
807,  and  Phythian  v.  White,  1  M.  &  W.  217. 
In  trespass  to  land,  if  the  defence  be  that  the 


plaintiff,  who  has  the  freehold,  is  out  of  pos- 
session by  a  demise,  it  is  for  the  defendant 
to  rebut  the  presumption  that  possession  fol- 
lows the  freehold,  by  clearly  proving  a  de- 
mise. If  the  ZocMs  in  quo  (a  yard)  be  sur- 
rounded by  several  houses  demised  by  the 
plaintiff,  the  mere  fact  that  the  tenants  of 
the  houses  use  the  place  in  which,  &c.  for 
some  purposes  referable  to  an  easement,  is 
no  evidence  of  a  demise  of  the  land  or  yard 
with  the  houses  ;  and  there  being  no  evidence 
whether  the  yard  formed  part  of  the  demise 
or  not,  the  court  held  that  the  judge  ought 
not  to  have  left  it  to  the  jury  to  say  whether 
the  landlord,  at  the  time  of  the  demise  of  the 
houses,  had  reserved  the  yard  ;  the  question 
being  whether  he  had  demisedii,'not  whether 
he  had  reserved  it.  Hebbert  v.  Thomas,  1 
Cr.,  M.  &  R.  861.  As  to  the  issue  being 
taken  distributively,  and  plaintiff  succeed- 
ing as  to  one  close,  and  defendant  as  to  the 
other,  where  there  are  several  closes,  see 
Phythian  v.  White,  ubi  supra.  See  a  similar 
form  that  the  freeholder  demised  to  an  inter- 
mediate party  for  twenty-one  years,  who  sub- 
demised  to  the  defendant.  Replication  that 
such  intermediate  party  demised  to  'F.  for 
three  years  before  the  said  demise  to  the  de- 
fendant, and  that  F.  assigned  to  the  plaintiff. 
Rejoinder,  that  the  last  demise  was  on  the 
terms  of  keeping  in  repair  and  entry  for  non- 
repair, &c.  Wright  V.  Burroughs,  3  C.  B. 
685;  16  L.  J.  C.  P.  6.  There  it  was  ob- 
jected that  since  8  &  9  Vict.  c.  106,  ss.  2,  3, 
livery  of  seisin  is  no  longer  necessary,  and 
therefore  that  this  mode  of  giving  color  was 
now  incorrect.  The  court  overruled  the  ob- 
jection, but  it  was  not  taken  on  special  de- 
murrer. See  a  form  denying  demise  by  an 
agent  of  plaintiff's,  Wilkins  v.  Boutcher,  3 
M.  &  6.  807.  The  plaintiff  must  reply, 
denying  the  seisin  in  fee  or  the  demise ; 
Vivian  v.  Jenkin,  3  Ad.  &  E.  741 ;  or  ho  may 
reply  a  prior  demise  to  him  from  or  through 
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Dyne  v.  Nutley,  14  C.  B.  122 ;  Mayhew  v.  Suttle,  4  El.  &  Bl.  348 ;  Holmes 
V.  Newland,  11  Ad.  &  E.  44.] 

5.  I'lea  in  Justification  of  a  Trespass  on  Plaintiff  \  Close,  that 
Plaintiff  placed  Defendant's  Groods  there,  and  Defendant  entered 
to  retake  them,  (a) 

Patrick  v.  Colerick,  3  M.  &  W.  483  ;  [Wood  v.  Manley,  11  Ad.  &  E.  34; 
Anthony  v.  Haneys,  8  Bing.  196.] 

6.  Plea  that  Defendant  entered  Plaintiff'' s  Mouse  to  reclaim  his  Wife, 

who  was  wrongfully  harhored  {here,  (f) 
Lewis  V.  Ponsford,  8  C.  &  P.  687. 

7.  That  Defendant  entered  Plaintiff's  House  in  perambulating  the 

Boundaries  of  a  Parish  under  a  Custom  to  that  effect. 
Taylor  v.  Devey,  7  Ad.  &  E.  408. 

8.  That  Plaintiff  had  sold  Goods  to  Defendant,  and  had  thereby  given 
him  a  License  to  come  and  take  them  from  and  out  of  his  Souse. 

Wood  V.  Manley,  11  Ad.  &  E.  34.    [See  Toms  v.  Wilson,  4  B.  &  S.  442.] 

9.  Plea  Justifying  entering  a  Souse  because  it  was  let  on  the  Terms 
that  if  the  Tenant  did  not  repair,  ^c.  the  Landlord  might  reenter 
without  Legal  Process  ;  and  averring  Non-repaiY,  ^c. 

That  before  the  plaintiff  was  possessed  of  or  had  any  title,  estate,  or  interest 
in  the  said  house,  the  defendant  (u)  was  seised  in  his  demesne  as  of  fee  (x)  of 
and  in  the  said  house,  and  being  so  seised,  demised  to  the  plaintiff  the  said 
house  as  tenant  thereof  to  the  defendant,  for  [one]  year  then  next  following, 
and  so  on  from  year  to  year  for  so  long  as  they  should  respectively  please, 

the  first  year  to  commence  from   the day  of then  last  past,   and 

under  the  yearly  rent  of  £ ,  payable  quarterly  on  the  24th  day  of  June, 

the  29th  day  of  September,  the  25th  day  of  December,  and  the  25th  day  of 
March  in  each  and  every  year,  by  even  and  equal  portions,  on  the  terms  that 
the  plaintiff  should  \^as  in  the  instrument  of  demise]  repair  and  keep  in  tenant- 
able  repair  the  said  dwelling-house  during  the  continuance  of  the  said  demise 
and  tenancy,  and  that  if  the  said  plaintiff  should  not  repair  or  keep  in  ten- 
antable  repair  the  said  house  during  the  continuance  of  the  said  demise  and 
tenancy  [or  "  if  the  said  rent,  or  any  part  thereof,  should  be  unpaid  fourteen 
days  next  after  any  day  on  which  such  rent,  or  any  quarterly  part  thereof, 
should  become  due  "],  then  it  should  be  lawful  for  the  defendant  to  enter  on 

the  freeholder,  or  that  the  demise  to  defend-  M.  &  G.  1055.     See,  also,  Pratt  v.  Pratt,  2 

ant  was  aurrendei-ed,  &c.  and  a  subsequent  Ex.413;  [Welling  ii  Leak,  16C.  B.  652.] 
demise  by  the  freeholder  to  him,  the  plaintiff.         [u)  Or  the  plea  might  state  that  a  third 

So  the  plaintiff  may  reply  a  sub-demise  by  party  demised,  and  justify  a  reentry  under 

the  defendant  to  the  plaintiff  before  the  tres-  his  authority.    See  forai,  Roberts  v.  Taylor, 

passes  were  committed.  -  3  D.  &  L.  4  ;  1  C.  B.  117. 

(s)  See  Anthony  v.  Haneys,  8  Bing.  186.  [x)  Or  title  might  he  derived  from  the  free- 

(t)  As  to  right  to  enter  to  reclaim  goods  holder.     See  Wright  v.  Burroughs,  3  C.  B. 

which  have  been  stolen,  Webb  v.  Beavan,  6  685 ;  16  L.  J.  C.  ]?.  6. 
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the  said  house  without  any  ejectment  or  process  at  law,  and  to  have  again  and 
repossess  the  same,  and  all  occupiers  thereof  to  expel  and  remove ;  and  the 
plaintiff  entered  into  the  said  house  under  and  by  virtue  of  the  said  demise, 
and  became  possessed  thereof  for  the  said  term  and  tenancy  as  aforesaid,  the 
reversion  of  and  in  the  said  house  then  and  during  all  the  time  hereafter  men- 
tioned being  in  the  defendant ;  and  afterwards  and  during  the  continuance  of 
the  said  demise  and  tenancy,  and  before  the  said  alleged  trespass,  the  plaintiff 
omitted  and  neglected  to,  and  did  not  nor  would,  repair  (y)  nor  keep  in  ten- 
antable  repair  the  said  [house],  and  the  same  was  then  suffered  to  be,  and  was 
in  bad  and  untenantable  repair,  and  continued  so,  whereupon  the  defendant 
entered  into  and  upon  the  said  house,  the  outer  door  thereof  being  then  open, 
and  took  possession  thereof,  (z)  which  are  the  alleged  trespasses. 

10.  Replication  to  the  last  Form,  showing  Facts  making  the  Defend- 
ant a  Trespasser  ab  initio  hy  converting  Goods  which  he  found  in 
the  House. 

Roberts  v.  Taylor,  3  D.  &  L.  4 ;  7  M.  &  G.  660. 

Obs.  —  See,  also,  Kavanagh  v.  Gudge,  5  M.  &  G.  727;  1  D.  &  L.  928;  and  as  to 
the  right  of  forcible  reentry  against  a  person  wrongfully  withholding  posses- 
sion, see  lb.  and  Newton  v.  Harland,  1  M.  &  G.  644;  and,  also,  Harvey  v. 
Brydges,  14  M.  &  W.  437;  3  D.  &  L.  55;  Wright  v.  Burroughs,  3  C.  B. 
685.  The  1  Geo.  4  c.  87,  s.  1,  does  not  extend  to  cases  of  a  subsisting  lease 
forfeited  by  condition  broken.  Doe  v.  Sharpley,  15  L.  J.  Ex.  341.  li  the 
defendant  has  waived  a  forfeitm-e  incurred,  that  should  be  specially  replied. 
Worrall  v.  Clare,  2  Camp.  629. 

11.  Similar  Justification  for  entering  a  Farm,  on  the  Ground  of 
Breach  hy  the  Tenant  of  the  Conditions  of  Cultivation,  and  also  for 
mortgaging  the  Lease. 

Hammond  v.  Colls,  3  D.  &  L.  164. 

12.  Similar  Justification  on  the  Ground  that  the  Landlord  had  let  the 
Farm  on  the  Terms  that  after  Notice  to  quit  the  Incoming  Tenant 
might  enter,  and  averring  such  Notice,  and  that  Defendant  was  the 
Incoming  Tenant. 

Milner  v.  Myere,  15  L.  J.  Q.  B.  157. 

13.  Plea  justifying  Entry  into  a  Dwelling-house  under  a  Power  in  a 
Deed  from  a  Lessee  who  possessed  the  Premises  before  Plaintiff. 

Foulkes  V.  Scarfe,  4  M.  &  G.  126 ;  4  Scott  N.  R.  714. 

(y )  The  breach  of  the  stipulation  to  repair,  whereas  the  former  j)art  of  the  plea  admits  a 

&c   may  be  stated  as  in  the  precedents  in  possession  in  the  plaintiff.     Roberts  v.  Tay- 

covenant,  ante,  185-187.  lor,  3  D.  &  L.  11 ;  1  C.  B.  117.     It  would 

{z)  A  plea  which  went  on  to  justify  as-  seem  these  defences  could  not  be'  given  in 

saultiuEc  the  plaintiff  because  he  resisted  be-  evidence  under  a  general  plea  of  leave  and 

in"-  turned  out  of  the  house,  was  held  bad,  license.    Tomkins  u.  La^vIence,  8  0.  &  P. 

inasmuch  as  such  an  assault  can  only  be  jus-  731. 
tified  in  defence  of  defendant's  possession ; 

VOL.  II.  *6 
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14.  Plea  of  Justification  of  Entry  into  a  Close  to  hunt,  ^c.  under  a 
Right  granted  by  a  Freeholder  whose  title  accrued  before  Plain- 
tiff's. 

Wickham  v.  Hawker,  7  M.  &  "W.  63. 

15.  Similar  Plea  under  a  Right  created  by  a  Tenant  for  Life  by 

virtue  of  a  Power  contained  in  a  Will. 
Dayrell  v.  Hoare,  12  Ad.  &  E.  356. 

[16.  Plea  justifying  Entry  on  Plaintiff's  Land  by  Churchwardens 

under  Acts  of  Parliament. 

Foster  v.  Dodd,  35  L.  J.  Q.  B.  136.] 

COMMON  OF  PASTURE. 

Obs. —  See  ante,  496,  640;  turbary;  Wilson  v.  Willes,  7  East,  121;  Grant  v.  Gunner, 
1  Taunt.  435 ;  Arlett  v.  Ellis,  7  B.  &  C.  346 ;  to  dig  stones  ;  Peppin  u.  Shake- 
speare, 6  T.  R.  748;  minerals;  Hoyle  v.  Coupe,  9  M.  &  W.  450;  Paddock  v. 
Forrester,  3  M.  &  G.  903;  of  a  copyholder  to  dig  coal;  Anglesea  v.  Hather- 
ton,  10  M.  &  W.  218,  and  see  Wilkinson  v.  Proud,  11  M.  &  W.  33  ;  to  dig 
clay  for  making  bricks;  Clayton  v.  Corby,  2  Q.  B.  813;  right  of  common  un- 
der the  award  of  an  inclosure  act.  Bailiffs  of  Godmanchester  v.  Phillips,  4 
Ad.  &  E.  554. 

DISTRESSES.     Ante,  644  et  seq. 

EASEMENTS.     Ante,  649. 

FENCES.     Ante,  651. 

FISHERY.     Ante,  652. 

GAME. 

Plea  in  Trespass  for  hunting,  §-c.  on  Plaintiff's  Close,  justifying  as 
Servant  of  the  Plaintiff's  Landlord,  under  a  Reservation  of  the 
Game  in  Plaintiff 's  Lease,  (a) 

Wickham  v.  Hawker,  7  M.  &  W.  63. 

LANDLORD    AND   TENANT.     Ante,  655. 

LICENSE. 

Obs.  —  See  plea  and  replication,  &c.  ante,  657,  Obs.;  and  see  the  law  on  this  sub- 
ject, Wood  I).  Leadbitter,  13  M.  &  W.  828.  A  license  to  reenter  in  case 
rent  be  unpaid,  reserved  by  the  instrument  of  demise,  with  a  clause  that  such 
reentry  may  be  pleaded  as  leave  and  license,  may  be  given  in  evidence  under 
this  plea.  Kavanagh  w.  Gudge,  5  M.  &  G.  727;  1  D.  &  L.  928.  Form  of 
license  to  enter,  because  rent  unpaid,  &c.  ante,  657.  Form  of  plea  of  license 
by  deed  to  sink  pits,  &c.  and  replication,  Roberts  v.  Davey,  4  B.  &  Ad.  664. 
Plea  of  license  to  enter  under  a  power  to  sell,  and  a  covenant  for  quiet  pos- 

(a)  See  form,  last  edition  of  this  work,  for  the  lands  demised  to  take  birds  of  warren, 

justifying  by  jrani,  &c.     Pickering  v.  Noyes,  Pannell  v.  Mill,  2  C.  B.  625.     Animals /era 

4  B.  &  0.  639  ;  Moore  v.  Earl  of  Plymouth,  naturm  belong  to  the  man  on  whose  land  they 

7  Taunt.  614 ;  3  B.  &  Aid.  66 ;  [Pannell  v.  are ;  but  immediately  they  leave  it  his  po's- 

Mill,  3  C.  B.  625.]     "  Royalties      excepted  sessory  title  is  gone.     See  Eigg  v.  Lonsdale, 

in  a  demise  will  not  enable  the  lessor  to  enter  1  H.  &  N.  923. 
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Obs.  —  session,  conferred  by  plaintiff,  the  freeholder,  on  a  trustee  to  secure  a  debt. 
Watson  r.  Waltham,  2  Ad.  &  E.  485. 

MENSE  PROFITS. 

Obs.  —  In  trespass  for  mense  pro/its  (see  declaration,  ante,  61 7),  the  defendant  might 
plead  no*  guilty,  which  would  deny  that  defendant  occupied  and  kept  the 
plaintiff  from  possession;  he  might  also  plead  as  ante,  718,  forai  1,  a  denial 
that  the  premises  were  the  plaintiff's.  And  see  Jeffries  o.  Dyson,  2  Stra.  R. 
960.  Upon  the  latter  plea,  the  defendant  might  give  evidence  of  title  in  him- 
self, though  he  has  let  judgment  go  by  default  in  the  ejectment;  the  judg- 
ment therein  not  being  conclusioe  evidence  of  title,  not  being  replied  by  way 
of  estoppel.  Doe  v.  Huddart,  2  Cr.,  M.  &  R.  316.  See  such  a  replication  in 
estoppel,  Doe  v.  Wright,  10  Ad.  &  E.  763. 

NEW  ASSIGNMENT.    Ante,  671. 

NUISANCE.     Ante,  676. 

PAYMENT  INTO   COURT.     Ante,  682. 

SHERIFF.     Ante,  690. 

TENANCY  IN   COMMON. 

Obs.  —  A  license  from  one  who  is  tenant  in  common  with  the  plaintiff  to  commit 
the  trespasses  complained  of,  may  be  pleaded ;  the  plea  denying  the  close  to 
be  the  plaintiff's  (ante,  718),  does  not  put  in  issue  the  plaintiff's  exclusive  pos- 
session of  it.     Wilkinson  v.  Haygarth,  12  Q.  B.  837. 

WAYS.    Post,  "  Ways." 

[Other  pleas  to  actions  of  trespass  to  land,  see  "  Distresses,"  ante,  644  et  seq., 
"Easements,"  ante,  649,  "Fences,"  ante,  651,  "Fishery,"  ante,  652,  "  Land- 
lord and  Tenant,"  ante,  655,  "  New  Assignment,"  a7ite,  671,  "Nuisance,"  ante, 
676,  "Payment  into  Court,"  ante,  682,  "Sheriff,"  ante,  690,  "Ways,"  post, 
•'  Ways."] 


TROVER  AND   DETINUE. 

PLEAS,  &c.  IN  TROVER. 

Obs.  —  1 .  Not  Guilty.  —  "In  actions  for  taking,  damaging,  or  converting  the  plain- 
tiff's goods,  the  plea  of  not  guilty  shall  operate  as  a  denial  of  the  defendant 
having  committed  the  wrong  alleged,  by  taking,  damaging,  or  converting  the 
goods  mentioned,  but  not  of  the  plaintiff's  property  therein."  R.  G.  T.  T. 
1853,  1.  20. 
"  Conversion  "  means  a  tortious  act,  by  which  the  defendant  deprives  the  plain- 
tiff of  his  goods.  2  Saund.  46.  The  plea  of  "  not  guilty,"  therefore,  puts  in 
issue  not  only  the  conversion  in  fact,  but  the  lorongful  conversion,  i.  e.  the 
leqality  of  such  conversion.  Young  v.  Cooper,  6  Ex.  145;  20  L.  J.  Ex.  136; 
Mayhew  r.  Herrick,  7  C.  B.  247;  18  L.  J.  C.  P.  179.  But  the  plea  admits 
the  property  of  the  plaintiff  in  the  goods.  Nothing,  therefore,  can  be  given 
in  evidence  under  not  guilty  that  does  not  admit  such  property.  Jones  v. 
Davies,  6  Ex.  663;  20  L.  J.  Ex.  433;  Barton  v.  Brown,  5  M.  &  W.  298. 
In  Wilkinson  v.  Whalley,  5  M.  &  G.  590,  the  plaintiff  delivered  a  bill  to  the 
defendant  to  get  discounted,  which  he  effected,  and  then  the  plaintiff  brought 
trover  for  it,  and  it  was  held  that  the  defendant  was  entitled  to  the  verdict 
under  the  plea  of  not  possessed,  and  per  Cresswell  and  Coltman  JJ.  on  not 
guilty  also.  In  Higgins  v.  Thomas,  8  Q.  B.  908;  15  L.  J.  Q.  B.  261,  a  plea 
that  the  plaintiff  and  defendant  were  joint  owners  of  the  goods  was  held  bad, 
on  the  ground  that  under  the  declaration  two  kinds  of  conversioO  in  fact 
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Obs.  might  be  proved:  first,  a  mere  taking  of  the  goods,  and  second,  their  total 
destruction;  now  the  first  would  be  justified  if  the  plaintiff  and  defendant 
were  joint  owners,  but  in  that  case  the  plea  would  confess  only  a  conversion 
in  fact,  and  not  one  of  a  wrongful  character;  and  the  second  could  not  be 
justified  at  all.  See  Thomas  v.  Brown,  25  L.  J.  Ex.  345.  But  under  not 
guilty  the  plaintiff's  property  in  the  goods  cannot  be  contested.  Barton  v. 
Brown,  5  M.  &  W.  298 ;  Jones  v.  Davies,  uhi  sup. 

In  conformity  with  the  above  principles,  it  would  seem  that  the  defendant 
might  show  under  not  guilty  the  facts  pleaded  specially  in  Bonzi  v.  Stewart, 
7  M.  &  G.  746  ;  2  D.  &  L.  836;  viz.  that  the  defendant  bought  the  goods  of 
plaintiff's  agent,  intrusted  (under  5  &  6  Vict.  c.  39)  with  authority  to  sell 
them ;  so  leave  and  license  either  from  the  plaintiff  himself,  or  from  a  person 
who  was  jointly  interested  in  the  goods  with  him,  pleaded  specially  in  Keiran 
i:  Sanders,  5  Ad.  &  E.  515,  or  by  a  bankrupt  or  insolvent  whom  the  plaintiff 
represents  as  assignee  (pleaded  specially  in  Jackson  v.  Thompson,  2  Q.  B. 
887;  and  similar  special  pleas  in  Hunt  v.  Robins,  3  Q.  B.  300),  would  seem 
(as  negativing  a  wrongful  conversion)  to  be  admissible  under  not  guilty;  as 
would  also  a  justifiable  taking  of  the  goods,  such  as  a  distress  for  rent,  or  for 
damage  feasant  (pleaded  specially  in  Weeding  v.  Abitbol,  9  Ad.  &  E.  861; 
see  the  observations  of  Parke  B.  on  this  case,  Unwin  v.  St.  Quintin,  11  M. 
&  W.  281;  and  Gregory  v.  Duke  of  Brunswick,  6  M.  &  G.  218,  note  (a)),  or 
toll  due  (see  Webb  v.  Trip,  1  Dowl.  N.  S.  589 ;  Com.  Dig.  Act.  on  Case, 
Trover,  G.  6),  or  by  a  sherifi:  under  nji.fa.  (pleaded  specially,  Whitmore  v. 
Robertson,  8  M.  &  W.  463;  Rawdon  v.  Wentworth,  10  M.  &  W.  36  ;  2  Dowl. 
N.  S.  287;  Ascue  v.  Sanderson,  Cro.  Eliz.  433;  Bacon's  Abridg.  Trover,  F. 
2).  The  observations  in  Samuel  v.  Duke,  3  M.  &  W.  630,  can  scarcely  be 
supported  consistently  with  more  recent  cases.  By  an  execution  creditor  set- 
ting such  sheriff  in  motion.  Pleaded  specially  in  Kelsey  v.  Winter,  1  Bing. 
N.  C.  721 ;  Legg  v.  Evans,  6  M.  &  W.  36 ;  Turquand  v.  Hawtrey,  9  M.  &  W. 
727  ;  Cheston  v.  Gibbs,  12  M.  &  W.  Ill;  1  D.  &  L.  420.  See  plea  to  trover 
by  assignees,  justifying  under  a,fi.  fa.  against  the  bankrupt  before  fiat,  and 
without  notice  of  the  act  of  bankruptcy,  and  replication  that  the  judgment 
was,  on  a  warrant  of  attorney,  given  by  way  of  fraudulent  preference.  Al- 
dred  v.  Constable,  4  Q.  B.  676;  Scott  v.  Lewis,  7  C.  &  P.  347.  By  a  bailiff 
that  he  acted  under  an  attachment  out  of  the  county  court,  to  compel  the 
plaintiff  to  appear  there  by  seizing  his  goods.  Pleaded  specially  in  Brown  v. 
Copley,  7  M.  &  G.  558,  where  the  plaintiff  replied  that  a  supersedeas  had 
issued,  and  the  court  held  that  the  sheriff  was  not  liable  for  the  tort  of  the 
bailiff  after  the  supersedeas  had  issued. 

2.  Not  possessed.  —  This  plea  denies,  1,  the  plaintiff's  right  of  property  in  the 
goods;  and  2,  his  right  of  ^ossesst'ore  at  the  time  of  the  conversion.  If  the 
defendant  has  a  lien  on  the  goods,  that  negatives  the  latter  of  these  proposi- 
tions, and  therefore  maybe  given  in  evidence  under  this  plea."  Owen  v. 
Knight,  4  Bing.  N.  C.  54;  White  v.  Teal,  12  Ad.  &  E.  113;  and  see  Mason 
V.  Farnell,  12  M.  &  W.  674;  Scarfe  v.  Morgan,  4  M.  &  W.  273;  Brandao  v. 
Barnett,  1  M.  &  G.  908;  Broadwood  v.  Granara,  10  Ex.  417;  24  L.  J.  Ex.  1; 
but  see  per  Alderson  B.  in  White  v.  Spettigue,  13  M.  &  W.  603;  and  see 
Barnewall  v.  Williams,  7  M.  &  G.  403.  So  may  a  detention,  because  the 
goods  are  subject  to  a  toll  which  has  not  been  paid.  Turquand  v.  Hawtrey, 
.  1  Dowl.  N.  S.  925. 

As  instances  that  the  plaintiff  had  no  right  of  property  in  the  goods  at  the  time 
of  the  conversion,  may  be  mentioned  the  following:  that  before  the  conver- 
sion he  had  parted  with  his  property,  title,  or  possessory  right,  and  had  none 
left  to  enable  him  to  sue.  Vernon  v.  Shipton,  2  M.  &  W.  11.  That  the 
goods  really  belong  to  third  persons ;  thus,  in  trover  by  a  bankrupt  against 
a  sheriff  for  seizing  his  goods,  the  latter  may  show  that  the  goods  realty  be- 
long to  the  plaintiff's  assignees.  Leake  v.  Lovedav,  4  M.  &  G.  972;  2  Dowl. 
N.  S.  632;  and  see  Unwin  r.  St.  Quintin,  11  M.'&  W.  277;  2  Dowl.  N.  S. 
796.  So  in  trover  against  the  assignees  of  a  bankrupt,  the  defendants  may 
show  under  this  plea  that  the  goods  were  in  the  bankrupt's  possession  as  re- 
puted owner,  and  thus  passed  to  the  assignees.  Isaac  u.  Belcher,  5  M.  &  W.* 
139;  8  C.  &  P.  714;  Edwards  v.  Scott,  1  M.  &  G.  962;  Bingham  v.  Clements, 
12  Q.  B.  260;  17  L.  J.  Q.  B.  289.     So  where  a  party  conveys  his  goods  to  an- 
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Obs.  other  by  a  deed  or  bill  of  sale  which  is  fraudulent  against  creditors  (as  to 
which,  see  Chit,  on  Contr.  Index,  Fraud ;  Chit.  Coll.  Stat.  Fraudulent  Con- 
veyances, vol.  ii.  p.  179;  2  Hai-r.  Ind.  Deed),  such  deed,  &c.  passes  no 
property  in  the  goods,  and  therefore  a  sheriff  under  a  writ  of  execution 
against  the  assignor  is  bound  to  seize  the  goods;  Imray  u.  Magnay,  11  M.  & 
W .  275  ;  and  if  afterwards  sued  in  trover  by  the  pretended  assimee,  he  may 
give  the  facts  in  evidence  under  the  above  plea.  Howai-th  v.  ToUemache,  4 
M.  &  G.  429;  Mcholls  v.  Bastai-d,  2  Cr.,  M.  &  R.  659,  per  Parke  B.  So  a 
sheriff,  when  sued  by  the  assignees  of  a  bankrupt,  may  give  in  evidence  un- 
der this  pl6a,  that  he  seized  the  goods  under  a  Ji.  fa.  against  the  bankrupt 
before  fiat  and  without  notice  of  the  bankruptcy.  Unwin  v.  St.  Quintin,  11 
M.  &  W.  277;  Belcher  ^'.  Mamay,  12  M.  &  W.  102.  See  special  pleas  rais- 
ing this  defence  in  the  preceding  cases,  and  in  Edmunds  v.  Lawley,  6  M.  & 
W.  286;  Mooi-e  v.  Phillips,  7  M.  &W.  536;  Aldred  v.  Constable,  6  Q.  B. 
370;  Belcher  v.  Magnay,  12  M.  &  W.  102;  and  see  replication  in  Cheston  v. 
Gibbs  12  M.  &  W.  Ill,  that  the  judgment  was  on  a  warrant  of  attorney  ex- 
ecuted by  the  bankrupt  after  the  act  of  bankruptcy,  within  two  months  of  the 
sale,  and  that  the  sheriff  sold  after  notice. 

The  defendant  might  also  show  under  this  plea  that  the  plaintiff  as  owner  had 
let  the  goods  for  an  unexpired  term,  or  that  he  had  voluntarily  allowed  a 
third  person  to  sell  them  to  the  defendant;  Gregg  v.  Wells  10  Ad.  &  E.  90; 
or  a  stoppage  in  transitu  before  they  reached  the  plaintiff ;  Jackson  v.  NichoU, 
4  Bing.  N.  "C.  508;  Wentworth  v.  Outhwaite,  10  M.  &  W.  436;  and  as  to 
sale  by  sheriff  of  goods  let  to  hire,  see  Tancred  v.  AUgood,  28  L.  J.  Ex. 
362;  4H.  &  N.  438;  Lancashire  &o.  Co.  i.  Fitzhugh,  30  L.  J.  Ex.  231;  6 
H.  &  N.  502;  1  Chit.  Arch.  12th  ed.  667. 

The  mere  possession  of  goods  is  sufficient  to  maintain  trover  against  a  wrong- 
doer. Jeffries  v.  The  Great  Western  Ry.  Co.  5  El.  &  Bl.  802 ;  25  L.  J.  Q. 
B.  802.  But  the  defendant  can  justify  under  the  Jits  tertii.  Thorne  v.  Til- 
bury, 27  L.  J.  Ex.  407;  3  H.  &  N.  534;  Sheridan  o.  New  Quay  Co.  4  C.  B. 
N.  S.  618;  Cheesman  v.  Exall,  6  Ex.  34;  Freshney  v.  Wells,  26  L.  J.  Ex. 
129;  Biddle  v.  Bond,  34  L.  J.  Q.  B.  137;  6  B.  &  S.  225.  Under  this  plea  it 
may  also  be  shown  tliat  the  conduct  of  the  plaintiff  estops  him  from  main- 
taining the  action.  Pickard  v.  Sears,  6  Ad.  &  E.  469;  and  see  Cornish  v. 
Abington,  28  L.  J.  Ex.  262.  The  verdict  may  be  entered  distributively. 
Freshney  v.  Wells,  26  L.  J.  Ex.  228. 

PLEA   OF  NOT   GUILTY.    Ante,  636. 

NOT  POSSESSED. 

1.  Plea  that  the  Plaintiff  was  not  possessed  of  the  Goods.  (J) 

That  the  said  goods  and  chattels  were  not,  nor  were  any  of  them,  the  plain- 
tiff's,, as  alleged. 

[la.  Answer  denying  Property  and  Conversion. 

And  the  defendant  comes  and  upon  his  personal  knowledge  denies  that  the 
[horse]  mentioned  in  the  plaintiff's  writ  was  the  property  of  the  plaintiff,  and 
also  denies  that  he  converted  the  same  to  his  own  use.] 

(6)  Not  guilty  will  not  pnt  the  plaintiff's  and  may  be  found  partly  for  the  plaintiff  and 

title  to  the  a^ods  in  issue  even  to  mitigate  partly  for  the  defendant.    Eoutledge  v.  Ab- 

damages.     Finch  v.  Blount,  7  C.  &■  P.  478  ;  bott,  8  Ad.  &   E,  592.     See  per  Parke  B. 

Speck  I).  Phillips,  5  M.  &  W.  286,  per  Alder-  Samuel  ».  Morris,  6  C.  &  P.  620. 
son  J.     The  issue  in  this  plea  is  distributive, 
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2.  Plea  of  Property  in  the  Defendant,  namely,  that  the  Tree  grew  on 
a  Close,  of  which  Defendant  was  seised  in  Fee,  wherefore  he  cut  it 
and  delivered  it  to  R.  R.,  who  delivered  it  to  Plaintiff,  from  whom 
Defendant  took  it.  (c) 

[3.  Answer  of  Special  Property. 

And  the  defendant  comes  and  upon  his  knowledge  and  belief  admits  that 
said  [horse]  is  the  general  property  of  the  plaintiff,  but  avers  that  the  defend- 
ant has  a  special  property  therein  by  reason  of  his  having  attached  the  same  as 
the  plaintiff's  property,  by  virtue  of  a  writ  [here  describe  it\,  which  was  deliv- 
ered to  the  defendant,  who  was  then  a  deputy  sheriff  in  the  said  county  of 

,  for  service,  and  the  action  is  now  pending ;  and  so  the  defendant  denies 

upon  his  personal  knowledge  that  he  has  converted  said  [horse]  to  his  own 
use.] 

ASSIGNEES    OF   A  BANKKUPT. 

Obs.  —  The  observations  made  on  the  effect  of  the  plea  of  not  guilty,  ante,  636,  and 
the  plea  of  "  not  possessed,"  ante,  725,  apply  in  general  to  pleas  in  actions 
of  trover  by  and  against  assignees  of  a  bankrupt.  In  trover  hy  assignees  to 
recover  goods  claimed  by  them  as  having  been  fraudulently  assigned  by  the 
bankrupt  before  his  bankruptcy,  if  the  defendant  rely  upon  the  validity  of 
the  transfer  to  him,  he  may  dispute  the  title  by  a  simple  denial  of  the  allega- 
tion, that  the  bankrupt,  or  the  plaintiff  as  assignee,  as  the  case  may  be,  was 
possessed  of  tte  goods.  In  trover  by  assignees,  a  plea  denying  that  the  plain- 
tiffs are  assignees,  &c.  see  ante,  312,  will  put  in  issue  the  trading,  act  of  bank- 
ruptcy, petitioning  creditor's  debt,  fiat,  and  proceedings,  provided  notice  to 
dispute  those.facts  be  also  given.  Buckton  v.  Wray,  8  Ad.  &  E.  844;  Butler 
V.  Hobson,  4  Bing.  N.  C.  290.  These  facts  cannot  be  disputed  under  a  plea 
denying  that  plaintiffs  were  possessed,  &o.  Byers  e.  Southwell,  9  C.  &  P. 
320.  In  trover  against  assignees,  a  plea  that  the  plaintiff  was  not  possessed, 
will  enable  the  assignees  to  contend  that  the  property  in  the  goods  has  passed 

(c)  This  form  was  held  good  on  demurrer  therefore  a  confession  so  far  as  to  admit  some 

in  Morant  v.  Sign,  2  M.  &  W.  95  ;  and  see  sort  of  apparent  right  or  color  for  the  action, 

the  above  case  commented  on  in  Acraman  v.  and  ithe  plea  consequently  complies  with  the 

Cooper,  10  M.  &  W.  585 ;  2  Dowl.  N.  S.  495.  terms  of  the  rule  now  under  consideration 

Sec  a  plea  framed  on  the  same  principle  in  {that  pleas  in  confession  and  avoif^nce  should 

an  action  by  a  lord  of  a  manor  against  a  give  color),  and  is  sufficient.    Leyfield's  case, 

copyholder,  justifying  taking  coals   on  the  10  Co.  Rep.  88 ;  Reg.  Plac.  304.     So  to  an 

ground  of  a  custom  for  the  copyhold  tenants  action  of  trespass  for  taking  the  plaintiffs 

to  have  them.    Anglesca  v.  Hatherton,  10  M.  sheep,  the  defendant  may  plead  in  confession 

&  "W.  218;  and  see  Unwin  v.  St.  Quiutin,  11  and  avoidance  that  J.  P.  was   possessed  of 

M.  &  W.  277  ;  and  Cooper  v.  Shepherd,  15  them  and  sold  them  to  him,  the  defendant,  in 

L.  J.  C.  P.  237.    Formerly  it  was  necessary  market  overt,  for  though  this  does  not  admit 

that  a  special  plea  of  this  kind  should  give  the  sheep  to  have  been  the  plaintiff's  when 

what  was  called  color.    In   some   cases  the  the  defendant   took  theiu  as  alleged  in  the 

real  facts  themselves  invest  the  plaintiff  with  declaration  ;  yet  it  admits  them  to  have  been 

a  colorable  title.     Ward  v.  Robins,  15  M.  &  his  subject  to  the  effect  of  the  sale  in  market 

W.  237.    To  an  action  of  trespass  for  taking  overt,  and  therefore  gives  some  color  to  the 

the  plaintiff 's  corn,  the  defendant  may  plead  plaintiff's   claim.     Comyns  v.   Boyer,  Cro. 

in  confession  and  avoidance  that  he  was  rec-  Eliz.  485  ;  Fancourt  v.  Bull,  1  Bing.  N.  C. 

tor,  ahd  that  the  corn  was  set  out  for  tithe,  681.     But  formerly  if  to  a  similar  declara- 

and  that  he  took  it  as  such  rector.     Now  it  tion  the  defendant  were  to  plead  that  J.  S. 

is  to  be  observed,  that  this  is  not  an  aljsolute  was  possessed  of  the  sheep  as  his  own  prop- 

confession  that  he  took  the  p/ain*(^'s  corn  as  erty,  and  sold  them  to  him  in  market  overt, 

alleged  in  the  declaration.     The   defendant  the  plea  would  be  bad,  because  it  tends  to 

asserts  on  the  contrary  a  title  to  the  corn  in  deny  that  the  property  was  ever  in  the  plain- 

himself.     But  still  he  admits  that  the  plain-  tiff,  and   gives  no  color  to  the   claim.     Vin. 

tiff  was  the  original  owner  and  entitled  against  Abr.  Color,  G. ;  Doct.  PI.  77. 
all  the  world  except  the  defendant.     There  is 
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Obs.  to  them  as  being  in  the  reputed  ownership  of  the  bankrupt  at  the  time  of  the 
bankruptcy;  and  this  plea  will  also  suffice  in  actions  brought  against  them  by 
the  bankrupt  to  try  the  validity  of  the  fiat.  Assignees  cannot  plead  the  gen- 
eral issue  "by  statute."  Knight  v.  Turquand,  2  M.  &  W.  101.  [What 
goods  may  be  considered  to  be  in  the  order  and  disposition  of  the  bankrupt. 
Young  V.  Matthews,  L.  E.  3  C.  P.  127;  Green  v.  Ingham,  L.  E.  3  C.  P.  525; 
PriesUy  v.  Pratt,  L.  E.  3  Ex.  101.] 

1 .  Plea  in  Trover  hy  Assignees  that  the  Plaintiffs  were  not  possessed 

as  Assignees.  (cZ) 
That  the  said  goods  and  chattels  were  not,  nor  were  any  of  them,  the  goods 
and  chattels  of  the  plaintiffs  as  assignees,  as  alleged. 

2.  Plea  to  a  Declaration  by  Assignees  of  a  Bankrupt  for  not  re- 
delivering to  them  Goods  with  which  the  Bankrupt  had  intrusted 
them,  that  the  Bankrupt  transferred  them  before  Fiat,  and  without 
Notice  on  the  part  of  the  Transferee  of  any  Prior  Act  of  Bank- 
ruptcy. 

Tanner  v.  Scovel,  14  M.  &  W.  28. 

3.  Plea  of  Payment  of  Money  (/<?r  Damages')  into    Court  in  Trover 

by  the  Assignees  of  a  Bankrupt. 

Obs.  —  Form  of  plea  and  replication,  Clarke  v.  Nicholson,  6  C.  &  P.  712,  note  (a). 
The  form  ante,  449,  will  apply,  describing  the  plaintiffs  "  as  assignees  as 
aforesaid." 
The  court  will  generally  stay  proceedings  upon  redelivery  of  the  property  and 
payment  of  costs  and  nominal  damages,  and  if  the  plaintiff  should  go  on  for 
greater  damages  or  other  goods  and  fail,  he  will  have  to  pay  the  costs  subse- 
quently incurred.  See  form  of  summons,  Chitty's  Forms,  10th  ed.  p.  811,  and 
2  Chit.  Arch.  12th  ed.  1378.  Peacock  v.  Nicholls,  8  Dowl.  367.  Where  the 
cost  price  only  of  the  goods  was  paid  into  court,  the  court  refused  to  disturb 
a  verdict  for  the  defendant.    Evans  v.  Lewis,  3  Dowl.  819. 

BAILEES. 

Obs.  —  A  bailee  having  a  special  title  or  possessory  interest  in  the  goods,  if  sued 
by  the  general  or  reversionary  owner,  or  a,  stranger,  may  defend  upon  the 
common  plea  traversing  the  property  in  the  plaintiff.     Ante,  311,  Obs. 

BILLS  OF  EXCHANGE. 

Obs.  — In  trover  for  a  bill  a  special  plea  must  show,  not  merely  an  indorsement  to 
defendant,  but  also  that  it  was  for  value  and  without  notice  of  any  defect  in 
a  prior  party's  title,  &c.;  Fancourt  v.  Bull,  1  Bing.  N.  C.  681;  Hilton  v. 
Swann,  5  Bing.  N.  C.  413;  7  Dowl.  417;  see  other  forms,  Brind  v.  Hamp- 
shire, 1  M.  &  W.  365;  Palmer  v.  Jarmain,  2  M.  &  W.  282;  but  the  defence 
mit'ht  generally  be  given  in  evidence  under  the  plea  of  not  possessed ;  Bran- 
daoK.  Barnett,  1  M.  &  G.  908;  6  M.  &  G.  630;  or  the  general  issue;  Wil- 
kinson V.  Whalley,  5  M.  &  G.  590  ;  1  D.  &L.  9;  and  no  advantage  is  gained 
by  more  special  pleas. 

PLEAS,  &c.  IN  DETINUE. 

Obs.  —  Com.  Dig.  Pleader,  2,  X.  1,  &c.;  7  Wentw.  637,  647;  proof  thereon,  1  Chit. 
PI.  6th  ed.;  2  Stark.  Ev.  tit.  Detinue.  Plaintiff  must  prove  the  goods  were 
in  the  possession  of  the  defendant  or  his  agent  for  him.  lb. ;  Anderson  v. 
Passman,  7  C.  &  P.  193.  By  E.  G.  T.  T.  1853,  r.  15,  "  the  plea  of  nan  det- 
inet  shall  operate  as  a  denial  of  the  detention  of  the  goods  by  the  defendant, 

(rf)  See  a  form,  Scott  v.  Thomas,  6  C.  &  P.  611,  note  (a). 
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Obs.  but  not  of  the  plaintiff's  property  therein;  and  no  other  defence  than  such 
denial  shall  be  admissible  under  that  plea."  The  adverpe  detention  of  the 
goods  (not  merely  that  the  defendant  has  them)  is  put  in  issue  by  this  plea; 
and  therefore  a  plea  of  tender  of  the  goods  was  held  bad  as  amounting  to  non 
detinet  (Clements  v.  Flight,  16  M.  &  W.  42;  16  L.  J.  Ex.  11),  the  word  "de- 
tain "  meaning  that  the  defendant  withholds  the  goods,  and  prevents  the 
plaintiff  from  having  possession  of  them.  lb.  After  the  bankruptcy  of  one  of 
two  joint  owners  of  goods,  the  solvent  joint  owner  may  authorize  the  sale  of 
the  goods,  and  the  broker  who  sells  pursuant  to  such  authority,  may  set  it  up 
under  non  dethiet  in  an  action  by  the  assignees  of  the  joint  owner.  Morgan 
V.  Marquis,  23  L.  J.  Ex.  21.  The  defendant  must  plead  specially  that  the 
goods  were  not  the  plaintiff's,  or  that  the  defendant  is  justified  in  detaining 
them.  Richardson  v.  Frankum,  6  M.  &  W.  420;  8  Dowl.  436.  A  lien,  there- 
fore, must,  it  is  said,  be  specially  pleaded,  and  so  must  the  defence,  that  the 
defendant  had  a  common  interest  in  the  goods  with  the  plaintiff.  Mason  v. 
Farnell,  12  M.  &  W.  674;  Closeman  v.  White,  7  C.  B.  43;  18  L.  J.  C.  P. 
151;  Whitehead  v.  Harrison,  6  Q.  B.  423;  Barnewell  v.  Williams,  7  M.  &  G. 
403.  The  court  will  stay  proceedings  either  in  detinue  (Phillips  v.  Heyward, 
3  Dowl.  363),  or  in  trover  (Peacock  v.  Nicholls,  8  Dowl.  367),  on  delivery  up 
of  the  property  and  payment  of  costs.  See  ante,  723,  724,  Obs.  Many  of 
the  pleas  in  replevin  may  be  adapted  to  detinue,  which  is  a  form  of  action 
not  very  frequently  used. 
By  the  common  law  procedure  act,  1860  (23  &  24  Vict.  c.  126),  s.  25,  "  In  any 
action  for  detaining  the  goods  of  the  plaintiff,  it  shall  be  lawful  for  the  de- 
fendant, by  leave  of  the  court  or  a  judge,  and  upon  such  terms  as  he  or  they 
shall  think  fit,  to  pay  into  court  a  sum  of  money  to  answer  the  claim  of  the 
plaintiff  to  the  value  of  the  goods  alleged  to  be  detained,  and  such  payment 
into  court  shall  be  made  and  pleaded  in  like  manner  and  according  to  the 
provisions  of  the  common  law  procedure  act,  1852;  and  the  like  proceedings 
may  be  had  and  taken  thereupon  as  to  costs  and  otherwise."  Mere  proof  of 
the  loss  of  a  bailed  chattel  is  no  answer  to  an  action  of  detinue.  Goodman 
V.  Boycott,  2  B.  &  S.  1 ;  31  L.  J.  Q.  B.  69. 
See  "  Payment  into  Court,"  ante,  682. 

1.  Plea  of  Non  Detinet. 

That  he  did  not  detain  the  said  goods  [or  "  deeds  and  writings,"  as  the  case 
may  6e],  or  any  of  thetn,  as  alleged. 

2.  Denial  that  the  Goods  are  the  Plaintiff's,  (e) 

That  the  said  goods  [or  "  deeds  and  writings  "]  were  not,  nor  was  any  part 
thereof,  the  goods  of  the  plaintiflf  [i/"  the  plaintiff  declare  as  assignee  of  a 
bankrupt,  or  as  executor,  Sfc.  add  "  as  assignee,"  or  "  as  executor,  &c.  as  afore 
said"],  as  alleged. 

3.  Pleas  of  Redelivery  of  the  G-oods  after  Action  and  Payment  into 

Court  of  Damages  for  the  Detention. 

Crossfield  v.  Such,  8  Ex.  159  ;  22  L.  J.  Ex.  66. 

LIEN  AND  PLEDGE. 

Obs. —  See,  in  general,  Chit.  Contr.  Index,  Lien;  2  Harr.  Index,  tit.  Lien.     By 
implication  of  law,  every  workman  has  a  lien  for  work  done  in  respect  of 

(e)    See  supra,   Obs.    A  plea  traversing  v.  Ledward,  11  Ad.  &  E.  209.     What  prop- 

the  plaintiff's  possession  of  the  goods  would  erty  the  plaintiff  must  have  to  maintain  det- 

seem  to  be  inapplicable  in  detinue.    Gregson  inue.     1  Chit.  PI.  7th  ed.     He  must  show  a 

V.  Rush,  4  Q.  B.  745.    And  it  is  no  defence  right  to  have  the  goods  delivered  to  him. 

that  other  persons,  co-tenants  with  the  plain-  Land  v.  North,  4  Doug.  266. 
tiff,  are  not  joined  as  plaintiffs.    Broadbent 
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Obs.  goods  for  the  price  of  such  work  and  necessary  materials,  if  due  and  unpaid ; 
see  Scarfe  v.  Morgan,  4  M.  &  W.  270;  Jacobs  v.  Latour,  5  Bing.  130;  pro- 
vided there  be  no  outstanding  security  not  due;  Hewison  v.  Guthrie,  2  Bing. 
N.  C.  759;  or  other  agreement  inconsistent  with  tlie  lien,  and  the  holder 
have  the  right  to  the  vininterrupted  possession  of  the  chattel.  Jackson  v. 
Cummins,  5  M.  &  W.  342.  As  to  the  lien  of  innkeepers;  see  Thompson  d. 
Lacy,  5  B.  &  Aid.  283;  Proctor  c.  Nicholson,  7  C.  &  P.  67;  it  exists  against 
the  true  owne|-  of  a  stolen  horse,  provided  the  innkeeper  did  not  know  of  the 
theft.  Bacon's  Abridg.  Inns,  D.;  Burn's  J.  Alehouses,  XVII. 
[The  artificer  to  whom  goods  are  dehvered  for  the  purpose  of  being  worked 
up  into  form,  and  the  farrier  by  whose  skill  an  animal  is  cured  of  a  disease, 
and  the  horse  breaker  by  whose  skill  he  is  rendered  manageable,  have  liens  on 
them  in  respect  of  their  charges.  Scarfe  v.  Morgan,  4  M.  &  W.  270,  283; 
Parke  B.  in  Jackson  i-.  Cummins,  5  M.  &  W.  342,  349;  Steadman  v.  Hockley, 
15  M.  &  W.  553,  556;  Hollingsworth  i'.  Dow,  19  Pick.  228;  Burdict  c:  Mur- 
ray, 3  Vt.  302;  Partridge  v.  Dartmouth  College,  5  N.  H.  286;  Grinnell  v. 
Cook,  3  Hill,  491.  A  carriage-maker  has  a  lien  for  the  repairs  done  to  a  car- 
riage delivered  to  him  to  be  repaired.  Green  v.  Shewell,  cited  4  M.  &  W. 
277.  The  keeper  of  a  stallion  has  a  hen  on  a  mare  sent  to  him  to  be  covered. 
Scarfe  v.  Morgan,  4  M.  &  W.  270.  So,  if  a  person  takes  a  lame  or  sick 
horse  to  keep  and  cure,  he  has  a  lieu  on  the  horse  for  his  cure  and  keeping. 
Lord  V.  Jones,  24  Maine,  439.  A  trainer  of  racehorses  has  a  lien  for  his 
charge  for  keeping  and  training  them;  Bevan  v.  Waters,  Mo.  &  M.  235; 
Forth  0.  Simpson,  13  Q.  B.  680;  Jacobs  v.  Latour,  5  Bing.  130;  but  if  the 
owner  expressly  stipulated  for  the  possession  of  his  horse  where  required,  the 
trainer  has  no  lien.  See  Scarfe  v.  Morgan,  4  M.  &  W.  270,  284;  Jackson  v. 
Cummins,  5  M.  &  W.  342,  350.  So  a  Uvery  stable  keeper  has  no  lien  for  the 
keep  of  a  horse,  because  the  owner  impliedly,  if  not  expressly,  stipulates  for 
the  possession  when  required;  Judson  v.  Etheridge,  1  Cr.  &  M.  743;  Wallace 
V.  Woodgate,  R.  &  M.  193;  Miller  c.  Marston,  35  Maine,  153;  and  in  hke 
manner,  an  agister  of  cattle  has  no  lien,  because  the  nature  of  the  bailment 
is  inconsistent  with  a  detention  by  him.  Jackson  v.  Cummins,  5  M.  &  W. 
342;  Goodrich  v.  Willard,  7  Gray,  183;  Miller  u.  Marston,  35  Maine,  155; 
Grinnell  v.  Cook,  3  Hill,  491,  492.  An  innkeeper  has  a  lien  on  the  goods  of 
his  guest  for  the  amount  of  his  bill,  also  on  the  horses  of  his  guest,  though 
occasionally  taken  out  for  use;  Allen  v.  Smith,  12  C.  R  N.  S.  638;  and  Ms 
lien  extends  to  goods  brought  to  the  inn  by  the  guest,  though  they  may  turn 
out  to  be  the  property  of  a  third  person,  Snead  v.  Watkins,  1  C.  B.  N.  S. 
267,  provided  they  be  such  as  a  person  might  ordinarily  travel  with.  Snead 
('.  Watkins,  1  C.  B.  N.  S.  267;  Broadwood  ti.  Granara,  10  Ex.  417.  But  the 
innkeeper  has  no  lien  upon  a  horse  put  into  his  stable,  unless  belonging  to, 
or  brought  there  by,  a  guest.  Binns  r.  Pigot,  9  C.  &  P.  208 ;  Fox  v.  Mc- 
Gregor, U  Barb.  41.  See  Johnson  v.  Hill,  3  Stark.  172;  Robinson  v.  Wal- 
ter, Popham,  127;  Grinnell  o.  Cook,  3  Hill,  487.  An  innkeeper  cannot  detain 
the  goods  of  a  boarder  for  the  price  of  his  board.  Ewart  v.  Stark,  8  Rich. 
(S.  Car.)  423.  A  lien  is  given  for  such  a  case  by  statute  in  Massachusetts. 
Genl.  Sts.  c.  151,  §  29;  see  Mills  v.  Shhley,  110  Mass.  158;  Bayley  v.  Mer- 
rill, 10  Allen,  360.  See,  further,  as  to  innkeeper's  lien,  Smith  v.  Dearlove, 
6  C.  B.  132;  Sunbolf  v.  Alford,'3  M.  &  W.  248;  Proctor  v.  Nicholson,  7  C. 
&  P.  67;  Turrill  v,  Crawley,  13  Q.  B.  197.  A  carrier  has  at  common  law  a 
lien  on  the  goods  carried,  for  the  sum  due  in  respect  of  the  carriage  of  those 
goods.  1  Chitty  Contr.  (11th  Am.  ed.)  688.  The  work  and  skill  for  which 
the  lien  is  created  must  be  expended  on  the  goods  themselves,  as  in  the  above 
examples,  and  as  those  expended  in  assaying  gold  or  jewels,  or  weighing, 
measuring,  or  carrying  goods.  See  per  Pollock  C.  B.  in  Steadman  v.  Hock- 
ley, 15  M.  &  AV.  553,  556.  Work  and  skill  expended  "  with  and  in  respect 
of"  the  goods  is  not  sufficient,  as  where  a  conveyancer  transacted  business 
"  with  and  in  respect  of  "  deeds,  it  was  held  that  he  could  not  claim  a  lien 
upon  the  deeds  for  his  charges  Jfor  the  business.  Steadman  v.  Hockley,  15 
M.  &  W.  553.  Where  several  parcels  of  goods  are  delivered  under  one  con- 
tract for  the  purpose  of  having  work  done  upon  them,  the  bailee  has  a  lien  on 
the  whole  for  the  whole  price,  though  the  goods  are  delivered  at  different 
times.    Marks  v.  Lahee,  3  Bing.  N.  C.  408.     A  lien  is  lost  by  a  voluntary 
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Obs.  abandonment  of  the  possession  of  tlie  property.  King  v.  Indian  Orchard 
Canal  Co.  11  Cush.  231;  Morse  u.  Androscoggin  R.  R-  Co.  39  Maine,  28.^. 
But  the  bailee  does  not  lose  his  lien  by  claiming  it  for  other  charges  besides 
that  for  which  he  is  entitled  to  hold  it,  or  by  claiming  it  for  too  great  an 
amount,  unless  the  proper  amount  is  tendered.  Scarfe  v.  Morgan,  4  M.  & 
W.  270;  Allen  v.  Smith,  12  C.  B.  N.  S.  638;  Jones  v.  Tarlton,  9  M.  &  W. 
675.  Where  a  chattel  is  detained  for  a  lien,  and  charges  are  incurred  in  keep- 
ing and  taking  care  of  it,  no  claim  can  be  made  for  those  charges.  Somes  c. 
British  Empire  Shipping  Co.  8  H.  L.  Cas.  338.  A  lien  cannot  be  avoided 
by  an  offer  to  set-oif  a  debt  against  the  amount  for  which  the  lien  is  claimed. 
See  Clarke  v.  Fell,  4  B.  &  Ad.  404;  Pinnock  v.  Harrison,  3  M.  &  W.  532. 
By  express  agreement,  or  by  the  usa^e  of  particular  trades  and  professions,  a 
lien  may  be  created  for  the  general  balance  of  account  between  the  parties; 
thus  an  attorney  has  a  lien  for  his  general  balance  on  the  deeds  and  papers 
of  his  clients  which  have  come  to  his  hands  in  the  course  of  his  employment. 
See  1  Chit.  Pr.  12th  ed.  135.  A  banker  has  a  general  lien  upon  the  securi- 
ties of  his  customer.  Davis  v.  Bowsher,  5  T.  R.  488  ;  Barnett  v.  Brandao,  6 
M.  &  G.  630;  as  to  what  is  a  security  within  the  banker's  general  lien;  see 
Wylde  V.  Radford,  33  L.  J.  C.  51 ;  and  as  to  the  right  of  a  banker  to  retain 
a  customer's  balance  against  bills  discounted  for  him,  see  Agra  &  Master- 
man's  Bank  v.  Hoffman,  34  L.  J.  C.  285.  A  factor  has  a  general  lien  upon 
all  goods  consigned  to  him  as  factor.  Dixon  v.  Stansfeld,  10  C.  B.  398.  A 
wharfinger  or  warehouseman  has  a  similar  lien.  Holderness  v.  CoUinson,  7 
B.  &  C.  2 1 2.  A  warehouseman  cannot  assert  a  general  lien  against  all  goods 
deposited  by  a  factor  in  his  own  name  whether  his  own  or  not.  Leuckhart  v. 
Cooper,  3  Bing.  N.  C.  99;  and  see  Dresser  c.  Bosanquet,  4  B.  &  S.  460. 
Stockbrokers  have  a  general  lien  upon  the  securities  of  their  customers.  Jones 
V.  Peppercorne,  1  Johns.  (En^.)  430.  As  to  lien  between  principal  and  agent, 
see  Bock  v.  Gorrissen,  29  L.  J.  C.  673;  30  lb.  39.  An  auctioneer  has  a  lien  on 
the  price  of  property  sold  by  him  for  his  commissions  and  charges.  Robinson 
V.  Rutter,  4  El.  &  Bl.  954;  Coppin  v.  Craig,  7  Taunt.  240.  A  mere  lien  gives 
no  right  of  sale,  and  is  not  assignable;  M'Combie  v.  Davies,  7  East,  5; 
Thames  Ironworks  Co.  v.  Patent  Derrick  Co.  1  Johns.  &  H.  93;  Bradley  c. 
SpofEord,  23  N.  H.  446,  447;  D'Aubigney  v.  Duvall,  5  T.  R.  606;  but  a 
pledge  or  bailment  of  goods  to  secure  a  loan  gives  a  power  of  sale  upon  de- 
fault of  the  borrower,  and  is  assignable  before  default.  Pothqnier  v.  Dawson, 
Holt,  383;  Martin  i.  Reid,  11  C.  B.  N.  S.  730;  Johnson  u.  Stear,  15  C.  B. 
N.  S.  330;  Pigot  V.  Cubley,  15  C.  B.  N.  S.  701;  Donald  v.  Suckling,  L.  R.  1 
Q.  B.  585.  The  defendant  may  be  ordered  to  deliver  particulars  under  the 
plea  of  lien.     Owen  v.  Nickson,  30  L.  J.  Q.  B.  125.] 


1.  Plea  of  Lien  hy  a  Tradesman  for  Work.  (/) 

That  the  said  goods  were  delivered  by  the  plaintiff  to  the  defendant,  to  be 

by  him,  in  the  way  of  his  business  of  a ,  repaired  [as  the  case  may  5e] 

for  the  plaintiff  for  reward,  {g)  and  the  defendant  received  the  said  goods  and 
chattels,  and  supplied  materials  for  and  repaired  the  same,  and  the  reasonable 

(f)  See  forms,  &c.  Judson  v.  Etheridf;e,  fendant  under  di'stmci  contracts  (see  Chase  c. 

1  Cr.  &  M.  743  ;  Coombcs  v.  Noad,  10  M.  &  Westmore,  5  M.  &  S.  180),  for  work  to' be 

W.  127  ;   2  Dowl.  N.  S.  315.     This  plea  will  done  in  respect  of  each  article,  it  seems  there 

be  allowed  along  with  "  no  property  "  and  must  be  a  separate  plea  of  lien  in  relerence 

"non  detinet."    Barnewellw.  Williams,  7  M.  to  each  chattel;   and  that  if   the  defendant 

&  G.  403.     In  Leuckhart  v.  Cooper,  1  Bing.  in  a  plea  claim  a  lien  for  the  total  of  the 

N.  C.  509,  the  court  allowed,  1,  the  general  debts  due  to  him  in  respect  of  the  varions 

issue;  2,  lien  by  custom;  3,  lien  by  agree-  goods,  the   plaintiff  may  successfully  reply 

ment;  4,  a  lien  by  custom,  with  a  statement  that  the   dcfend.int   was    retained   and  did 

that  the  goods  were  deposited  by  one  having  work  under  the   separate   and  distinct  con- 

&  prima  facie  title  ;  and  5,  a  lien  by  custom,  tracts  ;  for  the  claim  is  properly  to  separate 

with  a  statement  that  the  wool  was  deposited  liens,  not  to  one  lien  for  the  whole  amount, 

by  plaintiff's  agent.     Sed  quare ;  7  C.  &  P.  Marks  v.  Lahee,  3  Bing  N.  C   408. 
119.     "Where  a  particular  lien  arises  in  re-        (g)  A  contract  must  be  shown.     Robert- 

spect  of  several  chattels  delivered  to  the  de-  son  v.  Showier,  13  M.  &  W.  609. 
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reward  payable  to  the  defendant  therefor  amounted  to  the  sum  of  £- 


whereof  the  plaintiff  had  notice,  but  did  not  pay  the  same,  and  the  same  is 
still  due  and  unpaid,  wherefore  the  defendant  detained  and  still  detains  the 
said  goods  as  a  lien  and  security  for  the  said  sum,  being  the  detention  in  the 
declaration  mentioned. 

2.  Plea  of  Lien  hy  a  Pawnbroker. 
Nickisson  v.  Trotter,  3  M.  &  W.  130. 

3.  Plea  of  General  Lien  hy  an  Attorney.  (A) 

That  before  the  said  detention  in  the  declaration  mentioned  the  plaintiff 
delivered  the  said  instruments  in  writing  to  the  defendant,  then  and  still  being 
an  attorney  of  [her  majesty's  court  of  queen's  bench  at  Westminster,  and  a 
solicitor  of  the  high  court  of  chancery,  and  a  practicing  conveyancer  for  fees 
and  reward],  as  such  attorney,  solicitor,  and  conveyancer,  for  the  purpose  of 
enabling  the  defendant  to  do  and  transact  divers  affairs  and  businesses  for  the 
plaintiff  with  and  in  respect  to  the  said  instruments  in  writing,  and  the  same 
have  ever  since  remained  in  the  possession  of  the  defendant ;  and  the  defend- 
ant says  that  the  plaintiff,  at  the  time  of  the  detention  aforesaid,  was  and  still 
is  indebted  to  the  defendant  in  a  large  sum  for  work  and  labor  done  by  the 
defendant,  as  such  attorney,  solicitor,  and  conveyancer,  for  the  plaintiff  and 
ufion  his  retainer,  and  at  his  request,  and  for  fees  payable  to  the  defendant  in 
respect  thereof,  and  for  money  paid,  laid  out,  and  expended  by  the  defendant 
as  such  attorney,  solicitor,  and  conveyancer,  for  the  plaintiff,  and  at  his  request, 
wherefore  the  defendant  detained  and  still  detains  the  same. 

4.   Plea  of  General  Lien  hy  Woolfullers,  they  carrying  on  Business  on 
the  Terms  of  such  Lien. 
Cumpston  V.  Haigh,  2  Bing,  N.  C.  449.    Replication,  lb. ;  [Coombs  v.  Noad, 
10  M.  &  W.  127.] 

5.  Plea  of  General  Lien  hy  a  Warehouse  Keeper  in  London. 
Leuckhart  v.  Cooper,  3  Bing.  N.  C.  99.  (i) 

[6.  Plea  hy  Bankers  of  a  General  Lien  on  Goods  and  Securities 

deposited  with  them. 
O'Connor  v.  Majoribanks,  4  M.  &  G.  435 ;  Barnett  v.  Brandao,  6  M.  &  G. 
630.  Plea  hy  an  insurance  broher  of  a  general  lien  on  a  policy  of  insurance 
for  a  balance  of  account.  Hewison  v.  Guthrie,  2  Bing.  N.  C.  755.  Plea  of  a 
general  lien  by  a  factor.  Dixon  v.  Stansfeld,  10  C.  B.  398.  Plea  of  stoppage 
in  transitu  and  lien  by  unpaid  vendor.     Cooper  v.  Bill,  3  H.  &  C.  722.] 

(h.)  See  other  forms,  Lightfoot  v.  Keane,  w.  Robinson,  4  Bing.  106,  or  the  party  having 

1  M.  &  W.  745 ;  Robertson  v.  Showier,  2  D.  the  right  to  the  first  estate   of  inheritance, 

&  L.  687 ;  13  M.  &  W.  609.    Attorneys  have  has  a  right   to  the   possession  of  the  title- 

a  general  lien  against  their  clients,  see  Tidd,  deeds.     Austin  v.  Croome,  1   Car.  &  Marsh. 

9th  ed.  337  ;   Chit.  Arch.  12th  ed.   135  ;    1  653  ;  Smith  v.  Chichester,  2  Dru.  &  "W.  393  ; 

Harr.  Ind.  Attorney ;   Davies  v.  Vernon,  6  1  Con.  &  L.  486,  Irish. 

Q.  B.  443 ;  W-ikefield  v.  Newbon,  6  Q.  B.  (i)  As  to  {reneral  lien  of  wharfinger,  see 

276.     The  legal  owner  of  an  estate,  Phillips  Dresser  v.  Bosanquet,  4  B.  &  S.  460. 
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[7.  Plea  to  a  Count  for  the  Detention  of  Deeds,  that  they  were  deposited 
as  Security  for  a  Debt. 

That  before  the  alleged  detention  the  plaintiff  deposited  the  said  deeds  and 
instruments  in  writing  with  the  defendant,  to  be  by  him  kept  as  a  pledge  and 

security  for  and  until  the  repayment  by  the  plaintiff  to  the  defendant  of  $ , 

then  lent  by  the  defendant  to  the  plaintiff  upon  the  security  of  the  said  deeds 
and  instruments  in  writing,  and  the  defendant  received  and  had  the  same  for 
the  purpose  and  on  the  terms  aforesaid,  and  at  the  time  of  the  alleged  deten- 
tion the  said  $ was  and  still  is  due  and  unpaid  to  the  defendant,  where- 
fore the  defendant  detained  [and  still  detains]  the  said  deeds  and  instruments 
in  writing,  which  is  the  alleged  detention. 

Like  pleas.  Gledstane  v.  Hewitt,  1  Cr.  &  J.  565  ;  Chilton  v.  Carrington, 
15  C.  B.  95  ;  Owen  v.  Nickson,  30  L.  J.  Q.  B.  125.] , 

8.  Equitable  Plea  that  Deeds  were  deposited  by  the  Plaintiff  by  way 

of  Equitable  Mortgage  to  secure  an  Advance  to  a  Third  Person. 

Ante,  377,  Form  15. 

[9.  Plea  of  Lien  by  a  Coachmaher. 

Pinnock  v.  Harrison,  3  M.  «&  W.  532.  By  an  engraver.  Marks  v.  Lahee, 
3  Bing.  N.  C.  408.  By  a  carver  and  gilder.  Legg  v.  Evans,  6  M.  &  W.  36. 
By  a  warehouse  keeper.  Leuckhart  v.  Cooper,  3  Bing.  N.  C.  99.  By  an 
innkeeper.  Allen  v.  Smith,  12  C.  B.  N.  S.  638.  By  an  accountant.  See 
Atwood  V.  Ernest,  13  C.  B.  881.] 

10.  A  like  Plea  of  a  Deposit  of  Goods  in  Exchange  for  other  Goods  on 

which  the  Defendant  had  a  Lien.  (Ic) 
Sheppard  v.  Union  Bank  of  London,  31  L.  J.  Ex.  154 ;  7  H.  &  Nj  661. 

11.  Replication  that  the  Plaintiff  tendered  the  Amount  of  the  Lien.  (J) 

That  before  the  said  detention  the  plaintiff  tendered  and  offered  to  pay  to 

the  defendant  £ ,  in  satisfaction  and  discharge  of  the  said  lien,  such  sum 

being  sufficient  to  satisfy  and  discharge  -the  same,  and  then  requested  the 
defendant  to  deliver  up  to  the  plaintiff  the  said  goods,  and  the  defendant 
refused  to  accept  the  said  sum  or  to  deliver  up  the  said  goods. 

(k)  See  5  &  6  Vict.  c.  39,  s.  2.  value  of  all  the  work  actually  done  on  a  chat- 
(/)  See  another  form,  &c.  Marks  v.  La-  tel,  though  that  be  not  all  contracted  for, 
hee,  3  Bing.  N.  C.  408.  The  rejoinder  de-  pats  an  end  to  all  lien  on  it.  Lillie  v.  Barns- 
nied  that  the  sum  tendered  was  sufficient  to  ley,  1  Car.  &  K.  344 ;  2  Mood.  &  Eob.  548. 
satisfy  the  lien  ;  it  was  held  that  this  was  A  repudiation  of  plaintiff's  title  to  the  chat- 
not  an  immaterial  issue,  although  the  repli-  tel  operates  as  a  waiver  of  a  lien  against 
cation  laid  the  sum  tendered  under  a  .sctVi'cc*  ,•  him.  Dirks  w.  Richards,  4  M.  &  G.  574  ;  1 
the  sum  is  material,  and  the  rejoinder  should  Cr.  &  M.  626;  and  a  tender  of  a  specific 
be  as  above,  or  that  the  plaintiff  did  not  ten-  lien  is  waived,  if  defendant  claim  a  rio-ht 
der  the  sum  named,  and  not  that  a  sufficient  of  retainer  for  a  general  balance.  Jones  v. 
sum  was  not  tendered.  lb.  See,  also,  Wil-  Tarleton,  9  M.  i&  W.  675.  The  plaintiff 
liams  V.  Price,  3  B.  &  Ad.  695  ;  and  Coombes  might  reply  a  release  of  the  debt  Cooper 
V.  Noad,  10  M.  &  W.  127.     A  tender  of  the  v.  Green,  7  M.  &  W.  633. 
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12.  To  a  Plea  of  Lien  ;  Replication  that  Defendant  wrongfully  deliv- 
ered the  Goods  to  other  Persons,  (rn) 

That  after  the  said  goods  had  been  delivered  by  the  plaintiff  to  the  defend- 
ant as  in  the  last  plea  alleged,  and  whilst  the  defendant  held  the  same  as  afore- 
said, the  defendant  wrongfully,  without  the  plaintiff's  consent,  sold  and  parted 
with  to  other  persons  than  the  plaintiff  the  said  goods  and  chattels  in  the 
declaration  mentioned. 

13.  Plea  of  Lien  hy  a  Carrier. 

That  the  said  goods  were  delivered  to  the  defendant,  who  received  the 
same  to  be  carried  as  a  common  carrier,  and  at  the  time  of  their  detention 
the  defendant  had  a  lien  upon  the  said  goods  for  money  payable  by  the  plain- 
tiff to  the  defendant  for  the  carriage  of  the  said  goods  as  aforesaid,  which  said 
money  has  not  been  paid,  wherefore  the  defendant  detained  the  said  goods. 

i  14.   Other  Replications  to  Pleas  of  Lien. 

Replication  to  a  plea  of  lien  for  a  sum  for  work  done  to  several  goods,  that 
the  works  were  done  under  separate  and  distinct  contracts.  Marks  v.  Lahee, 
3  Bing.  N.  C.  408. 

To  a  general  plea  of  lien,  replication  that  the  goods  were  not  delivered  on 
the  terms  stated,  &c.     Cumpston  v.  Haigh,  2  Biug.  N.  C.  449  ;  2  Scott,  684. 


WAGON  OFFICE  KEEPER. 

Obs.  —  In  an  action  against  a  wagon  office  keeper  for  not  forwarding  or  losing 
goods  (see  ante,  624),  not  guilty  would  deny  the  neglect  or  breach  of  duty, 
but  not  the  receipt  of  the  goods  for  the  purpose  stated  in  the  declaration. 
See  forms  of  pleas,  and  Obs.  ante,  624,  "  Carriers." 


WAKRANTIES. 
See  declarations  in  fraud,  ante,  518 ;  pleas,  ante,  652. 


WASTE. 
See  "  Landlord  and  Tenant,"  ante,  655 ;  "  Reversion,"  ante,  593,  689.    As 
to  waste  of  ornamental  fixtures,  see  Avery  v.  Cheslyn,  3  Ad.  &  E.  75. 


WATERCOURSE. 

Obs.  —  See  ante,  624.     In  an  action  for  diverting,  &c.  a  watercourse  to  which  plain- 
tiff was  entitled,  not  guilty  denies  the  mere  fact  of  diversion  or  disturbance 

(m)  In  this  case  the  owner's  ri^ht  of  re-  Reeves  v.  Capper,  5  Bing.  N.  C.  140 ;  and 

possession  revives.     Scott  v.  Newington,  1  that  without  tender  of  the  lien.    Jones  o. 

Mood.  &  Bob.  252 ;  and  see  Howes  v.  Ball,  Cliff,  1  Car.  &  M.  540. 
7  B.  &  C.  481 ;  Ryall  o.  RoUe,  1  Atk.  165; 
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Obs.  by  the  defendant.  See  South  Shields  Waterworks  Co.  v.  Cookson,  15  L.  J. 
Ex.  315.  It  admits  the  plaintiff's  possession  and  his  title  or  ri"ht  to  the  en- 
joyment of  the  water.  Frankum  i>.  Lord  Falmouth,  2  Ad.  &  E.  452.  And 
see  Dukes  r.  Gostling,  1  Bing.  N.  C.  588.  As  to  the  right  to  obstruct  a 
wateroour.<!e  by  which  water  was  wrongfully  discharged  on  the  defendant's 
land,  see  Roberts  v.  Rose,  3  H.  &  C.  162;  L.  R.  1  Ex.  82. 

1.  Denial  of  Plaintiff's  Right  to  the  Use  of  the  Water,  (n) 

That  the  plaintiff  was  not  entitled  to  enjoy  the  benefit  and  flow  of  the  said 
stream  or  watercourse  to  the  said  mill  [as  in  the  declaration],  as  alleged. 

2.  Denial  of  the  Plaintiff's  Possession. 

That  the  plaintiff  was  not  possessed  of  the  said  mill  [as  in  declaration],  as 
alleged. 

3.  Plea  of  Immemorial  Right  at  Common  Law.  (o) 

That  the  defendant  at  the  time  of  the  alleged  grievances  was  seised  in  fee 
of  a  mill,  and  he  and  all  those  whose  estate  he  had  therein  from  time  imme- 
morial enjoyed  the  right  of  diverting  and  using  the  water  of  the  sard  stream 
for  working  the  said  mill,  and  the  alleged  grievances  were  a  use  by  the  defend- 
ant of  the  said  right. 

4.  Plea  (under  2  ^  3  TF.  4,  c.  71)  of  a  Prescriptive  Right  to  use 
Water  for  a  Mill,  {p} 

That  the  defendant  at  the  time  of  the  alleged  grievances  was  possessed  of 
a  mill,  the  occupiers  whereof  for  twenty  [or  "  forty  "]  years  before  this  suit 
enjoyed  as  of  right,  and  without  interruption,  the  right  of  diverting  and  using 
the  water  of  the  said  river  for  the  working  of  the  said  mill,  and  the  alleged 
grievances  were  a  use  by  the  defendant  of  the  said  right. 

[Like  plea.     National  Manure  Co.  v.  Donald,  4  H.  &  N.  8.] 

(n)    Effect    of    not    jruilty.      Ante,    636.  should  justify  specially  the  obstruction  on 

Forms  denying  plaintiff's  right  to  the  water,  the   ground   that  he   has   by  prescription  a 

Drewett  v.  Sheard,  7  C.  &  P.  465  ;   [Samp-  grant  or  right  to  use  the  water  in  a  particu- 

son  V.  Hoddinott,  1  C.  B.  N.  S.  590 ;]  Tlioraas  laf  manner  ;  Wright  v.  Williams,  1  M.  &  W. 

V.  Thomas,  2  Cr.,  M.  &  R.  37;   Magoi-  v.  77;    or   that   the   plaintiff   had  wrongfully 

Cliadwick,  1 1  Ad.  &  E.  586 ;  and  pleas,  in  penned   back  the  water.     Erankum  v.  Eal- 

the  fii'St  case,  stating,  1,  that  there  was  an  month,  6  C.  &  P.  529;  Ward  r.  Robins,  15 

ancient  ditch  communicating  with  the  water-  M.  &  W.  237.     As  to  licenses,  see  Wood  o. 

course,  through  which  defendant  had  a  right  Leadbitter,  13  M.  &  W.  838. 

to  direct  the  water;   and  2,  claiming  a  simi-  (o)  See  a   form  of  plea  of  immemorial 

lar  right  when  the  water  was  increased  by  right  to  discharge  water  from  a  tan   yard 

flashes.    By2&  3  W.4,  c.  71,  s.  5,  if  the  gen-  into  a  stream,  Moore  v.  Webb,  1  C.  B.  N. 

eral  allegation  (sanctioned  by  that  statute)  S.  673.     A  similar  form  of  plea  of  prescrip- 

of  the  plaintiif's  right  to  the  water  be  denied,  tive  right  to  throw  cinders  into  a  stream, 

"  all  and  every  the  matters  in  this  act  men-  Murgatroyd  v.  Robinson,  7  El.  &  Bl.  391. 

tioned  and  provided,  which  shall  be  applica-  See  Carlyon  v.  Lovering,  lb.  Ex.  251 ;  1  H. 

hie  to  the  case,  shall  be  admissible  in  evi-  &  N.  784. 

dence  to  rebut  or  sustain  such  allegation."  (p)  [See  a  plea  justifying  (under  a  rail- 
But  when  the  declaration  is  framed  on  the  way  act)  the  obstruction  of  ancient  lights, 
]'laintiif 's  possession  only,  and  not  on  the  Turner  v.  Sheffield  &  Rotherham  Ry.  Co.  10 
prescription  act,  that  statute  does  not  apply  to  M.  &  W.426;  and  see  a  general  plea  justify- 
the  pleas.  Per  Parke  B.  Ward  v.  Robins,  ing  under  a  statute,  Beaver  o.  Manchester, 
15  M.  &  W.  240;  sed  gu.f    The  defendant  8  El.  &  Bl.  44.] 
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0.  Plea  (under  2  ^  3  TF".  4,  c.  71)  of  a  Prescriptive  Right  to  use 
Water  for  Agricultural  Purposes. 
That  the  defendant  at  the  time  of  the  alleged  grievances  was  possessed  of 
land,  the  occupiers  whereof  for  twenty  [or  "  forty "]  years  before  this  suit 
•  enjoyed  as  of  right,  and  without  interruption,  the  right  of  diverting  and  using 
the  said  stream  for  agricultural  purposes  for  the  more  advantageous  occupa- 
tion of  the  said  land  of  the  defendant,  and  that  the  alleged  grievances  were 
uses  by  the  defendant  of  the  said  right. 

6.  Plea  to  a  Declaration  for  lowering  a  Weir  and  thereby  obstructing 
the  Water  from  flowing  to  Plaintiff's  Mill,  that  for  Twenty  Years 
before  Suit  the  Defendant  had  a  Right  to  lower  the  Weir  for  the 
purpose  of  Irrigation. 

Ward  V.  Eobins,  15  M.  &  W.  237.  (q) 

7.  Plea  justifying  Trespass  Quare  Olausum  Fregit  because  the  Occupiers 
of  a  Mill  had  the  Easement  of  going  on  to  the  Close  to  repair  Banks 
of  a  Stream  which  flowed  to  the  Mill. 

Clay  V.  Thackrah,  9  C.  &  P.  47 ;  2  Mood.  &  Bob.  244. 

8.  Plea  of  the  Right  to  fetch  Water  from  a  Public  Pond. 
Manning  v.  Wasdale,  5  Ad.  &  E.  764;  and  see  Form  4,, post,  "Ways,"  738. 

[9.  Plea,  by  a  Tenant,  of  a  Right  by  Non-existing  Grant  to  use  the 

Water  for  a  Mill. 

That  at  the  times  of  the  alleged  grievances  J.  K.  was  seised  in  fee  of  a  mill 

called Mill ;  and  long  before  the  times  of  the  alleged  grievances,  by  a 

deed  made  between  [L.  M.]  the  then  owner  of  the  said  land  now  of  the  plain- 
tiff, and  which  said  owner  [or  "  L.  M."]  was  then  seised  thereof  in  fee,  and 
[N.  0.]  the  then  owner  of  the  said  mill  who  was  then  seised  in  fee  of  the  said 
mill,  and  whose  estate  therein  the  said  J.  K.  had  at  the  times  of  the  alleged 
grievances  respectively  (but  which  said  deed  has  been  lost  or  destroyed  by 
accident),  the  said  then  owner  of  the  land  now  of  the  plaintiff  [_or  "  the  said 
L.  M."]  granted  to  the  said  then  owner  of  the  said  mill  [or  "  the  said  N.  O."] 
and  to  his  heirs  and  assigns  the  right  for  himself  and  themselves,  his  and  their 
tenants  and  servants,  of  diverting  and  using  the  water  of  the  said  river  for  the 

working  of  the  said Mill ;  and  by  virtue  of  the  said  grant,  the  defendant, 

at  the  times  of  the  alleged  grievances  respectively,  as  and  being  the  tenant  of 
the  said  J.  K.  of  the  said  mill,  was  entitled  to  the  right  of  diverting  and  using 
the  water  of  the  said  river  for  the  working  of  the  said  mill,  and  the  alleged 
grievances  respectively  were  uses  by  the  defendant  of  the  said  right.     [If  the 

{q)  This  plea  was  held  good  on  special  de-  inconsistent  with  the  plaintiff's  right  at  the 

murrer,  alleging  that  it  was  an  arijjumenta-  time  of  the  committing  the  grievances.    See 

tive  traverse  of  the  plaiutiiT's  right,  on  the  Sampson  v.  Hoddinott,  1  C.  B.  N.  S.  590 ;  26 

ground  that  the  defendant's  ri>;ht  under  2  L.  J.  C.  P.  1 48 ;  Northam  v.  Hurley,  1  El.  & 

&  3  W.  4,  c.  71,  was  not  complete  until  the  Bl.  665.     See,  also,  National  Manure  Co.  u. 

commencement  of  the  suit,  and  therefore  not  Donald,  [4  H.  &  N.  8.] 
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defendant  is  himself  seised  in  fee,  instead  of  being  a  tenant,  the  plea  must  be 
modified  accordingly. 

Plea  of  an  express  grant  of  a  right  to  discharge  refuse  from  bleaching  works 
into  the  stream,  justifying  pollution  under  the  right.  Hall  v.  Lund,  1  H.  &  C 
676.  Plea  by  a  mill-owner  of  a  prescriptive  right  to  take  water  from  a  canal 
for  the  use  of  steam-engines  and  other  purposes.  Rochdale  Canal  Co.  v.  Rad- 
cliffe,  12  Q.  B.  287.  Plea  justifying  the  use  of  the  water  of  a  stream  as  a 
riparian  proprietor.  Embrey  v.  Owen,  6  Ex.  353.  Plea  of  a  prescriptive 
right  to  discharge  noxious  water  into  a  stream.  Wright  v.  Williams,  1  M.  & 
W.  77  ;  Moore  v.  Webb,  1  C.  B.  N.  S.  673.  Plea  of  a  prescriptive  right  to 
scour  and  amend  the  channel  of  a  watercourse.  Peter  v.  Daniel,  5  D.  &  L. 
501.  Plea  justifying  the  obstruction  of  a  watercourse  because  the  plaintiff 
thereby  wrongfully  discharged  water  on  to  the  defendant's  land.  Roberts  v. 
Rose,  L.  R.  1  Ex.  82.] 

» 

WAYS. 

Obs. —  See  declaration,  &c.  in  case  for  disturbing  a  right  of  way,  and  notes,  ante, 
632.  See  2  &  3  W.4,  c.  71;  1  Chit.  PI.  tit.  Prescription;  Gale  on  Ease- 
ments, by  Willes.  Before  that  statute  a  right  of  way  could  only  be  claimed 
on  the  ground  of  its  having  existed  continuously  from  time  immemorial. 
But  this  continuity  of  enjoyment  could  be  defeated  by  evidence  of  any  fact 
(such  as  unity  of  seisin  at  any  time  of  the  several  properties  in  the  same 
person),  which  actually  negatived  it.  To  obviate  this,  the  plea  of  non-ex- 
isting grant  of  way  f^om  a  former  freeholder  was  adopted.  See  Blewett  v. 
Tregonning,  3  Ad.  &  E.  554.  On  proof  that  the  pretended  grantor  and  gran- 
tee (for  it  was  necessary  to  mention  names;  Hendy  v.  Stevenson,  10  East, 
55)  were  concurrently  freeholders,  with  evidence  of  long  enjoyment  of  the 
way,  the  grant  of  the  latter  was  presumed.  See  1  Saund.  323  a. 
These  difficulties  are  obviated  by  the  2d  and  4th  sections  of  the  statute  (cited 
ante,  479,  and  G24,  Obs.),  which  provide  that  proof  of  enjoyment  for  twenty 
years  next  before  suit  (but  for  no  less  time,  s.  6),  as  of  right  (jiost,  737,  note 
(s)) ,  and  without  adverse  (Carr  v.  Foster,  3  Q.  B.  581)  interruption  acquiesced 
in  for  a  whole  year  (s.  4) ,  shall  not  only  be  deemed  presumptive  evidence  of 
the  right  (unless  in  the  case  of  a  tenancy  for  life,  disability  from  infancy,  &c.), 
but  shall  not  be  defeated  merely  by  showing  that  the  enjoyment  first  took 
place  at  a  time  prior  to  that  period,  and  that  a  forty  years  such  user  shall 
confer  an  absolute  right  (even  against  disabilities,  s.  7),  unless  It  was  origi- 
nally granted  by  writing,  or  unless  in  the  case  of  a  tenancy  for  life.  S.  8 ; 
Clayton  v.  Corby,  2  Q.  B.  817. 

1.  Not  G-uilty. 
Ante,  636. 

Obs.  —  By  r.  16,  T.  T.  1853,  "In  an  action  for  obstructing  a  right  of  way,  such 
plea  will  operate  as  a  denial  of  the  obstruction  only,  and  not  of  the  plaintiff's 
right  of  way."  The  plaintiff's  right  of  way  therefore  must  be  specially 
traversed. 

2.   Traverse  of  the  Right  of  Way.  (r) 

That  the  plaintiff  was  not  entitled  to  the  said  right  of  way,  as  alleged. 

(r)  The   plaintiff   might   also  deny  that  assign  extra  viam ;  may  deny  that  defendant 

"the  said  fences,  &c.  and  posts  were  erected  was  the  occupier  of  the  close  in  respect  of 

or  standing,  or  were  in,  upon,  or  across  any  which  the  way  was  claimed  at  the  times  the 

part  of  the  said  footway,    &c.  and  also  new  trespasses  were  committed,  or  may  traverse 
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3.  Plea  (under  2   ^  3  TF!  4,  c.  71)  of  a  Private  Right  of  Way 
enjoyed  for  Twenty  Years,  (s) 

That  the  defendant  at  the  time  of  the  alleged  trespasses  was  possessed  of 
land,  the  occupiers  whereof  for  twenty  years  before  this  suit  enjoyed  as  of 


as  above  the  right  of  way.  Under  this  trav- 
erse the  plaintiff  may  show,  without  new 
assigning,  that  the  defendant  had  a  right  of 
way  for  certain  purposes  only,  and  that  he 
used  it  for  other  purposes  ;  Cowling  v.  Hig- 
ginson,  4  M.  &  W.  245 ;  or  that  the  way 
claimed  has  been  extinguished  by  unity  of 
possession.  Onlev  v.  Gardiner,  4  M.  &  W. 
496 ;  Clayton  v.  Corby,  2  Q.  B.  815.  And 
the  same  applies  to  a  similar  traverse  of  the 
forty  years'  plea.  Clay  v.  Shackery,  2  M.  & 
Bob.  244 ;  England  «.  Wall,  10  M.  &  W.  701. 
The  plaintiff  also  might  show  under  this 
traverse  any  fact  inconsistent  with  the  enjoy- 
ment of  the  way  "  as  of  right,"  such  as  that 
it  was  enjoyed  by  stealth,  as  a  trespasser 
would  have  done,  or  by  grant;  Bright  v. 
Walker,  1  Cr.,  M.  &  R.  211 ;  or  in  the  ab- 
sence or  ignonmce  of  the  parties  interested 
in  opposing  the  claim  ;  lb. ;  and  Beasley  v. 
Clarke,  2  Bing.  N.  C.  705  ;  or  by  leave  occa- 
sionally asked.  Post,  742,  form  11.  The 
principle  and  decisions  upon  the  statute  2  & 
3  W.  4,  in  regard  to  the  effect  and  operation 
of  the  general  denial  of  the  right  of  way  are 
noticed.  As  to  replying  specially  the  excep- 
tions in  the  statute,  see  lb. ;  Wright  v.  Wil- 
liams, 1  M.  &  W.  77.  According  to  the  cases 
it  is  rarely  necessary  to  reply  specially. 
Where  there  is  an  undoubted  right  of  way, 
but  the  defendant  has  deviated  from  the  track, 
or  been  guilty  of  excess,  the  plaiutiff  should 
new  assign  (as  ante).  See  lb.  as  to  replying 
excess.  The  interruption  to  defeat  a  prescrip- 
tive right  must  be  an  adverse  interruption, 
not  a  mere  discontinuance  of  user  by  the 
claimant,  and  this  is  a  question  for  the  jury. 
Carr  v.  Foster,  3  Q.  B.  581. 

(s)  Form  as  given  by  the  common  law 
procedure  act,  1852  (15  &  16  Vict.  c.  76), 
sch.  B,  46.  See  forms,  Pavne  v.  Shedden, 
1  M.  &  R.  382 ;  Jones  v.  P'rice,  2  Bing.  N. 
C.  52;  Winship  v.  Hud.speth,  10  Ex.  5; 
[Williams  v.  James,  L.  R.  2  C.  P.  577.] 
Justification  by  trastees  of  a  road  under  a 
local  act  to  make  a  new  road.  Lister  v.  Lob- 
ley,  7  Ad.  &  E.  124.  The  plea  claiming  by 
virtue  of  forty  yeais'  enjoyment  will  be  pre- 
cisely similar  to  the  above,  only  substituting 
the  word  forty  for  twenty.  A  preWous  user 
of  fifty  years  not  carried  later  than  four  years 
before  suit,  will  not  support  such  a  plea. 
Parker  v.  Mitchell,  11  Ad.  &  E.  788.  The 
word  "  next "  is  not  essential.  Jones  v. 
Price,  3  Bing.  N.  C.  52.  Though  by  the 
4th  section  of  the  prescription  act,  cited 
ante,  479  and  625,  Obs.,  the  twenty  years  must 
be  counted  as  those  next  before  the  action 
(see  Ward  v.  Robins,  15  M.  &  W.  240),  it  is 
sufficient  to  allege  an  user  for  twenty  years 
before  the  commencement  of  the  suit ;  it 
would  be  incorrect  to  allege  it  to  have  been 
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for  twenty  years  before  the  trespasses  com- 
plained of.  Wright  V.  Williams,  1  M.  &  W, 
77  ;  Richards  v.  Fry,  7  Ad.  &  E.  698.  The 
period  is  twenty  years  next  before  any  suit 
or  action  wherein  the  claim  to  the  riiht  was 
brought  into  question,  and  is  not  limited  to 
the  period  of  twenty  years  next  before  the 
pending  suit  or  action.  Cooper  v.  Hubback, 
12  C.  B.  N.  S.  456.  The  effect  of  the  stat- 
ute is  to  legalize,  by  relation  back,  all  acts 
within  the  prescribed  period,  if  such  period 
elapsed  before  suit,  although  at  the  time  they 
were  committed  they  were  trespasses,  and 
might  be  so  treated,  if,  when  the  action  was 
brought,  there  had  not  been  an  enjoyment 
for  the  requisite  term.  Instead  of  alleging 
the  right  here  to  have  existed  from  time  im- 
memorial, it  is  now  sufficient  to  allege  the 
enjoyment  as  of  right  by  the  occupiers  of 
the  tenement  for  twenty  or  forty  (as  the 
case  may  be)  years.  2  &  3  W.  4,  c.  71, 
s.  5.  The  words  "as  of  right"  are  essen- 
tial here,  and  the  omission  would  not  be 
cured  by  verdict.  Holford  v.  Hankinson,  5 
Q.  B.  584.  "If  the  way  has  been  enjoyed 
by  the  claimant,  not  openly  and  in  the  man- 
ner a  person  rightfully  entitled  would  have 
used  it,  but  by  stealth,  as  a  trespasser  would 
have  done  — if  he  should  have  occasionally 
asked  the  permission  of  the  occupier  of  the 
land  —  no  title  would  be  acquired,  because  it 
was  not  enjoyed  '  as  of  right ; '  for  the  same 
reason  it  would  not,  if  there  had  been  unify 
of  possession  during  all  or  part  of  the  time, 
for  then  the  claimant  would  not  have  en- 
joyed '  as  of  right '  the  easement,  but  the 
soU  itself."  Bright  v.  Walker,  1  Cr.,  M.  & 
R.  211.  Evidence  of  enjoyment  with  all 
manner  of  carriages  does  not  necessarily 
prove  a  right  of  way  for  all  manner  of  cat- 
tle ;  but  it  is  evidence  of  a  drift  way  for  the 
jury  to  consider  together  with  the  other  evi- 
dence; for  the  extent  of  the  usage  is  evi- 
dence of  a  right  only  commensurate  with 
the  user.  Bullard  v.  Dyson,  1  Taunt.  279. 
The  termini  of  a  public  way  need  not  be 
stated  ;  aliier  in  the  case  of  private  wavs. 
Com.  Dig.  Chimin,  D.  2;  Bac.  Ab.  High- 
ways, C. ;  2  Saund.  158  d.  But  it  is  not  nec- 
essary to  describe  all  the  closes  intervening 
between  the  two  termini.  Therefore,  where 
the  claim  was  in  the  form  in  the  text,  and  it 
appeared  that  the  way  was  from  plaintiff's 
close  over  land  of  third  persons,  and  thence 
into  the  defendant's  close,  &c.  it  was  held 
that  the  plea  was  sufficiently  proved.  Simp- 
son V.  Lewthwaite,  3  B.  &  A.  226  ;  Duncan 
V.  Louch,  6  Q.  B.  904.  There  is  no  rule  that 
lays  down  that  because  a  road  forms  an 
acute  angle  in  order  to  reach  a  terminus,  it 
does  not  lead  "  towards  and  unto  "  the  ter- 
minus.   Rex  V.  Marchioness  of  Downshire,  4 
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right  and  without  interruption  a  way  on  foot,  and  with  cattle,  from  a  public 
highway  over  the  said  land  of  the  plaintiff  to  the  said  land  of  the  defendant, 
and  from  the  said  land  of  the  defendant  over  the  said  land  of  the  plaintiff  to  the 
said  public  highway,  at  all  times  of  the  year,  for  the  more  convenient  occu- 
pation of  the  said  land  of  the  defendant,  and  that  the  alleged  trespasses  was  a 
use  by  the  defendant  of  the  said  way.  (t) 

4.  Plea  justifying  the  Removal  of  Obstructions  in  Exercise  of  a  Right 
of  Way  to  water  Cattle. 

That  at  the  said  times  when  [4"c.],  he,  the  defendant,  was  possessed  of  land, 

the  occupiers  whereof  for  twenty  \^or  "  forty "]  years  before  this  suit  enjoyed 

'  as  of  right  and  without  interruption  the  right  of  watering  their  cattle  levant 

and  couchant  on  the  said  land  of  the  defendant,  at  a  certain  watering-place 


Ad.  &  B.  232,  240.  If  the  user  and  right 
be  limited  to  particular  periods  or  purposes, 
the  plea  must  state  the  fact  accordingly, 
A  right  of  way  for  agricultural  purposes  is 
a  limited  and  qualified  right  of  way,  and 
does  not  necessarily  confer  a  right  to  use 
such  way  for  general  and  universal  pur- 
poses. Jackson  v.  Stacey,  Holt  N.  P.  R. 
455 ;  Cowling  v.  Higginson,  4  M.  &  W.  245. 
Eight  of  way  to  carrv  minerals.  Monmouth 
Canal  Co.  v.  Harford,  1  Cr.,  M.  &  R.  614 ; 
David  V.  Kingscote,  6  M.  &  W.  174.  [As  to 
the  proof  of  qualified  rights  of  way,  see 
Cowling  V.  Higginson,  4  M.  &  W.  245 ;  Dare 
V.  Heathcote,  25  L.  J.  Ex.  299.  Any  use  of 
the  way  beyond  what  is  justified  by  the  right 
is  a  trespass.  Colchester  v.  Roberts,  4  M.  & 
W.  769;  Henning  v.  Burnett,  8  Ex.  187; 
Skull  V.  Glenister,  16  C.  B.  N.  S.  81  ;  Wil- 
liams V.  James,  L.  R.  2  C.  P.  577.  A  right 
of  way  to  a  piece  of  land  is  prima  facie  re- 
stricted to  the  purposes  necessary  for  the 
ordinary  and  reasonable  use  of  such  land. 
Williams  v.  James,  L.  R.  2  C.  P.  577 ;  Dav- 
enport V.  Lamson,  21  Pick.  72  ;  Washburn's 
Easements  (2d  ed.),  87,  240  et  seq.;  Shroder 
V.  Brenneman,  23  Penn.  St.  348.  Pleas  of 
rights  of  way  for  special  purposes,  Parker  v. 
Mitchell,  11  Ad.  &  E.  788  ;  Bennison  v.  Cart- 
wright,  5  B.  &  S.  1.]  Upon  a  plea  of  right 
of  way  to  fetch  water  and  goods  from  a  river, 
the  jury  having  found  the  right  to  fetch 
water  and  negatived  the  right  to  fetch  goods, 
the  court  ordered  judgment  to  be  entered  for 
defendant  as  to  the  right  to  fetch  water,  and 
for  the  plaintiff  as  to  the  right  to  fetch  goods. 
Knight  V.  AVoore,  3  Bing.  N.  C.  3  ;  Phy- 
thian  v.  White,  1  M.  &  W.  216.  To  enable 
the  verdict  to  be  entered  distributively,  the 
plea  must  contain  within  itself  the  right 
found  by  the  jury  ;  a  general  right  of  way 
will  not,  in  this  sense,  include  a  right  for 
carting  timber  only ;  Higham  v.  Eabbett,  5 
Bing.  N.  C.  627  ;  7  Dowl.  653  ;  nor  will  a 
claim  of  a  right  of  way  to  lead  and  carry 
aieay  manure  include  a  right  of  way  on  foot 
and  for  horses  and  cattle.  Brunton  v.  Hall,  1 
Q.  B.  792.  And  see  as  to  taking  pleas  dis- 
tributively, Common  Law  Procedure  Act, 
1852,  8.  75.    Proof  of  a  way  over  any  part 


of  the  close  will  support  this  allegation,  and 
plaintiff  must  new  assign  if  he  goes  for  dam- 
ages for  destroying  the  posts,  &c.  they  not 
being  situated  on  the  way  in  question.  Web- 
ber V.  Sparkes,  10  M.  &  W.  485;  and  see 
Smith  V.  Eoyston,  8  M.  &  W.  381 ;  Wood  v. 
Wedgwood,  2  D.  &  L.  809  ;  2  C.  B.  276 ; 
Bracegirdle  v.  Peacock,  15  L.  J.  Q.  B.  73. 
In  the  case  of  a  private  way  there  is  no  right 
to  go  out  of  the  way  because  the  way  is  impas- 
sable, unless  it  was  the  duty  of  the  owner  of 
the  land  to  repair  the  way,  and  it  was  impas- 
sable through  his  default ;  BuUard  v.  Harri- 
son, 4  M.  &  S.  387  ;  Taylor  v.  Whitehead,  2 
Doug.  475 ;  aliter  in  the  case  of  a  public  way. 
Add  a  plea  claiming  by  virtue  of  forty  years' 
enjoyment ;  other  pleas  should  also  be  added, 
one  claiming  the  right  by  non-existing  grant, 
post,  form  7,  if  it  be  probable  that  the  right 
really  claimed  may  be  defeated  by  any  facts, 
such  as  unity  of  possession,  which  shows 
that  there  has  not  been  a  continuous  enjoy- 
ment as  of  ric/ht  for  the  twenty  years.  See 
Onley  v.  Gardiner,  4  M.  &  W.  501.  Another 
plea  may  sometimes  be  judiciously  added 
claiming  the  right  immeraorially.  The  plea 
is  not  proved  by  evidence  of  a  long  enjoy- 
ment not  carried  later  than  twq  years  before 
suit.  Lowe  i;.  Carpenter,  6  Ex.  825.  In  an 
action  against  a  railway  for  obstructing  a 
right  of  way  under  the  canal  clauses  act, 
special  damage  must  bo  shown.  Watkins  v. 
Great  Northern  Ry.  Co.  20  L.  J.  Q.  B.  391. 
Eorm  of  plea  of  right  of  way  by  grant, 
Ackroyd  K.  Smith,  10  C.  B.  164;  [Senhouse 
V.  Christian,  1  T.  R.  561  ;  CampbeU  v.  Wil- 
son, 3  East,  294  ;  Plant  v.  James,  5  B.  &  Ad. 
791 ;  Henning  v.  Burnet,  8  Ex.  187  ;  Pear- 
son V.  Spencer,  I  B.  &  S.  571 ;]  by  non-exist- 
ing grant,  Tatton  v.  Hammersley,  3  Ex.  279 ; 
18  L.  J.  Ex.  163. 

(()  [A  plea,  justifying  a  trespass  on  the 
ground  of  a  right  of  way,  will'  not  protect 
servants,  unless  it  i.s  alleged  therein  that  the 
privilege  of  passing  in  the  way  extends  to 
them.  Bartlett  v.  Prescott,  41  N.  H.  493, 
where  see  a  form  of  plea,  which  was  held 
defective  on  demurrer,  because  this  allega- 
was  not  made.] 
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and  brook  in  and  upon  the  said  dose  of  the  plaintiff,  and  for  that  purpose  the 
right  of  going  on  foot  and  with  cattle  in  and  upon  and  over  the  said  close  of 
the  plaintiff  to  the  said  watering-place  and  brook  at  all  times  of  the  year,  for 
the  more  convenient  occupation  of  the  said  land  of  the  defendant,  and  at  the 
said  times  when  [4"c.],  the  defendant  broke  and  entered  the  said  close  of  the 
plaintiff  for  the  purpose  aforesaid,  and  because  at  the  said  times  when  [4'c- ji 
the  said  fences  had  been  placed  and  were  then  wrongfully  in  and  upon  the 
said  dose  obstructing  and  preventing  the  defendant  from  watering  his  said 
cattle  at  the  said  watering-place  and  brook,  the  defendant  necessarily  threw 
down,  and  removed,  and  damaged,  and  injured  the  said  fences  for  the  purpose 
of  exercising,  and  in  exercising  the  said  rights  doing  no  imnecessary  damage 
in  that  behalf  [which  are  the  alleged  trespasses]. 

5.  Replication  traversing  a  Right  of  Way.  (u) 
That  the  occupiers  of  the  said  land  did  not  for  twenty  [^or  "  forty,"  as  the 
case  may  Je]  years  before  this  suit  enjoy  as  of  right  and  without  interruption 
the  alleged  way. 

6.  Replication  (to  a  Plea  of  Forty  Years'  Enjoyment  of  a  Way')  that 

the  Plaintiff  ivas  a  Tenant  for  Life. 

Wright  V.  Williams,  1  M.  &  W.  77. 

Obs. —  By  2  &  3  W.  4,  c.  76,  s.  8,  "When  any  land  or  water,  upon,  over,  or 
from  which  any  such  way  or  other  convenient  vialercourse  or  use  of  water 
shall  have  been  or  shall  be  enjoyed  or  derived,  hath  been  or  shall  be  held 
under  or  by  virtue  of  any  term  of  life,  or  any  term  of  years  exceeding  three 
years  from  the  granting  thereof,  the  time  of  tlie  enjoyment  of  any  such  way 
or  other  matter  as  herein  last  before  mentioned,  during  the  continuance  of 
such  term,  shall  be  excluded  in  the  computation  of  the  said  period  of  forty 
years,  in  case  the  claim  shall  within  three  years  next  after  the  end  or  sooner 
determination  of  such  term,  be  resisted  by  any  person  entitled  to  any  rever- 
sion expectant  on  the  determination  thereof."  A  replication  of  a  life  estate 
under  this  act  must  show  that  the  plaintiff  is  the  person  entitled  to  the  rever- 
sion expectant  on  the  determination  of  the  life  estate.  Wright  v.  ^Villiams, 
supra.  A  tenancy  for  life  during  any  porlion  of  the  itoeniy  years  for  which 
the  way  has  been  enjoyed,  as  stated  in  the  plea,  prevents  the  full  pfer^od  of 
twenty  years  being  computed  either  as  against  the  tenant  for  life  or  even  his 
lessee,  though  the  latter  may  have  acquiesced  in  the  user  of  the  way;  Bright 
V.  Walker,  1  Cr.,  M.  &  R.  211;  but  the  defendant  may  rejoin  that  the  en- 
joyment was  either  wholly  before  the  tenancy  for  life,  if  it  be  still  subsisting, 
or  partly  before  and  partly  after,  if  it  be  ended.  See  forms  of  these  plead- 
ings. Clayton  v.  Corby,  2  Q.  B.  817.  During  the  period  of  a  tenancy  for 
life  no  exercise  of  an  easement  will  affect  the  fee. 

7.  Plea  of  a  Right  of  Way  by  lost  Grant. 

Obs.  —  There  is  nothing  in  the  prescription  act  to  interfere  with  a  claim  of  a  right 
of  way  by  express  grant,  whether  by  will  (as  to  which  see  Whalley  v.  Thomp- 

(u)    Common  law  procedure  act,  1852  (15  813;  Winship  v.  Hudspeth,  10  Ex.   5;  or 

&  16  Vict.  c.  76),  sch.  B,  54.     A  joinder  of  any  matter  inconsistent  with  the  simplefiicts 

issue  will  put  in  issue  the  defendant's  posses-  of  enjoyment  as  of  right  as  an  easement, 

sion  and  the  right  of  -ivay  claimed.     lUnder  Bright  v.  Walker,  1  Or.,  M.  &  R.  211,  219 ; 

the  issue  raised  by  a  traverse  of  the  right,  TicMe  v.  Brown,  4  Ad.  &  E.  369,  383,  may 

the  plaintiff  may  "prove  unity  of  possession  be  proved  under  this  issue,  and  need  not 

during  part  of  the  period ;  Onley  n.  Gardi-  be  specially  replied.    Bright  v.  Walker,  aud 

ner,  4  M.  &  W.  496  ;  England  v.  Wall,  10  Tickle  v.  Brown,  siipro.] 
M.  &  W.  699 ;  Clayton  a.  Corby,  2  Q.  B. 
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Obs.  son,  1  B.  &P.  371)  or  by  deed.  CampbelLw.  Wilson,  3  East,  294;  Senhouse 
V.  Christian,  1  T.  R.  561.  Where  there  is  reason  to  fear  that  a  prescriptive 
right  of  way  has  been  extinguished  by  unity  of  seisin,  it  would  then  be  advis- 
able to  insert  a  plea  claiming  by  non-existing  grant.  Form,  evidence,  &c. 
'  Livett  W.Wilson,  3  Bing.  115;  Plant  v.  James,  5  B.  &  Ad.  791;  3  Chit.  Plead. 
7th  ed.  393.  See  ante,  735,  736,  Obs.  per  Parke  B.;  Harr.  Ind.  tit. 
Wav;  Livett   v.  Wilson,  3  Bing.  115;  1   Saund.  323  a;  Plant  v.  James,  5 

B.  &  Ad.  791;  4  Ad.  &  E.  749,  765;  Blewett  v.  Tregonning,  3  Ad.  &  E. 
554.     Right  of  way  under  a  local  act  and  award.     Logan  v.  Burton,  5  B.  & 

C.  513;  Basset  v.  Mitchell,  2  B.  &  Ad.  99., 

That  the  defendant  at  the  said  time  when  [4"c.J,  was  seised  in  fee  of  a  close 

called  ,  and  before  the  said  time  when  [4"c.],  by  a  deed  made  between 

E.  F.,  who  was  then  seised  in  fee  of  the  said  close,  now  of  the  plaintiff,  and 

G.  H.,  who  was  then  seised  in  fee  of  the  said  close  called ,  whose  estate 

therein  the  defendant  had  at  the  said  time  when  [^rcj,  which  deed  has  been 
lost  or  destroyed  by  accident,  the  said  E.  F.  granted  to  the  said  G.  H.,  and  to 
his  heirs  and  assigns,  a  way  on  foot,  and  with  cattle  and  carriages,'  from  a  pub- 
lic highway  over  the  said  close  now  of  the  plaintiff  to  the  said  close  called 
,  and  from  the  said  close  called over  the  said  close  now  of  the  plain- 
tiff to  the  said  public  highway,  at  all  times  of  the  year,  for  the  more  convenient 

occupation  of  the  said  close  called ,  and  the  defendant  being  by  virtue  of 

the  said  grant  entitled  to  such  way  as  aforesaid,  committed  the  alleged  tres- 
pJtsses  in  exercise  of  the  said  right  of  way.  (x) 

8.  Might  of  Way  claimed  hy  Immemorial  Prescription. 

Obs.  — Forms,  Arlett  v.  Ellis,  7  B.  &  C.  346;  Tapley  v.  Wainwright,  5  B.  &  Ad. 
395;  and  see,  in  general,  1  Saund.  339-353;  2  Saund.  1,  324.  It  is  neces- 
sary in  this  plea  to  deduce  title  from  the  freeholder,  or  to  justify  as  his  ser- 
vant, and  then  to  prescribe  in  a  que  estate,  that  is,  in  right  of  the  freeholder's 
"  and  those  whose  estate  he  had."  See  Attorney  General  v.  Gauntlett,  3  Y. 
&  J.  93.  Before  the  prescription  act,  a  right  of  way  or  common,  or  other 
easement  or  profit,  to  be  enjoyed  or  taken  in  the  soil  of  another,  could  not 
be  established  without  showing  that  it  existed  from  time  immemorial,  or,  in 
pleading  language,  "from  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary  "  (being  in  legal  contemplation  the  whole  period  of  time  from 
the  reign  of  King  Richard  the  First;  see  the  recital  in  the  act).  It  is  true 
that  the  courts  held  that  proof  of  twenty  years  adverse  user  or  enjoyment  of 
the  easement  furnished  a.  presumption  that  the  right  had  existed  from  time  im- 
memorial. Still  this  presumption  was  subject  to  be  rebutted  by  evidence  that 
at  any  one  given  period  of  time  since  the  commencement  of  legal  memory  the 
right  had  become  extinguished,  as  by  unity  of  seisin  of  the  several  properties 
in  the  same  person,  and  thus  the  continuity  of  enjoymenty>-o!7i  time  immemo- 
rial had  been  destroyed.  See  Stamford  v.  Dunbar,  13  M.  &  W.  822.  The 
above  plea  is  therefore,  upon  a  traverse  thereof,  always  open  to  be  defeated 
at  the  trial,  by  such  proof.  It  was  to  obviate  this  difficulty  that  it  became 
the  practice  to  plead  a  right  of  way  by  what  was  termed  a  "  non-existing 
grant."    Supra,  form  6. 

That  at  the  time  of  the  alleged  trespasses  he  was  seised  in  fee  of  land,  and 
he  and  all  those  whose  estate  he  then  had  therein  from  time  immemorial  en- 
joyed a  way  on  foot  and  with  cattle  and  with  carriages  from  a  public  highway 

(x)  Before  the  common  law  procedure  act,  ably  be  held  sufficient  to  state  the  deed  to 

1852,  it  was  necessary  to  give  the  date  of  be  between  a  certain  person  and  a  certain 

and  parties  to  the  deed;  see  Hendy  v.  Ste-  other  person.     [A  like  plea  by  a  tenant, 

phenson,  10  Bast,  55 ;  Blewett  v.  Tregon-  Bailey  w.  Stevens,  12  C.  B.  N.  S.  91.] 
uing,  3  Ad.  &  B.  554 ;  but  it  would  now  prob- 
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over  the  said  land  of  the  plaintiff  to  the  said  land  of  the  defendant,  and  from 
the  said  land  of  the  defendant  over  the  said  land  of  the  plaintiff  to  the  said 
public  highway,  at  all  times  of  the  year,  for  the  more  convenient  occupation 
of  the  said  land  of  the  defendant,  and  the  alleged  trespasses  were  a  use  by  the 
defendant  of  the  said  way. 

9.  Right  of  Way  of  Necessity. 

Obs.  —  See  Forms,  &c.  3  Chit  Plead.  7th  ed.  395;  Harr.  Ind.  Way,  XII.  3,  and 
2  Bing.  76;  Pi-octor  v.  Hodgson,  10  Ex.  824;  Pinnington  v.  Galland,  9  Ex.  1; 
forms  in  cases  there  cited.  Buckby  i'.  Coles,  5  Taunt.  311 ;  Holmes  v.  Goring, 
Pearson  v.  Spencer,  1  B.  &  S.  571;  Eastern  Counties  Ry.  Co.  u.  Dorling,  6 
C.  B.  N.  S.  821. 
[A  right  of  way  of  necessity  is  an  incident  to  a  grant  of  land,  where  there  is  no 
access  to  the  land  granted  except  over  remaining  land  of  the  grantor;  also 
where  there  is  no  access  to  remaining  land  of  the  grantor  except  over  the  land 
granted.  1  Wms.  Saund.  323  (6);  Howton  v.  Frearson,  8  T.  B,.  50;  Pin- 
nington 0.  Galland,  9  Ex.  1;  Brigham  v.  Smith,  4  Gray,  297;  Seymour  v. 
Lewis,  13  N.  J.  444;  White  v.  Bass,  7  H.  &  N.  732;  Collins  v.  Prentice,  15 
Conn.  39;  Brice  v.  Bandall,  7  Gill  &  J.  349;  Marshall  v.  Trumbull,  28 
Conn.  183;  ffimball  </.  Cocheco  R.  R.  27  N.  H.  449;  Nichols  v.  Luce,  24 
Pick.  102;  Wissler  v.  Hershey,  23  Penn.  St.  333.  Mere  necessity,  apart 
from  the  relation  of  grantor  and  mantee  does  not  give  any  right  of  way  over 
the  land  of  another.  Bullard  v.  Harrison,  4  M.  &  Sel.  387  ;  and  see  ProctOT  v. 
Hodgson,  10  Ex.  824;  Tracy  v.  Atherton,  35  Vt.  52.  And  the  plea  of  a 
right  of  way  of  necessity  must  show  how  it  arises  by  way  of  grant.  Bullard 
».  Harrison,  4  M.  &  Sel.  387.  This  right  of  way  continues  only  so  long  as  the 
necessity  lasts,  and  is  extinguished  by  the  grantor  or  grantee  obtaining  access 
to  the  land  by  other  ways;  Holmes  v.  Goring,  2  Bin^.  76  ;  Pierce  u.  Selleck, 
18  Conn.  321 ;  Viall  v.  Carpenter,  14  Gray,  126;  Mchols  v.  Luce,  24  Pick. 
102;  Gayetty  v.  Bethune,  14  Mass.  49;  Dodd  v.  Burchell,  1  H.  &  C.  122; 
Collins  0.  Prentice,  15  Conn.  39;  White  v.  Leeson,  5  H.  &  N.  53;  hence  the 
plea  must  show  a  necessity,  by  reason  of  no  other  way  at  the  time  of  the  tres- 
pass. Holmes  o.  Goring,  2  Bin^.  76;  Proctor  v.  Hodgson,  10  Ex.  824;  Gay- 
etty V.  Bethune,  14  Mass.  49 ;  IVPDonald  v.  Lindall,  3  Rawle,  492.  It  seems 
that  the  way  of  necessity  is  the  way  most  convenient  for  the  purpose.  See 
Morris  v.  Edgington,  3  Taunt.  24.  As  to  the  selection  of  the  course  in  which 
the  way  of  necessity  is  to  pass,  see  Nichols  v.  Luce,  24  Pick.  102;  Holmes 
V.  Seely,  19  Wend.  507;  Capers  v.  Wilson,  3  McCord,  170;  Smiles  v.  Has- 
tings, 24  Barb.  44;  Pearson  w.  Spencer,  1  B.  &  S.  584.  A  right  of  way  may 
be  impUed  by  reason  of  necessity,  upon  the  devise  of  lands  in  several  par- 
cels.    Pearson  v.  Spencer,  1  B.  &  S.  571;  3  lb.  761. 

9a.  Plea  of  Private  Right  of  Way  of  Necessity. 
That  at  the  time  of  the  alleged  trespass  he  was  seised  in  fee  of  a  close  called 

,  next  adjoining  to  the  said  close  of  the  plaintiff;  and  J.  K.,  whose  estate 

in  the  said  close  called the  defendant  then  had,  was  at  the  time  of  the 

making  of  the  conveyance  hereinafter  mentioned  seised  in  fee  as  well  of  the 

said  close  of  the  plaintiff  as  of  the  said  close  called ,  and  the  said  J.  K. 

being  so  seised  of  the  said  closes  respectively,  before  the  alleged  trespass 
granted  the  said  close  of  the  plaintiff  to  L.  M.  and  his  heirs  and  assigns ;  and 
at  the  time  of  the  said  grant  the  said  J.  K.  had  not,  nor  had  he  at  any  time 
afterwards,  nor  had  the  defendant,  or  any  other  person  having  the  estate  of 

the  said  J.  K.  in  the  said  close  called ,  at  any  time  any  way  to  or  from 

the  said  close  called otherwise  than  from  or  to  a  public  highway  over  the. 

said  close  of  the  plaintiff;  and  by  reason  thereof  the  said  J.  K.  and  all  other 
persons  having  the  estate  of  the  said  J.  K.  in  the  said  dose  called and 
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the  said  defendant  so  having  the  estate  of  the  said  J.  K.  therein  as  aforesaid, 
from  and  after  the  time  of  the  said  grant  necessarily  had  and  of  right  ought 
to  have  had  a  way  on  foot  and  with  horses  and  carriages  from  the  said  public 

highway  over  the  said  close  of  the  plaintiff  to  the  said  close  called ,  and 

from  the  said  close  called over  the  said  close  of  the  plaintiff  to  the  said 

public  highway,  at  all  times  of  the  year,  for  the  necessary  use  and  occupation 
of  the  said  close  called ,  the  same  way  being  the  nearest  and  most  con- 
venient way  over  the  said  close  of  the  plaintiff  to  the  said  close  called , 

and  the  alleged  trespass  was  a  use  by  the  defendant  of  the  said  way. 

Like  pleas.  Howton  v.  Frearson,  8  T.  R.  50 ;  Buokby  v.  Coles,  5  Taunt. 
311 ;  Holmes  v.  Goring,  2  Bing.  76.  Plea  of  a  right  of  vmy  of  necessity  cre- 
ated by  devise  of  the  tenements  to  separate  devisees,  there  being  no  way  to  the 
one  except  over  the  other.     Pearson  v.  Spencer,  1  B.  &  S.  571 ;  3  lb.  761.J 

10.  New  Assignment  extra  viam.  (j)~) 
Ante,  673. 

11.  Replication  to  a  Plea  of  Twenty  Years'  Enjoyment  of  a  Way,  that 

it  was  enjoyed  hy  Leave  and  License  of  the  Plaintiff  extending  over 

the  Whole  Time. 

Obs.  —  See  Colchester  w.  Eoberts,  4  M.  &  W.  769;  [Bennison  p.  Cartwright,  5  B. 
&  S.  1.]  A  parol  license  must  be  replied  to  a  twenty  years'  plea,  if  it  coyer 
the  whole  of  that  time,  because  under  such  a  license  the  party  may  be  said  to 
enjoy  the  way  "  of  right  and  without  interruption  "  for  the  period  mentioned 
in  the  plea;  and  therefore  the  replication  must  be  in  confession  and  avoid- 
ance. Tickle  V.  Brown,  4  Ad.  &  E.  383. 
But  if  the  license  has  been  renewed  from  time  to  time,  on  applications  by  the 
defendant  to  use  the  way  during  the  twenty  years,  then  since  every  time  such 
applications  were  made  the  occupiers  admitted  that  the  former  license'  had 
expired,  and  that  the  continuance  of  the  enjoyment  was  thereby  broken,  that 
may  be  shown  on  a  simple  traverse  of  the  twenty  years'  right.  Monmouth 
Canal  Co.  ii.  Harford,  1  Cr.,  M.  &  R.  614 ;  [Bennison  v.  Cartwright,  5  B.  & 

See  an  instance  of  a  replication  in  confession  and  avoidance  falling  within  this 
principle,  and  showing  that  the  defendant  could  not  have  exercised  the  right 
by  custom,  prescription,  or  grant.     Kinlock  v.  Neville,  6  M.  &  W.  795. 

But  the  license  must  be  in  writing  to  defeat  the  forty  years'  plea. '  See  2  Se  3 
W.  4,  c.  72,  s.  2;  Tickle  v.  Brown,  supra.  Under  a  simple  denial,  there- 
fore, of  that  plea,  the  plaintiff  may  show  that  the  previous  enjoyment  of  the 
way  was  hy  parol  license.     Beasley  v.  Clark,  2  Bing.  N.  C.  709. 

12.  Plea  of  Justification  under  a  Public  Right  of  Way.  (a) 

That  before  and  at  the  time  of  the  alleged  trespasses  there  was  and  of  right 

ought  to  have  been  a  certain  common  and  public  highway  (a)  into,  through, 

over,  and  along  the  said  close,  for  all  persons  to  go,  return,  pass,  and  re-pass, 

on  foot  and  with  horses  and  other  cattle  and  carriages,  at  all  times  of  the  year, 

(«)  If  it  is  alleged  that  the  acts  com-        (a)  The  plea  for  a  footpath  will  be  simi- 

plained  of  were  not  done  in  exercise  of  the  lar,  substituting  the   word  "  footway  "   for 

right  set  up,  a  new  assignment  is  necessary.  "  highway,"    and    omitting  the   averments 

A  joinder  of  issue  would  merely  deny  the  de-  about  horses,  cattle,  and  carriages,  &c.     A 

fendant's  possession  and  the  existence  of  the  simple  denial  of  this  plea,  would  let  in  evi- 

right.    See  Eastern  Counties  Ry.  Co.  v.  Dor-  dence  that  the  way  had  ceased  by  the  award 

ling,  28  L.  J.  C.  P.  202  ;  5  C.  B.  N.  S.  821.  of   inclosure   commissioners   under   a  local 

(z)   Pipe  V.  Fulcher,  28  L.  J.  Q.  B.  12  ;  statute.     Williams   v.  Wilcox,  8   Ad.  &   E 

El.  &  El.  lU  ;  Petrie  v.  Nuttall,  25  L.  J.  Ex.  331. 
200;  11  Ex.  569. 
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at  their  free  will  and  pleasure ;  wherefore  the  defendant,  having  occasion  to 
use  and  using  the  said  way,  committed  the  alleged  trespasses.  (J) 

[13.  Plea  of  a  Public  HigTiway  justifying  the  Removal  of  Obstructions. 

That  at  the  time  of  the  alleged  trespasses  there  was  and  of  right  ought  to 
have  been  a  common  and  public  highway  over  the  said  land  of  the  plaintiff 
for  all  persons  to  go  and  return,  on  foot  and  with  horses,  cattle,  and  carriages, 
at  all  times  of  the  year,  at  their  free  will  and  pleasure ;  and  the  defendant, 
having  occasion  to  use  the  said  way,  then  entered  into  and  upon  the  said  land 
of  the  plaintiff  and  along  the  said  highway,  then  using  the  same  as  he  lawfully 
might  for  the  cause  aforesaid,  and  because  the  said  [wall]  had  been  erected 
and  then  was  wrongfully  in  and  across  the  said  highway,  obstructing  the  same 
and  preventing  the  convenient  use  thereof,  the  defendant  necessarily  pulled 
down  and  destroyed  the  said  [wall]  for  the  purpose  of  using  the  said  highway, 
doing  no  unnecessary  damage  in  that  behalf,  which  are  the  alleged  trespasses. 

Like  pleas.  Webber  v.  Sparks,  10  M.  &  "W.  485  ;  Elwood  v.  Bullock,  6 
Q.  B.  383 ;  Bracegirdle  v.  Peacock,  8  Q.  B.  174 ;  Dawes  v.  Hawkins,  8  C.  B. 
N.  S.  848 ;  Morant  v.  Chamberlain,  6  H.  &  N.  640.  Plea  of  a  public  right 
of  way  along  a  navigable  river,  justifying  the  destruction  of  a  weir  fixed  in  the 
channel.  Williams  v.  WUcox,  8  Ad.  &  E.  314.  A  like  plea  justifying  tres- 
passes on  a  landing-stage  of  the  plaintiff.  Eastern  Counties  Ry.  Co.  v.  Dor- 
ling,  5  C.  B.  N.  S.  821.] 

14.  Replication  to  a  Plea  of  Right  of  Way  justifying  the  Removal  of 
Obstructions,  that  the  Obstruction  removed  was  a  Booth  which  Plain- 

fhad  erected  at  a  Fair  under  a  Custom,  and  that  in  erecting  the 
)th  the  Plaintiff  had  left  sufficient  Space  for  the  Public  to  pass. 

Elwood  V.  Bullock,  6  Q.  B.  383  ;  Webber  v.  Sparks,  10  M.  &  W.  485 ; 
Dawes  v.  Hawkins,  [8  C.  B.  N.  S.  848 ;]  see  Morant  v.  Chamberlain,  [6  H. 
&  N.  541. 

[Replication  of  a  prescriptive  right  to  place  goods  upon  the  public  way. 
Morant  v.  Chamberlain,  6  H.  &  N.  541.] 


WEIRS. 

Plea  that  a  Weir  was  wrongfully  erected  across  a  NavigMe  River, 

and  Law. 

Williams  v.  Wilcox,  8  Ad.  &  E.  314. 


WINDOWS.     See  "  Ancient  Lights." 


WITNESSES. 

Obs.  —  See  the  declarations  against  a  witness  for  not  obeying  a  subpcena,  ante,  633, 
and  law,  &c.  in  the  notes.    Forms  of  pleas,  Betteley  v.  M'Leod,  3  Bing.  N. 

(J)  If  the  removal  of  an  obstruction  is  to  be  justified,  see  form  4,  ante,  738. 


744  PLEAS  IN  TORT.      WITNESSES. 

Obs.  C.  405.  Not  guilty  would  put  in  issue  only  the  default  or  breach  of  duty, 
i.  e.  the  non-attendance  alleged,  and  not  the  inducement  of  the  preliminary 
proceedings.  It  is  necessary  to  traverse  specially  the  allegation  in  the  dec- 
laration, that  the  plaintiff  had  a  good  cause  of  action,  and  that  he  could 
have  proceeded  to  trial  without  the  testimony  of  the  defendant,  otherwise 
those  facts  will  be  conclusively  admitted.  Needham  v.  Fraser,  3  D.  &  L.  190; 
1  C.  B.  815;  ante,  634,  note  (p).  The  defendant  might  also  traverse  any 
other  of  the  material  allegations  in  the  declaration,  as  that  the  plaintiff  pros- 
ecuted out  of  the  said  court  the  said  writ  of  subpoena,  that  he  caused  to  be 
shown  or  made  known  such  writ  to  the  defendant  a  reasonable  time  before, 
&c.;  see  Barber  v.  Wood,  2  Moo.  &  K.  172;  ante,  633,  note  (0;  that  he  paid 
a  reasonable  sum  for  his  costs  and  charges,  &c.;  ante,  634,  note  (o);  that 
the  defendant's  testimony  was  material,  &c. ;  ante,  634,  note  (q);  or  in  the 
case  of  an  action  for  not  attending  on  a  subpoena  duces  tecum,  he  might  deny 
that  he  could  have  produced  the  documents,  &c.  or  that  they  were  material. 

Plea  that  the  Evidence  of  the  Defendant  was  nA>t  material  or  necessary. 

That  the  evidence  and  appearance  of  the  defendant  were  not  material  on 
behalf  of  the  plaintiff  on  the  said  trial,  as  alleged. 
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a-  B.  —  THX  ROMAN  rYPB  ILGFERS   TO  THE  FORMS  GIVEN  IN  THE  TEXT  AND  NOTES,  ANI>  THE  ITALIO  TO  THE 

NOTES  AND  OBSERVATIONS. 

ABANDONMENT   OF  CONTRACT.     See  Rescinded  Contract,  457. 
ABATEMENT. 

Form  of  declaration  after  plea  in,  5. 

Plea  in,  16,  268. 

Replication  thereto,  17. 

Time  for  delivering,  16,  note  (e). 

prayer  of  judgment  in,  17,  note  {i). 

entry  o/ cassetur  breve  to  plea  in,  17,  note  (k). 

plea  in  does  not  admit  or  deny  cause  of  action,  268. 

who  should  sue  where  interest  in  contract  several,  268. 

where  joint,  268. 

misjoinder  of  plaintiffs,  268. 

amendment  after  misjoinder,  268. 

non-joinder  of  plaintiff,  268. 

if  objection  appear  on  face  of  pleading,  269. 

amendment  after  non-joinder  of  plaintiffs,  269. 

misjoinder  of  defendant  fatal  unless  struck  out  before  verdict,  269. 

amendment  after  misjoinder  of  defendant,  269. 

non-joinder  of  defendant,  plea  in  abatement,  269. 

plea  in,  must  be  accompanied  by  affidavit,  269. 
Statutes  relating  to  pleas  in  abatement. 

3  Sj-iW.  4,  u.  42,  268. 

Common  law  procedure  acts,  1852,  1854,  1860,  268. 
Pleas. 

1.  Plea  that  a  person  jointly  liable  with  the  defendant  is  not  sued  with  him, 

270. 
la.  Form  of  answer  in  abatement  in  Massachusetts,  270. 

2.  Affidavit  of  truth  of  plea  in  abatement,  270. 

3.  Replication  that  the  defendant  is  solely  liable,  271. 

4.  Replication  that  the  party  not  sued  is  resident  out  of  the  jurisdiction  of 

the  court,  271. 

5.  Replication  to  a  plea  of  non-joinder  that  the  other  contractor  is  a  certi- 

ficated bankrupt,  271. 

6.  Plea  that  a  bill  of  exchange  was  accepted  by  the  defendant  jointly  with 

another,  271. 

7.  Plea  by  assignee  of  a  lease  that  the  lease  vested  in  another  jointly  with 

the  defendant,  271. 

8.  Plea  of  the  non-joinder  of  a  co-executor  as  a  defendant,  272. 

9.  Plea  of  the  coverture  of  plaintiff,  272. 

^a.  Form  under  Massachusetts  practice  act,  2^2. 

10.  Plea  of  the  coverture  of  defendant,  272. 
10a.   Another  form,  273. 

11.  Replication  that  defendant  is  not  married,  273. 

12.  Plea  that  another  action  is  pending  for  the  same  demand,  273. 

13.  Plea  by  an  attorney,  privilege  of  being  sued  in  another  court,  273. 
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ABATEMENT.  —  Continued. 

14.  Replication  that  the  defendant  is  an  attorney  of  the  court  in  which  he 

is  sued,  274. 

15.  Plea  that  plaintifE  is  an  alien  enemy,  274,  297. 
ABSTRACT. 

count  for  not  delivering  abstract  of  title  according  to  conditions  of  sale,  255. 
ABSTRACT   OP  PLEADINGS. 

must  accompany  summons  to  plead,  21,  note  ((). 
ABUSIVE  LANGUAGE.     See  Trespass  to  Person. 
ABUTTALS.     See  Trespass,  609. 

ACCEPTANCE  OE  GOODS  SOLD.    See  Sale  of  Goods,  27,  28,  234,  459. 
ACCEPTOR   OF  BILL.     See  Bills. 
ACCIDENTS.     See  Carriers,   94,  487;  Insdranoe,  176;   Negligence,  564, 

670. 
ACCESS.     See  Ways,  631. 

declaration  for  obstructing  plaintiff's  access  to  his  house  on  a  river,  582,  form  4. 

to  his  wharf,  629,  form  7. 
ACCOMMODATION  BILL.     See  Bill,  338  el  seq. 
count  for  not  indemnifying  against,  152. 
plea  that  bill  was  given  for  accommodation,  338,  339. 
ACCORD   AND   SATISFACTION.     See  Pleas,  288. 
plea  of,  in  tort,  636. 

plea  of,  by  one  of  several  defendants,  636,  note  (d) 
ACCOUNT. 

action  of,  38. 

that  defendant  never  was  bailiff,  294. 
that  he  has  accounted,  294. 
defendant  cannot  pay  money  into  court,  294. 
must  be  commenced  and  sued  within  six  years,  294. 
ACCOUNT   STATED. 

when  common  count  on,  lies,  32,  obs.  8. 

cause  of  action  is  agreement  of  parties  to  pay  the  amount  due  on  account- 
ing, 34,  note  (A). 
tkU  amount  may  be  made  up  of  various  items,  34,  note  (K). 
evidence  to  support  this  count  may  be  partly  in  writing ,  partly  parol,  and 
partly  in  each,  34,  note  (Ji). 
as  to  bill  of  particulars  under  this  count,  34,  note  (V). 
effect  of  neoer  indebted   294. 
where  a  special  count  added  to,  hut  particulars  disclose  but  one  cause  of  action, 

294. 
where  there  is  a  separate  cause  of  action,  special  plea  desirable,  294. 
Common  count  on,  34. 
ACCOUNTANT.     See  Agent,  39,  477. 
ACKNOWLEDGMENT. 

of  debt,  to  take  it  out  of  statute  of  limitations,  433. 
what  sufficient,  433. 

See  Limitations. 
in  writing,  433. 

qualified  and  conditional,  433. 
by  infant,  434. 
to  whom  to  be  made,  434. 
See  Limitations,  Statutes  op;  Part  Payment;  and  Payment. 
ACTION. 

plea  of  action  pending,  273,  and  note  (u).  See  Pendency  of  Former  Action. 
ACTION,   NOTICE   OF.     See  Notice  of  Action,  674. 
ACTIONS. 

personal,  commencement  of,  1. 

by  assignees  do  not  abate  on  death  of  assignee,  8,  note  (i). 

by  feme  sole  does  not  abate  in  marriage,  14,  note  (z). 

by  sole  plaintiff  does  not  abate  on  death,  15,  note  (6). 

several  forms  of,  abolished,  27. 

different  forms  may  be  joined,  27. 

exceptions,  27. 
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ACTIONS.—  Continued, 
of  account,  38. 

several  counts  on  same  cause  of,  not  allowed,  60,  note  (6). 
cause  of,  not  admitted  or  denied  by  plea  in  abatement,  268. 
form  of  commencements  and  conclusions  of  declarations  in,  5-16. 

of  pleas,  replications,  and  demurrers, 
16-26. 
ACTOR. 

counts  by,  for  salary,  212. 
ACTS   OF  PARLIAMENT.     See  Statute. 
ADDRESS. 

necessary  in  bill  to  charge  acceptor,  73,  note  Qc). 
ADJOINING  HOUSE.     See  Support,  604. 
ADMINISTRATION,  LETTERS  OF. 

profert  of,  no  longer  necessary,  7,  note  (/). 
ADMINISTRATOR.     See  Executors. 

commencement  and  conclusion  of  declaration  by  and  against,  7,  8. 
ADVERTISEMENT.     See  Reward,  233,  459. 
ADULTERY.     See  Sale  op  Goods,  459. 
AFFIDAVIT. 

must  accompany  plea  in  abatement,  269. 
AFFRAY.    See  Trespass. 

AGENT.  See  Account,  38,  294;  Attorney,  304;  Bailee,  67,  311;  Carriers, 
94,  355,  487,  639;  Sale  op  Goods,  459;  Master  and  Servant,  438;  Work, 
476. 

wlien  agent  may  sue  on  a  quantum  meruit,  38,  note  (^). 

effect  of  non  assumpsit  in  actions  against,  295. 

in  actions  by,  on  common  counts,  295. 

actions  of  tort  will  lie  against,  for  negligence,  477. 

facts  stated  in  declaration  must  show  a  duty,  477. 

effect  of  not  guilty  in  actions  against,  637. 

lien  of,  730. 

how  far  may  give  credit,  on  sales,  42,  note  (z). 

liability  for  giving  credit,  when  authorized  to  sell  only  for  cash,  42,  note 

(z). 
effect  of  usage,  42,  note  (z). 
cannot  be  sued  as  principal  on  the  contract,  45,  note  (c). 
impliedly  warrants,  he  has  the  authority  he  assumes,  45,  note  (c),  520. 
liable  to  innocent  third  parties  if  he  has  not,  45,  note  (c). 
!H  a  special  action  on  the  case,  45,  note  (c). 
in  tort,  if  he  fraudulently  misrepresents  the  extent  of  his  authority, 

45,' note  (c),  520. 
damages  in  such  an  action,  46,  note  (d). 
mode  of  stating,  46,  note  (d). 
how  principal  affected  by  false  representations  of,  520. 
Counts  by  and  against. 
In  contract. 

common  count  for  commission,  33. 

1.  By  agent  for  commission,  38. 

indebitatus  count  for  del  credere  agent's  commission,  38,  note 

declaration  by  agent  against  principal  for  not  indemnifying 
agent  against  bill  which  agent  was  authorized  to  draw,  38, 
note  (^). 

for  not  receiving  goods  purchased  on  order  of  principal,  38,  note 

(rt- 

by  factor  against  employer  for  not  delivering  goods  equal  to 
description  factor  authorized  to  sell  by,  38,  note  (jo). 

2.  Against  an  agent  for  not  accounting  for  goods,  &o.  intrusted  to  him 

to  sell,  39. 

3.  Against  an  agent  for  not  using  due  care  in  selling  goods,  40. 

3a.  Against  an  agent  employed  to  purchase  goods,  for  negligence  in 
accepting  goods  not  agreeing  with  the  description  in  the  contract,  40, 
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4.  Against  an  agent  employed  to  sell  goods  for  not  obeying  the  orders 

of  his  principal,  40. 

5.  Against  an  agent  for  disobeying  plaintiff's  directions  in  effecting  a 

different  insurance  on  goods  shipped  than  the  one  required,  and 
not  giving  plaintiff  notice  of  the  failure  to  effect  the  latter  insur- 
ance, 41. 

6.  Against  an  agent  for  negligence  in  effecting  a  policy  on  goods,  41. 

7.  Against  an  agent  appointed  to  sell  goods  at  stated  prices  for  selUng 

part  at  less  prices,  for  not  accounting  for  those  sold,  and  not  deliv- 
ering up  the  remainder  of  the  goods,  41. 

8.  Against  a  factor  for  selling  contrary  to  orders,  41. 

9.  Against  an  auctioneer  for  selling  on  credit,  42. 

10.  Against  a  commission  agent,  who  undertook  to  sell  a  library  for 

plaintiff,  and  to  be  responsible  for  the  proceeds  of  the  sale  in  con- 
junction with  the  auctioneer,  42. 

11.  Against  the  captain  of  a  ship  or  an  agent  at  the  suit  of  the  owner, 

for  not  procuring  a  sufficient  cargo,  42. 

12.  Second  count,  for  not  properly  stowing  the  cargo,  43. 

13.  Against  a  shipping  broker,  the  proprietor  of  a  shipping  office,  for 

not  forwarding  plaintiff's  goods  by  a  vessel  proceeding  abroad,  43. 

14.  Against  the  payee  of  a  bill  of  exchange,  for  not  taking  it  up  with 

money  furnished  to  him  by  the  plaintifif,  whereby  the  plaintiff  was 
sued  on  the  bill,  44. 

15.  Against  an  agent,  for  not  using  due  care  or  diligence  in  collecting 

moneys,  44. 

against  an  agent  to  get  bills  discounted,  for  not  discounting  or 
returning  them,  44. 

for  not  applying  the  proceeds  according  to  his  instructions,  44. 

against  an  agent  as  manager  of  a  bank,  for  negligently  ad- 
vancing money  on  bad  security,  45. 

16.  Against  an  agent,  on  his  implied  promise  that  he  had  authority 

from  his  principal  to  sell  goods  to  the  plaintiff,  45,  46. 

17.  Against  a  del  credere  agent,  on  his  guaranty,  46. 

count  against  an  agent  in  a  warranty  that  he  had  authority  to 
let  certain  premises  to  the  plaintiff,  who  was  afterwards  there- 
from ejected  by  the  owner,  46. 
Other  Form. 

by  agent  employed  to  buy  goods  and  draw  bill  on  his  principal,  against  his 
principal  for  not  indemnifying  him,  38,  note  (p). 
J  In  tort. 

,  1.  Against  a  broker  for  selling  on  credit,  477." 

2.  Against  a  West  India  agent  for  improperly  drawing  a  biU  in  plain- 

tiff's name,  on  which  the  plaintiff  was  sued  to  judgment,  478. 

3.  Against  an  accountant  for  so  negligently  making  out  his  accounts, 

that  the  plaintiff  paid  money  which  he  was  not  liable  to  pay,  478. 

4.  Against  an  insurance  broker  for  not  effecting  an  insurance  pursuant 

to  his  instruction,  478. 

5.  Against  a  commission  agent  for  selling  for  less  than  invoice  prices,  4  78. 

6.  Against  an  agent  for  falsely  and  fraudulently  representing  that  he 

had  authority  to  make  a  contract  for  a  third  person,  478. 

7.  Against  defendant  for  misrepresenting  the  character  of  an  ao-ent, 

478.  ° 

8.  Against  a  surveyor  and  valuer,  for  loss  arising  from  ignorance  and 

want  of  skill  in  his  profession,  478. 
Pleas. 

In  contract. 

1.  Pleas  to  Form  2,  p.  39. 

1.  That  defendant  did  not  sell  the  goods,  295. 

2.  That  he  was  not  required  to  account,  295. 

3.  That  he  rendered  an  account  of  the  sale,  295. 

2.  Plea  to  Form  3,  p.  40. 

1.  That  defendant  used  due  care  in  selling,  296. 
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3.  Pleaa  to  Form  4,  p.  40. 

1.  That  plaintiff  did  not  order  defendant  to  sell  at  the  price  men- 

tioned, 296. 

2.  That  defendant  could  not  obtain  the  price,  296. 

3.  That  defendant  sold  part  at  such  a  price,  296. 

4.  That  defendant  used  due  care  in  trying  to  obtain  the  price,  296. 

5.  That  plaintiff  consented  to  delay  the  sale,  and  then  allowed 

defendant  to  sell  for  the  best  price,  296. 
4.  Plea  to  a  count  for  money  had,  &c.  that  defendant  received  it 
as  plaintiff's  agent,  and  that  it  was  stolen  from  him,  296. 
In  tort. 

not  guilty,  637. 
plea  denying  the  retainer,  687. 
AGGRAVATION. 

in  trespass,  expulsion  from  a  house  is  prima  facie,  617,  note  (4). 
should  not  be  answered  to  a  plea  of  justification,  617,  note  (k). 
AGISTER. 

duty  of,  47,  note  (/). 
liability  of,  for  loss  of  cattle,  46,  note  (/). 
of  cattle,  liable  for  damage  done  by,  562. 
has  no  lien,  729. 
AGISTMENT. 

1.  Count  for,  47. 

2.  Indebitatus  count  for  use  of  pasture,  47. 

3.  Against  an  agister  of  cattle  for  losing  a  horse,  47. 
AGREEMENT.     See  Frauds,  Statute  of. 

when  the  sum  mentioned  is  recoverable  as  liquidated  damages  or  as  penalty,  5. 
AIR.     See  Ancient  Windows  and  Lights,  479. 
ALIEN. 

act  concerning,  7  §•  8  Vict.  c.  66,  297. 
alien  friend  may  maintain  actions  on  contract,  297. 
contracts  with  alien  enemy,  297. 

when  defendant  under  terms  to  plead,  plea  of  alien  enemy  not  allowed,  297. 
action  of  trespass  by  alien,  790. 
Plea  in  abatement. 

that  plaintiff  is  an  alien  enemy,  297. 
ALTERATION  OF  WRITTEN  CONTRACT. 
defence  of,  under  general  issue,  298. 
when  it  must  be  specially  pleaded,  298. 
contract  rendered  void  by,  298. 

as  to  alterations  of  bills  of  exchange.    See  post,  Bills  of  Exchange. 
as  to  effect  on  surety  of  alteration  of  contract  between  creditor  and  principal, 

399,  note  (q). 
addition,  to  promissory  note  expressing  no  time  for  payment,  of  the  words  "  on 

demand,"  298. 
as  to  alteration  of  guaranty,  298. 
effect  of  alteration  by  stranger,  298. 

if  made  without  fraud,  with  consent  of  party  claiming  under  it,  298. 
where  original  contents  of  the  document  can  be  ascertained,  298. 
effect  of  wilful  alteration  in  material  part,  by  party  claiming  under  the  instru- 
ment, 298.  ' 
made  by  accident  or  mistake,  299. 
seal  torn  off  by  child,  deed  destroyed  by  accident,  299. 
where  all  parties  consent  to  alteration,  299. 

burden  of  proof,  and  presumptions  in  reference  to  alterations,  299. 
Pleas. 

that  a  written  contract  was  altered  and  made  void,  299. 

replication  that  deed  was  altered  by  inserting  amount,  299. 

that  agreement  was  altered  by  affixing  a  seal,  299,  note  (a). 

that  charter  party  was  altered  by  inserting  material  words,  299,  note  (a). 

other  forms,  299,  note  (a), 
change  in  salary,  399,  note  (g). 
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ALTERATION  OF  WRITTEN  CONTRACT.— Contmuerf. 

change  in  duties,  399,  note  (5). 

in  tenure  of  office,  399,  note  (q). 
AMBASSADOR. 

cannot  generally  ie  sued  for  a  debt,  299. 

secretary  actiruj  as  charge  d'affaires,  299. 

goods  of,  privileged  from  distress,  504. 

distress  of  goods  of  servant  living  apart  from,  299. 
Plea. 

that  defendant  is  ambassador,  300. 
AMENDMENT. 

of  declaration,  34,  note  (i). 

of  declaration  after  non-joinder  and  misjoinder,  269. 

of  pleadings,  3.     See  Pleas. 

by  adding  or  striking  out  parties,  3,  268,  269. 

in  Massachusetts  and  New  York,  3. 
AMENDS.     See  Tender  or  Amends,  696. 
ANCIENT  WINDOWS  OR  LIGHTS. 

when  action  lies  for  obstruction  of,  479. 

twenty  years'  enjoyment  may  give  indefeasible  title,  479.'- 

interruption  must  be  acquiesced  in  for  one  year,  479. 

general  allegation  of  right,  479. 

proviso  as  to  infants,  479. 

American  law  on  this  subject,  479,  480. 

abandonment  of  privilege,  480. 

acts  amounting  to,  480. 

when  window  enlarged  without  loss  of  light,  480. 
replaced  by  one  of  the  same  size,  480. 
must  not  exceed  old  limits,  480. 

vendor  and  vendee,  481. 

license  to  open  windows,  481. 

what  is  sufficient  cause  of  action,  481. 

what  amount  of  damage  must  be  sustained,  481. 

injunction  to  restrain  obstruction,  529. 

effect  of  not  guilty,  635,  636. 

right  to,  depends  on  statute,  679. 
Counts. 

1.  For  obstructing  plaintiff's  windows,  482,  and  note  (e). 

2.  By  a  reversioner  of  a  house  against  a  railway  company  for  erecting  a 

station  whereby  his  ancient  lights  were  obstructed,  482. 
Pleas. 

1.  Denial  that  plaintiff  was  possessed  of  the  house,  637. 

2.  Denial  of  the  alleged  right  to  the  light,  637.  , 

3.  Plea  justifying  under  an  act  of  parliament,  637. 

4.  Plea  on  equitable  grounds  that  plaintiff  acquiesced  in  the  building  causing 

the  obstruction,  638. 

5.  Plea  justifying  an  entry  on  the  plaintiff's  land  to  remove  an  obstruction 

to  the  defendant's  ancient  lights,  638. 
ANIMALS.     See  Dogs,  648  ;  Mischievous  Animals,  561,  669. 
ANNUITY. 

Count  for  arrears  of,  47. 

on  a  covenant. in  a  deed  of  separation  between  husband  and  wife,  to  pay  an 

annuity  to  the  wife's  trustee,  48. 
General  issue,  300. 

Count  by  an  executor  of  an  attorney  for  the  carelessness  of  the  latter  in  the 
investigation  of  the  security  for  an  annuity  purchased  by  the  plaintiff's  tes- 
tator, 62. 
APOLOGY.     See  Libel  and  Slander,  658. 
plea  of,  to  action  against  newspaper,  540. 
APOTHECARIES. 

when  debarred  from  suing,  48. 

medical  acts,  47. 

proof  of  registration  under  act  necessary,  48. 
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APOTHECARIES.  —  Continued. 

assuminff  character  of  a  physician  cannot  sue,  48. 

right  of  physicians  and  surgeons  to  sue  for  their  fees  and  services,  in  the  Amer- 
ican slates,  48,  49. 
where  a  license  is  required,  49. 

for  patent  medicines,  and  vegetable  remedies,  49. 
nevei-  indebted  puts  in  issue  the  registration,  300. 
Common  count  for  fees,  33,  49. 
APPORTIONMENT  OF  RENT,  687,  note  (y). 
APPRAISER.     See  Auctioneer. 

plea  that  plaintiff  was  not  duly  licensed,  300. 
APPRENTICE.     See  Master  and  Servant. 
form  of  indenture,  49. 

father  of,  executing  deed  is  liable  for  violation  of  its  provisions,  49. 
who  should  beparties  in  suing  on  the  deed,  49. 
defences  of  master,  50. 
of  father,  50. 
Counts. 

by  apprentice  against  master. 

1.  For  not  instructing  or  providing  for  apprentice,  50. 
like  counts  by  father  of  apprentice,  50. 

2.  By  master  against  father  of  apprentice  on  the  indenture,  50. 
like  counts  by  master  against  father,  51. 

count  against  surety  a  party  to  the  indenture,  for  non-payment  of  pre- 
mium, 51. 
by  an  apprentice  against  his  master,  49. 


1.  Greneral  issue,  285. 

2.  That  up  to  certain  time  defendant  did  teach,  and  that  the  apprentice, 

without  leave,  quitted  defendant's  service,  and  did  not  return,  300. 
2a.  That  an  apprentice  would  not  be  taught,  300. 

3.  Plea  of  dissolution  of  partnership  of  plaintiff's,  300. 
APPROPRIATION  OF  PAYMENTS.    See  Payments. 

by  party  paying,  when,  445. 
by  creditor  paying,  when,  445. 
legal  appropriation  on  distinct  accounts,  445. 
ARBITRAMENT  AND  AWARD.     See  Award,  63,  308. 

Count  on  arbitration  bond  conditioned  to  perform  the  award,  51. 
Count  for  breach  of  stipulation  in  conti-act  to  refer  to  arbitration,  &c.  51. 
for  refusing  to  choose  an  arbitrator,  51. 
for  refusing  to  appoint  a  valuer,  &c.  51,  52. 
for  revoking  the  arbitrator's  authority,  52. 
ARBITRATOR,  51. 

count  by  an  arbitrator  for  fees,  33. 

a  barrister  acting  professionally  cannot  recover,  except  on  an  express  contract,  51. 
lay  arbitrators,  51. 

in  the  American  states  arbitrators  and  referees  have  the  same  right  to  recover 
for  their  services  as  others,  51. 

if  there  are  several  referees,  a  separate  action  lies  for  each,  51. 
against  whom  to  bring  action,  51. 
ARREST.    See  Malicious  Arrest,  550  ;  Sheriffs,  598  ;  Trespass  to  Per- 
son, 610. 

what  constitutes  an  airest,  598,  note  (i). 
count  against  sheriff  for  carrying  plaintiff  to  prison  within  twenty-four  hours 
after  arrest  on  mesne  process,  52. 

against  a  bailiff  for  extortion,  52. 
against  a  sheriff  for  refusing  to  accept  bail,  52. 
ARTICLES  OF  THE  PEACE. 

declaration  for  maliciously  exhibiting,  556. 
ARTIFICER. 

lien  of,  729. 
ASSAULT.     See  Trespass  to  Person,  610. 

payment  into  court  may  not  be  pleaded  to,  447. 
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ASSETS.     See  Execdtoes. 

ASSIGNEES.     See  BanKkuptct,  312  ;  Set-off,  466  ;  Tkover,  621,  726. 
I.  Of  a  bankrupt.     See  Bankruptcy. 

commencement,  &c.  of  declaration  by,  8. 

action  does  not  abate  on  death  of,  8,  note  (i). 

cannot  be  declared  against  as  assignees,  8,  note  (i),  52. 

nor  for  dividends,  52. 

when  official  must  sue,  8,  note  (i). 

when  provisional  may  sue,  8,  note  (i). 

plaintiff's  character  as  admitted,  if  not  specially  denied,  8,  note  (fc),  312. 

joinder  of  solvent  partners  in  action  by,  9,  note  (to). 

may  institute  actions  which  bankrupt  might  have,  52. 

under  United  States  bankrupt  act,  52. 

to  what  time  title  of  assignees  relates,  52. 

vesting  of  cause  of  action  in  assignees,  52. 

proof  of  title,  52,  313,  note  (m);  in  United  States,  52. 

under  United  States  bankrupt  act,  assignees,  by  direction  of  court,  may  com- 
pound or  settle  controverted  debts  or  demands  and  submit  to  arbitration,  52. 

consent  of  creditors  not  necessary,  but  leave  of  court,  8,  note  (i),  52. 

leave  of  court  not  necessary  in  the  United  States,  52,  note  {x). 

provisions  of  bankruptcy  law  consolidation  act,  12  §•  13  Vict.  c.  106,  312. 

when  they  may  sue  in  trespass,  711. 

effect  of  not  guilty,  636. 

effect  of  not  possessed,  725. 
Counts  by  and  against. 

1.  Declaration  for  goods  sold,  &c.  by  the  bankrupt,  alleging  the  debt  to 

have  accrued  to  him  before  the  bankruptcy,  and  account  stated  with 
the  assignees,  52. 

2.  Second  count,  alleging  the  debt  to  be  payable  to  the  assignees  for  a  con- 

sideration moving  from  the  bankrupt,  53. 

3.  By  assignees,  on  causes  of  action  arising  after  the  bankruptcy,  53. 

4.  By  the  assignees  of  a  bankrupt  and  the  solvent  partner  of  the  bank- 

rupt, 53. 

5.  By  the  assignees  of  a  bankrupt,  for  not  giving  an  acceptance  for  goods 

sold  by  the  bankrupt  before  the  bankruptcy,  54. 

6.  By  assignees,  on  a  contract  partly  executed  by  the  bankrupt,  to  deliver 

linseed  at  Odessa  on  special  terms,  54. 

7.  For  not  delivering  railway  shares  to  assignees,  the  defendant  having 

contracted  to  sell  them  to  the  bankrupt,  54. 

8.  Against  assignees,  on  a  contract  made  by  the  bankrupt,  and  adopted  by 

them  after  the  bankruptcy,  54. 
Pleas. 

By  and  against  assignees  of  a  bankrupt. 

1.  Denial  that  the  plaintiffs  are  assignees,  313. 

2.  Notice  to  be  given  with  the  above  plea,  313. 

3.  Plea  to  an  action  by  assignees  for  money  had  and  received  to  their 

use,  that  the  defendant  paid  over  the  money  to  bond  fide  creditors 
of  the  bankrupt  by  his  command,  without  notice  of  any  previous 
act  of  bankruptcy,  314. 

4.  Pica  of  payment  to  a  bankrupt  after,  but  without  notice  of,  an  act 

of  bankruptcy,  and  before  petition  filed,  315. 

5.  Plea  to  an  action  by  assignees,  that  the  bankrupt  assigned  the  debt 

to  a  third  person  before  bankruptcy,  315. 
n.  Of  an  insolvent. 

vesting  of  insolvent' s  effects  in,  54.  ) 

when  they  must  sue,  54. 
Counts  by. 

common  counts  for  goods  sold  by  insolvent,  55. 
the  like  on  causes  of  action  accruing  after  vesting  order,  55. 
ASSIGNEES   OF   A   BOND.     See  Bond. 

ASSIGNEE   OF  LESSOR  AND  LESSEE.    See  Landlord  and  Tenant. 
ASSIGNMENT, 
of  patent,  443. 
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A.SSIGNMENT.  —  Continued. 
new  assignment,  439-671. 
of  lease,  429. 
ASSUMPSIT.     See  Contract. 

special  form  of  action  in,  abolished,  27. 
ATTACHMEJfT  OF  DEBT. 

provisions  of  common  law  procedure  act,  301,  465. 
what  may  be  attached,  302. 
effect  of  the  order  of  attachment,  302. 
Pleas. 

1.  Plea  to  a  declaration  against  garnishee,  303. 

2.  Plea  that  plaintiff  (the  judgment-creditor)  took  the  judgment-debtor  in 

execution,  303. 

3.  Plea  of  payment  to  a  judgment-creditor  of  plaintiff,  303. 

4.  Plea  of  foreign  attachment  in  the  lord  mayor's  court,  304. 
ATTACHMENT,  FOKEIGN.     See  Attachmknt  of  Debt. 
ATTAINDER.     See  Feloxy. 

ATTORNEY.     See  Lawyers. 

commencement,  Sfc.  of  declarations  by,  9. 
interest  on  bills  of,  not  prima  iacie  payable,  31. 
not  bound  to  continue  client's  suit,  55. 
liable  to  action  for  wrongfully  abandoning  suit,  56. 
must  show  why  he  has  abandoned  suit,  56. 

may  recover  for  services,  though  he  has  abandoned  suit,  when,  56. 
refusal  by  client  to  advance  funds,  55,  56. 
statute  of  limitations  running  against  bill  of,  56. 
cannot  recover  bill,  if  clerk  did  business,  56. 
xhen  can  recover  only  money  out  of  pocket,  56. 
employment  of  by  two  persons,  56. 
firm  suing  when  partners  in  different  courts,  56. 
employment  by  corporation,  56,  59,  note  (u). 

by  and  against  guardians,  56. 
in  American  states,  regularly  admitted,  presumed  to  have  authority,  till  con- 
trary is  shown,  even  in  bthalfof  corporation,  56. 
lien  of,  on  a  judgment,  56,  5  7. 
general  lien  of,  731,  and  note  (A). 

cannot  recover  if  proceedings  have  become  wholly  useless,  through  his  negli- 
gence, 57. 
promise  to  use  reasonable  skill  implied,  5  7. 
does  not  engage  for  success,  57. 
liable  for  gross  negligence,  57. 

for  breach  of  professional  confidence,  59. 
for  loss  of  client's  papers,  59. 
implied  duty,  57. 

not  liable  for  mere  error  of  judgment  in  doubtful  cases,  58. 
or  for  mistake  in  nice  point  of  practice,  58. 
instances  of  negligence  for  which  he  is  liable,  58. 
form  of  action  against,  58. 
when  liable  for  negligence,  57,  58,  483. 
summary  remedy  against  in  some  cases,  483. 
general  employment  as  attorney,  58. 
power  to  defend,  58. 

retainer   wider  corporate   seal,   when   necessary,  when   not,  59, 
note  («). 
when  he  can  compromise,  58,  59,  and  483,  note  (m). 

by  American  authorities,  58,  59. 
bUl  not  delivered  a  month  before  action,  304. 
never  indebted,  304. 
maintetiance  and  champerty  must  be  specially  pleaded,  304. 

what  amounts  to  maintenance,  307,  note  (t). 
non  assumpsit  in  action  for  negligence,  305. 
stamped  certificate  under  act,  305,  note  (A). 
VOL.  II.  48 
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ATTORNEY.—  Conimuerf. 

when  client  bound  by  acts  of,  483. 
effect  of  not  guilty  in  action  against,  see  Agents,  637. 
Counts  by  and  against. 
In  contract. 

1.  By  an  attorney,  for  his  bill  of  costs  for  prosecuting  or  defending 

suits,  or  for  conveyancing,  or  otherwise,  59,  and  note  («). 

2.  General  count  against  an  attorney  for  negligence  in  conducting  an 

action  at  the  plaintiff's  suit  against  a  thii-d  person,  60. 

A  like  count  for  not  instructing  counsel  to  appear  at  the  trial, 

&c.  60. 
A  like  count  for  negligently  conducting  a  chancery  suit,  60. 
A  like  count  for  neglect  in  recovering  the  amount  of  a  bill  deliv- 
ered to  him,  &c.  60. 

3.  General  count   against  an  attorney  for  negligence  in  defending  a 

cause  at  the  trial,  61. 

4.  Against  an  attorney  (employed  to  conduct  an  action  against  an- 

other attorney  for  negligence),  for  carelessly  omitting  to  adduce 
proper  evidence,  whereby  plaintifE  was  nonsuited,  61. 

5.  Against  an  attorney,  for  carelessness  in  investing  plaintifE's  money 

upon  an  insufficient  annuity  security,  61. 

6.  Against  an  attorney,  for  suffering  his  client  to  execute  an  unusual 

covenant  on  assigning  a  term,  61. 

7.  Against  an  attorney,  for  not  taking  care  of  his  client's  papers,  61. 

8.  Against  an  attorney,  by  trustees,  for  not  investigating  security  upon 
'    which  they  were  about  to  advance  trust-funds,  and  for  not  pre- 
paring sufficient  securities,  61. 

9.  Against  an  attorney,  for  not  taking  proper  measures  to  obtain  a 

prisoner's  discharge  from  custody,  61. 

10.  By  an  executor  against  the  executor  of  an  attorney,  for  the  care- 

lessness of  the  latter  in  the  investigation  of  the  sufficiency  of  the 
security  for  an  annuity  purchased  by  the  plaintiff's  testator,  62. 

11.  Against  an  attorney,  for  not  paying  over  to  his  client  money  levied 

under  a  judgment,  62. 

12.  Against  an  attorney  of  plaintiff,  for  misrepresenting  to  the  sheriff 

the  address  of  the  debtor,  62. 

13.  Against  an  attorney,  for  compromising  after  judgment,  62. 

14.  Against  an  attorney,  for  compromising  an  action  contrary  to  the 

directions  of  the  client,  62. 

Count  for  neglecting  to  enforce  a  judgment,  and  accepting  a 
smaller  sum  in  satisfaction  contrary  to  plaintiff's  orders,  62. 
In  tort. 

1.  Against  an  attorney  for  letting  judgment  go  by  default  after  in- 

structions to  defend,  483. 

2.  Against  an  attorney  for  compromising  contrary  to  the  directions  of 

his  client,  483. 

3.  Against  an  attorney  for  negligently  conducting  a  suit  in  chancery, 

commenced   before  he  was   retained,  whereby  the  biU  was  dis- 
missed, 484. 

4.  Against  an  attorney  for  disclosing  to  a  third  person  a  dfefect  in  his 

client's  title,  484. 

5.  Against  a  person  who  was  plaintiff  in  a  former  action  and  his  attor- 

ney for  not  releasing  plaintiff  (defendant  in  former  action)  out  of 
prison  after  satisfaction  of  debt  and  costs,  484. 

6.  By  the  sheriff  against  an  attorney  for  misrepresenting  the  address 

of  a  debtor,  whereby  the  sheriff  levied  on  the  wrong  person,  484. 
Pleas. 

In  contract. 

1.  Plea  to  an  action  on  an  attorney's  bill,  that  the  plaintiff  had  taken 

out  no  certificate,  305. 

2.  Plea  that  the  bill  was  not  delivered  a  month  before  action,  305. 

3.  Plea  that  the  plaintiff  was  never  admitted,  or  that  he  was  not 

enrolled  as  an  attorney,  306. 
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ATTORNEY.  —  Continued. 

4.  Replication  that  the  plaintiff  did  deliver  a  bUl,  307. 

5.  Plea  of  maintenance  to  an  attorney's  bill,  307. 

6.  Plea  to  an  action  against  an  attorney  for  negligence,  &c.  denial  of 

the  negligence,  307. 

7.  Plea  by  an  attorney,  privilege  of  being  sued  in  another  court,  307. 

Plea  of  lien  by  an  attorney,  731,  form  3. 
AUCTIONEER.     See  Agexts,  295. 

when  liiihle  for  value  of  goods,  40,  note  (x). 

mai/  sustain  action  for  goods,  or  the  price  of  them  when  sold,  62,  note  (e). 

has  no  authority  to  tale  bill  of  exchange,  i},  note  (z),  62,  note  (e). 

is  a  stakeholder,  for  deposit,  62,  note  (e). 

cannot  sell  on  credit,  unless  specially  authorized,  42,  note  (z). 

agent  authorized  to  sell  for  cash  only,  becomes  immediately  liable  if  he  sells  on 

credit,  42,  note  (z). 
lien  of,  730. 
count  against  for  delivei-ing  goods  without  being  paid  for  them,  39)  40,  note  (x). 

for  selling  on  credit,  42,  and  note  (z). 
by,  for  his  bill,  33,  (i2. 

against,  for  knocking  property  down  to  the  owner,  63. 
against,  who  promised  to  be  responsible  for  proceeds,  63. 

against  the  purchaser,  on  the  conditions  of  sale  at  an  auction,  for  not  clearing 
awav  the  lots  purchased,  63. 
AUTRE  ACTION  PENDANT. 

Plea  of.  273,  form  12.     See  Pendency  of  Former  Action. 
AVERAGE   LOSS.     &e  Ixsur.\.vck. 

AVOWRIES.    5ee  Distress;  Landlord  and  Tenant;  Replevin. 
AWARD. 

remedy  for  non-performance  of,  63. 
when  on  the  bond,  63. 
assigning  of  breach,  63. 
indebitatus  count,  when  sufficient,  63. 
reasons  for  declaring  specially  on  the  aioard,  63. 
for  revoking  arbitrator's  power,  63. 
non  assumpsit,  3ii8. 
never  indebted,  SOS. 
where  special  plea  necessary,  308. 

where  declaration  shows  award  ii  defective,  defendant  should  demur,  308. 
power  of  arbitrator  not  revocable  without  leave,  308. 
Counts  on. 

1.  Upon  an  award  made  in  pursuance  of  a  submission  between  the  parties, 

where  the  time  for  making  the  award  was  enlarged,  63. 
la.  Form  prescribed  in  Massachusetts,  65. 

2.  Upon  an  award  made  by  virtue  of  a  judge's  order  in  a  cause,  65. 

3.  For  the  breach  of  the  provisions  of  an  award  which  ordered  defendant  not 

to  pirate  plaintiff's  inventions,  65. 
3a.  Upon  an  award  made  under  an  arbitration  in  conformity  with  conditions 
of  sale,  65. 

4.  On  an  award  made  under  a  rule  of  court,  65. 

5.  On  an  award  for  the  costs,  &c.  where  the  arbitrator  decided  in  favor  of 

the  defendant,  66. 

6.  Indebitatus  count  on  an  award,  66. 

7.  Indebitatus  count  on  an  umpii-age,  66. 

Count  on  a  reference  to  a  single  arbitrator,  66. 
on  a  reference  to  three  arbitrators,  66. 

on  a  reference  by  agreement  to  two  arbitrators  and  a  third  ap- 
pointed by  them,  66. 
against  executors,  66. 
Pleas. 

denial  of  the  award,  308. 

of  arbitrament  and  award  (without  performance)  to  a  declaration  to  recover 

general  damages,  309. 
replication  to  last  plea,  310. 
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BAGGAGE.    See  Luggage. 
BAIL  BOND. 

non  est  factum,  310,  note  (c). 
declaration  on,  67. 
Pleas. 

1.  Plea,  non  est  factum,  310. 

2.  Plea,  that  there  was  no  writ  in  the  original  action,  310. 

3.  Plea,  that  the  bond  was  not  assigned  by  the  sheriff,  310. 

4.  Plea,  that  bail  was  put  in  and  perfected,  310. 

5.  Keplication  thereto,  nul  tiel  record,  311.- 

6.  Pleas  to  a  bond  given  under  1  &  2  Vict.  c.  110,  s.  8,  311. 

1.  No  writ  of  ca.  sa.  in  the  original  action,  311. 

2.  That  the  time  for  rendering  was  extended  by  rule  of  court  to  a  cer- 

tain day,  before  which  the  render  was  made,  311. 
BAIL,  KECOGNIZANCE  OP. 

count  on  recognizance  of  bail  in  the  queen's  bench,   common  pleas,   or  ex- 
chequer, 230. 
BAILEE  AND  BAILMENTS.  See  Agent;  Broker;  Carriers;  Hire;  Negli- 
gence; Trover,  798. 

five  descriptions  of,  67. 

declarations  may  be  in  contract  or  tort,  67,  311. 
effect  of  not  guilty  in  actions  against,  see  Agents,  637. 
care  to  he  observed  by  one  who  stores  goods  for  hire,  484,  note  (n). 
where  roof  of  building  fell  in  and  crushed  goods,  484,  note  (n). 
Counts  by  and  against. 
In  contract. 

against  a  bailee  for  not  using  care  in  repairing  goods,  and  for  not  re- 
turning, 67. 
against  a  bleacher  for  improperly  bleaching  and  injuring  clothes,  68. 
against  a  pawnbroker  for  losing  pledge,  68. 
against  a  bailee  for  not  redelivering  goods  bailed,  69. 
like  counts,  in  other  cases,  69. 

count  on  a  bailment  of  a  ship  for  not  redelivering  it  accord- 
ing to  the  contract,  69. 
against  a  bailee  of  a  horse  for  not  training,  &c.  according  to  agree- 
ment, 69. 
general  count  against  bailee  for  not  taking  care  of  goods,  69. 
In  tort.  1 

1.  Against  a  hirer  of   certain  carvings  for  public  exhibition  for  not 

taking  care  of  them,  484,  and  note  (n). 

2.  Against  the  hirer  of  a  steam  vessel  for  employing  it  for  an  illegal 

purpose,  whereby  the  master  and  crew  were  imprisoned  and  the 
vessel  detained,  485.  » 

3.  By  the  owner  of  goods  left  in  the  defendant's  house,  for  suffering 

them  to  be  distrained  and  sold  for  rent  due  to  him,  485. 

4.  Against  a  printer  for  pawning  paper  delivered  to  him  to  print  on, 

485. 

5.  Against  a  person  intrusted  with  a  dog  for  losing  it,  485. 

6.  By  a  hackney  driver  against  the  registrar  for  defacing  his  license, 

485. 

7.  Against  an  engraver  for  using  for  his  own  purposes  plates  engraved 

by  him  for  plaintiff,  485. 

8.  Against  a  gratuitous  bailee  or  lender,  485. 

9.  Against  the  defendant  for  not  delivering  up  a  ship's  register  when 

required,  486. 
Pleas. 

In  contract. 

non  assumpsit,  275,  276,  311. 

that  defendant  did  take  due  care,  311. 

to  an  action  against  livery  stable-keeper  that  carelessness  consisted  in 

tying  up  horse  witla  an  halter  at  request  of  plaintiff,  312. 
that  money  in  defendant's  hands  was  feloniously  stolen,  312. 
that  bailor  had  mortgaged  chattel,  and  mortgagee  had  demanded  it 
from  defendant,  312. 
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In  tort. 

not  guilty,  638. 
flenial  of  bailment,  638. 
BAILIFF:   See  Distress;  Execution;  Notice  op  Action,  674;  Replevin; 
Sheriff. 

plea  in  action  of  accouiU  that  defendant  never  was  bailiff,  294. 
BAITjOR.     5ee  Bailees,  67. 
BANK  OF  ENGLAND.     See  Bankers. 
BANK-NOTE.     See  Pro.missory  Notes,  223. 
BANKERS. 

riffht  of,  to  lien,  730. 

mat/  be  sHcrf  in  contract  for  breach  of  their  express  or  implied  contract,  or  in 

tort  for  their  breach  of  a  dut^'  resulting  from  their  employment,  70,  note  (.r). 

jury  may  give  more  than  nominal  damages,  though  no  special  be  proved,  70, 

note  (.{■). 
fls  to  the  relation  betioeen  banker  and  customer,  ichat  it  is,  70,  note  (x). 
7chen  liable  for  refusing  to  pay  a  check,  70,  note  (.r). 
paying  forged  or  altered  check,  70,  note  (x). 

paying  check;  u-ithout  assets,  no  remedy  against  payee,  70,  note  (a;). 
Declai-ation. 

by  customer  against  banker  for  not  paying  check,  70,  and  note  (x). 
against  a  banker  for  not  presenting  within  a  reasonable  time  a  check  on  a 

third  party  paid  in  by  a  customer,  70. 
against  a  banker  for  not  complying  with  instructions  as  to  the  disposal  of 

money  deposited  with  him,  70. 
against  bankers  by  bearer  of  note  issued  by  them,  70,  223. 
for  not  honoring  plaintiff's  acceptance  p.i,yable  at  his  banker's,  70,  note  (i). 
against  the  Bank  of  England  for  not  transferring  stock  to  plaintiff 's  ven- 
dee and  pleas,  486. 
against  East  India  Company  for  not  transferring  stock,  486. 
for  not  providing  for  and  honoring  customer's  check,  486. 
Pleas. 

effect  of  not  guilty,  311. 
forms  of  pleas  referred  to,  486. 

by  banker  sued  for  not  paying  customer's  check,  638. 
of  lien  bv  bankers,  731,  Form  6. 
BANKERS'  CHECKS.     See  Checks,  115,  362. 
BANKING  COMPANY.     See  Public  ConrAXY. 
BANKRUPTCY.     See  Assignees. 

commencement  and  conclusions  of  declarations  by  assignees  of,  8,  9. 

creditors'  assent  not  necessary  for  assignees  to  bring  action,  8,  note  (i). 

official  assignee  of,  must  be  made  a  plaintiff,  S.  note  {i). 

when  assignee  of,  dies,  action  does  not  abate,  8,  note  (k^). 

acts  concerning,  S.  notes  (<)  and  (t),  316. 

tchere  order  of  discharge  takes  effect  after  action,  317. 

after  plea,  317. 
tehat  provable  under  bankruptcy,  317. 

under  United  Slates  bankrupt  act,  317. 
bankruptcy  mu.tt  be  specially  pleaded,  31  7. 
what  plaintiff  may  show  under  joinder  of  issue,  31 7. 
wtuU  will  support  the  plea  of  bankruptcy,  317. 

production  of  certificate  of  discharge,  317. 
order  of  discharge  only,  put  in  issue  by  the  plea,  317. 
nolle  prosequi  against  one  of  several  defendants  who  pleads  bankruptcy,  31 7, 

318. 
order  of  discharge  does  not  release  others  than  the  bankrupt  liable  for  the  same 

debt,  317. 
pro»f  of  claim,  against,  is  a  discontinuance  of  action,  318. 
staying  proceedings  on  proof  of  claim,  318. 

deed  under  s.  192,  bankruptcy  act,  1861,  provisions  of  statute  respecting,  320. 
certificate  of  registration  no  protection  unless  deed  is  valid,  321. 
must  be  for  benefit  of  all  the  creditors,  822,  323. 
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provisions  of,  must  be  reasonable,  322,  323,  and  Addenda. 

covenant  to  indemnify  against  negotiable  instruments,  323. 

loss  of  debt  on  breach  of  covenant  not  to  sue,  323. 

verification  of  debt  by  solemn  declaration,  323. 

cessio  bonorum,  323. 

should  contain  clause  rendering  it  pleadable  in  bar,  323. 

assent  of  creditor  must  be  absolute,  324. 

secured  creditors  must  be  reckoned,  324. 

provisions  of  statute  respecting  an  arrangement  after  adjudication  under  s.  185 

et  seq.,  325. 
when  assignees  of,  may  sue  in  trespass,  711. 
Pleas. 

1.  Plea  of  defendant's  bankruptcy  and  order  of  discharge  before  action, 

318. 

2.  Plea  of  defendant's  bankruptcy  and  discharge  after  action  brought,  318. 

3.  Plea  of  defendant's  bankruptcy  and  certificate  under  the  bankrupt  law 

consolidation  act,  1849,  319. 

4.  Pleas  under  the  same  act,  setting  out  the  proceedings,  319. 

5.  Pleas  of  defendant's  discharge  under  foreign  bankruptcy  proceedings, 

319. 

rule  as  to  the  effect  of  a  foreign  discharge  in  bank- 
ruptcy, 319,  note  (c). 

6.  Plea  under  ss.  164  and  166  of  the  bankruptcy  act,  1861,  319. 

7.  Similar  special  pleas  under  the  bankrupt  law  consolidation  act,  1849, 

319. 

8.  Plea  of  the  plaintiff's  bankruptcy  before  action,  319. 

9.  A  like  plea  under  the  bankrupt  law  consolidation  act,  1849,  320. 

10.  Plea  to  an  action  by  husband  and  wife,  of  the  husband's  bankruptcy 

after  the  marriage,  320. 

11.  Plea  of  a  deed  under  s.  192  of  the  bankruptcy  act,  1861,  320. 

12.  Plea  of  an  arrangement  under  the  control  of  the  court,  under  ss.  211-223 

(now  repealed)  of  the  bankruptcy  act,  1861,  325. 

13.  Pleas  of  deeds  of  arrangement  under  ss.  224-229  (now  repealed)  of  the 

bankrupt  law  consolidation  act,  1849,  325. 

14.  Plea  of  an  arrangement  after  adjudication,  under  the  185th  and  subse- 

quent sections  of  the  bankruptcy  act,  18G1,  325. 

15.  Pleas  of  a  composition  after  adjudication  and  last  examination  under  ss. 

230,  231  (now  repealed)  of  the  bankrupt  law  consolidation  act,  1849, 
327. 

16.  Plea  of  a  petition  for  arrangement  under  the  control  of  the  court  under 

s. '211  (now  repealed)  of  the  bankrupt  act,  1849,  and  adjudication 
of  bankruptcy  under  s.  223,  and  a  composition  after  the  l%st  exami- 
nation under  ss.  230,  231,  327. 

17.  Plea  of  an  arrangement  under  the  7  &  8  Vict.  c.  70,  and  certificate  un- 

der s.  13  of  that  act,  328. 

18.  Replication  to  a  plea  of  plaintiff's  bankruptcy,  that  he   assigned  the 

debt  before  the  bankruptcy,  328. 

19.  Replication  to  a  plea  of  the  bankruptcy  of  one  of  the  plaintiffs,  that  he 

assigned  his   share   and   interest  to  the  other  plaintiffs   before  the 
bankruptcy,  328. 
Pleas. 

Unde*  the  old  bankruptcy  acts. 

1.  To  an  action  for  money  paid,  the  bankruptcy  of  defendant,  and 

that  the  money  was  paid  by  plaintiff  as  a  surety  for  a  debt  of  de- 
fendant before  his  bankruptcy,  329. 

2.  To  a  note,  that  a  prior  indorser  became  bankrupt  before  the  in- 

dorsement to  plaintiff,  329. 
Replication,  that  it  was  received  by  plaintiff  before  fiat,  without 

notice  of  prior  act  of  bankruptcy,  329. 
good  replication,  that  the  interest  in  the  contract  or  demand  in  suit 

was  vested,  before  assignment,  in  third  party,  and  suit  for  his 

benefit,  328,  note  (<;). 
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3.  That  the  plaintiff  has  been  twice  a  bankrupt,  and  that  he  did  not 

pay  15s.  in  a  pound  on  the  second  fiat,  329. 

4.  The  bankruptcy  of  the  plaintiff  before  the  causes  of  action  accrued, 

and  that  the  defendant  afterwards  paid  the  assignees,  329.  _ 

5.  To  a  bill,  that  it  was  accepted  by  the  defendant,  in  order  to  induce 

the  plaintiff,  the  petitioning  creditor,  to  abandon  the  prosecution 
of  the  fiat,  329. 
BARON   AND   FEME.     See  Husband  and  Wife. 
BARGAIN  AND   SALE.     See  Sale  of  Goods. 
BARRISTER'S   SIGNATURE. 

no  longer  required  to  pleading,  19,  note  {p). 
BATTERY.    See  Trespass  to  the  Person. 
BEASTS   OF  THE  PLOUGH.     &e  Distress. 
BETTING.     See  Gaming. 

BILLS   OF  EXCHANGE.     See  Bankers,  70;  Promissory  Notes,  220,  451; 
Trover,  709. 

summary  procedure  on  Hits  of  exchange  act,  71. 
action  under  this  act  only  brought  by  bonS  fide  holder,  71. 
count  for  original  consideration  may  be  added,  71. 
am,enitments  to  indorsements  on  writ,  71. 
leave  to  defend  given  within  twelve  days  of  writ,  71. 
leave  given  after  judgment ,  71. 
what  expenses  may  be  recovered,  72. 
a  check  is  a  bill  of  exchange  under  this  act,  115. 
City  of  London  small  debts  act,  72. 
form  of  writ  of  summons  under  S.  P.  Act,  72. 
memorandum  to  be  subscribed  on  writ,  72. 
indorsement  on  writ  before  service,  72. 
indorsement,  72. 
notice,  73. 
indorsement  after  service,  73. 

non  assumpsit  and  never  indebted  inadmissible,  330. 

plea  should  be  confined  to  particular  count,  330. 

effect  of  pleading  general  issue  to  count  on  the  bill,  330. 

effect  of  joining  issue  on  the  general  issue,  330. 

when  bill  only  stated  as  inducement,  general  issue  may  be  pleaded,  330. 

objections  to  stamp  may  be  taken  under  plea  in  denial,  330. 

bill  not  duly  stamped  cannot  be  given  in  evidence,  330. 

payment  into  court  waives  objection  to  stamp,  330. 

stamps  on  foreign  bills,  330. 

alteration  of  bill,  330,  331,  and  297. 

any  alteration  in  material  part,  fatal,  330. 

as  to  what  is  alteration  in  material  part,  331. 

when  alteration,  though  in  material  part,  does  not  vitiate,  331. 

burden  of  proving  that  material  alteration  on  face  of  bill  does  not  rentier 

it  void,  331. 
whether  question  of  time  of  alteration  and  assent  of  adverse  party  is  for 
the  jury,  331. 
when  alteration  must  be  specially  pleaded,  331. 
when  notice  to  produce  should  be  given,  332. 
enactment  respecting  lost  bill,  332. 
when  lost  bill  is  a  defence,  332. 

acceptor  or  indorser  cannot  deny  drawing  or  prior  indorsement,  333,  note  (x). 
bills  payable  at  a  particular  place,  74,  note  (o),  334,  note  (J). 
staying  proceedings  in  actions  against  acceptor,  336,  note  (q). 
bill  cannot  be  transferred  afier  payment  at  maturity,  337,  note  (<). 
accommodation  must  be  pleaded,  338,  note  (c). 
want  of  consideration  at  every  stage,  339,  note  (g). 
transfer  of  bill  for  more  than  £5  afier  it  is  due,  340,  note  (i). 
value  as  well  as  consideration  must  be  negatived,  360,  note  (p). 
distinction  between  absence  and  failure  of  consideration,  343,  note  (u). 
bill  obtained  by  fraud,  345,  note  (z). 
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plaintiff  in  suit  on,  inay  recover,  if  he  took  it  for  value  and  bona  fide,  though  it 

was  stolen,  345,  note  (a). 
effect  of  gross  negligence  in  taking  a  bill  forged  or  stolen,  345,  note  (a). 
Counts. 

On  inland  bills,  73. 

1.  Drawer  being  payee  against  acceptor,  73. 

drawing  by  agent,  may  state  plaintiff  drew,  73,  note  (/"). 

date  of  bill,  statement  of,  in  declaration,  73,  note  (<?). 

ambiguous,  whether  bill  or  note,  73,  note  (h). 

must  be  addressed  to  defendant  to  render  him  liable  as  acceptor,  73, 
note  (k). 

as  to  statement  of  value  received,  74,  note  (m). 

of  particular  acceptance,  74,  note  (o). 

when  bill  itself  evidence  under  money  counts,  74,  note  {p). 

acceptor  liable  though  no  presentment  or  demand  is  made,  73,  note 
(c). 

no  proof  of  presentment  necessary  where  third  person  guaranties  pay- 
ment by  acceptor,  73,  note  (e). 

2.  Drawer  not  being  payee  against  acceptor,  74. 

necessary  allegation  when  initials  of  name  only  known,  74,  note  (5). 
when  drawers  a  firm,  75,  note  (s). 

3.  Payee  not  being  drawee  against  acceptor,  75. 

4.  Indorsee  against  acceptor,  75. 

consequence  of  not  stating  all  the  indorsements,  75,  note  (jf). 
omission  to  state  indorsement  to  plaintiff,  75,  note  (2). 

5.  Payee  against  drawer  —  default  acceptance,  76. 

presentment  to  be  stated,  76,  note  (e). 

6.  Indorsee  against  drawer  —  default  acceptance,  76. 

7.  Indorsee  against  indorser  —  default  acceptance,  76. 

8.  Indorsee  against  drawer  —  default  payment  by  drawee,  76. 

acceptance  need  not  be  stated  in  this  form,  77,  note  (/c). 

9.  Indorsee  against  indorser  —  default  payment  by  drawee,  77. 

10.  Indorsee  against  drawer  or  indorser  of  bill  payable  after  sight,  77. 
In  particular  cases. 

11.  Indorsee  against  acceptor  —  on  bill  payable  at  particular  place,  77. 

12.  Indorsee  against  drawer  —  in  the  like  case,  78. 

13.  The  like  on  bill  rfrasora  and  accepted  payable  at  particular  place,  78. 

not  necessary  in  such  case  to  state  presentment  to  acceptor,  78,  note 
(«).        _     , 

14.  Drawer  against  acceptor  —  on  bill  payable  on  contingency,  78. 

15.  Indorsee  against  drawer  —  where  no  notice  of  dishonor,  and  drawer 

no  effects,  79.  t 

subsequent  promise  evidence  of  notice,  79,  note  (y). 

when  evidence  of  waiver  of  demand  and  notice  will  support  allegation 
of  demand  and  notice,  79,  note  (?/). 

effect,  as  to  subsequent  promise,  of  evidence  that  in  point  of  fact  notice 
of  dishonor  was  not  given,  79,  nole  (y). 

excuse  of  presentment  of  foreign  bill,  79,  note  (jf). 

count  when  the  notice  is  excused,  and  no  promise  to  pay,  79,  note  (?/). 

no  effects  in  drawee's  hands,  when  no  excuse  for  want  of  presentment, 
and  notice,  79,  note  (?/). 

effect  of  subsequent  promise  to  pay,  when  made  with  full  knowledge  of 
want  of  diligence,  Sfc.  79,  note  (y). 

waiver  to  be  effectual  must  be  made  with  full  knowledge  of  the  want 
of  notice,  Sj'c.  79,  note  (?/). 

how' far  this  knowledge  may  be  inferred  from  the  promise  to  pay,  and 
when,  79,  note  (y). 

taking  sufficient  collateral  security,  or  an  assignment  of  all  the  prop- 
erty of  the  maker  of  a  note,  effect  of  as  a  waiver,  Sfc.  79,  note  (y}. 

effect  of  indorser  receiving  security  and  taking  back  property  for  which 
note  was  given,  and  promising  to  deliver  up  nole,  in  suit  by  the  in- 
dorser against  the  maker,  79,  note  (if). 
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the  taking  back  of  the  property  in  such  case,  and  promise  to  deliver 
up  the  note,  after  it  is  due,  effect  of  as  evidence  on  question  of 
notice,  79,  note  (y). 

16.  The  like  against  drawer  —  where  drawee  not  found,  80. 

17.  Indqrser  against  drawer  —  drawee  dead,  81. 

18.  Presentment  dispensed  with,  81. 

special  count  by  acceptor  of  accommodation  bill  for  not  indemnifying 
him,  152. 
In  the  case  of  executors,  assignees,  husband  and  wife,  &e. 

19.  Executor  of  drawei'  against  acceptor,  81. 

20.  Administrator  of  drawer  against  acceptor,  82. 

21.  Drawer  against  executor  of  acceptor,  82. 

22.  Indorsee  of  executor  of  drawer  against  acceptor,  82. 

23.  Indorsee  of  administrator  of  drawer  against  acceptor,  83. 

24.  By  assignees  of  bankrupt  drawer  against  acceptor,  83. 

25.  Second  count  laying  promise  to  phiintiffs,  83. 

26.  By  assignees  of  insolvent  drawer  against  acceptor,  84. 

27.  By  surviving  di-awer  against  acceptor,  84. 

28.  By  husband  and  wife  against  acceptor,  on  bill  drawn  by  the  wife 

dum  sola,  84. 

29.  Against  husband  and  wife,  on  bill  accepted  by  her  dum  sola,  85. 
On  foreign  bills,  85-87. 

30.  Drawer  or  indorser  against  acceptor,  85. 

necessary  tn  aver  that  bill  made  abroad,  85,  note  Qi). 

transfer  abroad  (f  foreign  bill,  85,  note  (m), 

what  amounts  to  acceptance  of,  85,  note  (n). 

payable  after  sight,  within  what  time  to  be  presented,  86,  note  (s). 

31.  Indorsee  against  drawer,  default  acceptance,  86. 

32.  The  like,  default  payment,.  86. 

83.  Indorsee  against  acceptor,  supra  protest,  86. 
Other  forms. 

count  against  vendee  of  goods  for  refusing  to  pay  by,  239. 
count  against  an  agent  for  not  taking  up,  44. 

count  against  an  agent  employed  to  get  bills  discounted,  for  not  dis- 
counting or  returning  them,  44. 
for  not  applying  the  proceeds  according  to  instructions,  44. 
count  for  money  paid  on  promissory  note  fraudulently  given  in  plain- 
tiff's name,  29. 

when  particulars  of  consideration  must  be  staled  in  particulars  of 
demand,  35,  note  Q),  74,  note  (p),  78,  note  (J). 
Pleas. 

In  denial. 

1.  Drawer  or  indorsee  against  acceptor  ;  denial  of  acceptance,  332. 

as  to  the  effect  of  this  plea,  and  the  evidence  under  it,  332, 
note  ((). 

2.  Indorsee  against  acceptor  ;  denial  of  indorsement,  333. 

as  to  the  effect  of  this  plea,  and  the  evidence  under  it,  333, 
not*  (u). 

3.  Indorsee  against  drawer  ;  denial  of  the  drawing,  333. 

evidence  required  under  tJiis  plea,  333,  note  (x). 

4.  The  like  ;  denial  that  bill  was  presented  for  acceptance,  333. 

evidence  necessary  under  this  plea,  333,  note  (y). 

5.  The  like  ;  denial  of  presentment  for  payment,  334. 

evidence  under  this  plea,  334,  note  (2). 

6.  The  like  ;  denial  of  notice  of  non-payment,  334. 

proof  required  to  defeat  this  plea,  334,  note  (a). 

what  notice  must  state,  334,  note  (a). 

as  to  the  sufficiency  of  the  notice,  334,  note  (a). 

7.  Payee  or  indorsee  against  acceptor  of  a  bill  with  a  qualified  ac- 

ceptance (Form  11,  p.  77);  denial  of  presentment  according  to 
acceptance,  334. 

proof  under  this  plea,  334,  note  (h). 
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8.  Drawer  an;ainst  accejjtor  of  a  bill  accepted  payable  on  a  contingency 

(Form  14,  p.  78);  denial  that  the  event  has  occurred,  334. 

9.  Drawer,  not  being   payee,  and  having   taken  up  the  bill  against 

acceptor  (Form  2,  p.  78);  denial  that  the  bill  was  returned,  335. 

10.  Indorsee  against  drawer,  default  acceptance  (Form  6,  p.  76);  that 

drawer  did  accept,  335. 

11.  Indorsee  against  drawer  of  bill  payable  after  sight,  default  accept- 

ance (or  payment) ;  denial  that  bill  was  presented  for  acceptance 
in  due  time,  335.  * 

12.  Indorsee  against  drawer,  default  acceptance  ;  that  the  defendant 

had  not  due  notice  of  non-acceptance,  335. 

13.  Against  drawee,  default  payment,  alleging  that  drawee  could  not 

be  found  (Form  16,  p.  80);  that  due  search  and  inquiry  were 
not  made  for  him,  335. 

14.  Indorsee  against  drawer,  alleged  to  have  dispensed  with  present- 

ment (Form  18,  p.  81);  that  he  did  not  dispense  therewith,  335. 

15.  Indorsee  against  drawer,  alleging  the  latter  had  no  effects  in  drawer's 

hands,  and  that  no  notice  was  given  (Form  15,  p.  79);  that  there 
were  effects,  336. 

16.  In  the  like  case  ;  that  there  was  a  consideration  for  the  bill,  336. 

burden  of  proof  on  the  question  of  consideration, 
341,  note  (o). 
proof  that  plaintiff  is  liolden  for  value,  when  required,  341,  note 
(jd),  345,  notes  (z)  and  (a). 

1 7.  Indorsee  or  drawer  of  foreign  bill,  default  acceptance  (or  payment) 

(Forms  32,  33,  p.  86);  that  the  bill  was  not  protested,  or  due  no- 
tice given,  336. 
In  confession  and  avoidance. 

18.  Indorsee  against  drawer  or  acceptor;  payment  by  defendant  to  plain- 

tiff, 336. 

hy  what  proof  this  hill  will  be  sup- 
ported, 336,  note  (ly). 
payment  before  due  does  not  avail 
any  party  as  against  a  bona  fide 
holder,  336,  note  (r). 

19.  Indorsee  against  acceptor  ;  payment  to  drawer,  showing  facts  to 

make  it  a  good  payment  as  against  the  plaintiff,  337. 

20.  Indorsee  against  drawer ;  payment  by  acceptor  to  plaintiff  after 

due,  337. 

21.  Indorsee  against  acceptor  ;  that  the  bill  was  altered  as  to  its  date 

by  the  drawer,  338  and  note  (a). 

22.  Payee  against  maker  of  a  note  ;  that  it  was  given  by  the  clef  endant 

for  a  bill  (on  which  he  was  once  liable),  in  ignorance  that  the  bill 
had  been  subsequently  avoided  by  alteration,  338. 

23.  Indorsee  against  acceptor  ;  that  the  bill  was  given  in  ignorance,  to 

renew  a  prior  forged  bill,  338. 

24.  Drawer  against  acceptor;  that  the  acceptance  was  for  plaintiff's 

accommodation,  and  without  value,  338,  339,  notes  (/)  and  Ccj). 

25.  Indorsee  against  acceptor ;  that  the  acceptance  was  for  the  accom- 

modation of  the  drawer,  who  indorsed  without  value,  339,  and 
note  (A). 

26.  Similar  plea  in  the  above  case,  that  the  acceptance  was  for  tlie 

accommodation  of  the  plaintiff,  339. 

27.  Indorsee  against  acceptor;  that  the  bill  was  accepted!  for  the  ac- 

commodation of  the  drawer,  and  was  taken  by  plaintiff  after  due, 
&c.  340. 

28.  Indorsee  against  acceptor;  that  defendant  deposited  goods  with  the 

drawer  as  collateral  security  for  payment  of  the  bill,  that  drawer 
sold  goods  and  applied  proceeds  to  the  bill,  and,  after  it  was 
overdue,  indorsed  it  to  plaintiff,  340. 

29.  Indorsee  against  acceptor  ;  that  the  drawer  violated  his  agreement 

with  the  defendant  to  get  the  bill  discounted  for  him,  and  that 
plaintiff  has  no  better  title  than  the  drawer,  340. 
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80.  Indorsee  against  acceptor  ;  that  the  acceptance  was  for  the  drawer's 
accommodation,  who  indorsed  it  to  A.  to  discount  it  for  him,  but 
that  A.,  in  violation  of  that  purpose,  indorsed  to  the  plaintiff  with 
notice,  342. 

31.  Indorsee  against  drawer;  that  the  bill  was  drawn  for  the  acceptor's 

accommodation,  and  indorsed  by  defendant  to  A.  to  discount  for 
the  acceptor,  and  that  A.,  in  violation  of  the  purpose,  indorsed 
to  the  plaintiff,  wiUi  notice,  342. 

32.  Indorsee  against  acceptor;  tliattliedefendantaccepted  without  value, 

and  that  the  bill  was  settled  in  an  account  with  a,  prior  indorsee, 
and  that  the  plaintiff  took  the  bill  after  it  was  due,  342. 

33.  Indorsee  against  acceptor  ;  that  the  bill  was  indorsed  to  plaintLfif 

after  it  was  due,  and  that  defendant  paid  part  to  a  prior  holder, 
and  save  liini  another  bill,  343. 

34.  Plea  that  plaintiff  accepted  a  composition  for  the  bill  from  a  prior 

holder,  without  defendant's  consent,  343. 
S3.  Indorsee  against  indorser  ;  that  the  plaintiff  indorsed  the  bill  away 
before  due,  to  a  person  unknown,  who  presented  it  to  the  acceptor, 
by  whom  it  was  refused,  of  which  defendant  had  no  notice,  343. 

36.  Drawer  against  acceptor;  that  the  bill  was  accepted  on  a  considera- 

tion to  be  received  in  /uturo,  which  failed  before  it  took  effect 
(e.  g.  that  the  plaintiff  should  sell  goods  to  the  defendant,  which 
he  failed  to  do),  343. 

37.  Drawer  against  acceptor;  that  the  bill  was  accepted  subject  to  an  in- 

vestigation of  accounts  between  the  parties,  and  that  it  was  after- 
wards found  that  there  was  no  balance  against  the  defendant,  344. 

38.  Drawer  against  acceptor,  or  indorsee  against  his  indorser;  that  the 

acceptance  or  indorsement  was  obtained  by  fraud,  345. 

39.  Indorsee  against  acceptor;  that  the  drawer  obtained  the  acceptance 

by  fraud,  and  that  plaintiff  took  the  bill  with  notice  thereof,  or 
without  value,  or  .ifter  due",  345. 

40.  Plea  to  a  note,  that  it  was  signed  by  defendant  as  a  surety  for 

A.  B.,  to  whom  plaintiff  was  to  advance  a  sum  of  money,  and  that 
plaintiff,  without  defendant's  consent,  advanced  a  less  sum,  346. 

41.  Indorsee  against  acceptor  (or  drawer);  that  plaintiff  has  indorsed 

away  the  bill,  346. 

42.  Indorsee  against  maker  ;  that  payee  became  bankrupt  before  he  in- 

dorsed it  to  plaintiff,  346. 

43.  Drawer  or  indorsee  against  acceptor ;  that  the  bill  has  been  lost  by 

the  plaintiff,  346. 

44.  Plea  to  a  declaration  averring  no  effects  with  drawee  instead  of 

notice  of  dishonor  (Form  15,  p.  7S);  that  one  P.  was  liable  to  the 
defendant  for  the  amount  of  the  bill,  and  that  there  were  mutual 
accounts  between  P.  and  the  acceptor,  and  that  the  defendant 
drew  and  the  acceptor  accepted  for  and  on  account  of  the  prem- 
ises, and  in  the  belief  that  the  acceptor  would  pay  when  due  ; 
and  replication  in  denial,  346. 

45.  Indorsee  against  drawer  ;  plea  of  dischai-ge  by  time  given  to  the 

acceptor,  347. 

46.  Plea  of  discharge  by  taking  a  cognovit,  347. 

47.  Indorsee  against  indorser  ;   discharge  by  giving  time  to  a  party 

intermediate  between  the  plaintiff  and  the  defendant,  347. 

48.  Indorsee  against  acceptor  ;  that  an  intermediate   indorser  was  a 

married  woman;  and  replication,  that  she  indorsed  with  the  au- 
thority of  her  husband,  347. 

49.  Plea,  that  the  plaintiff  is  a  convicted  felon,  347. 

60.  Indorsee  against  acceptor;  no  consideration  for  acceptance,  and 
that,  by  agreement  between  the  drawer  and  plaintiff,  the  latter  was 
only  to  enforce  the  note  on  certain  conditions,  which  the  drawer 
had  not  complied  with,  348. 

51.  Indorsee  against  indorser;  plea  that  the  drawer  (who  indorsed  to 
defendant)  and  the  plaintiff  were  the  same  person  ;  replication, 
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that  the  defendant  indorsed  for  the  acceptor's  accommodation,  to 

whom  plaintLff  gave  no  consideration,  348. 
BILL   TAKEN  FOR  THE   DEBT. 

is  a  conditional  payment  in  simple  contracts  or  money  debts,  348. 
original  remedy  only  suspended,  348. 
when  remedy  only  on  the  bill,  348. 

effect  of  in  Massachusetts,  and  some  other  states,  348,  349,  note  (m). 
bad  plea  to  debt  due  on  bond,  348. 
promissory  note  given  for  rent,  348. 
no  answer  in  cane  of  unliquidated  damages,  348. 
Pleas  of. 

1.  Plea  that  the  defendant  accepted  a  bill  of  exchange  not  yet  due,  on 

account  of  the  debt,  349. 

2.  Replication  (to  a  plea  that  the  defendant  accepted   a  bill  drawn  by  a 

third  person),  that  the  bill  was  dishonored  when  due,  349. 

3.  Pleas  that  the  defendant  accepted  a  bill  not  due,  in  pa,yment  of  the 

debt,  and  for  plaintiff's  accommodation,  and  delivered  it  to  the  plain- 
tiff without  a  drawer's  name  attached  thereto,  350. 

4.  That  defendant  indorsed  a  bill  to  plaintiff  on  account  of  the  debt,  350. 

5.  Replication,  to  last  plea,  that  the  biU  is  overdue,  and  unpaid,  350. 

6.  That  defendant  indorsed  to  plaintiff  on  account  a  bill  upon  a  third  per- 

son, and  was  discharged  from  it  by  laches,  360. 
BILL   OP   LADING.     See  Cakrieks. 

count  on,  by  consignee  for  damaging  cargo,  108. 
a  like  count,  charging  loss  of  goods  by  a  collision,  108. 
count  on,  by  indorser  for  same,  109. 

declaration  by  consignee  for  not  delivering  goods,  108  note  (s). 
what  it  is  evidence  of,  109  note  (f). 

now,  a  negotiable  instrument,  by  statute  in  England,  109,  note  ((). 
aside  from  statute,  the  effect  of  an  indorsement  is  only  to  transfer  the  property, 

and  not  the  right  to  sue  on  the  contract  itself,  109,  note  (f). 
in  the  usual  form  is  both  a  receipt  and  apromlse,  109,  note  ((). 
as  a  receipt  may  be  open  to  parol  proof  ,  109,  note  (/). 
otherwise  as  a  contract,  109,  note  (i). 
under  a  "  clear  "  bill  of  lading  imports  that  goods  are  to  be  stowed  under  deck, 
and  parol   evidence   that  they  are   to   be  stored  on  deck  is  inadmissible, 
109,  note  (t). 
cannot  he  contradicted  as  to  course  vessel  is  to  take,  109,  note  (0. 
BILL  BROKER,  OR   OTHER  AGENT. 

count  against,  for  not  discounting  a  bill  intrusted  to  him,  or  returning  it,  44,  45. 
BLEACHER. 

.  count  against  for  not  bleaching  properly,  68,  Form  2.  » 

BOARD   AND   LODGING. 

common  count  for  use  and  occupation  of  room,  34,  87  and  note  (/"). 

for  necessaries,  215. 

by  a  schoolmaster  for,  242. 

contract  for,  not  trithin  statute  of  frauds,  184,  note  (/i). 

no  duty  resting  on  lodging-house  keeper  to  take  care  of  the  lodger's  goods,  184. 
BOARDING-HOUSE   KEEPER. 

count  for  slander  of,  548. 
BOND. 

I.  Common  money  bonds. 

no  assignment  of  breach  of  condition  necessary,  87. 
penalty  at  common  law,  87. 

'         by  statute,  87. 
payment  into  court,  88.  , 

statute  of  Anne,  87. 
II.  Bonds  having  special  conditions, 
assignment  of  breaches,  88. 

bond  executed  contemporaneously  with  separate  deed,  88. 
when  breaches  assigned  in  replication,  89. 
judgment  signed  in  default  of  rejoinder,  90. 
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statute  of  William  3,  88. 

declaration  on  bond,  under  Massaclmsetts  practice  act,  90. 

condition  deemed  part  of  the  obligation  and  must  be 

set  forth,  90. 
breaches  relied  on  must  be  assigned,  90. 
so  performance  of  conditions  must  be  averred,  or  excuse  for 
non-peiformance,  90. 
in  New  York,  complaint  must  contain  averments  of  the  specific  breaches 
for  tohich  action  is  brought,  90. 

rule  does  not  apply  to  bonds  for  payment  of  money  by  instal- 
ments, 90. 

nor  to  bonds  for  payment  of  an  annuity,  90. 

several  breaches  are  in  nature  of  distinct  causes  of  action, 

90. 
on  penal  bond,  judgment  is  for  penalty ,  90. 
plea  of  bill  taken  for  the  debt  is  bad  to  an  action  on  a  bond,  348. 
Counts. 

1.  On  a  common  money  bond,  90. 

the  damages  are  limited  to  penalty,  90,  note  (k). 

2.  On  a  mortgage  bond,  or  bond  for  the  performance  of  covenants,  &c.  90. 
2a.  On  a  bond  with  condition  to  pay  certain  debts  of  plaintiff,  and  provide 

for  his  support,  91. 

3.  By  a  surety  on  a  bond  of  indemnity  for  fidelity  of  clerk,  91. 

4.  On  a  bond  given  to  guardians  for  due  supply  of  provisions,  92. 

4a.   On  a  bond  given  to  churchwardens  for  the  performance  of  the  duties 
of  rates  collector,  and  pleas,  92. 

5.  On  bonds  in  restraint  of  trade,  92. 

6.  Against  a  surety  on  a  bond  for  fidelity  of  agent,  92. 

7.  Against  a  sm-ety  on  an  annuity  bond,  92. 

8.  By  assignee  of  administration  bond,  assigned  by  order  of  probate  court,  92. 
Pleas. 

1.  General  issue  form,  351. 

2.  Plea,  to  a  count  on  a  money  bond,  of  payment  according  to  the  condi- 

tion (ad  diem),  351. 

3.  To  a  like  count,  plea  of  solvit  post  diem,  351. 

4.  Plea  of  set-off  to  an  action  on  a  bond,  i552. 

5.  Plea  of  release  of  a  bond,  352. 

6.  Plea  that  bond  was  delivered  merely  as  an  escrow,  352. 

7.  Plea  that  bond  was  made  in  France,  and  was  bad,  because  the  law  of 

France  had  not  been  complied  with,  352. 

8.  Plea  of  payment  into  court,  352. 

9.  To  debt  on  a  bond  witliin  statute  8  &  9  W.  3,  general  plea  of  perform- 

ance, 352. 

10.  To  debt  on  a  bond  conditioned  to  perform  the  covenants  in  another  in- 

denture, general  plea  of  performance,  353. 

11.  Non  damnificatus,  to  an  indemnity  bond,  353. 

12.  Plea  to  an  indemnity  bond,  payment  to  plaintiff  in  accord  and  satisfac- 

tion after  forfeiture,  and  whilst  the  damages  were  unliquidated   354. 

13.  Replication,  assigning  breaches,  355. 
BOOKING^OFnCE  KEEPER.    See  Carriers. 

duty  of,  to  deliver  to  carrier,  486. 
fm-m  of  declaration  against,  486. 
count  against  for  not  taking  care  of  goods,  105. 
BOOKS.     See  Copyright. 
BREACH. 

not  denied  under  non  assumpsit,  281. 
BREACH   OF   PROMISE.     5ee  Marriage. 
BREACH   OF   THE   PEACE.     See  Trespass,  696. 

BRIBERY.       See  P^RLIAMEXT. 

count  for  penalty  for  bribing  voter,  92. 
statutes  relating  to^  92,  note  (r),  354. 
general  issue,  by  statute,  286,  287,  288,  note  (o),  354. 
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evidence  in  action  for  commission  of,  38,  note  (^p)- 
count  against,  for  not  purchasing  shares,  93. 

for  not  giving  true  account  of  purchases,  93. 
against  client  by  broker  for  not  ratifying  sale,  93. 
against  broker  employed  to  purchase  and  accept  goods,  for  accepting 

goods  not  agreeing  with  the  contract  description,  93. 
indebitatus  count  by  broker  for  commission,  &c.  93. 

like  counts,  93. 
count  by  broker  for  a  share  of  commission  payable  for  introducing  busi- 
ness, 93. 

by  a  broker  against  his  employer  on  implied  promise  that  shares 

delivered  him  to  sell  were  genuine,  &c.  93. 
by  broker  against  employer  on  implied  warranty  that  lie  had  author- 
ity to  sell,  93. 
count  against  broker  on  an  implied  warranty  of  authority  to  sell  goods  to  the 

plaintiff,  47. 
count  by  and  against  insurance  broker,  157. 
who  is  within  acts  relating  to,  354. 
unlicensed,  cannot  recover  commission,  354. 
statutes,  354,  355. 
plea  that  plaintiff  was  not  a  duly  licensed  broker,  358. 
BROKER  DISTRAINING. 

counts  by,  on  indemnity,  156. 
BUILDING. 

liability  of  owner  of,  in  respect  to  snow,  &c.  falling  from  roof  of,  while  let  to  a 
tenant,  577,  note  {k),  583,  Form  14. 
BUSTS. 

piracy  of.     See  Copykight. 

CAB.     See  Caeuiee. 

CALLS   BY   COMPANY.     See  Public  Company. 

CANAL.     See  Carriers,  94,  355,  489,  639. 

CAPIAS.     See  Distress;  Shkripf. 

CARELESSNESS.     See  Agent;  Negligence,  564;  Nuisance. 

CARRIAGE  MAKER. 

lien  of,  for  repairing,  729. 
CARRIAGES,   COLLISION  OP.     See  Negligence;    Trespass,  564. 
CARRIERS.     See  Freight;  Ship. 

declaration  in  contract  or  tort,  94,  355,  487. 
who  should  he  plaintiff  in  actions  against,  94, 
in  general,  the  consignee,  94. 

except  where  property  in  goods  has  not  passed  to  him,  94. 
consignor  may  sue  when  he  has  contracted  for  safe  conveyance, 

though  property  may  have  passed,  94. 
in  case  of  joint  bailment,  94. 

sufficient  to  sue  one  of  several  earners  in  partnership,  94. 
liability  at  common  laio,  94,  and  100,  note  (/), 
carrier's  act,  94,  96. 

liability  of  railway  and  canal  companies,  95. 
railway  and  canal  traffic  act,  95,  357,  note  (jy). 

special  contract,  reasonable  condition,  96,  97,  104,  note  (m),  357,  note  (y). 
when  delivery  must  be  proved,  97,  note  (s). 
as  to  what  is  a  delivery,  99,  note  (a). 
*     merely  leaving  goods  at  place  from  which  carrier  starts  is  not  sufficient, 
99,  note  (a), 
delivery  in  the  ordinary  course  of  business,  generally  sufficient,   99, 

note  (a), 
where  constant  usage  for  carrier  to  receive  property  left  for  transpor- 
tation at  a  particular  place,  99,  note  (a). 
generally  express  notice  that  goods  are  left  for  carrier  should  be  given 

him,  99,  note  (a). 
goods  left  in  warehouse  of  railroad  corporation  for  their  convenience, 
risk  of,  99,  note  (a). 
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tohere  kept  in  xearehoitse  far  convenience  of  owner,  99,  note  (a). 
when  to  declare  specially  for  freight,  97,  note  (s). 

for  demurrage,  98,  note  (x). 
commencement  of  carrier's  risk,  99,  note  (a). 
who  are  common  carriers,  99,  note  (J). 
railway  company  carrying  goods  beyond  their  own  railway,  99,  note  (d). 

receiving  goods  within  to  he  earned  out  of  realm,  99,  note  (d). 
as  to  goods  received  loithoul  the  realm,  99,  note  (d). 
conditions  of  receiving  goods,  to  go  beyond  line,  apply  through 

xohole  dhtance,  99,  note  (d). 
receiving  company,  of  goods  to  be  earned  over  other  lines, 
wholly  responsible  unless  several  companies  constituted  part- 
ners, 99,  note  (d). 
American  law  upon  this  subject,  99,  note  (d). 

cases  not  in  harmony,  99,  note  (d). 
laio  in  Massachusetts,  99,  note  (d). 
when  companies  become  jointly  liable,  99, 

note  (d). 
where  each  line  is  to  pay  the  freight  to  the 
preceding  line,  and  last  one  collect  the 
whole  of  consignee,  99,  note  (d). 
presumption,   when   box  found  open   and 
goods  taken  upon  delivery  to  consignee, 
as  to  the  carriers  on  whose  line  it  was 
done,  99,  note  (d). 
in  New  York,  where  through  charges  have 

been  paid,  99,  note  (d). 
where  through  charges  have  not  been  paid, 
99,  note  (d;). 
carrier's   liability  may  be   limited  by  special   agreement,  99,  note  (J),  100, 
note  (/)■  , 

as  to  carrier's  negligence  in  such  case,  97,  104,  note  (m). 
as  to  what  is  or  is  not  a  reasonable  condition,  96,  104,  note 
(m). 
when  proof  of  negligence  necessary,  101,  note  (g). 
duty  to  deliver  iciihin  a  reasonable  time,  103,  note  (h). 
a  time  specified  by  contract  must  be  declared  upon,  103,  note  (7i). 
xohat  is  reasonable  time,  103,  note  (A). 

as  to  duty  of  master  to  give  notice  to  consignee  of  ship's  arrival,  107,  note  (p). 
when  consignee  refuses  goods,  107,  note  (p). 
notice  to  consignor  that  consignee  refuses  to  receive,  107,  note  (p). 
carrier  not  justified  in  taking  goods  back,  107,  note  (/)). 
duty  of  master  is  to  deliver  to  consignee,  on  customary  wharf,  if  usual,  and  give 

notice,  107,  note  (p). 
notice  indispensable,  107,  note  (p)- 
how  long  carrier  continues  liable,  107,  note  (/>). 

where  consignee  lives  off  route  of  carrier,  at  a  point  to  which  there  is  no  regu- 
lar carrier,  107,  note  (p). 
as  to  carrier's  duty  when  he  cannot  find  consignee,  107,  note  (p). 
what  bill  of  lading  li  evidence  of,  107,  note  (q),  109,  note  (t).     See  BiLI 

OP  Lading. 
effect  of  non  assumpsit,  275,  355. 
may  be  sued  for  neglect,  487. 
effect  of  not  guilty,  639. 

defence  under  carriers'  act  must  be  pleaded,  639. 
lien  of,  729. 
measure  of  damages  for  not  delivering  goods  in  time,  103,  note  Qc). 

where  goods  have  been  sold  to  arrive,  103,  note  Qc). 

and  carrier  knew  of  the  sale,  103,  note  (k). 
for  non-delivery,  deterioration  in  goods,  §"c.  103,  note  (t). 
where  no  market  value  of  goods  at  place  of  delivery,  103, 
note  (i). 
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loss  of  hire  of  goods  sent  for  hire,  103,  note  (k). 

loss  of  profits,  103,  note  (k). 

agreed  value,  103,  note  (^). 

loss  of  machinery  for  which  carrier  kneio  consignee  was 

waiting,  103,  note  (k). 
for  carrier's  delay  in  giving  notice  to  consignee  of  arrival 

of  goods,  107,  note  (p). 
loss  of  goods,  101,  note  (jr). 
Counts  hy  and  against,  97-109. 
In  contract. 

1.  Common  count  for  carriage  of  goods,  97. 

2.  For  freight,  97.' 

3.  For  lighterage,  97. 

i.  For  tonnage  of  goods,  97. 

5.  For  demurrage,  98. 

6.  For  wharfage  and  warehouse  room,  98. 

7.  For  passage  money,  98. 

8.  By  owner  of  ship  against  shipper  and  consignee  of  goods  for  not 

receiving  goods  within  a  reasonable  time,  98. 
By  master  of  ship  against  consignor,  on  a  biU  of  lading,  stipulating 

that  the  vessel  should  take  her  regular  turn  in  loading,  for  not 

unloading  in  turn,  99. 
By  carrier  against  shipper  on  implied  warranty  that  the  goods  were 

not  dangerous,  99. 

9.  Against  carrier  for  losing  goods,  99  and  104. 

9o.   Declaration  for  negligently  shipping  and  caiTying,  102. 

10.  Against  carrier  for  not  delivering  within  a  reasonable  time,  103. 
10a.  Declaration  for  refusing  to  carry  a  passenger,  104. 

11.  Against  carrier  for  loss  of  or  damage  to  goods,  104. 

12.  Against  carrier  for  careless  delay  in  delivering,  104. 

for  negligence  in  receiving  a  horse,  96. 
carrier's  negligence  need  not  be  proved  though  averred,  101,  note  (g). 

unless  there  be  a  special  contract,  101,  note  (^g). 
as  to  the  burden  of  proof,  101,  note  ((/) . 
where  there  is  damage  to  the  goods  or  a  failure  to  deliver,  101,  note 

(</)■ 

13.  Under  special  contract  for  non-delivery,  104. 

14.  Against  booking-office  keeper  for  not  taking  care  of  goods,  and  for 

not  delivering  them  to  carrier,  105. 

15.  Against  carrier  for  not  delivering  according  to  directions,  105. 

16.  Against  a  carrier  for  damages  done  to  furniture  in  removing  it,  106. 

17.  Against  railway  company  for  not  safely  keeping  goods»left  in  their 

custody  at  their  station,  106. 
Against  carriers  by  water. 

1.  For  losing  goods,  106. 

2.  For  damaging  cargo,  107. 

3.  By  consignor  for  not  giving  consignee  notice  of  arrival  of  goods,  107. 

4.  By  the  consignee,  upon  a  bill  of  lading  for  not  delivering,  108. 

5.  Same  by  indorsee,  109. 
Other  form. 

by  owner  of  lighter  for  not  accepting  and  unloading  goods,  98,  note  (z). 
Of  goods  by  land. 
In  tort. 

1.  Against  a  carrier  on  his  common  law  liability  for  losing  goods,  487. 

2.  Against  a  common  carrier  for  injury  to  goods,  487. 

3.  Against  a  railway  company  for  negligently  injuring  cattle  carried 

under  contract,  487. 
3a.  Against  a  company  for  negligence  in  receiving  a  horse,  488. 

4.  Against  a  common  carrier  for  not  delivering  goods  within  a  rea- 

sonable time,  488. 
b.  Against  a  carrier  for  not  carrying  and  delivering  goods  in  time  for 
a  certain  market,  488. 


INDEX.  769 

CARRIERS.—  Continued. 

6.  Against  a  carrier  for  not,  taking  care  of  goods  after  the  consignee 

had  refused  to  accept  them,  488. 

7.  Against  a  common  carrier  for  refusing  to  carry  goods,  488. 

7  a.  For  refusing  to  carry  a  horse  unless  the  valwe  was  declared  and 
insured,  489. 
Of  goods  hy  water. 

1.  Against  a  ship-owner  for  the  loss  of  goods,  489. 

2.  Against  a  ship-owner  for  damaging  goods,  489. 

3.  For  not  delivering  to  plaintiff's  assignees,  490. 

4.  Against  ship-owner  for  negligent  towage,  490. 

Like  count,  490. 

Count  for  damage  done  to  goods  by  stowing  them  on  deck,  490. 

For  negligence  in  stowing  goods  on  board  under  special  contract, 

490. 
The  like  on  a  contract  made  abroad,  490. 

5.  Against  the  defendant  for   shipping  dangerous  goods  without  giving 

notice  thereof,  490. 

6.  Against  the  owner  of  a  ferry  for  injury  to  goods,  490. 

7.  Against  the  master  of  a  steam-tug,  for  negligence  in  towing  the  plain- 

tiff's ship,  490. 
Of  passengers  by  land. 

1.  For  refusing  to  carry,  491.  * 

2.  Against  a  railway  company  for  delay  in  a  train,  491. 

3.  For  injury  to  a  passenger,  492. 

4.  Against  a  carrier  for  negligence  by  the  executor  of  deceased  passenger, 

under  9  &  10  Vict.  c.  93,  492. 

death  of  human  being,  not  ground  of  action  at  common  law,  492,  note 

5.  Against  a  railway  company  for  not  running  a  train,  as  advertised  by 

die  tables,  493. 

6.  Against  a  carrier  for  loss  of  luggage,  493. 

7.  Against  a  cabman  for  losing  the  luggage  of  his  fare,  493. 

against  a  coach  proprietor,  omnibus  proprietor,  railway  company, 
or  owner  of  a  steamer,  for  injury  by  negligence,  492,  note  (p). 
Of  passengers  by  water. 

1.  For  refusing  to  carry  passengers,  494. 

2.  For  loss  of  a  passenger's  luggage,  494. 
Of  messages. 

Against  an  electric   telegraph  company  for   not  transmitting  a  message 
correctly,  494. 
Pleas. 

In  contract. 

1.  General  issue,  non  assumpsit,  355. 

2.  Never  indebted,  to  the  indebitatus  counts,  355. 

2a.  Plea  to  an  action  for  freight  that  defendant  had  indorsed  the  bill  of 
lading  to  a  third  person,  355. 

3.  Traverse  of  delivery  and  receipt  of  the  goods,  355. 

4.  Plea  that  defendant  did  safely  carry  and  deliver  the  goods,  356. 

5.  Plea  by  a  carrier  by  land,  that  he  is  protected  by  the  carriers'  act, 

11  Geo.  4,  and  1  W.  4,  c.  68,  the  goods  being  above  the  value  of 
£lO,  and  the  value  not  declared  or  insured,  356. 

6.  Replications  thereto,  357. 

7.  Plea  that  the  goods  were  carried  under  a  special  contract,  357. 

as  to  conditions  in  a  special  contract,  96,  97,  104,  note 
(m),  357,  note  (y). 

8.  Plea  to  an  action  for  not  delivering  goods,  that  the  defendants  could 

not  ascertain  to  whom  they  were  to  be  delivered,  358. 

9.  Plea  to  a  like   action,  that  the  goods  were   seized  by  the   sheriff 

under  a  Ji.  fa.  on  a  judgment  against  a  person  who  had  fraudu- 
lently assigned  them  to  the  plaintiff,  359. 
10.  Plea  to  an  action  for  the  loss  of  goods  left  in  tlie  cloak-room  of  a 
railway  company,  that  the  defendants  accepted  them   upon  the 
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conditions  that  they  would   not  be  responsible  if  their  value  ex- 
ceeded £10,  and  that  they  did  exceed  £10,  359. 

11.  Plea  to   an   action  by  the   consignee   of   goods,  for  not   delivering 

them,  that  the  consignor   gave   notice  to  the  carrier  and  stopped 
the  goods  in  transitu,  359. 

12.  Plea  that  the  goods  were  seized  by  the  plaintiff's  landlord,  as  having 

been  fraudulently  removed  to  avoid  a  distress,  and  so  defendants 
were  prevented  from  delivering  them,  360. 

13.  Plea  that  the  goods  were  received  subject  to  a  condition  that  the 

defendants  were  not  to  be  liable  for  loss  or  damage  from  the  act 
of  God,  360. 

14.  Plea  that  the  goods  were  carried  and  tendered  to  the  plaintiff,  who 

refused  to  pay  for  the  carriage,  360. 

15.  Replication  to  the  above,  that  within  a  reasonable  time  plaintiff  was 

ready  and  willing  to  receive  the  goods,  and  offered  to  pay  for  the 
same,  360. 

16.  Plea  of  payment  into  court  to  a  count  for  non-delivery  or  loss  of 

goods,  360. 

17.^  Plea  to  a  declaration  for  negligently  stowing  goods  shipped  on  board 
plaintiff's  ship,  that  the  goods  were  of  a  destructive  character,  360. 

18.  Plea  by  a  carrier  by  sea,  that  the  nature  and  value  of  the  goods  were 
were  not  declarld,  360. 

18a.  Pleas  to  an  action,  by  an  indorsee  of  a  bill  of  lading  for  wron^ 
delay,  that  delay  took  place  after  plaintiff  had  indorsed  the  bill  of 
lading  to  another  person,  and  replication  reindorsement  to  plain- 
tiff, 361. 

18i.  Plea  by  a  railway  company,  setting  up  a  by-law,  361. 
In  tort. 

Not  guilty,  639. 

1.  By  a  carrier  denying  the  receipt  of  the  goods,  639. 

2.  That  defendant  was  not  a  common  carrier,  639. 

3.  That  plaintiff  did  not  pay  the  carriage,  639. 

4.  By  a  carrier,  sued  on  his  common  law  liability,  that  the  goods  (oil) 

were  lost  by  being  put  in  an  insecure  cask,  640. 

5.  By  a  carrier  by  water,  that  the  goods  lost  were  silver  within  the  26 

Geo.  3,  c.  86,  s.  3,  that  their  value  was  not  declared  in  the  bill 
of  lading,  and  that  they  were  stolen  without  defendant's  default, 
640. 

6.  Plea  of  notice  and  stoppage  in  transitu  by  an  unpaid  vendor,  640. 
Other  forms,  639,  and  639,  notes  (k)  and  (I). 

Avowry  by  carriers  justifying  under  general  lien,  687. 
Pleas  of  lien  by,  805. 
CASSETUR  BREVE. 

entry  of,  to  plea  in  abatement,  17,  note  (Jc). 
CATTLE.    Set!  Carriers;  Common  of  Pasture,  496. 
CAVEAT  EMPTOR.      See  Fraud,  518. 
CERTIFICATE.    See  Public  Company,  591. 

plea  to  an  action  on  an  attorney's  bill,  that  plaintiff  had  taken  out  no  certificate, 
305. 

plea  of  defendant's  bankruptcy  and  certificate  for  costs  in  trespass,  610. 
See  Bankruptcy. 
CHAMPERTY.    See  Maintenance,  309,  note  («). 
CHANGE  OF  VENUE.    See  Venue,  2. 
CHARACTER.    See  Libel  and  Slander,  658. 

representations  respecting,  to  charge  party  making,  must  be  in  writing  when, 
526. 

declaration  need  not  show  that  the  representation  was  in  rvriting,  526. 
counts  for  falsely  representing,  527. 
CHARTER-PARTY. 

when  special  count  only  necessary,  110. 

parties  to  actions  on,  110. 

warranty  of  seaworthiness  under,  110,  note  {y). 
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avei'ment  of  performance  of  conditions  precedent,  111,  note  (e),  89. 
measure  of  damages,  111,  note  (n). 
what  are  conditions  precedent  in,  385. 
exceptions  in.  111,  note  (d). 
common  counts  for  freight  and  demurrage,  97,  98- 
Counts. 

On  charter-party. 

1.  Not  under  seal,  for  not  loading,  110. 
la.  For  not  loading  a  fuU  cargo,  111. 

16.  For  not   supplying  broken   stowage   necessary  to   complete  full 

cargo,  111. 
Ic.  For  not  loading  in  regular  turn  according  to  charter-party,  111. 
Id.  For  not  loading  with  "  usual  dispatch  "  according  to  charter-party, 

111. 

2.  Not  under  seal,  for  not  discharging  within  laying  days,  or  detention 

and  demurrage,  112. 
2a.  For  detention  before  loading,  112. 

3.  Not  under  seal,  against  charterer  for  not  having  agent  at  foreign 

port,  112. 

4.  Not  under  seal,  against  ship-owner  for  not  sailing  to  port  of  load- 

ing, 112. 
4a.  For  delay  and  deviation  in  the  voyage  to  the  port  of  landing, 

113. 
46.  For  refusing  to  proceed  to  port  of  ultimate  destination,  113. 
4c.  By  charterer  against  ship-owner  for  not  repaying  freight  paid  in 

advance,  upon  failure  to  deliver  cargo,  113. 
4d.  By  charterer  against  ship-owner  on  a  warranty  in  charter-party, 

that  ship  was  of  certain  class,  113. 

5.  Setting  out  the  charter-party  in  terms,  113. 

6.  On  a  charter-party  under  seal,  113. 

7.  By  ship-owner  against  charterer,  for  not  loading  on  homeward  voy- 

age, 113. 

8.  For  not  loading  agreed  cargo,  113. 

9.  For  not  loading  in  a  customary  manner,  114. 

10.  For  not  loading  before  the  expiration  of  lay  day,  114. 

11.  By  owner  against  assignee  of  freighter  for  demurrage,  freight,  &c. 

114. 

12.  Against  owner  for  not  carrying,  114. 

13.  By  charterer  against  master  for  deviation,  114. 

14.  Against  ship-owner  for  not  performing  six  voyages,  114. 

15.  Against  ship-owner  for  proceeding  on  voyage  after  his  vessel  became 

unseaworthy,  114. 

16.  By  ship-owner  against  charterer  on  a  contract  substituted  for  a 

charter-party,  114. 
Pleas. 

1.  Non  assumpsit,  284,  361. 

2.  Non  est  factum,  286,  361. 

3.  Plea,  that  before  defendant  could  load  any  cargo,  the  ship  was  rendered 

unfit  to  receive  it,  by  the  negligence  of  the  master  and  crew,  361. 

4.  Plea  that  the  ship  was  described  and  warranted  in  the  charter-party  as 

being  "A.  1,"  and  ceased  to  be  so  before  loaded,  wherefore  defend- 
ants refused  to  load,  361. 
6.  Plea  that  defendant  was  prevented  performing  the  voyage  by  some  of 
the  excepted  causes  contained  in  the  charter-party,  362. 

6.  Plea  that  defendant  (the  charterer)  was  prevented  from  loading  by  the 

restraint  and  prohibition  of  the  ruler  of  the  country  where  the  loading 
was  to  take  place,  362. 

7.  Plea  that  in  consequence  of  a  declaration  of  war,  defendant  could  not 

perform  his  contract  under  the  charter-party,  362. 
CHECKS.    See  Bankers  ;  Bills  of  Exchange. 
require  a  stamp,  114. 
crossed  check,  114,  362. 
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are  substantially  same  as  inland  bills  of  exchange ;  they  pass  by  delivery,  and 

same  rules  govern  as  to  presentment,  Sfc.  115,  note  (r). 
are  bills  of  exchange  vnthin  summary  proceedings  act,  115,  363. 
time  for  recovering  in,  115,  note  (r),  362. 
effect  of  delay  in  presenting,  115,  note  (r). 

nou  assumpsit  and  never  indebted  cannot  be  pleaded  to,  330,  362. 
stamp  must  be  cancelled,  362. 
post  dated,  362. 

presentment  and  notice  of  dishonor,  362,  363. 
alteration  of  crossing,  363. 
on  a  banker,  payable  to  bearer,  negotiable,  and  passes  by  indorsement,  and 

holder  may  sue  maker  thereon,  116,  note  (t). 
Counts  on. 

1.  Payee  against  drawer,  115. 

2.  Bearer  not  being  payee  against  drawer,  115,  116,  and  note  (<). 

3.  Bearer  against  indorsee,  116,  and  note  (po). 

4.  Indorsee  of  check  against  indorser,  116,  and  note  (x). 
CHRISTIAN  NAME, 

should  be  correctly  stated  in  declaration,  2,  (e). 
when  initials  may  be  used,  74,  note  (a). 
CHURCH.     See  Pews,  589. 
^    plea  justifying  expulsion  of  plaintiff  from  a  church,  701. 

plea  in  trespass  that  plaintiff  was  making  disturbance  in,  708,  Form  4. 
CHURCH-WARDENS. 

commencement  and  conclusion  of  declaration  by,  11. 

when  they  must  sue  for  general  parish  purposes,  11,  note  (r). 
CIRCUITY  OF  ACTION. 

pleas  allowed  toavoid,  363. 
unliquidated  damages,  363. 
covenant  not  to  sue,  363. 
CLAIM  OF  DEBT.    See  Damages,  4,  5. 
CLERK. 

action  by  clerk  of  trustees,  10. 

count  on  guaranty  for  fidelity  of,  138,  Form  2. 

plea  of  variation  of  risk  to  a  bond  for  faithful  services  of,  353,  note  (m). 
CLOSE.     See  Trespass  to  Realty,  615,  716. 
CLUB. 

plea  justifying  removal  of  plaintiff  from,  708,  Form  5. 
COACH  PROPRIETOR.    &e  Negligence,  564,  670. 

liability  of,  for  damage,  566. 
COGNIZANCE.     See  Replevin,  683. 
COGNOVIT.    See  Malicious  Aerest,  550,  668. 
COHABITATION.     See  Husband  and  Wipe. 

plea  to  an  action  on  a  bond,  that  it  was  given  in  consideration  of  future  illicit 
cohabitation,  404,  Form  15. 
COLLISION.     See  Negligence,  564,  670;  Ships,  600,  694. 
COMMENCEMENTS    AND    CONCLUSIONS   OF    DECLARATIONS.     See 
Declaration. 

OF  PLEAS.    See  Plea;  Re- 
joinder. 
COMMISSION. 

evidence  in  action  for,  38,  note  (p^. 
recoverable  by  land  agent,  38,  note  (p). 
recoverable  by  an  unlicensed  appraiser,  38,  note  (^). 
count  by  agent  for,  38,  Form  1. 
COMMISSION  AGENT.     See  Agent. 

COMMISSIONERS.    See  Negligence,  564;  Notice  op  Action,  674. 
liability  of  trustees  of  public  works,  494. 
of  sewers,  commencement  and  conclusion  of  declaration  by,  10. 
of  public  works,  494. 
counts  against,  in  various  cases,  495. 
COMMISSIVE  WASTE.     See  Landlord  and  Tenant;  Rector,  591;  Re- 
version, 593. 
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simple  contract  debt  is  recoverable  under  common  counts,  27. 
when  special  contract  has  been  performed,  and  a  mere  debt  remains,  27. 
count  where  no  special  count  in  declaration,  33. 
for  goods  sold  and  delivered,  33,  34. 

bargained  and  sold,  33. 
for  work  done  and  materials  provided,  33,  84. 
board,  34,  87. 
freight,  34. 
warehouse-room,  35. 
horse  and  carriage  hire,  35. 
account  annexed,  35. 
for  mon^y  lent,  34. 
for  money  paid,  34. 
for  money  received,  84. 
for  interest,  84. 
on  accounts  stated,  34,  35. 

where  declaration  contains  prior  special  ones,  85. 
for  use  and  occupation,  85,  87. 
Principals,  when  they  will  lie  — 
goods  sold  and  delivered,  27. 

whether  sold  at  a  jixed  price  or  not  —  actually  or  constructively  deliv- 
ered, 27. 
on  the  order  of  defendant  and  at  his  request,  27. 
when  delivered  on  sale  or  return,  27. 
when  goods  obtained  on  a  fraudulent  sale,  28. 
when  goods  to  be  paid  for  by  bill,  Sfc.  28. 

interest,  28. 
bargained  and  sold,  28. 

where  property  in  goods  has  passed  by  sale,  but  no  actual  delivery,  28. 
nor  any  act  equivalent  to  a  delivery,  28. 
constructive  acceptance,  or  written  memorandum,  28. 
or  part  payment,  Sfc.  28. 
toork  and  materials,  28. 

done  under  special  agreement,  if  terms  have  been  complied  with,  28. 
attorneys,  surgeons,  Sfc.  may  recover  under  this  count,  28. 
for  the  value  of  any  mental  labor  and  skUl,  28. 
money  lent,  28. 

I  0  U  no  evidence  under  this  count,  28. 
money  paid,  28. 
instances,  28. 
contribution,  29, 
or  as  surety,  or  on  any  other  legal  liability,  29. 

instances,  29. 
frmn  what  request  to  pay  implied,  29. 
actual  money,  29. 

under  mistake  or  forgeifulness  of  facts,  29. 
extorted,  29. 

or  obtained  by  same  fraudulent  practices,  29. 
property  taken  and  converted  into  money,  ^9. 
on  a  consideration  that  has  failed,  29. 
on  a  bargain  which  has  gone  off,  80. 

other  instances,  30. 
Ulegai  wagers,  30. 

money  authorized  to  he  applied  to  an  illegal  use,  80. 
to  a  witness,  when  case  settled  before  he  incurs  expense,  30. 
money  paid,  under  a  contract  rescinded,  30. 

money  paid  under  contract  within  statute  of  frauds,  which  defendant  viill 
not  complete,  30. 

in  what  cases  and  how  limited,  30. 
by  a  joint  tenant  or  tenant  in  common  in  excess  of  his  share,  30. 

no  request  to  pay  wUl  be  implied  unless  plaintiff  is  obliged  to  pay, 
29.     See  post,  Isdemnity. 


774  INDEX. 
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money  received,  29. 
money  obtained  hy  fraud,  when,  31. 
where  no  money  actually  received,  31. 
against  agent,  31. 

must  be  privity  betiveen  plaintiff  and  defendant,  3  . 
privity  resulting  from  one  person  holding  the  money  of  another  without  right, 

31. 
interest,  31,  32. 

where  contract  or  usage  of  trade,  31. 

surety  entitled  to,  31. 

cases  where  primS  facie  not  payable,  31. 

as  to  judgments,  31. 

payable  on  bills,  notes,  and  bankers'  checks,  31. 

on  over  charges  made  by  railway  company,  31. 

compound  interest,  31.   . 

payable  after  demand  made,  32. 

money  advanced,  lent,  or  expended  for  use  of  another,  32. 

in  action  for  money  had  and  received,  when  recoverable,  32. 

stakeholder,  agent,  trustee,  bailee,  Sfc.  32.  , 

on  money  of  one  person  urrongfully  detained  or  used  by  another,  32. 

open  accounts,  32. 

when  no  other  demand  is  made,  payable  from  time  of  action  brought,  32. 

demand  to  be  alleged  in  writ,  32. 
account  stated,  32. 

I  0  U  is  evidence  under,  32. 

when  bill  is  evidence,  33. 

when  parol,  33. 
implied  promise  on  executed  consideration,  33,  note    (a). 
when  agents  may  sue  on,  40,  note  (x) . 
COMMON  OF  PASTURE.     See  License. 

is  either  appendant,  appurtenant,  or  in  gross,  406. 
proof  of  right  to,  496. 
intermission  of  user,  496. 

declaration  by  tenant  concerning  right  to,  496,  497. 
effect  of  not  guilty,  640. 

license  must  be  specially  pleaded  to  an  action  for  disturbance  of,  640,  641. 
surcharge,  641,  642,  note  (y). 
Prescription  act,  640,  642,  note  (y). 
Count  for  obstructing  the  plaintiff's  right  of  common,  497. 
Pleas. 

1.  Denial  of  plaintifPs  right  of  common,  641. 

2.  Denial  of  plaintiff's  possession  of  the  land,  641. 

3.  Plea  of  right  of  common  of  pasture,  641. 

4.  Plea  of  a  right  to  dig  or  carry  away  marl  or  sand,  642. 

5.  Plea  justifying  puUing  down  a  building  erected  on  a  common,  642. 

6.  Replication  denying  the  right  of  common,  642. 

7.  Replication  that  the  cattle  were  not  the  defendant's  commonable  cattle, 

642. 
COMPANY.     See  Public  Company,  225,  451. 

commencement  and  conclusion  of  declaration  by  public  officer  of.  11. 

by  railway,  11. 
by  joint  stock,  11. 
by  limited,  12. 
by  banking,  12. 
commencement  and  conclusion  of  declaration  by  official  liquidator  of,  12. 

by  or  against  a  corporation,  13. 
court  will  take  judicial  notice  of,  created  by  act  of  parliament,  10,  note 

(P)- 
contracts  by,  how  entered  into,  11,  note  (s). 
suggestion  of  change  of  name  of,  during  action,  11,  note(s). 
registration  of,  11,  note  (f). 
COMPENSATION.    See  Public  Company. 
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COMPOSITION  WITH  CREDITORS. 

arrangement  for  composition  extinguishes  residue  of  debt,  364. 
creditor  cannot  sign  for  part  of  claim,  and  sue  for  remainder,  364. 
bill  given-for  debt,  default  in  payment,  364. 
private  arrangement  with  one  creditor  is  fraud,  364. 
additional  security  after  signing  deed,  364. 
money  paid  to  induce  creditor  to  sign,  364. 
Pleas  of 

1.  Plea  that  plaintiff  and  the  defendant's  other  creditors  agreed  to  take  a 

composition  on  defendant's  debts,  364. 

2.  Plea,  a  composition  payable  by  instalments,  that  plaintiff  discharged 

defendant  from  tendering  it  at  the  stipulated  times,  and  tender  thereof 
before  action,  365. 

3.  Replication,  denial  of  the  agreement,  366. 

4.  Plea  of  an  agreement  between  defendant  and  his  creditors  not  to  sue 

him  if  he  would  execute  a  trust  deed,  366. 

5.  Replication  to  a  plea  of  release,  setting  out  the  deed  of  release,  from 

which  it  appeared  that  the  release  was  to  be  void  in  case  the  bills 
securing  a  composition  were  not  paid,  and  averring  that  they  were 
not,  366. 
5a.  Equitable  replication,  setting  out  deed  and  alleging  fraudulent  prefer- 
ence, 366. 

6.  Plea  to  a  note,  that  it  was  given  to  secure  to  plaintiff  a  secret  advantage 

over  plaintiff's  other  creditors,  who,  with  the  plaintiff,  had  agreed  to 
accept  a  composition  from  defendant,  366. 

7.  Pleas  to  notes,  that  they  were  given  to  induce  the  plaintiff  to  take  up 

bills  in  respect  of  which  the  plaintiff  had  accepted  a  composition,  and 
upon  which  the  holders  were  threatening  to  sue  the  defendants,  367. 

8.  Plea  to  a  breach  of  covenant  for  not  keeping  up  a  policy,  that  the  policy 

had  been  assigned  to  secure  payment  of  an  overdue  bill  given  to  the 
plaintiff  by  way  of  fraudulent  preference  to  induce  him  to  agree  to  a 
composition,  367. 

9.  Indorsee  against  acceptor  of  a  bill;  plea  of  a  composition  deed  between 

the  drawer  and  other  creditors  of  the  defendant,  to  be  paid  after  the 
bill  became  due;  payment  of  the  composition;  and  that  the  drawer 
paid  the  residue  to  plaintiff"  after  the  bill  became  due,  367. 
COMPOSITION  TAKEN  FOR  THE  DEBT.    See  Composition  with  Cred- 
itors, 364. 
CONCEALMENT.     See  Fraud;  Insurance,  416. 
CONCLUSION  OF  DECLARATION.     See  Declaration. 
CONDITION. 

in  special  contract  with  carrier,  what  is  reasonable  or  otherwise,  96,  97,  104, 
note  (m),  357,  note  (y). 
CONDITION   OF  BOND.     See  Bond. 
CONDITION  PRECEDENT. 

performance  of,  if  denied,  must  be  pleaded,  39,  note  (u),  279,  367. 
form  of  averment  of  performance  of,  39,  and  note  (u). 
plea  of  condition  precedent  and  non-performance,  367. 
when  consideration  executed,  279. 
in  a  charter-party.  111,  note  (e). 
CONFESSION  AND  AVOIDANCE.     See  Pleas. 
CONSIDERATION.     See  Bills  of  Exchange,  336. 
executed,  promise  to  pay  implied  in,  33,  note  (a). 

for  bill,  when  particulars  of,  must  be  stated  in  particulars  of  demand,  35, 
note  (I), 
nonassumpsit  and  never  indebted,  deny  existence  of,  367. 

denial  of  performance  of  conditions  precedent  when  consideration  executed,  279. 

defence  of  want  of,  to  bUl  or  note,  what  defendant  must  show,  341,  note  (o). 

plea  simply  alleging  want  of,  341,  note  (o). 

distinction  between  original  absence  of,  and  failure  of,  343,  note  («). 

partial  failure  of  involving  a  question  of  unliquidated  damages,  in  defence  to 

suit  on  bill  or  note,  343,  note  (u). 
as  in  case  of  a  bill  or  note  for  the  price  of  an  unsound  horse  or  other  chattel, 
warranted  sound,  343,  note  (u). 
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CONSPIRACY. 

action  of,  498. 

damage,  not  mere  conspiracy,  gist  of  the  action,  498. 
against  principal  and  agent,  498. 
acts  of  conspirators  as  affecting  each  other,  498. 
count  for  conspiring  to  hiss  an  actor,  498. 
CONSTABLE.     See  Notice  op  Action,  674.    Trespass  to  the  Peksok,  610; 
when  he  may  arrest  without  warrant,  767. 
Plea  of  no  notice  of  action,  675. 
CONTINUING  NUISANCE. 

when  defendant  liable  for,  580. 
CONTRACT.    See  Alteration  of  Contract,  298. 
what  actions  are  in,  27. 
fortns  of  action  in,  may  be  joined,  27. 
exceptions,  27. 

simple  contract  debts  recovered  under  money  counts,  27. 
CONTRACTORS.     See  Negligence,  564,  670. 
CONTRIBUTORY  NEGLIGENCE.     See  Negligence. 
CONVERSION  OF  GOODS.     See  Trover,  618,  620. 
CONVICTION. 

plea  of,  in  abatement  for  felony,  391. 
plea  of,  before  magistrates  in  action  of  assault,  &c.  698. 
plea  that  plaintiff  is  a  convicted  felon,  347. 
COPYHOLD. 

count  for  fines,  116. 

plea  justifying  taking  coals  under  a  custom,  642. 

where  the  lord  pleads  lib.  ten.  vlaintiff  should  reply  the  copyhold  grant,  719, 
note  (2). 
COPYRIGHT.     See  Drama,  118  ;  Injunctions,  529. 

defence  that  assignment  of,  was  not  in  writing  need  not  be  specially  pleaded,  368. 
assignments  respectiny  dramatic  production  need  not  be  by  deed  or  registered, 

368. 
depends  upon  statute,  498. 

regulated  entirely  by  Congress,  in  the  United  States,  499. 
United  States  courts  have  exclusive  jurisdiction  over,  499. 
granted  for  twenty-eight  years,  Sfc.  499. 
book  of  registry,  499. 
non-registration  should  be  pleaded,  499. 
what  is  infringement  of,  500. 
effect  of  not  guilty,  642,  note  (z). 
statute  5  Sf6  Vict.  c.  45,  368,  643,  note  (a). 
Counts. 

for  printing  for  sale  pirated  copies  of  a  book,  500. 
for  selling  printed  copies,  501. 
other  forms,  501. 
Pleas. 

1.  Plea  denying  the  copyright,  642. 

2.  That  the  title  of  the  book  was  an  attempt  to  impose  it  on  the  public  as 

the  production  of  a  celebrated  author  who  had  not  written  it,  643. 
notice  to  be  given  with  the  pleas  in  an  action  for  pirating  a  copyright  in 
pursuance  of  statute,  643. 
CORPORATION.     See  Public  Company,  225,  451. 

must  sue  by  attorney  appointed  under  common  seal,  4. 

court  will  take  judicial  notice  of  under  act  of  parliament,  10,  note  (jo). 

included  in  words  "person  or  persons,"  501. 

when  liable  for  a  tort,  501,  602. 

for  negligent  acts  of  servants,  502. 
action  by  and  against  for  libel,  502. 
in  trover,  502. 

for  assault  and  battery,  502. 
for  malicious  prosecution,  502. 
municipal  corporations,  when  liable  to  action,  502. 
declarations  by  and  against,  13. 
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counts  against  corporate  bodies,  commissioners,  trustees,  &c.  in  various  cases,  for 
negligence,  495. 
CORRECTION.     See  Master  and  Servant,  668. 
plea  justifying  moderate,  of  an  apprentice,  669. 
assignment  of  excess,  672. 
COSTS. 

in  actions  by  assignees,  9,  note  (m). 
on  demurrer,  17,  note  (k). 
on  entry  o/" cassetur  breve,  17,  note  (k). 
plaintiff's,  on  confession  of  plea,  22,  note  (x). 
in  actions  of  trespass,  610. 
COUNT.     See  Declaration. 

several,  when  allowed,  5,  note  (a). 
joinder,  or  for  separate  causes  of  action,  27. 
in  contract  and  tort,  in  same  declaration,  477. 
See  Forms  op  Action. 
COUNTY  POLICE.     See  Notice  of  Action,  674. 

COURT,  COUNTY.     See  Notice  of  Action,  674  ;  Replevin,  591 ;  Tres- 
pass TO  Person,  776. 
COURT,  PAYMENT  INTO.    See  Payment  into  Court,  447. 

in  action  of  libel  against  newspapers,  661. 
COURT-MARTIAL. 

count  for  malicious  prosecution  before,  556,  Form  8. 
COVENANT.     See  Landlord  and  Tenant. 
special  form  of  action  in,  abolinlied,  27. 
covenant  not  to  sue  not  pleadable  in  bar,  369. 
reasonable  in  composition  deed,  322,  323. 
running  with  the  land,  198,  note  (i). 
implied,  quiet  enjoyment,  200,  note  (j). 

"demise,"  "grant,"  during  period  of  lessor's  interest,  200,  note  (j). 
construction,  200,  note  (y). 
damages,  200,  note  (<?). 
for  repair,  Sfc.  186,  note  (u),  187,  note  (x). 
COVERTURE.     See  Husband  and  Wipe. 

pleaded  in  abatement  or  bar,  368,  note  (y),  225,  note  (i). 
plea  of,  is  an  issuable  plea,  368,  note  {y). 
must  be  specially  pleaded,  368,  note  (y). 

proof  of  marriage,  368,  note  (z).  , 

replication,  368,  note  (z). 
plea  of  defendant's  coverture  when  contract  was  made,  368. 
COUNSEL'S  SIGNATURE. 

no  longer  necessary  to  pleading,  19,  note  (rt- 
CREDIT  UNEXPIRED. 

evidence  of  may  be  given  under  general  issue  or  plea  in  denial,  368. 
special  plea,  368. 
CREDIT,  MUTUAL.    See  Bankrupt,  316  ;   Set-off,  462. 

plea  of,  in  action  by  assignee  of  bankrupt,  467,  Form  13. 
CREDITORS.     See  Bankruptcy;  Composition,  364. 

declaration  by  judgment,  against  garnishee,  16. 
CRIM.  CON. 

action  of,  abolished,  528. 
CRBI.  STATUTES.    See  Notice  of  Action,  67^. 
CROPS.     See  Landlord  and  Tenant. 
common  count  for  crops  sold,  117. 
count  by  an  outgoing  against  incoming  tenant,  117. 
CRUELTY  TO  ANIMALS.     See  Notice  of  Action,  674. 
CULTIVATION.     See  Landlord  and  Tenant. 

counts  against  tenant  for  bad,  189,  192. 
CUSTOM. 

right  to  take  away  growing  crops  by  custom  of  the  county,  117,  note  (a). 
what  necessary  to  constitute  a  valid,  644. 
instances  of  good,  644. 
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plea  justifying  taking  coals  under,  642. 

form  in  replevin  justifying  taking  cattle  under,  644. 

plea  justifying  under  custom  to  erect  stalls  on  a  common  at  a  fair,  644. 
CUSTOM  AND  EXCISE  OFFICERS.     See  Notice  of  Action,  494,  674. 

DAMAGE  FEASANT.    See  Common  of  Pasture;  Distress,  644;  Replevin. 
DAMAGE. 

claim  of,  in  declaration,  4.  , 

DATE  OF  BILL  OF  EXCHANGE.     See  Bills. 
OF  DECLARATION.    See  Declaration. 
OF  PLEA.     See  Pleas. 
OF   DEMURRER,  1,  25. 
DAUGHTER.     See  Master  and  Servant. 
DEATH   OF  PARTIES   TO   ACTION. 

action  brought  by  assignee  does  not  abate  on  his  death,  8,  note  (i). 
death  of  sole  plaintiff  does  not  cause  action  to  abate,  15,  note  (6). 
form  of  declaration  by  or  against  a  surviving  plaintiff  or  defendant,  v^hen  the 

death  occurred  before  writ  issued,  15. 
commencement  of  declaration  where  one  of  the  plaintiffs  died  after  issuing  of 

the  writ,  15. 
the  like,  when  one  of  the  defendants  died  after  issuing  of  the  writ,  15. 
of  intestate,  title  of  executor  relates  back  to,  515. 
DEATH  BY  ACCIDENT.     See  Carriers,  492;  Negligence,  564. 

not  ground  of  action  at  common  law,  492,  note  (r). 
DEBT.     See  Contract. 

special  form  of  action  in,  abolished,  27. 
simple,  recovered  under  common  counts,  27. 
DECEIT.     See  Fraud,  392. 
DECLARATIONS. 

Commencements  and  conclusions  of. 
preliminary  observations,  1. 
title  of  the  court,  1. 

consequence  of  mistake  in,  1. 
date  of  declaration,  I. 
tohen  to  declare,  1. 
should  be  properly  entitled,  2. 
venue,  2. 
^plaintiffs  name,  2. 

consequence  of  mistake  in,  2. 
identity  of  plaintiff  if  his  name  be  wrongly  stated,  3. 
correction  of  mistake  in  declaration,  3,  4. 
vyrit  general,  declaration  particular,  and  vice  versS,  3. 
same  parties  in  writ  and  declaration,  3. 
declaration  in  person,  or  by  attorney,  4. 
infants,  idiots,  corporations,  Sfc.  4. 
defendant's  name,  4. 

mistake  of,  in  writ,  4. 
summoned,  l^c.  i. 
y    form  of  action,  i. 

variance  of  writ  with  declaration,  4. 

conclusion  of,  4,  5. 

when  plaintiff  omits  to  state  whether  he  sues  by  attorney  or  in  person,  19, 

note  (o). 
is  demurrable  if  it  omits  words  "  money  payable,^'  §■<;.  33,  note  (a), 
form  of  declaration  after  plea  in  abatement,  5. 
1.  In  action  commenced  in  superior  courts. 

1.  Declaration  after  a  writ  of  summons,  5. 

2.  Declaration  against  two  defendants,  where,  in  a  former  action  against 

one  of  them,  he  pleaded  the  non-joinder  of  the  other  in  abatement,  5. 

3.  Declaration  where  there  are  several  defendants,  and  the  writ  has  been 

specially  indorsed,  and  judgment  has  been  signed  against  one  defend- 
ant, who  has  suffered  judgment  by  default,  and  the  plaintiff  proceeds 
against  the  other  defendants,  6. 
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2.  Declarations  in  actions  removed  from  inferior  com-ts. 

1.  Commencement  of  declaration  in  an  action  after  removal  from  an  infe- 

rior court,  6. 

2.  Commencement  of  a  declaration  in  replevin,  —  see  Replkvin. 

3.  In  actions  by  and  against  particular  persons. 

1.  Commencement  and  conclusion  of  a  declaration  by  an  administrator,  7. 

2.  Declaration  by  an  administrator  with  the  will  annexed,  no  executor  be- 

ing appointed,  &o.  7. 

3.  By  an  administrator  with  the  will  annexed,  of  goods  left  unadministered 

by  an  executor  deceased,  7. 

4.  By  an  administrator  during  the  minority  of  an  executor,  P. 

5.  By  husband  and  wife,  administratrix,  7. 

6.  Against  an  administrator,  8. 
6a.  Another  form,  8. 

7.  By  the  assignees  of  a  bankrupt  or  insolvent  debtor,  8. 

8.  By  the  assignees  of  a  bankrupt  partner  and  the  solvent  partner,  9. 

9.  By  or  against  attorneys,  9. 

10.  By  trustees,  or  by  the  secretary  of  an  incorporated  railway  or  other 

company  hnpowered  by  statute  to  sue  by  their  secretary,  &c.  10. 

11.  By  or  against  trustees  of  friendly  societies, —  18  &  19  Vict.  c.  63;  21  & 

22  Vict.  c.  103,  10. 

12.  By  the  treasurer  of  a  loan  society,  10. 

13.  By  or  against  the  secretary  of  the  metropolitan  commissioners  of  sew- 

ers, 10. 

14.  Against  a  local  hoard  of  health,  1 0. 

15.  By  churchwardens  and  overseers  for  land,  &c.  held  of  them  under  59 

Geo.  3,  c.  12,  s.  12,  11. 

16.  By  the  public  oflScer  of  a  company  authorized  to  sue  by  royal  charter, 

or  letters-patent  granted  pursuant  to  1  Vict.  c.  73,  s.  3,  11. 

17.  By  railway  and  other  companies  under  the  8  &  9  Vict.  c.  16,  11. 

18.  By  a  joint  stock  company  completely  registered  under  the  joint  stock 

companies'  act,  20  &  21  Vict.  c.  14,  11. 

19.  By  or  against  companies  having  limited  liability  imder  19  &  20  Vict.  c. 

47,  and  20  &  21  Vict.  c.  14,  12. 

20.  By  a  banking  company  resistered  under  the  joint  stock  banking  com- 

panies' act,  1857,  20  &  2l  Vict.  c.  49,  12. 
'21.  By  an  official  liquidator  appointed  under  the  joint  stock  companies' 
(winding-up)  acts,  1856,  1857,  12. 

22.  By  or  against  a  corporation,  13. 

23.  By  an  executor,  13. 

24.  By  a  surviving  executor,  13. 

24a.  By  an  executor  of  an  executor,  13. 

25.  Against  an  executor,  or  husband  and  wife,  executrix,  13. 
25a.  Against  a  surviving  executor,  13. 

an  executor  de  son  tort,  how  sued,  14. 
256.  Against  heir  and  devisee,  14. 

26.  Against  hundredors,  14. 

27.  By  a  husband  and  wife,  14. 

28.  Against  husband  and  wife,  14. 

29.  By  or  against  an  infant,  14. 
29a.  Another  form,  14. 

SO.  By  an  informer,  15. 

31.  Against  peers  and  memhers  of  parliament,  15. 

32.  By  or  against  a  surviving  plaintiff  or  defendant,  where  the  death  oc- 

curred before  writ  issued,  15. 
3S.  Commencement  of  declaration  where  one  of  the  plaintiffs  died  after  the 

issuing  of  the  writ,  15. 
34.  The  like,  where  one  of  the  defendants  died  after  issuing  of  the  writ, 

15. 
85.  Declaration  by  judgment  creditor  against  garnishee  on  attachment  of 

debt  in  his  hands,  16. 
DECREE   OF   COURT   OF  EQUITY.    See  Judgments,  177. 
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DEED.     5ee  Bankruptcy,  322;  Bond,  87;  Composition,  364. 

defence  that  contract  arose  upon  a  deed,  369. 

defence  that  remedy  on  a  simple  contract  has  merged  in  a  subsequent  deed,  369. 

where  deed  is  collateral  to  contract,  369. 

covenant  not  to  sue  not  pleadable  in  bar,  369. 
DEFAMATION.     See  Libel  and  Slander,  538,  658. 
DEFECT  OF   FENCES.     See  Fences,  516;  Kbplkvin,  683. 
DEFENCE.     See  Trespass,  609,  696. 
DEFENDANT.    See  Parties  to  Actions. 
DEL   CREDERE   AGENT.     See  Agent,  46,  and  note  (e). 

not  necessary  his  engagement  should  be  in  tvriting,  46, 

note  (e). 
indebitatus  count  for  his  commission,  38,  note  {p)- 
DELIVERY   OF  BILL   OF   EXCHANGE.     See  Bills. 
DEMAND.     See  Particulars  of  Demand;  Trover,  618. 
DEMISE.     See  Landlord  and  Tenant. 
DEMURRAGE. 

common  count  for,  98,  117. 

when  this  count  suffices,  117,  note  (c). 

when  special  declaration  necessary,  117,  note  (c). 

when  master  can  sue  for,  and  when  owner  must,  117,  note  (c). 

meaning  of  term,  117,  note  (c). 

when  consignee  or  indorsee  of  bill  of  lading  liable  to  be  sued  for,  117,  note 
(c). 

as  to  demurrage  on  railways,  117,  note  (c). 

as  to  demurrage  generally,  117,  note  (c). 
DEMURRER,  24. 

form  of,  to  declaration,  25. 
form  of,  to  part,  25. 

to  a  plea,  26. 
joinder  in  demurrer,  26. 

error  in  date  of  pleadings  not  ground  for,  1. 

when  no  venue  is  laid  in  declaration,  2. 

when  the  plea  is  defective,  17,  note  (k). 

time  to  plead  after  amendment,  18. 

general,  is  an  issuable  plea,  19. 

and  pleading  to  same  matter,  21,  note  (Z). 

special  demurrers  abolished,  24. 

judgment  on,  ii.  ^-^ 

costs  on,  24. 

•marginal  note,  25,  note  (V). 

demurrer  book,  25,  note  (6). 

points  for  argument,  25,  note  (V). 

trivial  and  frivolous,  25,  note  (6). 

to  issuable  pleas,  25,  note  (b). 

must  be  confined  to  defective  part  of  pleading,  25,  note  (c). 

consequence  of  not  so  confining  it,  25,  note  (c). 

notice  to  join  in  demurrer,  26,  note  (d). 

plaintiff  cannot  add  joinder  for  defendant,  26,  note  (d). 

will  lie  to  declaration  for  omission  of  "  money  payable,  ^c."  33,  note  (a). 

when  to  the  whole  declaration,  25,  note  (c). 

how  plea,  good  in  part  and  bad  in  part,  to  be  construed  on  demurrer,  25, 
note  (c). 

who  to  begin  an  argument  of,  26,  note  {d). 
DE  SON  TORT.    See  Executors  and  Administrators. 
DETENTION  OF  GOODS.     See  Trover  and  Detinue,  622. 
DETINUE.     See  Trover,  622,  727. 

DEVIATION.     See  Insurance,  412,  Form  9,  and  note  (g). 
DILAPIDATIONS.     See  Landlord,  &c.;  Rector,  591. 
DIRECTOR  OF  COMPANY.     See  Public  Company,  225,  451. 
DISCHARGE.     See  Accord,  288;  Bankrupt;  Payment,  488. 

plea  in  action  for  escape  that  debtor  was  discharged  by  bankrupt  commissioner, 
650. 
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DISCHARGE.  —  Continued. 

of  bankrupt,  validiti^  of,  to  be  tested,  in  the  United  States,  only  under  the  pro- 
visions of  the  bankrupt  act,  317. 

certificate  of,  made  conclusive  under  United  States  bankrupt  act,  817. 
DISCLAIMER  OF  A  PATENT.     See  Patent. 
DISCOUNT.     See  Bills. 
DISHONOR  OF  BILL.     See  Bills,  73,  330. 
DISTRESS. 

trespasser,  ab  initio,  503. 

damage  feasant,  503. 

for  rent,  11  Geo.  2,  c.  19,  503. 

appraisers  not  to  be  joined  in  action  if  irregular,  50'3. 

broker's  authority  to  distrain,  503. 

as  to  adding  a  count  in  trover,  504. 

requisites  to  justify  levying  and  distress,  504. 

rights  of  a  mo7'tgagor  and  his  assignee,  504. 

affirmation  of  tenancy  by  distress,  504. 

may  be  made  within  s}X  months,  504. 

executors  of  a  lessor  may  distrain,  504. 

breaking  open  outer  door,  504.' 

as  to  goods  of  ajnbassador,  504. 

goods  in  pawn  are  exempt  from,  504. 

goods  of  a  stranger,  504. 

when  landlord  gives  general  authority,  504. 

for  taking  excessive  distress,  505. 

for  distraining  and  selling  without  notice,  507. 

for  not  selling  far  the  best  price,  508. 

for  distraining  beasts,  ^-c.  there  being  otlier  sufficient  distress,  510. 

for  distraining  tools  of  trade,  510. 

plea  of  general  issue  by  landlords  and  bailiffs,  287,  644. 

tender  of  amends,  645. 

wheji  special  pleas  of  justification  should  be  pleaded,  645. 

replications,  645. 

new  assignmeiU,  671. 
Counts. 

1.  For  distraining,  &c.  where  no  rent  was  due  to  recover  double  value, 

505. 

2.  For  taking  an  excessive  distress,  505. 

3.  For  taking  an  excessive  distress  for  a  poor-rate,  507. 

4.  For  distraining  and  selling  without  notice,  507. 

5.  For  not  selling  the  goods  for  the  best  price,  508. 

6.  For  selling  without  having  the  goods  appraised  by  two  appraisers,  508. 

7.  For  making  extortionate  charges,  and  selling  the  goods  for  them,  509. 

8.  For  not  taking  due  care  of  goods  distrained,  '509. 

9.  Against  a  distraining  broker,  for  not  giving  the  tenant  a  copy  of  the 

charges  of  the  distress,  509. 

10.  For  not  leaving  the  overplus  of  the  proceeds  of  a  distress  with  the 

sheriff,  &c.  509. 

11.  For  distraining  the  plough  and  sheep,  there  being  other  sufficient  goods, 

510. 

12.  For  distraining  tools  of  trade,  there  being  other  sufficient  goods,  510. 
IS.  For  making  a  second  distress  for  the  same  rent  on  the  same  goods,  511. 

14.  For  driving  a  distress  for  more  than  three  miles  out  of  the  hundred, 

511. 

15.  For  refusing  to  restore  the  goods  on  tender  of  the  rent  and  costs,  511. 

16.  For  selling  the  goods  within  the  five  days,  512. 

17.  For  not  removing  the  goods  within  a  reasonable  time  after  the  lapse  of 

the  five  days,  512. 

18.  For  selling  a  growing  crop  before  it  was  gathered  and  appraised,  512. 

19.  For  selling  more  goods  than  was  necessary  under  a  distress  for  rent,  512. 

20.  For  impounding  sheep  in  an  improper  pound,  512. 

By  landlord  for  removing  goods  to  prevent  distress,  1S3. 
Pleas. 

1.  Not  guilty  by  statute,  287. 
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2.  Plea  justifying  under  a  distress  for  rent  due  for  other  premises,  the 

plaintiff'  having  fraudulently  removed  his  goods  to  the  locus  in  quo  to 
prevent  a  distress,  645. 

3.  Plea  of  tender  of  amends  to  a  declaration  for  an  irregular  distress,  646. 

4.  To  a  plea  justifying  taking  goods  under  a  distress  for  rent,  replication 

that  they  were  privileged  as  being  on  the  premises  in  the  way  of 
trade,  646. 
6.  Plea  to  a  count  for  not  leaving  the  overplus  with  the  sheriff,  that  there 
was  no  overplus,  647. 

6.  Justification  for  seizing,  &c.  cattle  under  a  distress,  damage  feasant, 

647. 

7.  The  like  by  a  pound-keeper,  stating  the  delivery  of  the  cattle  to  him, 

647. 

8.  Justification  by  a  lord  of  a  manor  for  seizing  cattle  because  they  were 

trespassing  on   a  common,   and  replication,  badness  of  the  pound, 
647. 

9.  Replication  to  pleas,  damage  feasant,  647. 
Other  forms  justifying  under  a  distress  for  other  causes. ' 

1.  Plea  justifying  under  a  justice's  warrant  for  non-payment  of  a  gas  rent, 

replication  no  summons  before  conviction,  648. 

2.  For  parochial  rates,  648. 

3.  For  a  rate  under  an  inclosure  act,  648. 

4.  For  a  sewers  rate,  648. 

5.  For  a  rate  for  surveyor's  salary  under  13  Geo.  3,  c.  78,  648. 

6.  For  a  fine  for  contempt  of  court,  648. 

7.  Seizure  of  defective  weights  under  authority  of  a  leet,  648. 
DISTURBANCE  OF  COMMON.  See  Common  of  Pasture,  496. 
DITCHES.     See  Fences,  516. 

DOG.     See  Mischievous  Animals,  561. 
Pleas. 

1.  Plea  justifying  taking  a  trespassing  dog,  648. 

2.  Plea  justifying  settling  dog  spears,  648. 

3.  Plea  justifying  shooting  a  dog  for  trespassing  on  plaintiff's  close  after 

notice  to  the  owner,  649. 

4.  The  like  for  attacking  plaintiff,  649. 

5.  The  like  for  worrying  sheep,  649. 
DOMESTIC  SERVANT.     See  Master  and  Servant. 
DOORS, 

breaking,  to  make  distress,  504. 
DOUBLE  RENT.     See  Landlord  and  Tenant. 
DOUBLE  VALUE.     See  Landlord  and  Tenant. 
DRAIN. 

declaration  against  commissioners  for  stopping  up,  629,  Form  4. 
for  stopping  up,  630,  Forms  12-14. 
DRAMA.     See  Copyright. 

actions  for  penalties  for  acting  unlicensed  plays,  118. 

for  infringing  literary  property,  118. 
acts  of  parliament  concerning,  118. 
DRAWER  OF  A  BILL.     See  Bills. 
DRIVING.     See  Negligence,  675. 
DRUNKENNESS. 

must  he  specially  pleaded,  369,  note  (a). 

Plea  to  an  action  on  a  bill  that  defendant  was  drunk  when  he  indorsed,  369. 
DURESS. 

avoids  a  contract,  369. 

upon  goods,  370. 

money  extorted  by  duress  of  goods,  370. 

contract  made  under,  is  voidable  only,  370. 

must  be  specially  pleaded,  369. 

1.  Answer  of  duress  in  an  action  on  a  promissory  note,  370. 

2.  Plea  that  the  defendant  was  induced  to  contract  by  duress  of  threats,  370. 
DUTY. 

allegation  of,  477. 
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DWELLlNGr-HOUSE.     See  Landlord  and  Tenant;  Nuisance,  580;  Tres- 
pass, 615,  757. 

EASEMENTS.     See  Ancient  Lights,  479;  Common  of  Pasture,  496,  640; 
Fences,   516  ;    Support,   604 ;    Trespass,    Watercourses,   624 ;    Wats, 
631. 

prescription  act  2  If  3  W.  4,  c.  71,  479. 
statements  in  declarations,  513. 
disturbance  affranchise,  513. 
General  issue  and  special  pleas  of  right  to,  649. 
EAVES.     See  Watercourses,  624. 
EFFECTS. 

want  of.     See  Bills. 
count,  indorsee  against  drawer,  where  notice  of  dishonor  was  not  given  or  pre- 
sentment made,  but  the  drawer  had  no  effects  in  the  drawee's  hands,  79, 
Form  15. 
plea  in  a  similar  action  335,  Form  15. 
EJECTMENT.     See  Landlord  and  Tenant. 
ELECTION. 

action  to  recover  penalty  for  bribery  at,  92. 
ELECTRIC  TELEGRAPH  COMPANY.    See  Public  Company. 
ENGINEER. 

count  against,  for  not  preparing  plans,  591. 
count  by,  for  libel,  547. 
ENGRAVINGS.     See  Coptright,  498. 
ENROLMENT.     See  Patent. 

ENTICING  AWAY   SERVANT.     See  Master  and  Servant,  560. 
ENTRY. 

form  of  writ  of,  to  recover  the  possession  of  land,  118. 
form  of  plea  of  the  general  issue,  118. 
ENTRY   INTO   REAL   PROPERTY.     See  Trespass. 
EQUITABLE   PLEAS.    REPLICATIONS. 
commencement  of,  22,  and  note  (y). 
common  law  procedure  act,  370. 

may  be  pleaded  by  defendant  in  any  catise  or  plaintiff  in  rqilevin,  370. 
rq>lication  on  equitable  grounds,  371. 
only  pleadable  where  equity  would  grant  an  absolute  unconditional  injuncticm, 

371. 
instances  of  had  pleas,  371. 

replication  showing  that  plaintiff's  remedy  is  only  in  equity  is  had,  372. 
replication  consistent  tcith  legal  right  alleged  in  declaration  is  good,  372. 
previous  pleading  on  equitable  grounds  subsequent  should  be  so  too,  373. 
mistake,  373. 
reforming  contract,  373. 
equitable  set-off,  373. 
to  an  action  for  use  and  occupation,  374. 
setting  up  same  matter  in  law  and  equity,  3  74. 
equitable  plea  may  he  supported  as  defence  at  law,  374. 
leave  necessary  when  pleaded  with  other  pleas,  374. 
demurrer  allowed  when  it  is  doubtful  if  plea  is  good,  375. 
not  pleadable  in  ejectment,  375. 
of  acquiescence  to  a  trespass,  658. 
Pleas. 

commencements  of  equitable  pleadings,  22. 
Mistake. 

1.  Plea  to  an  action  of  trover  for  goods,  that  the  goods  in  question 

were  sold  to  and  paid  for  by  the  defendant,  but,  by  mistake  of  the 
brokers  employed  by  the  plaintiff  and  defendant,  were  not  in- 
cluded in  the  bought  and  sold  notes,  375. 

2.  Plea  to  an  action  for  not  paying  for  goods,  part  of  which  had  been 

taken,  and  for  not  accepting  the  residue —  that  the  sale  was  by 
sample,  and  that  the  brokers  acting  for  plaintiff  and  defendant  by 
mistiike  omitted  that  term  from  the  bought  and  sold  notes,  and 
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defendants,  in  ignorance  tliat  the  goods  were  not  equal  to  sample, 
took  delivery  of  part,  but  refused  to  accept  the  residue,  which 
was  still  under  the  control  of  the  plaintiff,  and  had  paid  into  court, 
upon  a  count  for  goods  sold  and  delivered,  the  value  of  the  goods 
taken,  375. 

3.  Plea  to  an  action  on  a  charter-party,  that  by  mistake,  contrary  to 

the  intention  of  plaintiff  and  defendant,  it  was  signed  so  as  to 
make  the  defendant,  who  was  only  an  agent,  personally  hable, 
375. 

4.  Plea  to  an  action  for  breach  of  a  covenant  not  to  prastise  as  a  sur- 

geon within  a  certain  district  —  that  the  practising  was  in  a  part 
of  the  district  which  had  been  treated  as  not  within  the  district, 
and  never  intended  by  the  parties  to  be  included  in  the  covenant, 
and  which  was  so  included  by  mutual  mista,ke,  375. 

5.  Replication  to  a  plea  of  release,  that  the  release  was  by  mistake 

worded  to  include  the  claim  sued  on,  376. 

6.  Replication  in  an  action  by  a  co-surety  for  contribution,  to  a  plea  of 

'discharge  by  the  plaintiff  of  the  principal,  that  the  agreement  by 
which  it  was  alleged  the  principal  was  discharged  was  worded  by 
mistake  so  as  to  include  the  claim  in  respect  of  which  contribution 
was  sought,  and  that  the  true  agreement  had  been  performed, 
376. 
Set-off. 

7.  Plea  of  a  set-off  of  a  judgment  debt  recovered  in  the  name  of  a 

trustee  who  never  had  any  beneficial  interest  in  it,  376. 

8.  Plea  of  set-off  of  money  in  the  hands  of  the  plaintiff  equitably  as- 

signed to  the  defendants  with  the  plaintiff's  assent,  376. 
Principal  and  Surety. 

9.  Plea  to  an  action  on  a  promissory  note,  that  the  defendant  made 

the  note  as  surety  only  for  another  maker,  to  whom  the  plaintiff 
gave  time,  376. 

10.  Plea  to  an  action  by  an  indorsee  against  the  acceptor  of  a  bill  for 

the  accommodation  of  the  drawer,  that  the  plaintiff,  by  entering 
into  a  deed  of  arrangement,  had  given  time  to  the  drawer,  376. 

11.  Plea  to  an  action  on  a  promissory  note,  that  the  defendant  joined  in 

it  as  surety  for  E. ,  the  other  maker,  and  that  the  plaintiff,  know- 
ing this,  agreed  that  he  would  call  in  the  note  within  three  years, 
but,  having  omitted  to  do  so,  he  lost  the  means  of  obtaining  pay- 
ment from  E.,  who  had  since  become  insolvent,  376. 

12.  Plea  to  an  action  on  a  promissory  note,  that  the  plaintiff  was  surety 

only  for  a  loan  by  the  plaintiff  to  one  E. ,  and  that  the  plaintiff 
had  negligently  sold  goods  sufficient  to  cover  the  loan  cinder  a  bill 
of  sale  which,  together  with  the  note,  had  been  given  as  security 
for  the  loan,  377. 

12a.  Plea  to  an  action  on  a  bill  of  exchange,  that  bill  was  accepted  by 
defendant  as  payment  for  goods  agreed  to  be  sold  and  shipped,  &c. 
by  the  drawer  to  the  defendant,  that  part  only  was  shipped,  that 
drawer  paid  plaintiff's  amount  of  bill,  and  that  defendant  has  a 
set-off  against  drawer,  377. 

1 2b.  Plea  to  an  action  for  not  letting,  &c.  that  the  purposes  for  which 
&c.  were  not  legal,  377. 

13.  Plea  to  a  bond  of  guaranty  to  the  extent  of  £100,  to  secure  a  bank- 

ing account,  that  advances  were  not  to  be  made  beyond  that  sum, 
and  that  greater  advances  had  been  made,  377. 

14.  Plea  to  an  action  on  a  guaranty  for  the  completion  of  work,  that 

the  completion  had  been  prevented  by  fire,  and  that  the  plaintiff 
had  contracted  with  the  principal  to  insure  against  fire,  but  had 
not  done  so,  377. 
Generally. 

15.  Plea,  to  detinue  for  deeds,  &c.  against  the  registered  officer  of  a 

banking  company,  and  equitable  mortgage  to  secure  advances  to 
a  third  party,  377. 
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16.  Plea,  to  an  action  on  a  covenant  in  a  mortgage  deed  for  payment  of 

principal  money  and  interest,  that  the  mortgaged  property  had 
been  sold  by  the  plaintiff  under  the  power  of  sale,  and  sufficient 
realized  to  pay  the  debt,  378. 

17.  Plea,  to  a  like  action,  that  defendant  and  wife  (since  dead)  mort- 

gaged the  property,  being  the  wife's,  and  sufficient  in  value,  to 
pay  off  a  debt  to  tie  defendant  contracted  by  the  wife  before 
marriage,  and  that  the  plaintiff,  as  the  wife's  heir-at-law,  is  en- 
titled to  the  equity  of  redemption,  378. 

18.  Plea  setting  up  a  grant  of  escheated  property,  and  suing  grantor 

contrary  to  good  faith,  378. 

19.  Plea,  to  an  action  for  obstructing  lights,  &c.  that  the  obstruction 

was  occasioned  by  the  pulling  down  of  old  buildings  and  the  erect- 
ing of  new,  at  a  great  expense,  with  the  knowledge,  acquiescence, 
and  consent  of  the  plaintiff,  378. 

20.  Replication,  that  the  plaintiff  acquiesced,  upon  the  faith  of  false 

representations  made  by  defendant,  378. 

21.  Plea,  to  an  action  on  an  agreement,  for  non-payment  of  the  price  of 

bark,  that  plaintiff  was  merely  an  agent,  and  that  the  defend- 
ant agreed  to  pay  at  a  rate  mentioned  in  the  agreement,  on  the 
assurance  that  he  should  only  be  called  upon  to  pay  a  certain  price 
and  the  actual  expense  iucurred,  and  that  the  defendant  settled 
with  the  principal,  who  had  notice,  on  the  real  terms  of  the  coii- 
tract,  378. 

22.  Plea,  to  an  action  by  a  joint  stock  company  against  a  shareholder, 

for  calls,  a  performed  agreement  between  the  defendant,  who  was 
a  director,  and  the  other  directors,  that  he  should  retire  arid 
transfer  his  shares  to  the  secretary,  for  the  benefit  of  the  comr 
pany,  379. 

23.  Plea,  to  breaches  of  covenant  for  non-payment  of  premiums  which 

had  accrued  due  after  certificate  in  bankruptcy,  on  a  policy  given 
to  secure  a  debt,  that  the  plaintiff  proved  a  jrre.it  part  of  the  debt 
under  the  petition,  and  elected  to  take  the  benefit  of  it,  379. 

24.  Replication   to  a  plea  of  untrue  statement  in  an  action  on  a  life- 

policy  that  the  policy  was  effected  upon  the  faith  of  a  prospectus 
stating  that  policies  should  be  indisputable  except  in  case  of  fraud, 
379. 

25.  Replication  to  a  plea  of  release,  that  it  was  collusive  between  the 

nominal  plaintiff  and  the  defendant  to  defeat  the  assignee  of  the 
claim,  for  whose  benefit  the  action  was  brought,  379. 
EQUITABLE  PLEAS  OF  LIEN.     See  Tkovek  and  Detinue,  728,  732. 
EQUITY.     See  Judgment,  176,  177. 
ESCAPE.     See  Sheriff,  595. 
Effect  of  not  guilty,  649. 
Pleas. 

1.  To  an  action  against  the  sheriff  for  an  escape  or  for  not  taking  a  person 

on  mesne  process,  that  he  was  not  indebted  to  plaintiff,  650. 

2.  Plea,  to  an  action  against  the  sheriff  for  an  escape  on  mesne  process,  that 

he  took  a  bail  bond  which  he  assigned  to  the  plaintiff,  650. 

3.  Plea,  that  the  escape  was  by  the  fraud,  &c.  of  the  assignee  of  the  judg- 

ment, 650. 

4.  Plea,  that  tha  escape  was  without  the  knowledge  of  the  defendant,  and 

that  the  debtor  voluntarily  returned  into  custody,  650. 

5.  Plea,  showing  that  the  custody  of  the  prisoner  was  not  legal,  650. 

6.  Plea,  that  the  debtor  was  discharged  by  a  bankruptcy  commissioner 

under  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  650. 

7.  Plea,  that  the  debtor  produced  a  certificate  of  registration  of  a  deed 

under  bankruptcy  act,  1861,  whereupon  defendant   discharged  him, 
and  replication,  650. 
ESTATE.   See  Slander  op  Title,  549,  665. 
ESTOPPEL,  379,  651.' 

what  is  meant  by,  379.     . 
vol..  II.  50 
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are  three  hinds  of — 

by  matter  of  record  : 

hy  matter  in  writing  : 

by  matter  in  pais,  379. 
matter  of  record  or  writing  conclusive  when  pleaded,  880. 
matter  in  pais  need  not  be  specially  pleaded,  380. 
appearing  on  face  of  pleadings,  380. 
does  not  bind  a  stranger,  380. 
deed  bar  to  an  action,  380. 
effect  of  recovery  of  judgment,'  380. 
as  to  the  manner  and  form  of  pleading  estoppel,  380. 
tohen  and  how  far  it  must  be  pleaded,  380. 
Pleas. 

1.  Commencement  and  conclusion  of  a  plea  of  matter  of  estoppel,  381. 

2.  Replication  by  way  of  estoppel  to  a  plea,  381. 

3.  Plea,  by  way  of  estoppel,  that  the  plaintiff  brought  an  action  against  the 

defendant  for  the  same  cause  of  action,  and  that  the  defendant  had 
judgment,  381. 
EVICTION,  ^e  Landlord  AND  Tenant;  Replevin,  685. 
plea  of,  426,  Form  13. 
plea  of  partial,  427,  Form  14. 

for  law,  see  notes  to  above  Forms. 
EXCEPTION. 

in  a  lease,  185,  note  (q),  188,  note  (z). 
in  a  charter-party.  111,  note  (d). 
EXCESS.     See  New  Assignment,  671;  Trespass,  698,  Form  4,  and  note.  («). 
EXCESSIVE  DISTRESS.     See  Distress,  505. 
EXCHANGE. 

nature  of  this  contract,  119,  note  (d). 

declaration  must,  in  general,  be  special,  119,  note  (d). 

if  for  money  and  goods,  and  goods  have  been  delivered,  common  count  lies  for 

the  money,  119,  note  (d). 
proof  of  exchange  will  not  support  an  averment  of  sale,  119,  note  (e). 
contract  of,  an  entire  contract,  119,  note  (/). 
count  for  not  delivering  goods,  &c.  on  contract  of,  119. 

for  money  payable  on  an  exchange  of  goods,  119. 
plea,  that  defendant  delivered  the  goods  in  exchange,  382. 
ExduSE. 

of  presentment  of  bill,  79,  note  (jf). 
EXECUTION.  See  Sheriff,  595,  690;  Trespass  to  the  Person,  610,  696. 
count  for  issuing,  on  warrant  for  larger  sum  than  due,  554,  Form  8. 
on  cognovit,  554,  Form  9. 
for  false  return  on  writs  of,  596,  Form  1. 

for  removing  goods  taken  in,  without  satisfying  a  year's  rent  due,  599, 
Form  12. 
EXECUTORS  AND  ADMINISTRATORS.    See  Heirs  and  Devisees;  Hus- 
band AND  Wife. 

must  bring  actions  for  breach  of  contracts  with  deceased,  119. 

except  where  personal  suffering  only  caused,  as  for  breach  of  promise  of 
marriage,  119. 
of  a  survivor  of  several  Jointly  interested,  119. 
executor  of  an  executor,  119. 

of  an  administrator  does  not  represent  the  intestate's  estate,  119,  120. 
executor  may  commence  action  before  probate,  120. 

Imt  generally  administrator  must  frst  liave  letters  of  administration,  120. 
administrator  may  have  action  for  injury  to  goods  of  intestate  before  letters 
granted,  120. 

may  waive  the  tort  where  wrong-doer  has  sold  the  property,  and  recover 
far  money  had  and  received,  120. 
in  Massachusetts  letters  of  administration  make  valid  all  acts  of  administrator 
in  settlement  of  the  estate  from  time  of  death,  120. 
so  of  an  executor  in  Missouri,  120. 
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parties  in  action  by  and  against,  119. 
title  of,  relates  to  death  of  testator  or  intestate,  120,  515. 

all  the  executors  must  be  made  plaintiffs,  1 20. 
non-joinder  of  co-executor  must  be  pleaded  in  abatement,  120. 
character  of,  admitted  unless  specially  denied,  120. 
description  of,  in  writ,  3. 
liability  of,  for  costs,  120. 
when  liable  for  funeral  expenses,  124,  note  (o). 
bound  though  not  named  in  contract  of  testator  or  intestate,  120. 
when  they  may  be  sued,  120,  124,  note  (o). 

as  to  contracts  requiring  personal  performance,  shUl  or  taste  of  deceasedf 
120. 
of  joint  or  several,  or  joint  and  several  contractors,  120,  121. 
all  the  executors  must  be  sued,  except,  Sj-c.  121. 
executor  de  son  tort,  121. 
who  is,  and  how  sued,  14,  121. 

may  be  joined  with  lawful  executor,  but  not  with  administrator,  121. 
what  acts  sufficient  to  charge  a  person  as  executor  de  son  tort,  121. 

providing  for  funeral  or  funeral  expenses  of  deceased  out  of  the  es- 
tate is  no(,121. 
agent  of  the  executors,  who  afterwards  prove  the  wUl  is  not,  121. 
executors  only  liable  to  extent  of  assets,  121. 
when  liable  for  debt  of  testator,  121. 

has  the  same  right  of  action  for  injury  to  personal  estate  as  deceased,  518. 
as  to  injuries  resulting  in  death,  514. 
damages,  514,  515. 

cannot  maintain  action  for  assault,  Ifc.  615. 
when  death  of  plaintiff  or  defendant  does  not  abate  action,  515. 
commencements  and  conclusions  of  declarations  by  and  against,  7,  8,  13. 
Counts  by  and  against. 

1.  By  an  administrator,  7. 

2.  With  the  will  annexed,  7. 

3.  Of  goods  left  unadministered,  7.  < 

4.  During  the  minority  of  an  executor,  7. 

5.  By  husband  and  wife  administratrix,  7. 

6.  Against  an  administrator,  8. 

23.  By  an  executor,  13. 

24.  By  a  surviving  executor,  13. 

24a.  By  an  executor  of  an  executor,  13. 

25.  Against  an  executor  or  husband  and  wife  executrix,  13. 
25a.  Against  a  surviving  executor,  13. 

Counts. 

In  contract. 

1.  Common  count  by  an  executor  or  administrator  on  causes  of  action 

accruing  to  the  deceased,  with  an  account  stated  with  the  plaintiff 
as  executor,  121.     See  122,  note  (I). 

2.  Another  count,  alleging  the  debt  to  be  payable  to  the  plaintiff  for 

a  consideration  moving  from  the  deceased,  122. 

3.  By  an  executor  or  administrator,  on  causes  of  action  accruing  to 

Mm  after  the  death,  122. 

he  may  so  declare,  whenever  the  sum  claimed  would,  when  recovered, 
be  assets,  122,  note  (T). 

as  for  goods  sold  by  him  which  were  the  testator's,  122, 
note  {I), 
or  were  acquired  by  the  executor  in  managing  the  testator's  busi- 
ness, 122,  note  (I), 
for  clothes  ordered  by  testator,  butfnished  by  executor,  122, 

note  (l). 
for  work  done,  materials  provided,  money  paid,  had,  and  re- 
ceived, account  stated,  122,  note  (T). 
but  llie  executor  or  administrator  may,  in  such  eases,  sue  as  such, 
or  not,  at  his  option,  122,  note  (l). 
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count  on  a  demand  as  executor  or  administrator  may  be  joined  mith 
another  in  Ms  own  right,  when,  122,  note  (Z). 

4.  By  an  executor,  for  use  and  occupation,  to  recover  a  quarter's  rent, 

where  the  testator  died  during  the  currency  of  the  quarter,  122. 

5.  By  executors,  to  recover  the  value  of  work,  &c.  done  partly  by  the 

testator,  and  finislied  by  the  executors  after  his  death,  in  pursu- 
ance of  defendant's  contract  with  him,  123. 

it  is  necessary  to  declare  specially  in  such  case,  123,  note  (m). 
See  122,  note  (I). 

6.  Against  an  administrator,  for  not  receiving  goods  sold  to  the  intes- 
1  ,  tate,  123.  ■ 

7.  Common  count  against  an  executor  or  administrator  alleging  a  debt 

from  the  testator,  with  an  account  stated  by  the  defendant,  123. 

8.  Second  count,  laying  the  debt  by  the  executor  on  a  consideration 

moving  from  the  deceased,  123. 

9.  Against  an  executor,  on  a  cause  of  action  arising  after  the  testator's 

death,  124. 

in  what  cases  an  executor  may  be  sued  as  such,  and  in  what 

he  may  not,  124,  note  (o).    . 
what  counts  against  may  be  joined,  and  what  may  not,  124, 
note  (o). 

10.  Against  an  executor,  on  his  promise  to  pay  a  sum  of  money  in  con- 

sideration that  the  plaintiff  would  rescind  a  contract  for  the  hire 
of  a  carriage,  made  with  the  testator,  124. 

11.  Form  of  an  indebitatus  count  against  an  executor  for  a  legacy  which 

.the  executor  had  retained  by  agreement  with  the  legatee,  124. 

when  an  executor  may  be  sued  at  law  for  the  recovery  of  a  leg- 
acy, 124,  note  (p). 

in  Massachusetts  every  legatee  may  recover  his  legacy 
in  an  action,  124,  note  (^). 

which  may  be  brought  upon  demand  after  one  year 
succeeding    executor's   appointment,  124,  note 

no  limit  to  the  time  for  bringing  the  action,  124, 
note  (p). 
when  action  lies  for  legacy  in  Connecticut  and  New  Hamp- 
shire, 124,  note  (p). 

12.  Against  executors,  for  use  and  occupation  of  pi-emises  held  by  them 

as  executors  under  a  demise  to  the  testator,  125. 

13.  By  husband  and  wife,  administratrix  or  executrix,  125. 
In  tort. 

1.  By  an  executor  or  administrator  for  an  injury  to  the  «eal  estate  of 

the  testator  or  intestate,  515. 

2.  By  an  executor  for  trover  and  conversion  in  the  testator's  lifetime; 

&c.  516. 

3.  By  the  executor  of  a  passenger  who  was  killed  by  the  negligence  of 

the  defendants  as  carriers  of  passengers,  516. 
Pleas. 

1.  Plea  that  plaintiff  is  not  executor  or  administrator,  382. 
--2.  Plea  that  defendant  is  not  administrator,  382. 

3.  Plea  that  defendant  is  not  executor,  382. 

4.  Never  indebted,  383. 

5.  Plea  by  an  executor  of  never  indebted  except  as  to  part;  confession 

thereof;  a,ad plene  administravit,  383. 

6.  Plea  of  plene  administravit,  384. 

General  observations  thereon,  884. 

7.  Replication  joining  issue,  and  award  of  venire,  where  the  debt  is  not 

denied,  and  the  plaintiff  joins  issue  on  defendant's  plea,  385. 

8.  Replication,  that  defendant  received  assets  after  the  commencement  of 

the  suit,  885. 

9.  Issue,  where  there  is  a  plea  denying  the  debt,  besides  plene  administravit, 

and  plaintiff  takes  judgment  of  future  assets,  upon  the  latter  plea,  385. 
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10.  Plene  administravit  prosier,  386. 

1 1 .  Plea  of  an  outstanding  judgment  debt  or  specialty  against  the  testator, 

undpleiie  administravit prceter,  386. 

12.  To  a  plea  of  plene  administravit  and  an  outstanding  judgment  against 

the  testator, — replication,  that  the  testator  satisfied  the  judgment, 
and  that  it  is  fraudulently  kept  on  foot,  387. 

13.  Plea  of  judgment  recovered  against  an  executor,  and  payment  thereon 

by  him  after  action  brought,  387. 

14.  Replication  thereto,  that  the  judgment  is  fraudulent,  388. 

15.  Plea  of  retainer  by  an  executor  for  his  own  debt,  389. 

16.  Replication  thereto,  denial  of  the  debt  retained  for,  389. 

17.  Form  of  judgment  by  cognovit  against  an  executor,  389. 

18.  Plea,  to  an  action  by  an  executor,  that  the  testator  died  before  breach 

of  the  agreement  sued  on,  389. 
19.,  Plea  to  an  action  charging  the  defendant  for  rent  as  assignee  of  the 
term,  that  the  defendant  became  assignee  only  as  executor,  and  that 
the  premises  yielded  no  profit,  and  plene  administravit,  390. 
20.  Plea  to  a  like  action,  that  the  defendant  became  assignee  only  as  admin- 
istrator, that  the  premises  yielded  only  $ ,  anA  plene  administravit 

prceter,  390. 
Avowry  in  replevin  by  executors,  for  rent  due  to  their  testator,  687. 
EXONERATION.    See  Accord  and  Satisfaction,  288;  Release,  455;  Re- 
scinded CONTKACT,  457. 
EXPULSION.     See  Trespass. 

after  peaceable  entry,  must  be  a  request  to  leave,  700,  note  (c). 
pleas  justifying,  see  Trespass,  699  et  seq. 
EXTENT. 

count  for  causing,  to  issue  against  plaintiff's  goods,  554,  Form  12. 
EXTORTION. 

form  of  declaration  for,  125. 

should  state  what  ought  to  be  taken,  and  what  was  the  excess,  125. 
action  against  bailiff  for,  51,  Form  2. 

for  making  extortionate  charges  and  selling  goods  for  them,  509,  Form  7. 
for  libel,  charging  a  proctor  with,  546. 
against  sheriff,  for,  600,  Form  17. 

summary  remedy  against  a  sheriff  for,  595. 
EXTRA  VIAM. 

new  assignment  of  trespasses,  671. 

FACTOR.    See  Agents  ;  Brokers. 

sales  by,  when  may  Tie  made  on  credit,  42,  note  (z). 

giving  credit,  when  authorized  to  sell  only  for  cash,  liability  of,  42,  note  (z). 

form  of  declaration  for  selling  contrary  to  orders,  125. 

plea,  that  sale  was  made  after  notice,  no  defence,  125. 

plea  to  an  action  for  goods  sold,  that  the  defendant  bought  them  of  plaintiff's 

factor  as  principal,  and  set-off  against  him,  466. 
plea  of  lien  under  factors'  act,  804. 
FAILURE   OF   CONSIDERATION.     See  Bills  of  Exchange. 
pleas  of,  to  bills  of  exchange,  343,  Form  36  et  seq.,  and  note  (u). 
FAIR.     See  Market,  558. 

replication  to  a  plea  of  right  of  way,  justifying  the  removal  of  obstructions, 
that  the  obstruction  removed  was  a  booth  which  plaintifi  had  erected  at  a  fair 
under  a  custom,  &c.  818,  Form  14. 
FALSE  IMPRISONMENT.    See  Trespass  to  the  Person,  610. 
payment  into  court  may  not  be  pleaded  in  actions  of,  447. 
what  is  it,  613. 
FALSE  REPRESENTATION.     See  Fraud  ;  Warranty. 
FALSE  RETURNS.     See  Sheriff,  595. 
FARMS.    See  Landlord  and  Tenant. 
FARRIER. 

count  against,  for  not  using  care  about  a  horse,  126. 
may  be  sued  for  refusing  to  shoe,  126,  note  (q). 
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may  recover  liis  bill  under  common  count,  126,  note  (5). 
duty  cast  on,  by  law,  126,  note  (r). 
lien  of,  729. 
FEED  OF  CATTLE. 

count  for,  47. 
FEES. 

count  by  an  arbitrator  for,  33,  51. 
when  a  physician  can  recover,  220. 
FEIGNED  ISSUE. 

1.  Form  of,  126. 

2.  Order  for  issues,  127. 

8.  Another  form  for  same,  127. 

4.  Issues,  127. 

5.  Issue  devisavit  vel  non.     Modern  English  form,  128. 

6.  Issues  in  probate  proceedings  to  establish  a  will.     Due  execution;  sanity  of 

testator;  undue  influence,  129,  130. 
what  may  be  proved  under,  126,  note  (t). 
fee  further,  23  Sf  24  Vict.  c.  126,  s.  12. 
FELONY. 

plea  of,  may  be  pleaded  in  abatement,  391. 
outlawry  of  plaintiff,  391. 
civiliter  mortuus  — forfeiture  of  personalty,  391. 
settlement  by  a  felon  between  act  and  conviction  void,  391. 
right  to  sue  and  contract  restored  by  pardon,  391. 
action  of  libel  for  charging,  545. 
plea  of  the  plaintiff's  conviction  of  felony,  391. 
other  forms  of  such  pleas,  347,  Form  49. 
plea,  that  plaintiff  did  commit,  662-664. 
plea  showing  felony  committed,  707,  Form  9. 
FENCES  AND  PARTY  WALLS. 

prima  taoie  presumption  as  to,  516. 
duty  on  owner  of  land  to  maintain,  516. 
acts  done  in  owner'' s  own  property,  517. 
duty  of  railway  companies,  8  §•  9  Vict.  c.  20,  517. 
ditches,  517. 

forms  of  declarations,  l^c.  517. 
plea  in  trespass  for  entering  close,  and  with  cattle  depasturing,  &c.  that  de- 
fendant's cattle  escaped  from  his  adjoining  land  through  the  defect  of  the 
fences  of  plaintiff's  close  that  he  oujjht  to  have  repaired,  651. 
FEROCIOUS  DOGS.    See  Dogs,  648;  Mischievous  Animals,  561,  669. 
FERRY. 

proof  of  possession  of,  sufficient,  517. 
owner  of,  must  have  right  to  use  both  sides,  517. 
form  for  loss  of  goods  intrusted  to  ferryman,  517. 
venue  local,  517. 
count  for  disturbing  the  plaintiff's  ferry,  517. 
FIDELITY.     See  Guaranty,  138. 

count  on  a  guaranty  for  the  fidelity  of  a  clerk,  138. 
FIERI  FACIAS.     See  Sheriff,  595. 
FINE.     See  Copyhold,  116. 
FIRE  POLICY.     See  Insurance,  170,  413. 
FIRM.    See  Partners,  215,  442. 

as  to  designation  of,  on  a  bill,  75,  note  (s). 
FISHERY. 

trespass  may  be  maintained  for  breaking,  Ifc.  517. 
venue  local,  518. 
statutable  remedy,  518. 
forms  for  trespass  to,  518. 
common  count  for  use  of,  130. 

plea  justifying  fishing  oysters  in  a  navigable  river,  652. 
FIXTURES.     See  Landlord  and  Tenant;  Waste. 
statute  of  frauds  in  relation  to,  ISO. 
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price  of,  cannot  be  recovered  under  goods  sold,  130. 

when  common  count  will  lie  for,  ISO. 

special  count,  1 30. 

form  of  declaration  by  outgoing  against  incoming  tenant,  130. 
common  count  for,  130. 
action  in  ti-over  for,  618. 
FORBEARANCE.     See  GnARAKTT. 

is  a  sufficient  consideration  to  support  promise  by  debtor  or  third  person,  131. 

by  an  assignee  of  bond,  J-c.  131. 

cAandonment  of  doubtfil  claim,  131. 

there  must  be  a  bona  fide  claitn  and  aperson  liable  to  he  sued,  131. 

suspension  of  proceedings  for  a  given  time,  131,  note  (6). 

there  need  not  be  a  total  abandonment  of  suit,  131,  note  (6). 

when  no  time  of  forbearance  is  mentioned,  reasonable  time,  131,  note  (6). 

promise  to  forbear  '■'■for  a  little  time  "  or  for  some  time,  131,  note  (6). 
as  to  the  declaration  in  reference  to,  131,  note  (4). 

what  must  appear  under  a  plea  of  forbearance  or  giving  time  by  holder  of  bill, 
347,  note  (g). 

effect  of  non  assumpsit,  391. 

plea  of  existence  or  validity  of  debt  mtist  be  pleaded,  391. 

that  plaintiff  did  not  forbear,  391. 

ordinary  form  of  count  in  consideration  that  plaintiff  would  not  sue,  131,  note  (o). 
Count*. 

1.  On  defendant's  promise  to  pay  debt  and  costs  if  the  plaintiff  would  sus- 

pend an  action  against  him,  131. 

2.  Against  the  obligor  of  a  bond  on  the  forbearance  by  the  assignee  to  sue 

him,  and  law,  132. 

3.  Similar  forms  on  the  forbearance  by  the  grantee  of  a  warrant  or  cogno- 

Tit,  132. 

4.  Against  an  executor  on  his  promise  to  pay  a  legacy  in  consideration  of 

forbearance,  132. 
Pleas. 

1.  Xon  assumpsit,  391. 

2.  Denial  of  the  debt  forborne,  392. 

3.  Plea  that  defendant  did  not  forbear,  392. 

4.  Flea  denying  that  plaintiff  had  any  cause  of  action  gainst  the  de- 

fendant, 392. 
FORCIBLE  ENTRY.     See  Trespass  to  Realtt,  719. 
FOREIGN  ATTACHMENT,  392.     See  Attachment  foe  Debt,  304. 
FOREIGN  BILLS.     See  Bills  of  Exchange,  85. 
FOREIGN  JUDGMENT.     See  Judgment,  176. 
FORFEITURE,  430.     See  Landlord  and  Tenant. 

declaration  by  lessee  against  his  under-lessee  for  not  repairing,  whereby  a  for- 
feiture was  incurred,  &c.  195,  Form  21. 
plea  that  before  the  rent  became  due  plaintiff  entered  and  resumed  possession 
of  the  premises  by  reason  of  the  defendant  having  committed  a  breach  of 
t^reement,  involving  a  forfeiture,  426. 
plea  of  forfeiture  of  shares,  in  action  for  calls,  cannot  be  pleaded,  452. 
FORGERY. 

count  on  a  libel  for  imputing,  545. 

plea  justifying  trespass  on  the  ground  that  plaintiff  had  committed,  707,  Form 
10. 
FORM  OF  ACTION. 

different  forms  may  be  joined,  27. 
exceptions,  27. 

when  action  partakes  of  the  characters  of  contract  and  of  tort,  27. 
counts  in  tort  and  in  contract  may,  under  Massachusetts  practice,  be  joined, 
when  they  are   both  for  the  same  cause  of  action.     May  v.  Western  Union 
Telegraph  Co.  112  Mass.  90. 
FOUNDATION  OF  A  HOUSE.    See  Support,  604. 
FRAUD.     See  St.a.tutb  of  Frauds,  394. 
what  it  is,  392. 
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avoids  a  contract,  392,  518. 
of  agent,  392. 

guilty  party  cannot  take  advantage  of,  392. 
acquiescence  by  party  aggrieved,  392. 
both  parties  guilty  of  the  fraud,  393. 
misrepresentations  of  material  fact,  393. 
concealment,  393. 
;  ignorant  person  induced  to  execute  an  instrument  under  a  misapprehension  of 

the  nature  of  its  contents,  393. 
must  be  specially  pleaded,  393,  note  (y). 
when  action  lies  for,  518. 
gravamen  of  the  charge,  519. 

false  representation  made  to  one  and  communicated  to  another,  519. 
false  representation  to  knowledge  of  party  making  it,  519. 
false  representation  which  leads  to  giving  credit  for  goods,  519. 
presumption  that  party  relies  upon  false  representation,  519. 
false  representation  made  for  a  deceitful  pwpose,  519. 

made  dishonestly,  or  with  reckless  ignorance,  519. 
where  plaintiff  choose  to  act  on  his  own  judgment,  with  knowledge  of  facts, 

520. 
false  representation  of  authority  by  agents,  520. 
contract  obtained  by,  voidable  only,  when,  520. 

when  void,  520. 
false  representation  made  bona  fide,  519. 
when  made  by  directors,  520. 
by  agents,  520. 

as  to  use  of  trade-marks,  520. 
in  obtaining  a  deed,  520. 
when  property  passes  after,  520. 
when  not,  520.     ' 

fraud  of  testator,  answer  to  action  by  executor,  520. 
false  representation  as  to  character  of  third  person,  526. 
effect  of  not  guilty,  652. 
damage,  652. 

evidence  of,  puts  holder  of  bill  or  note  to  proof  that  he  is  holder  for  value,  341, 
note  {p),  345,  note  (z). 
Counts. 

1.  Against  the  seller  of  goods  for  a  false  warranty,  521. 

la.  Against  the  seller  of  goods  for  falsely  representing  himself  to  be  the 

owner,  521. 
16.  Against  seller  of  chattel  for  false  representation  of  soundness,  521. 

2.  For  using  fraudulent  means  to  prevent  the  plaintiff  from  fliscovering 

the  unsoundness  of  a  horse  sold  by  the  defendant  to  the  plaintiff,  521. 
Form  for  falsely  representing  a  ship  to  be  copper  fastened,  521. 
For  fraudulently  concealing  defect  in  property  sold,  521 ,  note  {g). 

3.  For  deceit  in  selling  a  picture  as  painted  by  a  particular  master,  which 

it  was  not,  522. 

4.  For  inducing  plaintifE  to  purchase  defendant's  practice  as  a  surgeon, 

&c.  by  misrepresenting  the  extent  of  the  business,  &c.  522. 

5.  For  falsely  representing  to  the  purchaser  of  a  lease  and  fixtures  that  the 
1  .  '  latter  were  the  vendor's  property,  522. 

6.  For  selling  to  the  plaintifE  a  policy  of  insurance,  which  the  defendant 

had  fraudulently  effected  on  the  life  of  another  person  (his  debtor), 
and  which  the  insurance  ofiioe  refused  to  pay,  528. 

For  falsely  representing  the  business  of  a  pubUc  house,  inducing  the 
plaintiff  to  purchase  of  the  defendant,  522,  note  (i). 
i  on  the  sale  of  a  baker's  business,  522,  note  (i). 

For  falsely  representing  land  sold  to  the  plaintiff  to  be  unincum- 
bered, 522,  note  (Jc). 
For  inducing  plaintiff  to  buy,  by  exhibiting  false  samples,  521,  note 

or  by  falsely  representing  that  the  property  sold  agreed 
with  report  and  samples,  521,  note  (d). 
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For  manufacturing  a  rope  for  a  specific  purpose,  which  was  not  fit, 

but  broke,  521,  note  (d). 
For  falsely  representing  a  ship,  bought  of  defendant,  as  copper 
fastened,  and  using  means  to  prevent  discovery  of  the  truth,  521, 
note  (g). 
For  selling  a  diseased  cow  by  fraudulently  concealing  that  she  was 
diseased,  521,  note  (g). 
Reference  to  otter  Forms,  &c.  — 

1.  By  an  auctioneer  against  his  employer  upon  his  implied  warranty, 

that  he  had  authority  to  sell  goods  put  up  to  auction,  showing  that 
tlie  true  owner  recovered  their  value  against  the  plaintiff,  523. 

2.  For  falsely  pretending  to  be  the  principal,  defendant  being  only 

agent,  and  thereby  inducing  the  plaintiff  to  accept  bills,  523. 

3.  Against  an  architect  for  falsely  pretending  that  he  had  A.'s  author- 

ity to  order  stone  for  building  a  church,  and  thereby  inducing 
plaintiff  to  deliver  stone  that  was  used,  and  that  plaintiff  sued  A. 
and  failed  in  his  action,  and  had  to  pay  A.'s  costs,  523. 

4.  For  accepting  a  bill  as  agent  of  the  drawee,  witliout  his  authority, 

per  quod,  plaintiff  sued  the  latter  as  acceptor  and  failed  in  his 
suit,  523. 

5.  For  falsely  pretending  to  a  person  who  had  sold  goods  to  plaintiff 

that  defendant  had  a  lien  thereon,  and  thereby  inducing  such  per- 
son to  withhold  the  goods  from  plaintiff,  523. 

6.  For  falsely  representing  that  defendant  had  received  goods  of  the 

plaintiff  which  the  plaintiff  had  purchased,  whereby  the  plaintiff 
was  induced  to  pay  for  the  said  goods,  524. 

7.  For  falsely  pretending  to  have  authority  from  plaintiff's  debtor, 

then  in  custody,  to  make  an  arrangement  for  him,  and  thereby 
inducing  plaintiff  not  to  charge  the  debtor  in  execution,  524. 

8.  By  a  sheriff  against  the  plaintiff  in  a  former  suit,  for  falsely  repre- 

senting that  certain  goods  belonged  to  the  defendant  in  such  for- 
mer suit,  and  thereby  inducing  the  sheriff  to  seize  them  in  execu- 
tion, whereby  he  was  sued,  &c.  by  the  real  owner,  &c.  524. 

9.  By  a  sheriff  against  an  attorney  for  falsely  representing  that  a  pris- 

oner was  another  man  (against  whom  the  sheriff  had  detainers), 
and  thereby  inducing  the  sheriff  to  detain  him,  524. 

10.  By  a  bailiff  for  falsely  representing  goods  as  liable  to  distress,  show- 

ing special  damage,  524. 

1 1 .  Against  an  attorney  for  pretending  that  he  had  authority  to  dis- 

train, 524. 

1 2.  For  selling  a  falsely  warranted  gun  to  A.  for  the  use  of  the  plain- 

tiff, -which  afterwards  burst  and  injured  plaintiff,  524. 

13.  For  employing  an  agent  to  sell  a  house,  who  falsely  represented 

that  it  was  rate  free,  524. 

14.  For  falsely  representing  to  A.,  who  had  agreed  to  purchase  a  pub- 

lic house  for  defendant,  the  amounts  of  its  receipts,  A.  having 
afterwards,  with  the  knowledge  of  the  defendant,  communicated 
such  representation  to  plaintiff,  who  was  tliereby  induced  to  be- 
come a  purchaser,  525. 

15.  Against  the  director  of  a  bank  for  making  a  false  report  as  to  its 

solvency,  and  thereby  inducing  plaintiff  to  purchase  shares  in  it, 
525. 

16.  Against  a  chairman  of  a  mining  company,  who  had  falsely  repre- 

sented to  the  committee  of  the  stock  exchange  that  two  thirds  of 
the  shares  had  been  taken  and  paid  upon,  and  thereby  procured 
the  shares  to  be  entered  in  the  official  list,  whereby  the  plaintiff 
was  induced  to  purchase  shares,  525. 

17.  Against  the  directors  of  a  registered  joint  stock  company  for  falsely 

representing  that  they  had  authority  to  accept  bills  of  exchange, 
525. 

18.  For  falsely  representing  the  state  of  the  Norwich  Union  Insurance 

Company,  whereby  plaintiff  was  induced  to  insure  in  it,  525. 
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19.  For  falsely  representing  to  plaintifE  that  the  pattern  of  some  hand- 

kerchiefs, which  he  had  sent  to  defendant,  was  a,  registered  one 
and  that  plaintiff  would  be  proceeded  against  for  the  piracy,  and 
thereby  inducing  damage  to  plaintiff,  525. 

20.  For  falsely  representing  that  a  claim  of  a  third  person  on  govern- 

ment would  be  paid,  and  thereby  inducing  plaintiff  to  advance 
money  to  such  third  party,  525. 

21.  For  false  representations  as  to  the  character,  &c.  of  third  persons, 

525. 

Such  representation  must  be  in  loriting,  526. 

declaration  need  not  show  that  it  was  in  writing,  526. 

22.  For  inducing  the  plaintiff  to  supply  a  third  person  with  goods,  by 

a  fraudulent  misrepresentation  of  his  circumstances,  527. 
22a.  For  falsely  representing  a  third  person  to  be  a  man  of  large  prop- 
erty, and  able  to  pay  his  debts,  527. 

23.  For  inducing  the  plaintiff  to  employ  an  agent  not  trustworthy,  527. 

24.  For  fraudulently  inducing  the  plaintiff  to  pirate  another's  trade- 

mark, 527. 

For  inducing  one  to  buy  by  exhibiting  false  samples,  521,  note  (d). 
For  selling  cargo  of  ship  by  falsely  representing  her  to  be  on  a 

voyage,  521,  note  (d). 
For  manufacturing  a  rope  for  a  specific  purpose,  which  was  not 

fit  for  it,  521,  note  {d). 
For  misrepresenting  the  business  of  a  public  house,  on  a  sale  of 

it,  522,  note  (J). 
For  falsely  representing  land  sold  to  be  unincumbered,  522,  note 

Pleas. 

1.  Plea  that  the  agreement  or  promise  was  obtained  by  fraud,  393,  700. 

2.  Plea  of  fraud  to  an  action  on  a  specialty,  393. 

3.  Plea  that  the  defendant's  acceptance  to  a  bill  was  obtained  by  the  fraud 

of  the  plaintiff,  393. 

4.  Plea  in  an  action  for  calls,  that  the  defendant  was  induced  to  become  a 

shareholder  by  fraud,  and  had  repudiated  the  contract,  394. 

5.  Plea  that  the  defendant  was  induced  to  contract  by  fraud,  and  after- 

wards repudiated  the  contract,  394. 

6.  Replication  of  fraud  and  repudiation  to  a  plea  of  a  bill  of  exchange  given 

on  account,  or  in  discharge  of  a  debt,  394. 
Plea  denying  the  bargain  and  sale  in  case  for  a  false  warranty  or  fraud- 
ulent misstatement,  653. 
FRAUD,   STATUTE   OF.    See  Guaranty;  Sale  of  Goods. 
when  third  party  responsible  for  attorney^ s  fees ,  59,  note  («). 
contracts  relating  to  fixures,  130. 
defences  founded  on  may  he  given  under  the  general  issue,  394. 

in  Massachusetts  and  Maine  the  defence  of,  must  be 
specially  stated,  394. 
representations  in  writing  under  9  Geo.  4,  c.  14,  394. 

declaration  on  contract  within,  need  not  state  it  was  in  writing.    Elliott  v.  Jen- 
ness.  111  Mass.  29;  Price  v.  Weaver,  13  Gray,  272. 

if  alleged  to  be  oral,  the  declaration  is  subject  to  demurrer,  Elliott  v. 
Jenness,  111  Mass.  29,  30. 
FRAUDULENT   CONVEYANCE. 

count  for  recovery  of  penalty  for,  132. 
what  are,  132,  note  (e). 
how  may  be  taken  aduantage  of,  691. 
FRAUDULENT   REMOVAL. 

count  by  landlord  for  removing  goods  to  prevent  distress,  133. 
plea  justifying  under  a  distress  for  rent  due  for  other  premises,  the  plaintifE 
having  fraudulently  removed  his  goods  to  the  locus  in  quo  to  pi-event  a  dis- 
tress, 645,  Form  2. 
FREIGHT.     See  Carriers. 

common  count  for  freight,  97. 
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measure  of  damages  in  action  for  not  loading,  111,  note  (5). 
profit  of  ship-owner  catTyinghis  own  goods,  160,  note  (}). 
total  or  partial  loss  affreight,  163,  note  (rf). 
count  on  policy  on,  for  total  loss,  160. 

due  under  charter-party,  168. 
due  under  an  agreement,  169. 
FRIENDLY  SOCIETIES.     See  Loan  Society. 

commencement  and  conclusion  of  declaration  by  treasurer  of,  10. 
actions  against,  10,  note  (n). 

inditstrial  and  provident  societies  acts,  10,  note  (n). 
FREEHOLDER.     See  Landlord  and  Tenant;  Tkespass. 

title  should  be  traced  to,  198,  note  (I). 
FRIVOLOUS  DEMURRER.     See  Demurrer,  25,  note  (b). 
FUNERAL  EXPENSES.     See  Executors. 
count  by  undertaker  for,  249. 

when  executor  personally  liable  for,  249,  note  (c). 
husband  liable  to  one  u'ho  defrays,  in  his  absence,  249,  note  (c). 
infant's  widow  liable  for,  of  her  insolvent  husband,  249,  note  (c). 
FURTHER  MAINTENANCE.     See  Puis  Darrein  Continuance,  453. 

GAME.    See  Notice  OF  Action,  674;  Shooting,  603;  Trespass  to  Realty, 

722. 
GAMING.    See  Illegal  Consideration,  401. 

conveyances,  mortgages,  Sfc.  in  consideration  of,  are  to  be  taken  as  given  for 

an  illegal  consideration,  359. 
contracts  and  agreements  relating  to,  void,  395. 
money  lent,  where  game  not  unlawful,  395. 
debts  contracted  abroad  recoverable  here,  395. 
actions  against  stakeholder  for  stakes,  395. 
what  is  betting  place,  395. 
what  are  lawful  games,  895. 
Pleas. 

1.  To  money  had,  &c.  that  it  was  deposited  with  defendant  to  abide  the 

result  of  an  illegal  lottery  (a  Derby  sweepstakes),  396. 

2.  That  the  contracts  were  time  bargains  in  shares  contrary  to  8  &  9  Vict. 

c.  109,  396. 

3.  Plea  to  a  bill,  that  it  was  given  on  a  gaming  consideration,  396. 
GAS  RENT. 

plea,  justifying  distress  under  a  justice's  warrant,  for  non-payment  of  gas  rent, 
and  replication  thereto,  648. 
GARNISHEE.     See  Attachment  op  Debt,  301. 

declaration  against,  by  judgment  creditor,  16. 
GENERAL  AVERAGE.     See  Insurance. 
what  is  recoverable  as,  133  note  (/). 
declaration  by  owner  of  ship  against  owner  of  goods  for,  183. 
common  count  for,  134. 
GENERAL  ISSUE.     See  Pleas,  274. 
nunquam  indebitatus,  274. 

plea  of,  284. 
non  assumpsit,  284. 
non  est  factum,  285. 

plea  of,  286. 
by  statute,  286. 

plea  of,  288. 
not  guilty,  685. 
non  cepit,  684. 
non  detinet,  728. 

tdho  may  give  special  evidence  under  in  actions  of  trespass,  704. 
GOODS.    See  Fraud;  Illegal  Consideration;  Sale  of  Goods;  Trespass 

to  Goods;  Trover  and  Detinue. 
GOODS  BARGAINED  AND  SOLD,  28.    See  Sale  of  Goods. 
GOODS  SOLD  AND  DELIVERED,  27,  28.    See  Sale  of  Goods. 
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as  to  the  meaning  of  the  term,  134. 
contract  for  transfer  of,  134. 
restraint  of  vendor  in  equity,  134. 
agreement  for  general  restraint  of  trade  bad,  134. 
partial  restraint  good,  134,  135. 

miMSt  be  founded  on  good  consideration,  134. 
adequacy  of  consideration  not  a  restraint  of  the 

reasonableness  of  the  restraint,  135. 
time  and_space,  135. 

in  any  of  the  United  States,  except  two,  held 
good,  135. 
agreements  in  restraint  of  trade  are  divisible,  135. 
how  distance  measured,  135,  136,  note  (m). 

agreement  to  sell  the  secret  of  making  a  certain  medicine,  binding  vendor  not  to 
disclose,  135. 
Counts. 

1.  Common  count,  135. 

2.  By  purchaser  of  the  good-will  of  a  business  against  the  vendor  on  his 

covenant  not  to  carry  on  business  within  a  certain  limit  as  to  dis- 
tance or  of  time,  135. 

3.  On  an  agreement  not  to  exercise  a  trade  within  certain  limits,  136. 
Other  Forms. 

special  count  for  the  price  of  good-will,  135,  note  Qi). 
and  see,  136,  note  (q). 
GOVERNESS. 

action  for  libel  for  giving  a  false  character  to,  547. 
GRANT.     iS'ee  Ancient  Lights,  637;  Wats. 
vendor  cannot  derogate  from  his  ovm,  480. 
plea  of  lost  grant,  739. 
plea  of  express  grant,  739,  Form  7. 
GROUND  RENT.     See  Landlord  and  Tenant. 

count  by  lessee  against  lessor  for  breach  of  covenant  for  quiet  enjoyment,  alleg- 
ing a  distress  by  the  ground  landlord,  200,  Form  38. 
count  by  under-tenant  against  landlord  on  an  implied  contract  to  indemnify 
him  against  payment  of  ground  rent,  155,  Form  9. 
GROUNDS  OF  DEMURRER.     5ec  Demurrer. 
GROWING  CROPS.     See  Landlord  and  Tenant. 
common  count   117. 

count  by  an  outgoing, against  an  incoming  tenant,  117. 
GUARANTY. 

statute  of  frauds,  137. 

mercantile  law  amendment  act,  137  , 

when  it  must  be  declared  on  Specially,  137. 

to  answer  debt,  Sfc.  of  third  person  must  be  in  writing,  137. 

must  contain  names  of  plaintiff  and  defendant,  137. 
need  not  state  consideration,  137. 
when  a  guaranty  does  not  come  within  the  statute,  137. 
where  the  effect  of  new  promise  is  to  extinguish  the  old  debt,  Sfc.  137,  142, 

note  (f). 
to  or  for  a  firm,  ceases  on  change  affirm,  137. 
where  guaranty  partly  good  and  partly  bad,  138,  note  (r). 
continuing,  138  note  (s). 
averment  of  performance  of  conditions  precedent,  139,  note  (V),  141,  note 

ig)- 

request  to  and  non-payment  by  the  principal,  and  notice  to  the  defendant, 

whether  necessary  averments,  138,  note  («). 
effect  of  general  issue,  397. 

performance  of  conditions  precedent  should  be  specially  traversed,  397. 
effect  of  alteration  in,  399,  note  (q). 
Counts  on. 

1.  On  a  guaranty  for  the  price  of  goods  to  be  supplied  to  a  third  person, 
188. 
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la.  On  a  guaranty,  for  the  due  fulfilment  of  a  charter-party,  138. 
16.  On  a  continumg  guaranty  .for  the  running  balance  of  an  account, 
13S. 

2.  On  a  guaranty  for  tlio  fidelity  of  a  clerk  or  servant,  138. 

nature  of  the  service  as  ^^  clerk,"  '^servant,"  ^^  agent,'"  "sales- 
man "  should  he  descnhed,  139,  note  (a.-). 

as  to  discharginff  the  guaranty  by  change  in  the  nature  of  tJte  employ- 
ment, 139,  note  (x). 

3.  On  a  guaranty  in  consideration  that  the  plaintiff  would  let  a  house,. 

to  a  thii-d  person,  the  defendant  would  be  answerable  for  the  rent, 
139. 

4.  On  a  promise  to  give  a  bill  for  or  pay  a  debt  in   consideration   that 

plaintiff  would  discharge  his  debtor  out  of  custody,  140. 

5.  By  a  landlord  on  a  pi-omise  to   pay  him  arreai-s  of  rent  due  fi-om  a 

third  pei-son  and  the  costs  of  a  distress,  in  consideration  that  he  would 
withdraw  the  distress,  140. 

6.  Upon   a  guaranty  to  bankers  that  a  third  per.'on  should  pay  his  ac- 

count with  them  if  tliey  would  open  an  account  with  him,  140,  and 
note  (d). 

7.  On  i\  promise  to  pay  a  lai'ger  sum  than  tlie  debt,  in  consideration  of 

plaintiff's  forbearing  to  execute  a  fi.fa.  against  a  thu-d  person,  141. 

8.  On  defendant's  promise  to  pay  the  debt  of  a  third  person,  in  considera- 

tion that  plaintiff  would  not  sue  him,  141. 

averment  of  conditions  precedent,  141,  note  (;;). 
8a.  Form  prescribed  in  Massachusetts  on  a  prouiise  to  pay  the  debt  of 
another,  142. 

9.  By  husband  and  wife,  on   promise   by  defendant,  as  ball  for  a  third 

person,  in  consideration  tiiat  plaintiff  would  not  sue  out  execution 
against  the  debtor,  to  render  him  on  a  certain  day  or  pay  the  debt, 
142. 

10.  On   a  promise  to  pay  debt  and  costs,    in  consideration  that  plaintiff 

would  suspend  proceedings  on  a  cognovit  against  a  third  person, 
142. 

promise  by  defendant  to  pay  costs  of  plaintiff's  attorney,  in  con- 
sideration of  suit  being  jUnisJied  within  statute  of  frauds,  142,  note 
(A). 

11.  On  a  promise  to  pay  tlie  debt  of  imother,  in  consideration  that  plaintiff 

would  give  up  a  lien  on  goods  which  he  held  as  a  secm-ity,  142. 

12.  By  a  receiver  in  chancery,  upon  a  pi-omise  to  pay  him  a  debt  due  to 

the  estate  from  a  tliird  person,  in  consideration  of  forbearance,  143. 

13.  On   a   guai-anty  to  make   up  any  deficiency  arising  upon  the  sale  of 

mortgageil  property,  if  it  failed  to  realize  tlie  sum  advanced,  with 
costs  and  expenses,  143. 

14.  On  a  bond  guarantying  payment  of  interest  on  a  debt,  and  premiums 

on  a  polioy  securing  the   same,  and  costs   and  expenses  arising 
therefrom,  143. 
Other  Forms. 

against  a  del  credere  agent  on  his  guaranty,  46. 

on  a  promise  in  consideration  that  plaintiff  would  i-eleasc  a  ship  de- 
tained by  him  on  a  claim  for  damages,  142,  note  («). 
Pleas. 

1.  Greneral  issue,  397. 

2.  Plea  that  the  plaintiff  did  not  supply  tlie  goods  under  tlie  guaranty, 

according  to  its  terms,  397. 

3.  Plea  that  the  credit  was  unreasonable,  398. 

4.  Plea  that  the  principal  paid  the  price,  o9S. 

5.  Plea  that  the  guaranty  was  discharged  by  a  new  agreement  witli  de- 

fendant for  a  different  mode  of  dealing,  ;>i>8. 

6.  Plea  that  the  plaintiff  released  the  principal,  398. 

7.  Plea  tliat  the  principal  was  indebted,  398. 

8.  Plea  of  dischiu-ge  by  taking  a  composition  from  the  principal,  and  repli- 

cation, that  it  was  taken  with  defendant's  consent,  398. 
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9.  Plea  that  the  guaranty  was  altered,  by  being  converted  into  a  specialty 
without  the  defendant's  consent,  399,  and  note  (y). 

10.  Plea  of  discharge  by  giving  time  to  the  principal,  399. 

11.  Plea  that  the  guaranty  was  obtained  by  fraud,  399. 

12.  Replication  to  the  plea  of  time  given  to  the  debtor,  that  the  remedies 

against  the  surety  were  reserved,  399. 

That  a  creditor  may  reserve  his  remedies  against  a  surety,  399, 
note  (s'l). 
GUARDIAN  OF  INFANT. 

when  prochien  ami  liable  to  attorney,  59,  note  («). 
infant  can  only  appear  by,  653. 
special  admission  of,  limited,  654. 
GUARDIAN  OF  POOR.     See  Overseers. 

may  sue  and  be  sued,  11,  note  (r). 
GUEST.     See  Innkeeper,  531,  654. 
GUNS. 

count  for  selling  a  falsely  warranted  gun  to  A.  for  the  use  of  the  plaintifif,  which 

burst  and  injured  plaintiff,  524,  Form  9. 
count  for  setting  spring  guns,  583,  Form  8. 

for  injury  by  a  gun  being  intrusted  to  an  unfit  person,  583,  Form  9. 
HABERE  FACIAS  POSSESSIONEM.     See  Sheriff. 

count  against  sheriff  for  not  executing  writ  of,  within  a  reasonable  time,  599, 
Form  13. 
HATCH. 

count  for  removing,  whereby  plaintiff  could  not  work  his  mill,  630,  Form  16. 
HEALTH,  PUBLIC.     See  Notice  of  Action,  674. 
HEDGES.     See  Fences  and  Party  Walls. 
HEIR  AND  DEVISEE. 

when  heir  liable,  144,  note  (p),  144,  note  (n),  and  11  §•  12  Vict.  c.  87. 
devisee  only  liable  when  debt  due  before  death  of  testator,  144,  note  ({). 
statutes  relating  to  remedies  against,  144,  note  (n). 
Counts  by  and  against. 

against  heir  on  bond  of  ancestor,  143. 
against  heir  and  devisee  on  covenant,  144. 
Pleas. 

by  an  heir  sued  on  the  covenant  of  his  ancestor,  of  riens  per  descent,  400. 
replication  to  last  plea,  400. 

by  a  devisee  sued  on  the  covenant  of  his  testator,  of  riens  per  devise,  400. 
HIGHWAY.     See  Negligence,  564;  Notice  of  Action,  675;  Way,  631. 
surveyor  under  5  §•  6  W.  4,  c.  50,  is  not  liable  for  non-repair  of,  527. 
trespass  on,  616,  1  Chitty  PL  194,  and  note  (x^). 
avowry  in  replevin  for  a  highway  rate,  685. 
HIRE.     See  Bailee,  67. 

degree  of  care  required  of  bailee  for  hire,  144,  note  (s). 
hirer  of  horse  bound  to  discontinue  the  use  of  it  if  it  becomes  exhausted  and 
refuses  food,  144,  note  (s). 

not  responsible  for  vyrongful  treatment  of  a  regular  farrier  called  by  him, 
144,  note  (s). 

aliter,  if  he  himself  prescribes  for  the  horse,  144,  note  (s). 
responsible  for  accident  if  he  goes  on  a  different  journey,  or  uses  for  dif- 
ferent purpose,  than  that  hired  for,  144,  note  (s). 
in  this  bailment  burden  generally  on  bailor  to  show  negligence,  144,  note  (s). 

1.  Common  count  for,  144. 

2.  Count  against  hirer  for  carelessness,  144. 
2a.  Immoderate  driving,  145. 

3.  Count  against  an  omnibus  proprietor  for  refusing  to  receive  omnibuses  ac- 

cording to  agreement,  145. 

4.  for  employing  vessel  let  to  hire,  in  an  illegal  manner,  146. 
effect  of  general  issue,  401. 

plea  to  an  action  against  hirer  for  carelessness,  denying,  401. 
HIRING.     See  Master  and  Servant. 
HOLDING  OVER.     See  Landlord  and  Tenant,  193. 
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HOKSE.     See  Warranty,  256,  475. 
common  count  for  meat,  46,  146. 
duty  of  agister,  46,  note  (/). 
breaker,  trainer,  Sfc.  lien  of,  729. 
HOTEL  KEEPER.     See  Innkeepbr,  531. 
HOUSE.     See  Trespass,  609,  696. 
HUNDRED. 

damage  by  rioters,  527. 

in  actions  against,  writ  may  be  served  on  constable,  528. 
pleas  in  actions  against,  for  damage  (lone  by  riotors,  623. 
declarations  against  hundredors,  14.  ' 

HUNTING.     See  Shooting,  603;  Trespass,  609,  757. 

plea  of  justification  of  entry  into  a  close  to  hunt,  &c.  under  a  right  granted  by 

a  freeholder,  whose  title  accrued  before  plaintiff's,  752,  Form  14. 
plea  in  trespass  for  hunting,  &c.  on  plaintiff's  close,  justifying  as  servant  of  the 
plaintiff's  landlord  under  a  reservation  of  the  game  in  plaintiff's  lease,  722, 
Form  1. 
HUSBAND  AND  WIFE.    See  Coverture,  368;  Trespass  to  Person  and 
Property,  610. 

General  rights  and  liabilities. 

husband  liable  with  wife  for  contracts  of  wife  before  coverture,  146. 

husband  may  sue  with  wife  on  actions  arising  on  contracts  made  by  her  dum 

sola,  146. 
if  husband  dies  before  reducing  chose  in  action  into  possession,  146. 
husband  may  enforce  contracts  of  wife  entered  into  during  coverture,  146. 
interest  of  husband  where  wife  meritorious  cause  of  action,  146,  150,  note  (6). 
married  tcoman  is  not  liable  at  law  on  contract  by  herself,  147. 
to  render  husband  liable  wife  must  be  his  agent,  147. 
divorce  destroys  implied  agency,  147. 
presumpiidn  of  agency  during  cohabitation,  14  7. 
liability  of  husband  on  bill  signed  by  wife,  147. 
liability  of  husband  for  goods  supplied  to  wife,  147. 
cohabitation  of  woman,  not  wife,  147. 
After  separation. 

presumption  of  agency  ceases,  147. 
parting  by  mutual  consent,  147. 

elopement  or  adultery  of  wife  discharges  husband,  147. 
Parties  to  actions. 
As  plaintiffs. 

during  coverture  tcoman  cannot  be  sole  plaintiff,  147,  148. 
husband  civiliter  mortuus,  148. 
when  tcife  must  be  joined,  148  and  7. 
when  wife  may  or  may  not  be  joined,  148. 
effect  of  non-joinder  on  set-off,  148. 
non-joinder,  plea  of,  in  abatement,  148,  528. 
misjoinder,  how  taken  advantage  of,  148. 
husband  becoming  bankrupt,  148. 

joinder  of  claims  by  husband  and  wife  does  not  extend  to  action  of  con- 
tract, 148. 
where  wife  can  sue  after  death  of  husband,  148. 
As  defendants. 

husband  must  be  joined,  148. 

when  husband  attainted,  Sfc.  148. 

when  husband  a  foreigner  residing  abroad,  149. 

when  loife  protected  under  20  §•  21  Vict.  c.  85,  149. 

after  death  of  husband,  149. 

after  death  of  wife,  149. 

marriage  pendente  lite  does  not  abate  suit,  149,  and  14,  note  (a). 

wJien  married  woman  may  be  taken  in  execution,  149. 

effect  of  general  issue  in  action  for  necessaries,  401. 

when  dissolution  of  marriage  no  defence,  401. 

married  woman  must  plead  in  person,  401. 

tohen  husband  liable  in  tort  for  acts  of  wife,  528. 
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when  kuxband  has  right  of  action  in  tmi  in  respect  of  wife,  528. 

as  to  frauds  of  wife,  528. 

discharge  of  husband  after  wife's  death,  528. 

after  divorce  a  vinculo,  528. 
husband  bankrupt,  when  assignees  must  join  with  wife,  528. 
action  for  crim.  con.  abolished,  528. 

wife  may  sue  and  be  sued  in  actions  of  tort  in  Massachusetts,  as  if  sole, 
528. 
commencements  of  declarations  by  and  against,  7,  13,  14. 
Counts. 

In  contracts. 

1.  By  husband  and  wife,  for  goods  sold,  &c.  by  the  wife,  and  account 

stated  with  her  before  marriage,  149. 

2.  Second  count,  for  money  payable  to  the  plaintiffs  on  a. consideration 

moving  from  the  wife  before  marriage,  150. 

3.  Count  upon  accounts  stated  by  the  defendant  with  husband  and  wife 

respecting  moneys  due  to  the  wife  whilst  sole,  150. 

4.  By  husband  and  wife,  for  the  personal  skill  and  services  of  the  wife 

during  coveture,  150. 

5.  By  husband  and  wife,  administratrix  or  executrix,  150. 

6.  By  husband  and  wife,  on  a  bill  drawn  by  and  payable  to  the  wife 

before  marriage,  against  the  acceptor,  150. 

7.  Against  husband  and  wife,  for  goods  sold  to  her,  &o.  before  mar- 

riage, 150. 

8.  Against  husband  and  wife  on  a  bill  accepted  by  her  before  mar- 

riage, 151. 

9.  Against  husband  and  wife,  on  a  judgment  obtained  against  the  wife, 

151. 
10.  Against  husband  and  wife,  administratrix  or  executrix,  151. 
In  tort. 

for  enticing  away  plaintiff's  wife,  528. 
Pleas. 

In  contract. 

general  issue,  274,  275. 

plea  of  husband's  discharge  under  insolvent  act,  401. 

plea  of  wife's  discharge  dum  sola,  401. 

IDENTITY. 

of  plaintiff  with  party  suing,  3. 
of  defendant  as  acceptor  of  bill,  332,  note  (()• 
plea  to  an  action  on  a  bill  of  exchange,  that  the  drawer  (who  indorsed  to  de- 
-fendant)  and  the  plaintiff  were  the  same  persons,  348,  Form  51. 
IDIOT. 

must  sue  in  person,  4. 
ILLEGAL   CONSIDERATION.     See  Gaming,  395. 
must  be  specially  pleaded,  401. 

plaintiff's  participation  in  illegality  must  be  sJtown,  402. 
is  compounded  of  lam  anil  fact  and  therefore  traversable,  402. 
violation  of  statute,  402. 
every  contract  tainted  with  is  void,  402. 
contrary  to  public  policy,  402. 

to  a  statute,  402. 
part  of  consideration  illegal,  402. 

illegality  may  be  taken  advantage  of  by  either  party,  402. 
evidence  of,  in  bill  or  note,  puts  plaintiff  to  proof  that  he  is  holder  for  value, 
341,  note  (p);  3'45,  note  (z). 
Pleas  of. 

1.  Plea  to  a  bill  of  exchange,  that  it  was  given  in  pursuance  of  an  illegal 

agreement  between  a  petitioning  creditor  and  a  bankrupt,  to  abandon 
the  prosecution  of  the  fat,  403. 

2.  Plea  to  a  note,  that  it  was  given  for  money  lent  to  game  with,  403. 

3.  Plea  to  an  action  by  the  transferree  of  a  banker's  check,  that  it  was 
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given  to  an  intermediate  party  on  a  gambling  consideration,  of  which 
plalntlfi  had  notice,  403. 

4.  Plea  to  an  action  for  lAoney  lent,  that  it  was  lent  in  furtherance  of  an 

illegal  contract  to  abandon  a  petition  against  the  return  of  one  A.  B. 
to  parliament,  and  for  other  illegal  considerations  connected  therewith, 
403. 

5.  Plea  to  a  declaration  for  not  opening  a  theatre  according  to  agreement, 

that  the  theatre  was  within  twenty  miles  of  Westminster  and  London, 
and  that  it  was  not  in  Westminster,  or  any  place  where  the  sovereign 
resided,  and  therefore  was  illegal  under  the  10  Geo.  2,  c.  28,  403. 

6.  Plea  to  a  declaration  for  work  done,  that  it  was  done  under  an  illegal 

contract,  contrary  to  the  building  act,  403. 

7.  Plea  to  an  action  for  use  and  occupation,  that  the  land  was  devised  to 

deposit  night-soil  on,  within  certain  limits  prohibited  by  a  local  act, 
403.  cr 

8.  Plea  to  an  action  on  contract,  that  the  goods  were  sold  by  illegal  weights, 

403. 

9.  Plea  that  a  promise  to  pay  money  was  made  to  stifle  a  prosecution  for 

an  ofEence  of  a  public  nature,  404. 

10.  Plea  that  a  note  was  given  to  secure  money  lent  to  satisfy  illegal  stock- 

jobbing wagers,  404. 

11.  Plea  that  the  sale  and  removal  of  goods  was  illegal,  because  no  permit 

was  taken  out  under  the  excise  laws,  404. 

12.  Plea  to  an  action  for  work,  &c.  by  a  London  broker,  that  he  was  not 

licensed,  404. 

13.  Plea  of  an  illegal  agreement  to  antedate  the  indentures  of  a  surgeon's 

apprentice,  in  order  to  make  it  falsely  appear  that  he  had  served  five 
years,  404. 

14.  Plea  of  maintenance,  to  an  attorney's  bill,  404. 

15.  Plea  to  an  action  on  a  bond,  that  it  was  given  in  consideration  of  future 

illicit  cohabitation,  404. 
IMPLIED   COVENANTS,  for  quiet  enjoyment; 
the  word  "demise,"  200,  note  {q). 
"grant,"  200,  note  (j). 

during  period  of  the  lessor's  interest,  200,  note  (g). 
restrained  by  express  covenant,  200,  note  (5). 
construction,  200,  note  (<;). 
damages,  200,  note  (5). 
IMPOUNDING.     See  Distress. 
IMPRISONMENT.    &e  Trespass,  609. 
INCOME  TAX. 

zohen  it  may  be  deducted  from  rent,  405. 

from  purchase-money,  405. 
plea  of  payment  of  income  tax,  405. 
INDEBITATUS   COUNTS,  33-35.    See  Common  Counts. 
INDEMNITY.    See  Bond  ;  Guaranty  ;  Landlord  and  Tenant. 
Express. 

by  parol  or  deed,  151. 

wlien  must  be  writing,  151. 

statute  of  frauds,  151. 

whether  promise  to  indemnify  a  person  if  he  wiU  become  surety,  is  within  the 

statute,  151. 
must  be  declared  on,  151. 
Implied.  ^ 

to  accommodation  acceptor,  151. 
by  principal  to  surety,  151. 
by  surety  to  co-surety,  151. 
by  principal  to  agent,  151. 
by  lessee  to  under  tenant,  152. 
by  assignee  of  lease  to  assignor,  152. 
when  common  count  loill  lie,  152. 
to  recover  consequential  damages  declaration  must  be  special,  152. 
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as  to  recovery  of  costs  under  an  implied  contract  of  indemnity,  152,  note  (e). 
effect  of  general  issue,  405. 
what  pleas  may  he  pleaded,  405.  ' 

Counts  on. 

1.  By  the  acceptor  of  an  accommodation  bill,  against  the  party  for  whose 

use  he  accepted  it,  for  not  indemnifying  him,  152. 
A  like  count  by  the  accommodation  drawer  of  a  bill,  152. 
count  by  one  joint  maker  of  a  bill  against  the  other  on  a  covenant  to 

pay  the  bill,  162. 

2.  For  not  indemnifying  plaintiff  as  defendant's  surety  in  a  maltster's  bond 

to  the  crown,  whereby  plaintiff's  goods  were  taken  upon  crown  process, 
founded  on  a  judgment  upon  the  bond,  153. 

3.  Upon  a  promise  to  indemnify  the  plaintiff  if  he  would  take  up  a  bill  and 

sue  a  party  thereto,  against  any  costs  or  expenses  he  might  sustain  in 
consequence  of  such  action,  153. 

4.  On  a  promise  to  indemnify  plaintiff  against  all  costs  and  expenses  of  an 

action  against  A.,  if  plaintiff  would  try  such  action  before  another 
pending  action  against  B.  for  the  same  debt,  153. 
6.  Upon  a  promise  to  indemnify  the  plaintiff  if  he  would  defend  an  action 
against  him  for  money  (or  goods),  in  Which  the  defendant  claimed  an 
interest,  153. 

6.  On  a  promise  to   indemnify  plaintiff  from   personal  liability  for  ex- 

penses incurred  in  the  formation  of  a  company,  if  plaintiff  would 
take  shares  in  the  company  and  become  one  of  the  provisional  com- 
mittee, 154. 

7.  For  not  indemnifying  a  surety  in  a  bond,  in  consequence  of  which  the 

surety  paid  the  bond  to  prevent  a  suit,  155. 

8.  On  an  implied  contract  to  indemnify  plaintiff  as  vendor  to  defendant  of 

mining  shares,  against  future  calls  on  such  shares,  155. 

9.  On  an  implied  contract  by  a  landlord  to  indemnify  his  under-tenant 

against  payment  of  ground-rent,  155. 

10.  For  not  indemnifying  plaintiff,  who  assigned  a  lease  held  by  him  to  the 

defendant,  against  the  covenants,  and  allowing  the  plaintiff's  goods, 
left  on  the  premises,  to  be  distrained,  156. 

11.  On  an  indemnity  to  a  distraining  broker,  if  he  would  seize  goods  sup- 

posed to  be  privileged,  showing  damage  by  actions  brought  at  the  suit 
of  the  owners,  156. 

1 2.  On  an  indemnity  to  a  distraining  broker,  given  by  a  landlord  on  the 

representation  that  rent  was  due  from  his  tenant,  showing  special  dam- 
age by  reason  of  the  tenant  bringing  an  action,  156. 

13.  On  covenants  to  indemnify,  156. 

14.  On  bonds  of  indemnity,  157. 

15.  On  bond  of  indemnity  to  plaintiff,  on  his  transferring  his  share  in  a 

ship  to  defendant,  against  all  actions,  &c.  in  respect  of  debts  and  claims 
on  the  ship,  157. 

16.  On  a  bond  to  indemnify  a  nominal  plaintiff  suing  for  the  benefit  of  a 

third  person,  against  the  costs  of  the  action,  if  unsuccessful,  157. 
Other  Form. 

on  indemnity  to  defend  vicar's  equity  suit  for  tithes,  153,  note  {g). 
Pleas. 

1.  General  issue,  284-286. 

2.  That  defendant  did  indemnify  the  plaintiff,  405. 

3.  Of  payment  of  a  certain  sum  in  satisfaction  whilst  the  damages  were 

unliquidated,  405. 

4.  Traverse,  that  the  plaintiff  was  damnified,  405. 

5.  That  plaintiff  was  damnified  by  his  own  wrong,  405. 
INDENTURE.     See  Dj^kd,  369;  Landlord  and  Tenant. 
INDICTMENT. 

plea  that  a  promise  to  pay  money  was  made  to  stifle  a  prosecution  for  an  offence 

of  public  nature,  404,  Form  9. 
counts  for  maliciously  preferring.     See  Malicious  Prosecution,  555. 
INDORSEMENT.    See  Bills. 


INDEX.  803 

INDUCEMENT. 

forms  part  of  the  contract,  276,  277. 

is  not  put  in  issue  by  general  issue,  277,  685. 

what  it  is,  6S6. 
INFANT. 

must  sue  hy  guardian  or  next  friend,  4. 

probate  ofwUl  not  be  granted  to,  7„note  (g). 

consent  of,  not  necessary  to  guardian  to  sue,  14,  note  (a) . 

infancy  of  plaintiff  admitted  when  not  traversed,  14,  note  (a). 

Contracts  made  by  — 

1.  Those  absolutely  void,  406. 

2.  Those  voidable  or  affirmable,  406. 

3.  Those  binding,  as  for  necessaries,  406. 
ratification  must  be  in  writing,  406. 

writing  must  be  signed  by  infant  himself,  406,  409,  note  («). 

not  liable  for  fraudulent  representation  that  he  was  of  full  age,  406. 

equitable  replication  to  plea  of  infancy,  406. 

infancy  must  be  specially  pleaded,  407,  note  (m). 

when  father  liable  for  necessaries  supplied  to  infant  son,  407,  note  (m). 

plea  of  infancy  to  part  of  claim,  407,  note  (m). 

can  only  appear  to  defend  by  guardian,  407,  note  (ra),  653. 

special  admission  of  prochein  ami,  limited,  654. 

liable  for  his  tortiotis  acts,  407. 
commencement  and  conclusion  of  declaration  by,  14. 
Pleas. 

1.  Of  infancy  of  defendant,  407. 

la.  Another  form  in  answer  to  action  on  promissory  note,  407. 

2.  Replication  denying,  408. 

3.  Beplication,  that  part  of  claim  is  for  necessaries  and  nolle  prosequi  to 

remainder,  408. 
3a.  Another  form  of  replication,  409. 

4.  Rejoinder,  that  goods  were  not  necessaries,  409. 

5.  That  defendant  confirmed  his  promise  after  he  became  of  age,  409. 
INFERIOR  COURT.     See  Replevin. 

declarations  in  actions  removed  from,  6. 
INFORMER. 

commencement  and  conclusion  of  declarations  by,  15. 
INITIALS  OF  NAME. 

in  a  bill  of  exchange,  74,  note  (q). 
INJUNCTION. 

provisions  of  common  law  procedure  act,  1852,  529. 

1854,  529. 
1860,  530. 
in  the  case  of  infringement  of  patents,  15  §■  16  Vict.  c.  83,  530. 
only  granted  to  enforce  legcU  rights,  530. 
demurrer  to  claim  for  writ  of,  530. 
continuance  of  writ  of  530. 
to  restrain  sale  of  photographic  copies,  530. 
for  obstruction  to  light,  530. 
ruine  granted  in  action  of  ejectment,  530. 
claim  for  writ  of,  531. 

in  an  action  for  infringement  of  a  patent,  587. 
INNKEEPER. 

what  is  an  inn,  531. 

is  bound  to  receive  guests,  531. 

liability  of,  under  26  §•  27  Vict.  e.  41,  531. 

must  receive  property  of  guests  for  safe  custody,  532. 

must  exhibit  copy  of  act,  532. 

duty  of,  532. 

prima  facie  liability,  532. 

right  of  lien  on  luggage,  Sf'c.  533,  729. 

liability  of,  relates  to  goods  of  guest  only,  533. 

action  against  executors  of,  533. 
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Counts. 

1.  Against,  for  not  receiving  plaintiff  as  a  guest,  533. 

2.  By  a  guest  against  an  innkeeper  for  the  loss  of  his  goods,  634. 

1.  Plea  that  defendant  was  not  an  innkeeper,  654. 

2.  Plea  that  plaintiff  did  not  bring  the  goods  into  defendant's  inn,  654. 

3.  Special  plea  to  count  for  refusing'to  lodge  the  plaintiff',  that  the  defendant 

offered   the   plaintiff  reasonable   and  proper  accommodation,  which  the 
plaintiff  refused  to  accept,  654. 

4.  Plea  of  lien  by  innkeeper  on  plaintiff's  goods,  for  the  amount  of  charges 

incurred  as  guest,  654. 
INNUENDO.     See  Libel  and  Slander,  538. 
INSANITY.     See  Lunacy,  436. 
INSOLVENCY  ACT,  409. 
INSTALMENTS.     5ee  Bills;  Promissoky  Notes. 

indoraer  may  sue  on  a  note  payable  hy,  222,  note  (o). 
count  against  the  maker  of  a  note  payable  \>y',  where  the  whole  sum  is  due,  222, 

Form  6. 
the  like,  where  the  times  for  payment  of  some  liave  elapsed,  223,  Form  7. 
INSURANCE.    See  Agent,  Public  Company. 

general  terms  in  printed  policy,  how  cfualified  by  written  memorandum,  161, 

notes  (Z)  and  («). 
enumeration  of  goods,  161,  note  (<). 

policy  on  goods  free  from  particular  average,  164,  note  (Ji). 
as  to  meaning  of  '■'■particular  average,"  164,  note  (Ji). 
words  "  lost  or  not  lost,"  166,  note  (J), 
hy  wliomi  action  must  he  hrought,  158. 
proximate,  not  remote  cause  of  loss  stated,  162,  note  (h). 
averments  respecting  risks  and  loss,  162,  note  (b). 

presumption  token  vessel  not  heard  from  irithin  a  reasonable  time,  162,  note  (6). 
presumption  as  to  time  of  loss,  162,  note  (6). 
as  to  whatare  losses  by  perils  of  the  sea,  162,  note  (b). 
usual  marine  risks  include  barratry  of  master,  162,  note  (?)). 

or  mistake  of  the  master,  162,  note  (6). 
ship  worm  or  rat  eaten,  not  loss  by  perils  of  sea,  162,  note  (J). 
being  sunk  by  another  vessel  f  ring  into  her  by  mistake,  162,  note  (J). 
stranding,  seizure,  restraint  of  princes,  162,  note  (J). 
policy  not  sufficient  proof  of  interest,  158. 
on  private  ships  of  war,  158. 
policies  on  goods,  Sfc.  from  certain  places,  158. 
interest  must  he  such  as  law  can  take  notice  of,  158. 
what  is  a  sufficient  interest  to  give  right  to  insure,  158. 
equitable  interest  in  goods  or  chattels,  as  mortgagor,  158. 
interest  of  a  carrier  of  goods,  158,  171,  note  (t). 
a  lien  on  a  cargo,  158. 

goods  purchased  after  a  partial  loss  of  them  without  knowledge  of  the  loss,  169. 
policy  on  goods  loarranted  free  from  capture,  Sfc.  164,  note  (<?). 
on  deck  goods  against  loss  hy  jettison  only,  164,  note  (^g). 
on  cargo  with  liberty  to  barter,  164,  note  ((/). 
on  advance  made  on  account  of  freight,  164,  note  (^) 
averment  of  interest,  169. 

when  assignor  or  assignee  of  policy  can  sue,  159. 
separate  liability  of  underwriters,  159. 
ijoho  must  he  sued,  159. 

no  action  against  company  for  discontinuing  business,  159. 
action  by  member  of  mutual  insurance  company,  159. 
actions  against  underwriters  may  he  consolidated,  160. 
damages,  160. 
double  insurances,  1 60. . 

commencement  of  risk  "at  and  from,"  160,  note  (o). 
when  risk  on  freight  begins,  160,  note  (o). 

there  must  be  goods  ready  for  .shipment  or  contracted  for,  160,  note  (o). 
when  risk  on  "profits  upon  cargo  "  begins,  160,  note  (o). 
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INSURANCE.  —  Continued. 

total  or  partial  loss  of  cargo,  163,  note  (c). 

on  profits,  163,  note  (c). 

total  or  partial  loss  affreight,  163,  notes  (c)  and  (</). 

averment  of  conditions  precedent,  163,  note  (e). 

partial  loss  recoverable  on  averment  of  total  loss,  163,  note  (c). 

kinds  of  loss,  163,  note  (c). 

total  loss  mat/  be  actual  or  constructive,  163,  note  (c). 

distinction  stated,  163,  note  (c). 
possibHitg  that  possession  may  be  resumed  by  owner,  163,  note  (c). 
loAai  amounts  to  total  loss,  166,  note  (m). 
concealment  of  mcUerial  fact,  164,  note  (c),  416,  note  («). 
policy  on  goods  free  from  particular  average,  164,  note  (h). 
as  to  abandonment,  163,  note  (c),  166,  note  (m). 

e^ect  of,  when  once  rightfully  made,  in  American  states,  163,  note 
(c). 

rights  acquired  under,  not  divested  by  subsequent  events,  163, 
note  (c). 
rule  of  constructive  loss,  giving  right  (o  abandon  in  the  American  states,  163, 

note  (c). 
rule  when  part  of  a  cargo  of  goods,  all  of  the  same  species,  is  lost  or  de- 
stroyed, 163,  note  (c). 

of  different  species,  163,  note  (c). 
as  to  damages  recoverable  when  vessel  injured  and  repaired,  166,  note  (m). 

expenses  that  may  be  taken  into  account,  166,  note  (m). 
effect  of  suicide  on  life  policy,  173,  note  (z). 
effect  of  general  issue,  410. 
when  special  pleas  necessary,  410. 
Counts  on  policies  of  insurance. 
Marine  Policies. 

I.'  Upon  a  policy  of  insurance  upon  the  cargo  of  a  ship  and  freight, 
for  a  total  loss,  160. 

Count  on  a  policy  insuring  s^sdnst  damage  payable  by  the  ship- 
owner for  collisions,  164. 
on  a  policy  insuring  against  seizure  and  detention,  for  a  total 
loss  caused  by  an  embai^o,  164. 

2.  Upon  a  policy  of  insurance  upon  goods,  to  recover  a  particular 

avers^,  164. 

3.  For  a  total  loss  of  part  of  the  goods,  ■where  the  policy  contains  a 

memorandum  against  particular  average,  165. 

4.  On  a  policy  of  insurance  upon  goods,  to  recover  for  a  general  aver- 

age loss,  165. 

5.  Upon  a  voyage  policy  on  a  ship,  for  a  total  loss,  165. 

5a.  Forms  prescribed  by  practice  act  in  Massachusetts  :  1  St.  On  a  ship 
for  total  loss.  2d.  For  a  partial  loss  and  contribution  to  general 
average,  166. 

6.  Upon  a  time  policy  of  insui-ance  of  a  ship,  167. 

7.  Upon  a  policy  of  insurance  of  a  ship  against  fire,  167. 

7(1.  Form  prescribed  by  practice  act  of  Massachusetts,  for  a  total  loss 
of  cargo  by  fire,  167. 

8.  Upon  a  voyage  policy  upon  a  ship,  to  recover  a  general  average 

loss  paid  by  ship-owner  to  owner  of  goods  thrown  overboaro. 
167. 

9.  Upon  a  policy  of  insurance  upon  a  ship  and  goods,  setting  out  the 

policy  verbatim,  168. 

if  policy  under  ^al  it  must  be  so  described,  168,  note  (n). 

10.  Upon  a  policy  of  insm-ance  upon  money  expended  for  provisions 

and  stores  for  the  use  of  emigrants,  and  money  advanced  on 
freight,  168. 

11.  Upon  a  policy  of  insurance  upon  advances  for  repairs  and  disburse- 

ments, 168. 

12.  Upon  a  policy  of  insurance  upon  freight  due  under  a  charter-party, 

168. 
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13.  Upon  a  policy  of  insurance  upon  freight  due  under  an  agreement, 

168. 

14.  Upon  a  policy  of  insurance  upon  advances  made  on  account  of 

freight,  168. 

15.  Upon  a  policy  of  insurance  upon  passage  money,  168. 

16.  Upon  a  policy  of  insurance  upon  bounty  to  be  allowed  by  the  French 

government  to  a  whaler,  168. 
16a.  Upon  a  policy  of  insurance  dependent  on  the  laying  of  a  submarine 
cable,  169. 

17.  Upon  a  policy  of  insurance  upon  profits  to  arise  upon  goods  carried 

as  cargo,  as  upon  pro'fits  of  palm-oil,  169. 

18.  Upon  a  policy  of  insurance  upon  profits  on  rice,  169. 

19.  Upon  a  policy  of  insurance  upon  money  lent  on  respondentia  on 

ship  and  goods,  169. 

20.  Upon  a  policy  of  insurance  on  a  bottomry  bond,  169. 

21.  Upon  a  policy  of  insurance  upon  goods  and  canal  boats,  against 

canal  risks  and  navigation,  169. 

22.  For  premiums  of  insurance  on  ships  and  goods,  169. 
Fire  Policies. 

as  to  what  misdescription  of  the  premises  will  avoid  the  policy,  170,  note 

(?)• 
how  far  words  of  description  are  a  warranty,  170,  note  (5). 
descriptive  words  usually  confined  to  the  time  when  policy  was  issued, 

170,  note  {q). 
interest  in  subject-matter  must  be  shown,  170,  note  (f). 
insolvent  may  insure  house  he  lives  in,  170,  note  ((). 

goods   concealed  from  his  creditors,    170,    note 

(0- 

warehousemen  and  carriers  may  insure  goods  in  their  possession,  1 70, 

note  (()• 
mode  of  describing  loss  under  policy  on  buildings  partly  destroyed,  171, 

note  (u). 
goods  feloniously  pillaged  during  afire,  171,  note  («). 
policy  covers  loss  by  fire  occasioned  by  negligence  without  fraud,  171, 

note  («). 
valued  policy,  when  considered  open,  171,  note  («). 
damages  and  expenses  incurred  in  removing  articles  insured,  171,  note 

(«)•  ... 

as  to  effect  of  clause  stipulating  that  disputes  regarding  loss  shall  be 

referred  to  arbitration,  171,  note  (u). 

1.  Upon  a  policy  of  insurance  upon  a  dwelling-house  and  furniture,  &c. 

against  an  insurance  company,  1 70.  * 

2.  Upon  a  policy  of  insurance  against  fire,  giving  the  insurers  an  option  of 

reinstatement  in  preference  to  the  payment  of  claims,  for  not  properly 
reinstating,  as  they  elected  to  do,  171. 
Life  Policies. 

every  one  has  an  insurable  interest  in  his  own  life,  174,  note  (a). 
a  wife  has  an  insurable  interest  in  her  husband's  life,  174,  note  (a). 
a  husband  has  in  his  wife's,  174,  note  (a). 
•  a  creditor  in  his  debtor's  life,  174,  note  (o). 
in  other  cases  how  far  insurer's  interest  must  he  pecuniary,  174,  note 
(a),  and  what  degree  of  pecuniary  interest  he  must  have,  174,  note 

at  what  time  the  interest  must  exist,  174,  note  (a). 

1.  Against  an  insurance  office,  on  a  policy  upon  the  life  of  a  third  person, 

172. 

2.  Upon  a  policy  of  insurance  on  the  life  of  a  third  person,  against  an  in- 

surance company,  setting  out  the  policy  verbatim,  175. 
8.  By  executors  against  an  insurance  company,  upon  a  policy  of  insurance 

under  seal  effected  by  the  testator  on  his  own  life,  175. 
4.  By  the  assignees  of  a  bankrupt,  upon  a  policy  effected  by  him  upon  his 

own  life,  176. 
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policy  acrainst  death  or  accidental  injury j  176. 
policy  of  insurance  against  commercial  losses,  176. 
Pleas. 

Marine  Policies. 

1.  Non  assumpsit,  284. 

2.  Non  est  factum,  410. 

3.  Denial  of  plaintiff's  interest  in  the  goods  when  lost,  410. 

4.  Denial  that  the  goods  were  damaged  or  lost,  410. 

5.  That  the  damage  was  an  average  loss,  within  the  usual  exception 

in  the  policy,  411. 

6.  Plea  to  a  declaration  on  an  insurance  on  a  ship,  denial  that  it  was 

lost  hy  the  perils  of  the  sea,  411. 

7.  Plea  that  the  plaintiff  did  not  incur  the  expenses  alleged,  411. 

8.  Plea  that  the  ship  was  not  seaworthy,  411. 
8a.  Answer  denying  seaworthiness,  412. 

9.  Plea  that  the  ship  improperly  deviated,  412. 

9a.  Answer  that  vessel  was  not  proceeding  on  voyage  insured,  412. 

10.  Plea  that  material  facts  were  concealed  at  the  time  of  effecting  the 

insurance,  412. 

11.  Plea  of  a  custom  between  the  insurance  broker  and  the  under- 

writers to  settle  the  loss  by  way  of  discharge,  by  the  defendant 
crediting  the  broker  with  the  amount,  412. 

12.  Plea  that  the  voyage  was  illegal,  413. 

13.  Plea  of  cancellation  of  time-policy,  413. 

14.  Plea  that  the  claim  in  the  policy  sued  on  had  been  discharged  by 

payment  of  another  policy  on  the  same  risk,  413. 

15.  Plea  of  a  custom  that  underwriters  are  not  liable  to  general  average 

on  account  of  jettison  of  timber  stowed  on  deck,  413. 

16.  Plea  that  the  ship  and  goods  were  lost  by  perils  from  which  they 

were  warranted  free,  413. 
Fire  Policies. 

1.  General  issue,  413. 

2.  Denial  that  the  goods  were  burnt,  413. 

3.  That  plaintiff  would  not  produce  proofs  of  his  loss,  according  to  the 

poUey,  413. 

4.  That  plaintiff  did  not  give  notice  of  the  loss,  413. 

5.  That  plaintiff  did  not  give  in  an  account  of  his  loss  to  the  office, 

414. 

6.  That  defendants  were  induced  to  make  the  policy  by  fraud,  414. 

7.  That  there  was  fraud  in  plaintiff's  account  of  the  loss,  414. 

8.  Alteration  of  risk,  not  communicated  to  the  defendants,  414. 

9.  That  plaintiff  made  a  false  affidavit  of  his  loss,  414. 

10.  Replication  (to  Form  9),  denjdng  that  the  affidavit  was  false,  415. 
Life  policies. 

1.  General  issue,  415. 

2.  Denial  of  plaintiff's  interest  in  the  life  insured,  415. 

3.  Plea  that  the  declaration  as  to  the  health  of  the  person  whose  lite 

was  insured  was  false,  415. 

4.  Equitable  replication  to  hke  plea,  that  the  policy  was  effected  upon 

the  faith  of  a  prospectus  stating  that  policies  should  be  indis- 
putable except  in  case  of  fraud,  416. 

5.  That  the  declaration  as  to  health  was  not  signed  by  the  usual  med- 

ical attendant  of  the  party,  416. 

6.  Plea  that  a  material  fact,  viz.  a  pernicious  habit  of  the  person 

whose  life  was  insured,  was  not  communicated  to  the  defendant, 
416. 

7.  That  a  material  fact,  viz.  a  known  malady,  was  not  communicated, 

417. 

8.  That  the  policy  was  obtained  by  fraud,  417. 

9.  That  the  assured  departed  beyond  Europe,  contrary  to  the  terms  of 

the  policy,  417. 
10.  That  the  assured  died  by  his  own  hand,  417.     iSee  Suicide. 
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INSURANCE  BROKEE.     See  Agent,  88;  Broker. 
lien  of ,  for  general  balance,  157,  note  («). 
count  against,  for  not  effecting  proper  insurance,  41, 

for  negligence  in  effecting  policy,  41. 
against  an  insurance  broker,  who  liad  undertaken  to  effect  an  insurance  for 
plaintiff,  stating  his  implied  duty  to  give  the  plaintiff  notice  in  case  he  could 
not  effect  it,  157. 
common  count  for  brokerage,  and  premiums  paid  by  plaintiff' for  underwriting,  157. 
INTEREST.     See  Common  Counts,  31. 
when  recoverable,  31,  32. 
damages  laid  should  cover,  34,  note  (i). 
enactment  relating  to,  in  insurance,  160. 
averment  of,  in  insurance,  161. 
common  count  for,  34. 

recoverable  from  date  of  writ  only,  unless  declaration  alleges  a  special  demand 
before  that  time,  34,  note  (g). 
plea  denying  plaintiff's  interest  in  a  life  insurance,  415. 
INTESTATE.     See  Executors. 
INTOXICATION. 

plea  to  an  action  on  a  bill,  that  defendant  was  drunk  when  he  indorsedj  369. 
INVENTION.     See  Copyright  ;  Fraud  ;  Patent. 
I  O  U. 

when  evidence  under'common  counts,  28,  32. 
IRONY.     See  Libel  and  Slander,  538. 
ISSUABLE  PLEAS. 

order  to  plead  issuahly  not  complied  with,  1 9. 
ISSUES.     See  Feigned  Issue. 
ISSUE,  JOINDER  OF,  20. 

JOINDER  IN  DEMURRER.    5ee  Demurrer. 
JOINDER  OF   COUNTS.     See  Forms  op  Action. 

when  several  allowed,  5,  and  note  (a),  when  not,  60,  note  (6). 

for  separate  causes  of  action,  2  7. 
JOINDER   OF   ISSUE,  20. 

JOINDER   OF   PARTIES.     See  Abatement;  Misjoinder;  Parties. 
JOINT  AND   SEVERAL. 

promissory  note,  how  to  declare  on,  220,  note  (c). 

covenants,  268. 

release  to  one  of  several  joint  and  several  debtors  is  a  discharge  of  all,  456, 
note  (V). 
JOINT   STOCK   COMPANY.     See  Public  Company. 
JOINT   TENANCY.     See  Partners;  Trespass,  723. 
JUDGE   AND  JUSTICES   OF   THE   PEACE. 

plea,  that  defendant  is  judge  of  record,  534. 

doing  act  beyond  authority,  534. 

acting  beyond  jurisdiction,  534. 

who  are  judicial  officers,  534. 

act  concerning  justices,  11  §•  12  Vict.  c.  44,  534,  535. 
JUDGMENT. 

final,  recovered  by  plaintiff  succeeding  on  plea  in  abatement,  11,  note  (A). 

prayer  of,  when  necessary  in  plea,  17,  note  (J). 

when,  may  be  signed  after  amended  declaration,  18. 

for  want  of  plea  after  order  to  plead  issuahly,  19. 

may  be  signed  tohen  abstract  of  plea  and  pleas  do  not  agree,  21,  note  (t). 
JUDGMENT,  ACTION   ON. 

in  contract,  maintainable,  176. 

not  maintainable  in  superior  courts  on  judgment  in  county  courts,  176. 

when,  of  foreign  courts,  lies,  176. 
exceptions,  176,  177. 

no  bar  to  action  on  foreign  judgment,  that  it  shows  a  misconstruction  of  Eng- 
lish law,  177. 

not  maintainable  on  interlocutory  orders,  Ifc.  177. 

action  lies  on  (he  final  order  of  the  privy  council  for  payment  of  costs  of  ap- 
peal, 177. 
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writ  speciaUy  indorsed,  and  Jinal  judgment  signed,  177. 
as  to  costs  in  action  on,  177. 
writ  ofreror,  177. 

venue  when  local  and  wJien  transitory,  177,  note  (c). 
count  on  a  judgment  of  superior  court,  177. 

on  judgments  of  foreign,  colonial,  and  inferior  courts,  178. 
count  ou  judgment  of  a  Frencli  court,  1 78. 

count  on  a  judgment  obtained  in  a  French  tribunal  of  commerce  by  the 
representative  of  the  deceased  drawer  of  a  bill  against  the  acceptor, 
178. 
count  on  a  decree  of  the  tribunal  of  commerce  at  Brussels,  178. 
count  on  a  judgment  of  the  supreme  court  of  New  York,  178. 
count  on  a  Scotch  decree,  178. 

count  for  costs  awarded  by  a  decreet  of  the  court  of  sessions  in  Scotland  in 

a  suit  for  divoree,  179. 
count  on  a  judgment  of  the  court  of  queen's  bench  in  Ireland,  179. 
count  on  a  colonial  judgment,  179. 

on  a  decree  of  a  colonial  court  of  equity,  179. 
Pleas. 

1.  Plea  of  nul  tiel  record,  418. 

2.  Replication,  that  thei-e  is  a  record  of  the  judgment,  where  it  was  recov- 

ei-ed  in  the  same  court,  418. 
8.  RepUcation,  that  there  is  a  record  of  the  judgment,  where  it  was  recov- 
ered in  another  court,  418. 

4.  Plea  that  the  judgment  was  satisfied  by  the  plaintiff  taking  the  defend- 

ant in  execution  on  a  ca.  sa.  issued  thereon,  418. 

5.  RepUcation,  that  the  ca.  sa.  was  irregular,  wherefore  the  defendant  was 

discharged  out  of  custody  by  a  judge's  order,  419. 
JUDGMENT,  FOREIGN. 

action  on,  when  it  lies,  176.     See  Judgment,  Action  on. 
on  the  merits  is  conclusiee,  419. 
want  of  jurisdiction  or  fraud  may  be  shown,  420. 
so  that  judgment  was  notfnal,  420. 
error  on  face  of,  may  be  an  answer,  420;  sed  qu. 
pendency  of  appeal  is  no  answer,  420. 
is  a  simple  contract  debt  here,  421. 
followed  by  satisfaction  is  an  answer  to  an  action,  421. 
Pleas. 

1.  Never  indebted,  420. 

2.  Plea  to  an  action  on  an  Irish  judgment,  that  defendant  was  not  served 

with  or  had  notice  of  process,  and  did  not  appear,  420. 

3.  Like  plea  to  an  action  on  a  Scotch  decree,  420. 

4.  Like  plea  to  an  action  on  a  foreign  judgment,  420. 

5.  Like  plea  to  an  action  on  a  judgment  of  a  colonial  court,  421. 

6.  Plea  to  an  action  on  a  Scotch  decree,  that  it  was  not  final,  421. 
JUDGMENT   RJECOVERED.     See  Estoppel,  379. 

may  be  pleaded  in  bar,  421. 

when  former  judgment  relates  to  a  different  breach,  421. 

on  a  hill,  not  followed  by  satisfaction,  421. 

on  a  bUl,  no  answer  to  action  for  debt,  421. 

in  a  county  court,  is  a  good  plea  in  bar,  421. 

foreign  judgment  foUowed  by  satisfaction  is  an  answer,  421. 

must  be  pleaded  by  way  ofestoppd,  421. 

Pleading  rules  — 

tnarginal  note  .•  number  of  roll : 

omission  of:  signing  judgment,  422. 
rule  does  not  apply  to  an  executor,  422. 
lien  of  attorney  on,  57. 
pleading  in  action,  654. 
Pleas. 

1.  Plea  of  judgment  recovered  for  the  debt,  422.  . 
la.  answer  of  judgment  recovered,  422. 


810  INDEX. 

JUDGMENT  RECOVERED.  —  Continued. 

2.  Plea  of  judgment  recovered  by  the  assignee  of  a  bankrupt,  422. 

3.  Plea  that,  in  a  former  action,  defendant  paid  a  sum  into  court,  with 

costs,  in  satisfaction,  422. 

4.  Plea  that  the  debt  was  due  from  the  defendant  and  A.  B.,  and  judg- 

ment recovered  against  A.  B.  423. 

5.  Plea  of  judgment  recovered  in  a  county  court,  423. 

6.  Replication  of  nul  ttel  record  to  a  plea  of  judgment  recovered  in  the 

same  court,  423. 

7.  Replication  of  nul  tiel  record  to  plea  of  judgment  recovered  in  another 

court,  424. 

8.  New  assignment  to  a  plea  of  judgment  recovered,  424. 
JURISDICTION. 

allegation,  that  cause  of  action  arose  within,  not  necessary  in  declaration,  6, 

note  (d). 
when  plea,  to  is  a  plea  in  abatement,  16,  note  (e). 
pleas  to,  must  be  pleaded  in  person,  16,  note  (g). 
JUS  TERTIf. 

when  defendant  nmy  justify  under,  in  trover,  725. 
when  set  up  by  a  bailee,  312,  note  (I), 
JUSTICES.    See  Judge,  534;  Libel,  538;  Notice  of  Action,  675;  Replevin, 

685. 
JUSTICES'  WARRANT. 

plea  in  trespass  justifying  under,  698,  Form  8. 
JUSTIFICATION  6^e«  IJisteess;  Landlord  and  Tenant;  Libel  and  Slan- 
der; Replevin;  Sheriff;  Trespass. 

LABELS.     See  Trade-mark,  607. 

action  for  imitating  the  labels  which  plaintiff  put  on  the  reels  on  which  his 
thread  for  sale  was  wound,  609.  ' 

LACHES   ON   A  BILL.     See  Bill  taken,  342,  350. 

plea  that  defendant  indorsed  to  the  plaintiff  on  account  a  bill  upon  a  third  per- 
son, and  was  discharged  from  it  by  laches,  350,  Form  6. 
LADING,  BILL   OF.     See  Carriers,  108,  109,  note  ((). 
LAND   AGENT. 

commission  recoverable  by,  38,  note  (p). 
LAND,  SALE   OF.     See  Vendors  and  Purchasers,  249,  472. 
LAND  TAX.    See  Replevin.     . 
LAND,  TRESPASS  TO.    See  Trespass  to  Land. 
LANDLORD  AND  TENANT.    &e  Broker;  Distress;  Reversion. 
demise  at  common  law  need  not  be  in  writing,  179. 
provisions  of  statute  of  frauds  as  to  leases,  ^c.  179. 
all  leases  required  to  be  in  writing  must  be  by  deed,  179.  . 

'forms  of  action  before  1852,  179. 
contracts  under  seal  must  be  declared  on,  179. 
venue,  transitory,  when  actions  arise  out  of  privity  of  contract,  179. 

local,  when  actions  arise  out  of  privity  of  estate,  180. 
declaration  on  a  lease  must  in  general  show  title,  180. 
-/when  defendant  estopped  from  denying  title,  180. 

as  to  the  ride  that  tenant  is  estopped  to  deny  landlord's  title,  180. 
exceptions  to  it,  180. 
mesne  assignments  should  be  stated,  180. 
conveyances  should  be  pleaded  as  they  operate,  181. 
Use  and  occupation  — 
when  demise  not  under  seal,  181. 
if  demise  under  seal,  must  be  declared  on,  181. 

when  there  is  a  written  agreement,  it  must  be  produced  and  stamped,  181. 
action  for,  one  of  contract,  181. 

not  a  proper  action  to  try  a  title,  182. 
when  contract  will  be  implied,  181,  182. 

as  to  intended  purchaser  or  lessee,  who  has  entered  under  agreement  for 
sale  or  lease,  182. 

where  occupies  only  to  time  contract  goes  off,  182. 
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where  occupies  after  contract  goes  off,  182. 
where  contract  fails  by  accident  or  goes  off  by  consent,  182. 
where  contract  fails  by  fauk  of  vendee,  182. 
where  vendor  remains  in  possession  after  a  sale,  183. 
when  presumption  of  contract  destroyed,  182. 
when  no  action  on  demise,  183. 
tenancy  without  occupation  sufficient,  188. 
occupation  by  executors,  183. 

joint  tenants,  183. 
when  defendant  under-lets,  183. 

or  premises  are  burnt,  the  tenant  being  bound  to  repair,  183. 
premises  become  unfit  for  occupation,  or  for  purposes  for  which 
'    they  were  let,  183. 

as  to  furnished  apartment  infested  with  bugs,  183. 
against  a  corporation  when  no  contract  under  their  seal,  183. 
when  common  count  lies  for  rent  of  incorporeal  hereditaments,  184. 
effect  of  general  issue,  424. 

as  to  mortgagee's  claim  before  notice  to  tenant,  424. 
payment  of  rent  to  successfod  claimant  in  ejectment,  424. 
assignee  of  mortgagor,  424. 
actions  in  tort, 
for  voluntary  waste,  535. 
venue  local,  536. 
effect  of  not  guilty,  287,  655. 

right  of  landlord  to  expel  tenant  holding  over,  702,  Form  6. 
as  to  liability  of  owner  of  building  for  injury  done  by  snow,  Ifc.  falling  from 
roof,  when  let  to  tenant,  577,  note  (k),  583,  Form  14. 
Counts. 

In  contract. 

1.  Common  count  for  use  and  occupation,  184. 
la.  Another  form,  184. 

2.  For  rent  of  furnished  or  unfurnished  lodgings,  184. 

3.  Upon  a  lease,  for  rent,  184. 

4.  By  a  lessor  against  his  lessee,  on  his  covenant,  for  non-payment  of 

rent,  184. 

5.  By  a  lessor  against  lessee,  upon  a  covenant  to  repair,  185. 

duty  of  tenant,  under  express  covenant  to  repair  and  keep  in 
repair,  186,  note  («). 

how  and  when  covenant  by  tenant  to  keep  in  repair  is  broken, 
186,  note  («). 

measure  of  damages,  186,  note  («). 

where  premises  destroyed  by  fire,  and  have  to  be  rebuilt,  186, 
note  («). 

circumstances  to  be  considered,  186,  note  («). 

distinction  between  a  covenant  to  keep  in  repair  and  one  to  put 
in  repair,  186,  note  (li). 

to  what  covenant  to  keep  in  repair  extends,  186,  note  (u),  187,. 
note  (x). 

as  to  meaning  of  term  "  habitable  repair,"  186. 

OS  to  the  liability  to  repair  in  the  absence  of  an  express  agree- 
ment, 188,  note  (y). 

6.  Lessor  against  lessee  upon  a  covenant  to  repair  subject  to  certain  ex- 

ceptions, 187. 
6a.  For  not  delivering  up  the  premises  in  good  repair,  187. 

covenants  in  lease  to  repair,  construction  of,  and  what  they  include, 
187,  note  (x). 

7.  By  landlord,  on  an  agreement  for  renting  apartments,  against  the  ten- 

ant, for  not  paying  his  proportion  of  rates  and  taxes  as  agreed,  187. 

8.  Against  a  tenant,  for  not  keeping  the  premises  in  tenantable  repair, 

contrary  to  his  express  agreement,  not  under  seal,  187. 

9.  For  not  using  the  premises  in  a  tenant-like  manner,  188. 

10.  Against  a  tenant  for  not  repairing,  &c.  who  held  over  at  an  increased 
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rent,  but  on  the  same  terms  in  other  respects  as  those  contained  in 
an  old  lease  granted  by  plaintiff's  predecessor,  188. 

1 1 .  Similar  form  against  a  new  tenant,  who  came  in  on  the  terms  of  the 

old  holding,  189. 

1 2.  Against  a  tenant,  for  not  cultivating  a  farm  according  to  the  custom 

of  the  country,  189. 

13.  A  similar  form,  but  alleging  specific  breaches,  190. 

14.  On  a  written  demise  (not  under  seal),  for  not  fallowing  or  manuring, 

for  removing  manure,  and  yielding  up  the  land  in  a  deteriorated 
state,  &c.  190. 

15.  For  breach  of  a  covenant  not  to  plough  up  or  convert  pasture-land 

into  tillage,  or  to  pay  an  increased  rent  for  every  acre  ploughed  up, 
192. 

16.  By  lessor  against  lessee   on  covenant  not  to  cut  down  or  lop  or  top 

trees,  under  a  penalty  of  £20  for  each  tree  cut,  lopped,  or  topped,  192. 

17.  By  a  landlord  against  his   tenant,  for  not  delivering  up  possession, 

whereby  the   superior   landlord  recovered   double   rent   and  costs 
against  the  plaintiff,  192. 

18.  By  a  landlord,  for  double  value,  against  his  tenant,  for  holding  over 

after  notice  to  quit  given  by  the  landlord,  193. 

19.  By  landlord  for  double  rent  under  11  Geo.  2,  c.  19,  s.  18,  where  ten- 

ant holds  over  after  notice  to  quit  given  by  him,  194. 

20.  Lessee  against  his  assignee,  for  a  breach  of  covenant  to  pay  the  rent  to 

the  lessor,  whereby  the  plaintiff  was  obliged  to  pay  it,  195. 

21.  By  a  lessor  against  his  under-lessee,  for  not  repairing,  whereby  a  for- 

feiture was  incurred,  and  the  superior  landlord  entered,  195. 

22.  By  a  lessee  against  sub-lessee,  for  not  repairing,  &e.  stating  special 

damage  by  reason  of  the  lessor  having  sued  the  plaintiff  for  breaches 
of  covenant,  196. 

23.  By  lessor  against  assignee,  for  non-payment  of  rent,  and  not  repair- 

ing, 196. 

As  to  the  liability  of  an  assignee  of  a  lease,  196,  note  (a). 
who  treated  as  assignees,  196,  note  (a). 
heir,  devisee,  executor,  assignees  of  a  bankrupt  lessee,  Ifc.  196, 

note  (a), 
mortgagee,  when,  196,  note  (a). 
in  order  to  charge  the  assignee,  the  original  covenant  with  the  lessor 
need  not  contain  the  word  "  assigns,"  196,  note  (a). 

24.  By  the  heir  of  the  lessor  against  the  lessee,  197. 

25.  By  the  heir  of  the  lessor  against  assignee  of  lessee,  for  not  keeping  in 

repair  premises  held  under  an  agreement  not  under  seal,  197. 

26.  By  the  devisee  of  the  lessor  against  the  lessee,  197.  ^ 

27.  By  a  plaintiff  who  was  partly  devisee  and  partly  heir  of  a  lessor,  for 

increased  rent  (under  a  penal  clause),  for  converting  pasture-land 
to  other  purposes  than  were  allowed  by  the  lease,  197. 

28.  By  the  assignee  of  the  reversion  in  fee  against  the  lessee,  198. 

29.  By<the  assignee  of  a  lessor,  being  a  termor,  against  the  lessee,  198. 

30.  By  the  executor  of  the  lessor,  a  termor,  against  the  lessee,  199. 

31.  By  the  legatee  of  a  termor,  who  was  the  lessor,  against  the  lessee,  199. 

32.  For  not  granting  a  lease  to  plaintiff,  pursuant  to  agreement,  199. 

83.  On  an  agreement,  to  recover  a  sum  of  money  agreed  to  be  paid  by 
defendant  to  plaintiff,  plaintiff  agreeing,  upon  payment,  to  grant  a 
lease  to  defendant,  200. 

declaration   on  an  agreement  for  a  lease,  implied  covenant  for 
title,  200. 

34.  By  tenant  against  landlord  upon  a  contract,  not  under  seal,  of  demise 

to  the  plaintiff,  with  an  option  of  purchase,  for  not  making  a  good 
title,  200. 

35.  For  not  putting  plaintiff  into  possession,  the  defendant  having  let  the 

premises  to  him  by  a  present  demise  not  under  seal,  200. 

36.  By  a  tenant  against  a  landlord,  for  not  sending  furniture  into  a  house 

pursuant  to  an  agreement  under  which  the  plaintiff  had  become 
tenant,  200. 
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37.  Form  showing  that  the  landlord  had  not  title  to  demise,  200. 

38.  By  a  lessee  against  his  lessor  for  breach  of  his  covenant  for  quiet  en- 

joyment, alleging  a  disti-ess  by  tlio  ground-landlord,  200. 
,  the  word  "  demise  "  implies  the  covenant  for  quiet  enjoyment,  200, 
'  note  (}). 

so  does  the  word  "  grant,"  200,  note  {q). 
during  the  period  of  the  lessor's  interest  in  the  land,  200,  note  (5). 

effect  of  the  words  "  warrant  and  defend,"  200,  note  (y). 
implied  covenant  qualified  by  express  covenant  for  quiet  enjoyment, 

200,  note  (q). 
agreement  for  quiet  enjoyment  implied  from  parol  demise,  200,  note 

(?)•  . 

as  to  the  construction  of  covenant  fm'  quiet  enjoyment,  200,  note  (y). 
how  implied  covenants  for  title  and  quiet  enjoyment  are  limited,  200, 

note  (5). 
measttre  of  damages  for  the  breach  of  this  covenant,  200,  note  (g'). 
89.  A  similar  form,  but  alleging  as  a  breach  that  plaintiff  was  evicted,  201. 
as  to  what  is  an  eviction,  201,  note  (s). 

40.  By  a  tenant  against  his  landlord  for  not  allowing  him  for  off-going 

crops,  accordmg  to  the  custom  of  the  country,  201. 

41.  By  outgoing  tenant,  against  the  assignees  of  the  reversion,  on  a  con- 

tract or  custom  of  the  country,  by  which,  on  notice  to  quit  by  the 
landlord,  the  tenant  is  entitled  to  tillages,  202. 

42.  By  a  lessee  against  the  assignee  of  the  lessor,  for  a  breach  of  covenant 

in  not  destroying  rabbits  on  a  farm,  202. 

43.  By  lessee  against  lessor,  on  covenant  by  defendant,  in  consideration 

of  the  surrender  of  the  term,  to  pay  for  manure,  tillages,  &c.  upon  a 
valuation,  202. 

44.  By  assignee  of  the  lessee  against  the  lessor,  for  breach  of  his  covenant 

to  repair,  whereby  the  plaintiff  was  injured  in  his  trade,  and  com- 
pelled to  remove,  202. 
Other  counts. 

by  landlord  for  removing  goods  to  prevent  distress,  133. 

by  landlord  on  guaranty  to  pay  rent  on  removal  of  distress,  140. 

by  landlord  on  guaranty  to  pay  rent  if  he  would  forbear  to  distrain,  140, 
note  (c). 
In  tort. 

1.  By  a  landlord  for  voluntary  waste,  by  injuring  the  premises,  and  taking 

down  and  removing  the  plaintiff's  fixtm-es,  536. 
la.  Count  for  permissive  waste  in  a  dwelling-house,  536.    ■ 

2.  Landlord  against  a.  tenant  for  not  taking  care  of  furniture,  &e.  537. 

3.  Tenant  against  landlord  for  not  indemnifying  him  against  a  distress  for 

ground  rent,  537. 

4.  By  the  assignor  against  the  assignee  of  a  lease  for  not  indemnifying  him 

against  the  breaches  of  covenant  after  the  assignment,  637. 

5.  By  a  tenant,  not  bound  to  repair,  against  his  landlord,  who  had  com- 

menced repairing,  for  not  doing  repai-s  in  a  proper  mSnner,  537. 

6.  By  a  lodger  against  his  landlord  for  obstructing  him  in  the  use  of  the 

bell,  &c.  538. 
Pleas. 

In  contract. 

1.  General  issue  to  indebitatus  count  for  use  and  occupation,  425. 

2.  Denial  of  demise  by  deed,  425. 

3.  Denial  of  demise  not  by  deed,  425. 

4.  Denial  of  tenancy,  not  being  by  lease  under  seal,  425. 

5.  Denial  that  the  rent  was  due,  425. 

6.  Plea  of  payment  of  rent,  425. 

7.  Plea  that  die  i-ent  was  satisfied  by  distress,  425. 

8.  Plea  that  the  demise  was  subordinate  to  tlie  grant  of  an  easement, 

and  was  not  under  seal,  425. 

9.  Plea  to  a  special  declai-ation  by  a  landlord  against  his  tenant  for 

rent,  an  executed  agreement  tiat  the  defendant  should  give  up 
possession  of  the  premises  and  plaintiff  abandon  the  rent,  426. 
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10.  To  the  like,  plea  of  surrrender  by  operation  of  law,  426. 

11.  To  the  like,  plea  that,  before  the  rent  became  due,  plaintiff  entered 

and  resumed  possession  of  the  premises,  by  reason  of  the  defend- 
ant having  committed  a  breach  of  the  agreement  for  the  demise, 
involving  a  forfeiture,  426. 

12.  To  the  like,  plea  of  discharge  under  title  paramount  in  assignee  of 

plaintiff,  an  insolvent  debtor,  426. 

13.  To  the  like,  plea  of  eviction,  426. 

14.  A  similar  plea,  showing  a  partial  eviction,  whereupon  defendant 

quitted  the  remainder  of  the  premises,  427. 

15.  Plea,  except  as  to  £ — ,  that  no  part  of  the  rent  claimed  became  due 

except  that  sum,  427. 

16.  Plea  of  a  notice  to  quit  before  the  rent  became  due,  and  replication 

that  the  notice  was  waived,  427. 

1 7.  Plea  to  a  declaration  for  use  and  occupation,  that  plaintiff  was  sat- 

isfied part  of  the  arrears  of  rent  under  a  distress  made  by  him, 
427. 

18.  Plea  that  defendant  kept  the  premises  in  tenantable  repair,  427. 

19.  Plea  that  defendant  used  the  premises  in  a  tenantlike  manner,  428. 

20.  Plea  to  an  action  for  not  cultivating,  &c.  in  the  manner  prescribed, 

denial  of  the  breaches,  428. 

21.  Plea  to  a  declaration  for  not  cultivating  a  farm  according  to  the 

custom  set  out,  —  denial  of  the  custom,  428. 

22.  Plea  to  an  action  for  not  cultivating  according  to  the  custom  of  the 

country,  that  defendant  did  so  cultivate,  428. 

23.  Plea  to  an  action  on  a  covenant  to  pay  rent,  that  the   defendant 

paid  the  rent  when  due,  428. 

24.  Plea  by  an  assignee  of  a  lease,  denying  the  assignment,  429. 

25.  Plea  by  defendant  charged  as  assignee  of  a  lease,  that  he  assigned 

his  interest  over  before  breach,  429. 

26.  Plea  to  an  action  by  the  assignee  of  the  reversion,  denying  the  as- 

signment, 429. 

27.  Plea  to  an  action  by  an  assignee  of  the  reversion,  denying  that  the 

lessor  had  the  reversion  alleged,  430. 

28.  Plea  that  the  lessor  assigned  me  reversion  before  breach,  430. 

29.  Plea  that  defendants,  assignees  of  bankrupts,  had  not  elected  to 

take  the  lease,  430. 

30.  Plea  in  abatement,  that  the  premises  vested  in  the  defendant  and 

another,  430. 

31.  Pleas  to  an  action  for  non-repair,  &c. — 

1.  That  the  non-repair  occurred  through  the  unforeseen  act  of  a 

third  party; 

2.  That  the  defendant  was  ready  to  repair,  but  that  a  reasonable 

time  to  do  so  had  not  elapsed; 

3.  That  the  plaintiff  repaired  himself,  and  so  prevented  the  de- 

fendant from  repairing,  430. 
32.*  Plea  to  an  action  for  rent,  by  a  transferee  of  a  lease,  payment  to 
the  transferror,  without  notice  of  the  transfer,  430. 

33.  Plea  to  an  action  for  rent,  a  clause  of  reentry  in  the  deed  under 

which  the  plaintiff  entered,  430. 

34.  Plea  to  an  action  on  a  covenant  for  rent,  that  the  plaintiff  com- 

mitted a  breach  of  covenant,  in  consequence  of  which  the  supe- 
rior landlord  brought  ejectment,  and  compelled  the  defendant  to 
pay  the  rent  to  him,  430. 
Pleas. 

In  tort. 

1.  To  a  count  for  an  injury  to  plaintiff's  reversion,  pleas  denying  — 

1.  The  possession  of  the  property  by  the  tenant  of  plaintiff,  655. 

2.  That  the  reversion  was  in  plaintiff,  655. 

2.  Landlord  against  tenant  for  waste,  &c.  plea  denying  the  tenancy, 

655. 

3.  Plea  to  a  count  by  a  landlord  for  injuring  a  house  and  removing 
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fixtures,  that  they  were  put  up  by  the  tenant  for  the  purpose  of 
his  trade,  656. 

4.  Replication  thereto  that  the  terms  of  the  demise  forbade  the  re- 

moval, 656. 

5.  Plea  that  the  premises  were  held  at  a  rent  under  £20,  and  that  the 

tenancy  was  determined  under  notice  to  quit  and  entry  under  1  & 
2  Vict.  c.  74,  657. 
Other  forms,  656,  notes  (0  and  (m),  and  657,  Form  5. 
LAWYERS.     See  Attorney. 

all  lawyers  in  the  American  states  may  recover  for  their  fees  as  attor- 
nerjs  may  in  England,  57. 
,        circumstances  affecting  the  amount  to  be  recovered,  57. 

cannot  recover  Tnore  than  agreed  sum  by  proof  that  services  worth  more, 

must  prove  retainer,  57. 

but  not  necessary  in  American  states  to  prove  retainer  for  corporation 

under  corporate  seal,  59,  note  (a). 
lohen  may  recover  for  services  as  senior  counsel,  though  employed  by 

attorney  of  record,  59,  note  («). 
when  may  recover  of  party  who  has  no  interest  in  the  suit,  59,  note  («). 
LEASEHOLD  ESTATE.     See  Vendor. 
LEAVE   AND  LICENSE.     See  Tkespass,  722. 

evidence  of,  in  action  of  assault  and  trover,  757. 
replication  of  revocation  of,  657. 
when  pleaded  to  several  trespasses,  658. 
when  new  assignment  necessary  after  plea  of,  658. 
plea  of  leave  and  license,  658. 

replication  of  a  revocation  of  the  leave  and  license,  658. 
LEGACY. 

may  be  recovered  in  action  at  law,  when,  124,  note  (^p). 
in  Massachusetts,  Connecticut,  and  New  Hampshire,  124,  note  (p). 
may  be  recovered  against  devisee  of  land  charged  with  payment  of  it,  124, 
note  (p). 
so  of  terre-tenant,  124,  note  (p). 

no  demand  or  promise  to  pay  necessary,  124,  note  (/)). 
LEGATEE. 

count  against  an  executor  on  his  promise  to  pay  a  sum  of  money  in  considera- 
tion Uiat  the  plaintiff  would  rescind  a  contract  for  the  Mre  of  a  carriage,  made . 
with  the  testator,  124,  Form  10. 
by,  of  a  termor  who  was  lessor  against  lessee,  199,  Form  31. 
LESSOR  AND  LESSEE.     See  Landlord  and  Tenant. 
LETTERS  PATENT.     See  Patent. 
LEVY.     See  Distress. 

LIBEL  AND   SLANDER.  ^ 

costs  in  action  of,  538. 
when  slander  is  actionable  without  special  damage,  538. 

with  special  damage,  539. 
when  action  lies  for  libel,  539. 
money  cannot  generally  be  paid  into  court,  447; 

in  actions  against  newspapers  money  may  be  paid  into  court,  447,  661. 
the  declaration,  540. 
no  inducement  necessary,  540. 
statement  of  scandalous  matter,  541. 
innuendo,  542. 
the  damage,  542. 

damage  must  be  the  immediate  consequence  of  the  act  of  defendant,  543. 
action  for,  by  and  against  puMic  company,  543. 
effect  of  not  guilty,  658. 
privileged  communication,  what  is  a,  658. 
where  express  malice  proved,  659. 
instances  of  privileged  communications,  659,  660. 
con_fidential  communications,  660. 
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words  spoken  by  an  M.  P.  in  parliament,  660. 

hy  ajtidge,  on  counsel,  or  witnesses  in  legal  proceedings,  660. 

other  instances,  660,  661. 
proceedings  in  a  court,  or  an  account  of  them,  661. 
comment  on  a  place  of  public  entertainment,  661. 
criticisms,  661,  on  sermons,  661. 
comments  and  criticisms  in  the  acts  of  public  men,  661. 
public  meetings  and  reports  of  them,  661. 
justification  must  be  specially  pleaded,  661. 
accord  and  satisfaction,  662. 
interrogatories  in  action  of,  662. 
slander  of  title,  bid,  HG?!. 

on  partnership,  548.  , 

Counts. 

1.  For  a  libel,  543. 

la.  Count  for  libel  in  foreign  language,  544. 

lb.   Count  for  libel  imputing  felony  to  the  plaintiff,  544. 

Ic.  Forms  prescribed  by  Mass.  Prao.  Act,  544. 

2.  Other  forms  for  libel,  charging  crimes,  545. 

3.  For  a  libel  imputing  immorality  or  general  misconduct,  545. 

4.  For  a  libel  upon  the  plaintiff  in  his  office,  546. 

5.  For  a  libel  upon  the  plaintiff  in  his  profession,  546. 

6.  For  a  libel  on  the  plaintiff  in  his  trade  or  occupation,  546. 

7.  For  libels  on  and  by  companies,  546. 

8.  Other  forms  for  libels  on  parties  in  their  business,  trade,  occupation, 

&c.  547. 

9.  For  slander,  547. 

10.  Other  forms  for  slander  of  plaintiff  in  his  business,  trade,  or  occupation, 

548. 

11.  Counts  for  slanderin  respect  of  words  not  actionable  in  themselves,  but 

only  in  respect  of  the  special  damage  caused  thereby,  549. 
Pleas. 

1.  Plea  to  an  action  for  slander  of  the  plaintiff  in  his  trade,  &c.  denial  that 

he  exercised  such  trade,  662. 
la.  Denial  that  the  defendant  made  the  accusation  charged,  662. 

2.  Plea  denying  that  defendants  used  the  words  in  the  sense  imputed, 

662. 

3.  Plea  that  the  matter  published  is  true,  662. 
3a.  Another  form  for  the  same. 

4.  Plea  justifying  a  charge  of  insolvency,  on  the  ground  that  it  is  true,  664. 

5.  Plea  to  a  libel  imputing  a  general  charge  of  baseness,  that  the  libel  was 

published  in  reference  to  a  particular  transaction,  and  justifying  it, 
664. 

Special  pleas  that  the  matter  was  a  fair  and  bona  fide  comment  in  a 
newspaper  article  upon  the  conduct  of  the  plaintiff  in  a  public 
capacity,  664. 
Plea  that  the  libel  was  a  correct  report  of  a  preliminary  inquiry  be- 
fore a  justice  of  the  peace  in  which  the  plaintiif  was  summoned  to 
answer  a  charge  of  prying  and  was  discharged,  664. 

6.  Plea  that  plaintiff  was  a  swindler,  as  charged  in  a  libel,  664. 

7.  Plea  to  a  declaration  for  a  libel  on  a  vendor  of  quack  medicines,  that  the 

matters  are  true,  664. 

8.  Plea  to  a  libel  on  a  proctor  that  he  had  been  suspended,  664. 

9.  Plea  to  a  libel  on  an  attorney,  665. 

10.  The  like  on  a  medical  man,  665. 

11.  Plea  that  the  plaintiff  did  keep  out  of  the  way  to  evade  the  process, 

665. 

12.  That  plaintiff  broke  into  defendant's  cellar  and  got  drunk,  665. 

13.  Plea  justifying  a  libel  imputing  polygamy,  665. 

14.  Plea  of  justification  in  an  action  by  a  clergyman,  on  the  ground  of  the 

truth  of  the  facts  contained  in  the  alleged  libel,  665. 

15.  Plea  of  accord  and  satisfaction,  665. 


INDEX.  817 

LIBERUM  TBNEMENTUM.    See  Trespass  to  Realty,  717. 

plea  of,  718. 
LICENSE.    See  Leave  and  License. 
LIEN.     See  Trover,  728  et  seq. 

of  attorney,  on  a  judgment,  56. 

by  wharfinger,  730-731,  note  (i). 

hy  hanker,  730. 

artificer,  farrier,  horsebreaker,  729. 

carriage  maker  for  repairs,  729. 

keeper  of  a  stallion,  729. 

trainer  of  race  horses,  729. 

one  who  takes  a  lame  or  sick  horse  to  keep  and  cure,  729. 

innkeeper,  729 ;  has  none  on  goods  of  boarder,  729,  except  by  statute,  729. 

carrier,  729. 

by  express  agreement,  730. 

factor,  730. 

stockbrokers,  730. 

agent,  730. 

auctioneer,  730. 

livery  stable  keeper  has  none,  729. 

nor  has  an  agister  of  cattle,  729. 
chattel  detained  under  claim  of,  against  owner,  charges  of  keeping,  Sfc.  not 

recoverable  of  him,  98,  note  (y),  730. 
principle  and  nature  of  the  lien  in  different  cases,  729. 
how  lost,  729,  730. 
no  right  of  sale,  when,  730. 
avowry  by  carriers  justifying  under  a  general  lien,  687. 
pleas  of,  —  See  Trover  and  Detinue,  730  et  seq. 

as  to  the  mode  of  pleading  a  lien,  142,  note  (i). 
LIFE  POLICIES.    5e«  Insurance. 
LIGHTERAGE.    See  Carriers. 

LIGHTS.     See  Ancient  Windows  and  Lights  ;  Injunctions. 
LIMITATIONS,   STATUTES  OF. 

executor  allowed  to  be  joined  as  plaintiff  in  an  action  to  avoid  the  operation  of, 

3. 
count  on  conditional  promise  to  pay  debt  barred  by,  202. 
when  ordinary  form  of  declaration  on  contract  vjill  suffice,  202,  note  (x). 
when  a  special  count  should  be  framed,  202,  note  (x). 
lapse  of  time  no  bar  at  common  law,  431. 
actions  on  tlie  case  and  of  debt,  six  years,  431. 
actions  by  persons  under  disabilities,  431,  432,  666. 
in  actions  of  trespass,  detinue,  and  replevin,  666. 
of  assault,  battery,  Ifc.  666. 
of  verbal  slander,  666. 
of  written  slander  and  libel,  666. 
in  actions  for  damage  arising  from  acts  done  in  pursuance  of  statidory  power, 

666. 
copyright  act,  666. 
Lord  Campbell's  act,  666. 
against Jtislices,  666. 
metropolitan  police  act,  666. 
joint  debtors,  432. 

as  to  actions  on  specialties,  432,  666. 
acknowledgment  by  specialty  debtor,  432. 
penalties,  432. 

period  runs  from  time  when  plaintiff  might  have  brought  his  action,  432,  666. 
fraudulent  concealment,  432. 
acknowledgment  of  simple  contract  debtor,  433. 
qualified  acknowledgment,  433. 
conditional  acknowledgmeat,  433. 
acknowledgment  made  hy  agent,  433. 
co-contractor,  433,  434. 
set-off,  433. 
VOL.  n.  62 
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infant  may  acknowledge  whfn  debt  is  for  necessaries,  434. 
what  takes  a  case  out  of  statute,  434,  667. 
equitable  replications  to  plea  of  372. 
effect  of  part  payment  to  take  debt  out  of,  434. 
by  agent,  434. 
payment  must  be  made  'under  circumstance  to  warrant  inference  of 

promise  to  pay  the  residue,  434. 
payment  of  interest,  as  interest,  434. 
part  payment  in  goods,  434. 

by  co-contractor,  434. 
renewing  vyrit  to  save  statute,  434. 
Pleas. 

In  contract. 

1.  Plea  of  the  statute  of  limitations,  435,  436. 
la.  Answer  of  the  statute  of  limitations,  435. 

2.  Keplieation,  that  the  defendant  was  abroad  when  the  cauSe  accrued, 

435. 

3.  Replication,  to  a  plea  of  the  statute  of  limitations  (to  a  declaration 

by  an  executor),  that  the  testator  issued  a  writ  within  six  years, 
and  that  the  executor  sued  within  a  reasonable  time  after  the 
death,  435. 

4.  Plaintiff's  infancy,  435. 

5.  That  plaintifE  obtained  a  judgment,  which  was  arrested  or  reversed, 

and  that  he  now  comes  within  a  year  after  such  reversal,  435. 

6.  Replication  in  action  against  husband  and  wife,  435. 

7.  That  plaintifE  was  imprisoned  when  the  cause  of  action  accrued,  435. 

8.  Plaintiff's  insanity,  436. 

9.  Replication,  in  an  action  on  a  specialty,  an  acknowledgment  within 

twenty  years,  436. 
10.  Replication,  of  an  acknowledgment  in  writing  within  six  years, 
436. 
In  tort. 

1.  Plea  of  the  statute  of  limitations,  667. 

2.  Plea  to  a  cognizance  for  rent,  that  the  distress  was  made  within 

twenty  years  next  after  the  time  when  the  right  accrued  to  a  per- 
son through  whom  title  is  claimed,  and  that  such  person  discon- 
tinued receipt  of  rent  more  than  twenty  years  before  distress, 
667. 

3.  Other  form  of  pleas,  replication,  rejoinder  and  surrejoinder,  667. 
LIQUIDATED  DAJNIAGES.     See  Statutes  Penal,  245. 

when  a  specif  ed  sum  is  to  be  treated  as,  or  as  a  penalty,  203. 
count  on  a  covenant  in  a  deed  of  sale  of  business,  to  pay  liquidateiJ  damages  in 

the  event  of  defendant  carrying  on  the  business,  204. 
like  counts,  204. 

count  on  a  contract  for  the  services  of  the  defendant  as  a  commercial  traveller, 
stipulating  that  if  he  travelled  over  the  same  ground  for  any  other  person  he 
should  pay  the  plaintiff  a  stated  sum,  204. 
count  on  a  covenant  in  a  lease  not  to  top  trees  under  a  penalty  for  each  tree  so 
topped,  204. 
QTERARY  PROPERTY.     &e  Copyright. 
LOAN   SOCIETY. 

commencement  and  conclusion  of  declaration  by  treasurer  of,  10. 
LOCAL   BOARD. 

commencement  and  conclusion  of  declaration  by,  10. 
LODGING-HOUSE  KEEPER.     5ee  Innkeeper. 
no  duty  on,  to  take  care  of  lodger's  goods,  550. 
only  liable  for  misfeasance,  550. 
LOSS.    See  Insurance,  160,  410. 
LOST  BILL.     See  Bills  or  Exchange. 

plea  of,  is  a  good  defence,  346,  note  (d). 
plea,  drawer  or  indorsee  against  acceptor,  that  the  bill  has  been  lost  by  the 
plaintiff,  346. 
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LOST  GRANT  — PLEA  OF,  739.    See  Ways. 
LOTTERY.     See  Gaming,  395. 

plea  to  money  had,  &c.  that  it  was  deposited  with  defendant  to  abide  the  result 
of  an  illegal  lottery,  395.  ' 

statutes  forbidding,  396,  note  (d). 
LUGGAGE.     See  Carriers,  493. 

railway  company  bound  to  deliver,  493,  note  (s). 
liable  for  misdelivery,  493,  note  (s). 
must  be  strictly  luggage,  493,  note  (s). 
what  is  luggage,  493,  note  (s). 
should  be  demanded  miMn  reasonable  time  after  arrival,  493,  note 

(*)•         .  .  ,        .. 

not  responsible  for  merchandise  packed  up  with  lu^age  unless  msi- 

ble,  493,  note  (s). 

in  excursion  trains,  493,  note  (s). 

form  against  carrier  for  loss  of,  493. 

baggage  of  troops,  493. 

against  a  cabman,  493. 

against  stage  coach  proprietors,  493,  note  (s). 

for  loss  of  parcel  not  luggage,  493,  note,  (s). 

LUNACY.    See  Trespass  to  the  Person. 

of  defendant  should  be  specially  pleaded,  436. 

notice  to  plaintiff,  436. 

when  plea  inadmissible,  436. 

lunatic  incapable  of  stating  account,  436. 

any  one  may  sue  for  lunatic  plaintiff,  436. 

liability  of,  on  contract  for  necessaries,  436. 

plea  that  defendant  was  a  lunatic,  436. 

MACHINERY. 

obligation  on  oimer  of,  to  fence,  569. 
MADNESS.     See  Lunacy. 

MAGISTRATE.     See  Judge;  Notice  of  Action;  Tender  op  Amends. 
MAINTENANCE. 

forms  of  pleas,  436,  note  (jf). 
what  is,  307,  note  (f). 
generally,  550. 
plea  of,  to  an  attorney's  bill,  307. 
MAKER  OF  NOTE.     See  Bills  of  Exchange;  Promissory  Note. 
MALICIOUS  ARREST  AND  PROSECUTION. 

payment  into  court  cannot  be  pleaded  in  action  of,  447. 
what  necessary  to  support  action  of,  550. 

absence  of  reasonable  or  probable  cause  must  be  alleged,  550. 

law  and  fact  as  to,  550. 
evidence  of  want  of  probable  cause  must  he  adduced  by  plaintiff ,  551. 
proof  of  express  malice  does  not  disprove  probable  cause,  551. 
rule  as  to  what  constitutes  probable  cause,  551. 
what  must  be  alleged  in  declaration,  553,  note  (if). 

excessive  attachment,  553,  note  (jf). 
when  malice  must  be  proved,  551. 
special  damage  in  actions  of,  552. 
action  for  arresting  privileged  witness,  555,  note  (o). 
effect  of  not  guilty,  668. 

special  plea  of  determination  of  proceedings,  668. 
when  party  protected  by  advice  of  counsel,  668. 
Counts. 

1.  For  maliciously,  and  without  probable  cause  for  believing  that  the  plain- 

tiff was  about  to  quit  England,  procuring  a  judge's  order  for  a  capias 
(under  1  &  2  "Vict.  c.  110,  s.  3),  on  which  plaintiff  was  arrested,  552. 

2.  For  maliciously  causing  plaintiff  to  be  arrested  for  a  larger  sum  than 

was  really  due,  553. 

3.  Against  the  plaintiff  in  a  former  action,  who,  having  issued  two  con- 

current writs  of  ca2>ias  into  different  counties,  one  of  which  was  exe- 
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cuted  and  the  debt  thereupon  paid,  neglected  to  countermand  the 
second  writ,  whereby  it  was  executed,  553. 

4.  Other  forms  for  maUcious  injuries  in  actions  and  other  civil  proceedings, 

554. 

5.  Against  a  client  and  his  attorney  for  not  releasing  the  plaintiff  after  sat- 

isfaction of  debt  and  costs  in  an  action,  554. 

6.  For  a  malicious  arrest,  without  regard  to  a  set-off,  554. 

7.  For  a  malicious  arrest  on  a  warrant  of  attorney,  without  regard  to  the 

defeasance,  554. 

8.  For  maliciously  issuing  execution  on  a  warrant  of  attorney  for  a  larger 

sum  than  was  really  due,  554. 

9.  For  maliciously  issuing  execution  on  a  cognovit,  554.      , 

10.  For  a  malicious  arrest  pending  another  suit  between  the  same  parties, 

554. 

11.  For  maliciously  causing  the  plaintiff  to  be  outlawed,  554. 

12.  For  maliciously  causing  an  extent  to  issue  against  plaintiff's  goods,  554. 

13.  For  maliciously  obtaining  a  warrant  to  arrest  the  plaintiff  for  poor  rates, 

555. 

14.  For  arresting  a  privileged  witness,  555. 

15.  For  maliciously  issuing  a  fiat  in  bankruptcy,  555. 
For  malicious  prosecutions  of  a  criminal  nature. 

1.  For  maliciously  procuring  a  warrant  for  felony  against  the  plaintiff, 

on  which  he  was  arrested  and  remanded,  and  afterwards  prefer- 
ring an  indictment  against  him,  which  was  ignored,  555. 
Other  forms  for  criminal  prosecution. 

2.  For  a  malicious  prosecution  for  perjury,  556. 

3.  For  maliciously  procuring  another  to  make  a  false  charge  before  a 

magistrate,  556. 

4.  For  a  malicious  charge  before  a  justice,  who  discharged  plaintiff, 

556. 

5.  For  maliciously  procuring,  &c.  a  search  warrant,  556. 

6.  For  maliciously  procuring  a  conviction  before  a  magistrate,  556. 

7.  For  maliciously  exhibiting  articles  of  the  peace,  &c.  556. 

8.  For  a  malicious  prosecution  before  a  court-martial,  556. 

9.  By  a  tenant  against  his  landlord,  for  maliciously  charging  him  be- 

fore a  magistrate,  under  the  police  act,  with  having  (three  months 
before)  wilfully  damaged  his  premises,  556. 
Pleas. 

not  guilty,  287. 

plea  to  an  action  for  malicious  prosecution  that  it  was  not  determined,  668. 
MANAGING  COMMITTEE   OF  A  RAILWAY.    See  Public  Company. 
MANDAMUS  —  WRIT   OF. 

common  law  procedure  act,  1854,  557. 

1860,  557. 
the  declaration  and  forms,  557,  558. 
MANOR.     See  Copyhold;  Custom;  Trespass. 
MANUFACTURED  GOODS.    See  Sale  of  Goods;  Warranty. 

count  on  a  warranty  that  they  were  fit  for  the  purposes  for  which  they  were 
bought,  261,  Form  S. 
MARGINAL  NOTE. 

in  plea  of  general  issue  by  statute,  288,  note  (o). 
in  demurrer,  25,  note  (i). 

in  plea  of  judgment  recovered,  422. 
MARINE  POLICY.     See  Insurance. 
MARKET. 

what  is,  558.  • 

declaration  for  disturbance  of,  558. 
venue  local,  558. 
effect  of  not  guilty,  287. 
MARRIAGE.     See  Husband  and  Wipe. 

the  promises  must  he  mutual,  205,  note  (?/). 

plaintiff  s  promise  good  consideration  for  defendants,  205,  note  (y). 
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defendant  married  man,  205,  note  (y). 

action  may  be  sustained  by  man  against  woman,  205,  note  Q/). 

when  executor  may  sue,  205,  note  (y). 

promise  need  not  be  in  writing,  205,  note  (y). 

promise  to  marry  within  reasonable  time  after  request,  205,  note  (z). 

sufficient  for  female  plaintiff  to  allege  her  readiness,  reasonably  time  elapsed, 

defendant's  failure  to  marry  her,  and  his  neglect  and  refusal,  205,  note 

(z). 
no  reqtiest  necessary  where  defendant  has  married  another,  205,  note  (z) . 
notice  that  defendant  does  not  intend  to  perform  his  promise,  205,  note  (z). 
as  to  effect  of  positive  refusal  before  time  of  performance  arrives,  205,  note  (z). 
promise  to  marry  after  a  certain  event,  how  to  be  declared  upon,  205,  note  (z). 
readiness  and  willingness  to  rtmrry  is  a  material  averment,  206,  note  (a). 
no  defence,  that  at  time  of  promise  to  defendant,  the  plaintiff  was  engaged  to 

another,  206,  note  (a), 
prior  lunacy  is  no  defence,  206,  note  (a). 

promise  void,  if  parties  are  related  within  prohibited  degree,  206,  note  (a). 
no  request  to  man-y  plaintiff  is  necessary  where  defendant  has  married  another, 

206,  note  (c). 
implied  ability  to  mairy,  206,  note  (a). 

subsequent  disease  and  inability  to  marry,  no  defence,  206,  note  (a). 
damages,  206,  note  (J). 

action,  as  to  damages,  classed  with  torts,  206,  note  (6). 
injury  to  plaintiff^ s' feelings,  loss  of  advantageous  settlement  in  life,  may  be 

considered  though  not  laid  as  special  damages,  206,  note  (i). 
seduction  of  plaintiff  may  be  considei-ed,  206,  note  (J). 

so  length  of  time  of  engagement,  206,  note  (J). 

so  defendant's  affluent  circumstances,  206,  note  (V). 
as  to  evidence  admlmble  in  mitigation,  206,  note  (V). 
promise  to  pay  money  as  a  discharge,  206,  note  (c). 
contract  to  pay  money  in  consideration  of  marriage,  207,  note  (d). 
Counts. 

1.  Count  for  breach  of  a  general  promise  of  marriage,  205. 
la.  Form  under  Massachusetts  practice  act,  206. 

2.  For  breach  of  a  promise  to  marry  on  a  particular  day,  206. 

8.  For  breach  of  a  promise  of  marriage,  where  the  defendant  has  married 
another  person,  206. 

4.  For  a  breach  of  promise  of  marriage,  subject  to  the  consent  of  another 

person,  207. 

5.  On  a  contract  to  pay  money  to  the  plaintiff,  in  consideration  of  his  mar- 

rying a  certain  person,  207. 
Pleas. 

1.  Greneral  issue,  284.  i 

2.  Plea  to  an  action  for  breach  of  promise  of  marriage,  that  the  plaintiff 

misconducted  herself  after  the  promise,  437,  and  note  (a). 
8.  Plea  that  plaintiff  had  had  carnal  intercourse  with  a  third  person  before 
the  promise,  which  defendant  did  not  discover  until  afterwards :  and 
similar  plea  that  she  had  had  a  child,  437. 

various  matters  of  defence  considered,  437,  note  (z). 

4.  Plea  that  the  time  for  the  marriage  had  not  elapsed,  438. 

5.  Plea  of  mutual  recission  of  the  contract,  438. 

MARRIED  WOMEN.    See  Abatement;  Husband  and  Wipe;  Marriage. 
MARSHAL   OP  LONDON.     See  Sheriff. 

MASTER  AND  SERVANT.    See  Agent;  Apprentice;  Negligence;  Work. 
justifiable  dismissal  of  servant,  207,  note  (/). 
servant  improperly  leaving  service,  207,  note  (/). 
forfeiture  of  what  wages,  207,  note  (/). 
rule  in  Maine,  Sfc.  207,  note  (/). 
action  for  wrongful  dismissal  requires  a  special  count,  207,  note  (/),  208, 

note  (g). 
form  of  particulars  of  demand,  207,  note  (/). 
remedy  for  wages  by  commissioner  under  local  paving  act,  207,  note  (/). 
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hy  officer  of  municipal  corporation,  207,  note  (y). 
wJiat-recoveraUe  under  common  count,  208,  note  (j). 
where  dismissal  occurs  during  currency  of  period  for  which  stated  salary,  is  to 

be  paid  208,  note  (g). 
where  dismissal  takes  place  by  mutual  consent,  208,  note  (5'). 
new  implied  agreement  to  pay  pro  rata,  208jnote  (g). 
wages  actually  due  before  dismissal,  208,  note  (c/). 
time  a  material  averment,  208,  note  (i). 
yearly  hiring,  what  is,  108,  note  (i). 
implied  ability  to  continue  in  service,  209,  note  (k). 
right  of  party  who  becomes  disabled  fi-om  sickness,  Ifc.  to  recover  wages  for 

services  actually  performed,  209,  note  (h). 
where  employing  firm  dissolves,  209,  note  (l). 
damages,  209,  note  (m),  210,  note  (c),  211,  note  (r),  559. 
domestic  servant,  210,  note  (c). 
law  respecting  seduction,  558. 
proof  of  service,  558. 
control  of  father,  558,  559. 

daughter  in  service  of  third  person,  or  of  defendant,  558. 
daughter  returning  home  and  causing  expense  to  father,  558. 
what  proof  of  service  held  sufficient  in  American  states,  559. 
constructive  relation  of  master  and  servant  between  father  and  daughter,  559. 
expense  not  sufficient;  loss  of  service  is  gist  of  action,  559. 
who  may  be  plaintiff  in  action  of  seduction,  559. 

person  seduced,  by  statute,  in  Iowa,  559. 
means  of  accomplishing  seduction  unimportant,  559. 
effect  of  not  guilty,  668. 
special  plea  denying  service,  669. 
Counts. 

In  contract. 

1<  Indebitatus  count  for  wages  as  a  clerk  or  servant,  207. 

2.  By  a  servant  against  his  master  for  discharging  him  before  the  end 

of  his  term  of  service,  208. 

3.  By  a  servant  against  his  master  for  breach  of  a  special  agreement 

as  to  the  terms  of  service,  210. 

4.  By  a  menial  or  domestic  servant  entitled  to  a  month's  warninj  or  a 

month's  wages,  against  a  master  for  a  wrongful  dismissal,  210. 

5.  By  an  employer  for  refusing  to  receive  a  hired  servant  into  his  em- 

ploy, 211.     Other  forms  referred  to,  211,  note  (s). 

6.  By  master  against  his  servant  for  leaving  his  employ  without  notice 

or  before  the  expiration  of  his  term  of  service,  211. 

7.  By  an  employer  against  his  servant  for  doing  work  under  a  contract 

negligently,  211. 
Other  forms. 

1.  By  an  editor  of  a  newspaper,  211. 

2.  By  a  reporter  to  a  newspaper,  212. 

3.  By  a  printer  to  a  newspaper  against  the  publisher,  212. 

4.  By  an  editor  of  a  periodical,  212. 

5.  By  a  secretary,  212. 

6.,  By  an  usher  in  a  school,  212. 

7.  Rj  a  governess,  212. 

8.  By  an  actor  against  the  manager  of  a  theatre,  and  plea  of  miscon- 

duct, 212. 

9.  By  an  actor  against  the  manager  of  a  theatre,  for  salary,  212. 

10.  By  a  scene  painter,  212. 

11.  By  an  accountant,  212. 

12.  By  a  commercial  traveller,  212. 

13.  By  country  traveller  to  a  wine-merchant,  for  refusing  to  allow  him 

to  make  the  stipulated  journeys,  212. 

14.  By  agent  or  representative  of  'defendant  in  his  business  of  woollen 

manufacturer,  212. 

15.  By  manager  of  a  shipping  business,  212 
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16.  By  manager  of  a  cotton  factory,  &e.  213. 

17.  By  foreman  of  type-founders,  213. 

18.  By  foreman  and  manager  of  foreign  smelting- works,  213. 

19.  By  superintendent  of  coal  works,  213. 

20.  By  a  mercantile  clerk,  and  plea  that  plaintiff  set  up  a  claim  of  part- 

nership with  defendant,  213. 

21.  By  attorney  against  a  public  company,  for  breach  of  an  agreement 

to  employ  him  permanently  at  a  salary  in  lieu  of  rendering  a  bill 
of  costs,  213. 

22.  By  attorney's  clerk,  213. 

23.  By  courier  engaged  to  travel  abroad,  and  pleas,  213. 

24.  By  ship's  carpenter,  for  wrongfully  putting  him  on  shore,  and  plea 

that  he  mutinied,  213. 

25.  For  refusing  to  take  plaintiff  into  defendant's  service  as  farming- 

bailiff,  213. 

26.  For  refusing  to  receive  plaintiff  into  defendant's  service  as  shep- 

herd, 213. 

27.  For  not  employing  plaintiff  in  a  certain  trade,  or  using  best  endeav- 

ors to  procure  him  similar  employment,  213. 

28.  Against  a  surgeon  who  had  engaged  to  go  on  board  a  ship  in  that 

capacity,  for  not  performing  his  engagement,  and  pleas,  213. 

29.  By  a  journeyman  against  his  master  on  a  custom  of  the  trade,  for 

not  paying  his  expenses  back  from  the  country  where  his  master 
had  sent  him,  and  plea  of  misconduct,  214. 
In  tort. 

1.  For  loss  of  services  caused  by  the  seduction  of  the  plaintiff's  ser- 

vant, 559. 

2.  For  enticing  away  the  plaintiff's  workmen,  whereby  he  was  unable 

to  complete  an  agreement,  &c.  560. 

3.  For  enticing  away  the  plaintiff's  servant,  560. 

3a.  Count  for  receiving  and  harboring  the  plaintiff's  servant,  560. 

4.  By  the  master  for  an  injury  done  to  his  servant,  560,  574,  note  (a). 

By  careless  driving,  560. 
By  the  defendant's  dog,  561. 
By  being  assaulted  and  beaten,  561. 
By  being  shot,  561. 
Pleas. 

In  contract. 

1.  Greneral  issue,  438. 

2.  Plea  to  an  action  for  discharging,  that  the  plaintiff  was  incompe- 

tent, 438. 

3.  Plea  that  plaintiff  misconducted  himself,  and  was  dismissed  on  that 

account,  438. 

other  matters  of  pleas  justifying  dismissal,  438,  note  (d). 

if  cause  exists,   motive  of  dismissal  is  unimportant,  438,  note 

(d). 
defence  of  misconduct  must  be  specially  pleaded,  438,  note  (rf). 
that  plaintiff  absented  herself  from  service  all  night,  438,  note 

(d). 
that  plaintiff  got  drunk,  438,  note  (d). 
that  plaintiff  seduced  defendant's  female  servant,  438,  note  (d). 

4.  Plea  of  misappropriation  of  money,  439. 

5.  Plea  denying  the  dismissal,  439. 

6.  Plea  to  a  declaration  for  discharging  a  servant,  that  he  was  dis- 

missed by  due  notice,  439. 

7.  Plea  that  the  plaintiff,  a  seaman  suing  for  wages,  had  deserted, 

439. 
In  tort. 

not  guilty,  287,  668. 

1.  Plea  that  the  party  injured  is  not  the  servant  of  the  plaintiff,  669. 

2.  Plea  justifying  moderate  correction  of  an  apprentice  for  disobedi- 

ence, 669. 
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MAYHEM.     See  Trespass  to  Person. 

what  is,  612,  obs.  (4). 
MEDICAL  ATTENDANCE,    ^ee  Apothecary,  48;  Surgeon. 
medical  act,  48. 
can  now  sue  for  fees,  48. 

in  American  states,  48,  49. 
when  debarred  from  suing,  48,  49. 
proof  of  registration  necessary,  48. 
common  count  for  fees,  33,  49. 
MEMBER  OF  PARLIAMENT.    See  Bribery;  Parliament. 
MEMORIAL  OF  AN  ANNUITY. 

Acts  requiring,  repealed  by  17  &  18  Vict.  c.  90,  300. 
MENIAL   SERVANTS.     See  Master  and  Servant. 
clerks  are  not  menials,  208,  note  (i). 
count  by  a  menial  or  domestic  servant  entitled  to  a  month's  warning  or  a  month's 
wages,  against  a  master  for  a  wrongful  dismissal,  210,  Form  4. 
MERCHANT'S  ACCOUNTS. 

exceptions  as  to,  in  statute  of  limitations,  431. 
MERGER.     See  Deed,  369. 

when  promissory  note  not  merged  in  subsequent  warrant  of  aitorney,  290,  note 

W-  .  .  .  , 

of  remedy  upon  a  simple  contract  in  a  deed  must  he  specially  pleaded,  369. 

MESNE   PROCESS,     ^e  Escapes,  649;  Sheriff,  595,  690. 

count  for  an  escape  on,  598,  Form  7. 
MESNE   PROFITS.     See  Trespass  to  Realty,  617,  723. 

counts  in  trespass  for,  and  costs  of  an  ejectment,  617.  ^ 
MESSUAGE.     See  Landlord  and  Tenant;  Trespass. 
METROPOLITAN  MANAGEMENT  AND  BUILDING  ACTS.     See  Notice 

OP  Action,  674. 
METROPOLITAN  POLICE.     See  Notice  of  Action,  674.    ' 

plea  under  the  metropolitan  police  act,  justifying  giving  plaintiff  into  custody 
for  ringing  a. bell  without  lawful  excuse,  708. 
MILL.     See  Watercourse. 
MINE.    See  Support;  Trespass  to  Realty. 
owner  of,  must  not  let  down  surface,  563. 
law  relating  to,  563. 
Counts. 

1.  For  negligently  working  a  mine  under  the  land  of  the  plaintiff  and  his 

tenant,  whereby  the  support  was  weakened,  564. 

2.  For  injuring  foundations  of  plaintiflF's  house  by  digging  mines,  564. 

3.  By  the  owner  of  a  mine  against  the  owner  of  an  adjacent  one  for  having 

removed  the  seam  of  coal  belonging  to  the  plaintiff  which  separated 
the  mines,  and  then  neglecting  his  duty  to  prevent  plaintiff's  mine 
from  being  flooded,  564. 

4.  For  leaving  a  mine  uncovered,  whereby  plaintiffs  horse  fell  in,  564. 
Other  forms. 

for  use  of  land  and  vein  of  minerals,  214. 
for  non-payment  of  galeage  rent  out  of  coal  mines,  214. 
MISCHIEVOUS  ANIMALS.     See  Dogs,  648. 

person  keeping,  liable  for  damage  done  by,  561. 

as  to  negligence,  ground  of  liability,  561. 

owner  liable  for  damage  done  by  vicious  animal,  561,  562. 

as  to  animals  not  ordinarily  vicious,  561. 

when  owner  liable  for  acts  o/,  561. 
dog  kept  for  protection  of  property,  561. 
when  notice  to  plaintiff  of  ferocity  is  a  defence,  561,  562. 
when  plaintiff  warned  of  presence  of,  562. 

when  plaintiff  is  trespasser  on  premises  of  owner  by  whose  mis- 
chievous dog  he  is  bitten,  562. 
not  necessary  defendant  should  be  actual  owner  of  the  dog, 
562. 
notice  of  vice  to  owner,  562.  » 

when  dog  of  another  may  be  killed,  562. 
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MISCHIEVOUS  ANIMALS.  —  ConHnued.      . 
new  enactment,  28  §■  29  Vict.  c.  60,  562. 
agister  o/cattle  liable  for  injury  by  them,  562. 
as  to  trespasses  by  cows,  sheep,  Sfc.  562. 
as  to  injuries  done  by  several  animals  of  different  owners,  562. 
effect  of  not  guilty,  669. 
Counts. 

1.  For  sufiering  a  ferocious  dog  to  be  at  large,  whicli  injured  the  plain ti£E, 

2.  Under  28  &  29  Vict.  c.  60,  for  keeping  a  dog  which  worried  plaintiff's 

sheep,  563. 

3.  By  a  master  for  an  injury  done  to  his  apprentice  by  defendant's  dog, 

stating  special  damage  for  the  loss  of  the  apprentice's  services,  563. 

4.  For  injuries  occasioned  by  defendant's  ox  running  at  the  plaintifE,  563. 

For  keeping  a  mischievous  ram,  562,  note  (<). 
count  for  knowingly  keeping  diseased   sheep  which  infected  the 
plaintiff's  sheep,  562,  note  (f). 

for  fraudulently  selling  a  cow  as  sound,  knowing  it  to  be  dis- 
eased, &o.  562,  note  (t). 
Pleas. 

Not  guilty,  287,  669. 

1.  Plea  that  the  defendant's  dog  attacked  the  plaintiff  because  he  irri- 

tated it,  669. 

2.  Plea  that  the  plaintiff  was  warned  not  to  go  near  the  dog,  &c.  but  did 

so,  wherefore,  &c.  670. 
MISDESCEIPTION  OF   CONTRACTS.     See  Non  Assumpsit. 
MISJOINDER   OF   COUNTS.     See  Joinder  of  Counts. 
MISJOINDER   OF  PARTIES.     See  Abatement;  Parties. 
misjoinder  of  plaintiff,  268. 
amendment  after,  268. 
misjoinder  of  dejfendant,  269. 
variance,  available  under  general  denial,  269. 
amendment  after,  269. 
unless  injustice  woxdd  result,  269. 

may  be  refused,  if  misjoinder  made  to  obtain  an  undue  advantage,  269. 
as  to  costs  of  defendant  whose  name  has  been  struck  out,  269. 
MISNOMER.     See  Parties. 
MODELS.     See  Copyright. 
MODERATE   CORRECTION. 

plea  justifying,  of  an  apprentice,  669. 
assignment  of  excess,  671. 
MOLITER  MANUS  IMPOSUIT.     See  Trespass,  697,  note  (q),  700,  note  (d). 

plea  of,  to  serve  plaintiff  with  a  writ,  709.  Form  5. 
MONEY  COUNTS.    See  Common  Counts. 
MONEY  LENT,  28,  and  Common  Counts. 
MONEY  PAID,  28,  and  Common  Counts. 
MONEY  RECEIVED,  29,  and  Common  Counts. 
MORTGAGE  DEED.     See  Landlord  and  Tenant. 

when  deed  contains  no  covenant  to  pay  principal  and  interest,  common  count 

will  lie,  214,  note  ((). 
mortgagee  may  sue  though  he  has  not  executed  the  deed,  214,  note  (a). 
municipal  corporation  may  be  sued  on  deed  under  seal,  though  mortgage  be 

ultra  vires,  214,  note  (t). 
what  amount  should  be  claimed  in  declaration,  215,  note  (u). 
Counts. 

1.  On  covenants  in  a  mortgage  deed,  214. 

2.  On  a  deed  to  secure  re-transfer  of  stock,  215. 

count  on  a  mortgage  bond  for  the  performance  of  the  covenants  in  another 
indenture,  assigning  a  breach,  90,  Form  2. 

on  a  covenant  to  leep  policy  of  insurance  as  collateral  security,  214, 
note  (<). 
Pleas.       '      I 

general  issue,  284,  285. 
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MUNICIPAL  CORPORATION^/ 

■rch'en  liable  to  action,  602. 
MUSIC.     See  Coptbight. 
MUTINY. 

plea  in  trespass,  justifying  imprisonment  by  a  military  officer  abroad,  the  plain- 
tiff acting  mutinously,  707,  Form  11. 
MUTUAL   CREDIT.    See  Assignees;  Set-off. 

plea  of,  in  an  action  by  the  assignees  of  a  bankrupt,  467. 

NAME.    See  Declarations  ;  Parties. 

NECESSARIES.     See  Board;  Infancy;  Rent;  Use  and  Occupation. 

common  count  for,  215. 
NECESSITY. 

right  of  way  of,  when  incident  to  a  grant,  741. 
mere  necessity  does  not  give,  741. 
wkatplea  of,  must  show,  741. 
how  long  continues,  and  how  extinguished,  741 . 
most  convenient  for  the  purpose,  741. 
selection  of  course  of,  741. 
implied  upon  demise  of  land  in  parcels,  741. 
plea  of  right  of  way  of,  740,  741,  Form  9. 
NEGLIGENCE. 

in  keeping  mischievous  animals,  661. 
action  for,  founded  on  duty,  564.. 
evidence  of,  564. 

some  affirmative  evidence  must  be  given,  564. 
when  presumed,  564,  565. 
explanation  by  defendant,  565. 
evidence  of,  evenly  balanced,  565. 
mixed  question  of  law  and  fact,  565. 
duty  of  court  when  facts  in  dispute,  565. 
when  facts  undisputed,  565. 
when  but  a  scintilla  of  evidence,  595. 
rebutted  by  showing  accident  arose  from  wilful  act  of  stranger,  566. 

vis  major,  566. 
duty  of  railway  in  constructing  works  to  resist  effects  of  climate,  566. 
liability  of  company  carrying  passengers  beyond  their  own  line,  566. 
warranty  of  road-worthiness  of  carriage,  566. 
negligence  connected  idth  level  crossings,  566. 
driving  on  wrong  side,  567. 
proximate  and  not  remote  acts  of,  regarded,  567. 

as  in  case  of  defect  in  highway,  567. 
in  case  of  fire  caused  by  engine  of  railroad,  567. 
Who  liable,  567,  577,  note  (k). 

defendants  jointly  interested,  567. 
owner  of  carriage  hiring  horses  and  driver,  567. 
damage  done  by  wilful  act,  567. 
when  servant  acts  contrary  to  regulations,  567. 
servant  hound  to  warn  passenger,  568. 
an  agent  may  be  liable  in  tort  for  negligence,  477. 
Of  fellow  servant,  568. 

master's  liability  in  cases  of  common  employment,  568. 
what  cases  common  employment  embraces,  568. 

servant  causing  injury  engaged  in  a  different  department  of  same  gen- 
eral service,  568. 
inadequacy  of  number  of  servants,  569. 

allegation  of  inadequacy,  569. 
habitual  neglect  of  servant,  569. 
fencing  of  machinery,  569. 

rule  of  duty  and  obligation  of  master  to  servant  in  respect  of  negligence,  569. 
servant  entering  employment,  knoiving  the  danger,  569,  570. 
liability  of  one  servant  to  another  in  same  employment,  ^71).      ' 
Contributory  negligence,  570. 

prevents  plaintiff  from  recovering,  570. 
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rule  respecting,  570,  571. 

in  some  states  plaintiff' s  negligence  is  matter  of  defence  only,  571. 

concurring  causes,  572. 
in  case  of  infants,  571,  572. 
liability  of  trustees  of  docks,  572. 

of  statutable  commissioners,  572, 
contractors  and  sub-cortiractors,  472. 
liability  of  vestry,  573. 
volunteers,  573. 

excavations  near  public  way,  573. 
permission  by  owner  to  use  land,  573,  574. 
leaving  open  trap  door,  574. 
leaving  shoot  unprotected,  574. 
duty  to  fence  mines,  574. 
declaration  must  show  facts  in  which  duty  is  founded,  574. 

and  that  injury  caused  wholly  by  act  of  defendant, 
570. 
effect  of  not  guilty,  670. 
t7-averses  of  possession,  670. 
plaintiff^ s  negligence  under  not  guilty,  670. 
breaches  of  admiralty  rules  may  be  shown  under  not  guilty,  670. 
Counts. 

1.  Against  the  owner  of  a  carriage  for  negligent  driving,  574,  and  note  (6). 
la.  Negligence  of  railroad  corporation,  575. 

16.  Negligence  of  town  respecting  highway,  575. 

2.  For  injury  to  a  passenger,  575. 

3.  By  the  executor  or  administrator  of  deceased  passenger,  575. 

4.  For  negligent  driving  where  the  damage  occurred  in  endeavoring  to 

avoid  a  collision,  575. 
For  negligence  in  driving,  whereby  plaintiff  was  obliged  to  jump  off  a 
coach,  and  was  injured,  576. 

5.  Against  a  railway  company  for  negUgently  running  a  train  against  the 

plaintiff,  576. 

6.  Against  a  railway  company  for  negligently  maintaining  and  keeping  a 

crossing,  576. 

7.  For  negligently  keeping  a  railway  station  in  a  dangerous  condition,  576. 
la.  For  neglijently  allowing  a  dog  to  be  on  the  station,  which  bit  the 

plaintiff,  577. 
7 J.  For  negligently  providing  a  defective  carriage,  577. 
7c.  For  negligence  in  not  keeping  the  line  in  a  proper  state,  for  the  traflSc, 

577. 
Id.  For  not  providing  proper  means  for  alighting  from  the  train,  577. 
7e.  For  not  providing  proper  means  of  departure  from  the  train,  577. 
If.  For  negligently  keeping  an  obstruction  on  the  platform  of  a  station, 

which  plaintiff  fell  over,  577. 

8.  Against  the  owner  of  a  house  for  placing  gravel  on  a  road,  by  which 

the  plaintiff  in  driving  along  the  road  was  injured,  577,  and  note  (k). 

9.  Against  a  public  company  for  negligently  taking  up  the  pavement  of.  a 

street,  and  depositing  the  materials  so  that  plaintiff  was  injured,  578. 

10.  Against  a  railway  company  for  negligently  setting  fire  to  stacks,  &c. 

near  which  their  trains  passed,  578. 

11.  For  so  negligently  constructing  a  hay-rick  on  defendant's  land,  that  in 

consequence  of  its  spontaneous  ignition  his  neighbor's  house  was  burnt, 
578. 
11a.  For  negligently  lighting  a  fire  which  spread  to  the  close  of  the  plain- 
tiff, 578. 

12.  For  leaving  a  cart  and  horse  unattended  in  the  street,  whereby  the 

plaintiff  (a  child),  by  interfering  with  them  in  play  was  injured,  578. 

13.  For  negligently  lowering  a  barreffrom  a  warehouse,  which  fell  and  in- 

jui'ed  plaintiff,  578. 

14.  For  ntghgently  tying  up  defendant's  cow  in  a  slaughter-house,  that  it 

got  loose  and  killed  plaintiff's  cow,  578. 
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15.  For  negligently  working  a  mine  under  the  land  of  plaintiff  and  his  ten- 

ant, whereby  the  support  was  weakened,  578. 

16.  For  not  keeping  the  shaft  of  a  mine  fenced,  whereby  plaintiff's  horse  fell 

in,  579. 

17.  By  a  servant  against  his  master  for  employing  him  to  do  work  upon  an 

unsafe  scaffolding,  579. 

Like  counts  in  similar  cases,  679. 

Like  count  for  providing  an  unsafe  ladder  for  the  servant's  use,  579. 

For  employing  the  plaintiff  to  work  in  an  unsafe  building,  579. 

Like  count  for  employing  plaintiff  to  cut  up  carcasses  of  cattle  which 
defendant  knew  to  be  diseased,  whereby  the  plaintiff  became  in- 
fected with  the  disease,  579. 

Like  count  for  employing  the  servant  to  work  in  a  mine  in  a  danger- 
ous state,  579. 

Like  count  for  negligently  keeping  the  machinery  at  the  mouth  of 
the  mine  in  a  dangerous  state,  579. 

18.  For  damage  to  the  plaintiff's  house  by  the  defendant  negligently  pulling 

down  the  adjoining  house,  579. 

Like  counts  for  other  similar  cases  of  negligence,  580. 

For  injuries  done  to  the  plaintiff's  house  by  negligently  underpin- 
ning the  party-wall,  580. 

For  injuries  done  to  the  plaintiff's  house  by  negligently  constructing 
a  sewer  in  the  neighborhood,  580. 

For  negligently  keeping  a  sewer  on  the  defendant's  land,  whereby 
an  overflow  of  the  contents  was  discharged  on  the  plaintiff's  prem- 
ises, 680. 
Pleas. 

1.  Pica  traversing  that  the  carriage,  &c.  was  the  plaintiff's,  670. 

2.  Plea  traversing  that  the  carriage  was  under  the  care  and  control  of  the 

defendant,  671. 
NE  UNQUES  EXECUTOR.     See  Executor,  382. 
NEVER  INDEBTED,  274,  276. 
NEW  ASSIGNMENT. 

when  necessary,  439,  671. 

plea  to,  in  denial,  in  confession  and  avoidance,  440. 

not  necessary  when  declaration  and  plea  are  general,  440. 

nor  to  a  plea  in  abatement;  440. 

nmst  be  consistent  with  declaration,  440. 

enactments  of  common  law  procedure  act,  440. 

new  assignment,  extra  viam,  672. 

in  actions  for  assault  and  imprisonment,  671. 

in  trespass  to  realty,  672. 

in  trover,  672. 

only  one  new  assignment  pleadable,  673. 

replication  of  abuse,  in  answer  to  a  plea  of  authority,  673. 
Forms. 

In  contract. 

1.  To  a  plea  to  money  counts,  441. 

2.  Of  breaches  of  another  agreement,  441. 

3.  Of  other  breaches,  441. 
In  tort. 

1.  New  assignment  to  pleas  of  right  of  way,  right  of  common,  &c. 

673. 

2.  If  the  plaintiff  replies  and  new  assigns,  673. 

3.  If  the  plaintiff  replies  and  new  assigns  to  some  of  the  pleas,  and 

new  assigns  only  to  the  others,  673. 

4.  New  assignment  of  trespass  to  the  person,  6  74. 

5.  New  assignment  to  a  plea  of  justification  under  a  f.fa.  by  a  sheriff, 

stating  that  he  continued  in  the  house  an  unreasonable  time,  &c. 
674. 

6.  Similar  new  assignment  that  the  sheriff  broke  open  an  outer  door, 

674. 
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Counts   against  corporate  bodies,  commissioners,  trustees,    &c.   of 
public  works  for  negligence,  in  various  cases,  495. 
NEWSPAPERS.     See  Libel  and  Slander. 
Nn.  DEBET. 

plea  of,  not  allowed,  275. 
NOLLE  PROSEQUI. 

does  not  bar  future  action  if  entered  before  trial,  441. 
if  entered  after  Judgment,- iil. 
costs  upon,  442. 
as  to  part  of  claim,  442. 
when  several  defendants,  442. 
Forms. 

1.  To  whole  or  part  of  a  plea,  442. 

2.  The  l&e  as  to  one  of  several  defendants,  442. 
NON  ASSUMPSIT.     See  Pleas,  284. 

NONAGE.     iSee  Infancy. 
NON  CEPIT.     See  Replevin,  684. 
NON  COMPOS  MENTIS.    See  Lunacy. 
NON  DAMNIFIC ATUS.    See  Bond;  Indemnity. 
NON  DETINET.     See  Trover  and  Detinue,  728. 
NON  EST  FACTUM.     See  Pleas,  285. 

NON-JOINDER  OF  PARTIES.    See  Abatement,  268;  Coverture,  368. 
of  an  executor,  when  hisname  will  be  added,  3. 
of  an  assignee  of  bankrupt,  3. 
plea  of,  in  abatement,  16,  note  (e). 
declaration  must  he  amended  after  plea  of,  17,  note  (k). 
non-joinder  of  plaintiff,  268. 

objection  to  non-joinder  of  plaintiffs  in  action  of  tort,  cannot  he 
taken  by  demurrer,  May  v.  Western  Union  Telegraph  Co.  112 
Mass.  90. 
non-joinder  of  defendant,  269, 
amendment  after,  269. 
NON-PAYMENT  OF  BILL. 

notice  of,  when  to  be  stated,  76,  note  (/). 
NON-PERFORMANCE  OP  CONDITION  PRECEDENT,  see  278,  367. 
NON  TENUIT.     See  Replevin,  687. 

NOTES,  PROMISSORY.     See  Bills;  Promissory  Notes. 
NOT  GUILTY.     See  Pleas,  286,  635. 
NOTICE  OF  ACTION. 

time  for  giving,  674. 

want  of,  must  generally  he  specially  pleaded,  675. 
hut  not  with  general  issue  by  statute,  675. 
acts  done  in  pursuance  of  statutes,  674,  note  (K). 
statutes  of  most  frequent  occurrence,  674,  675. 
form  of  plea,  that  no  notice  of  action  was  given  as  required  by  the  statute,  675. 
NOTICE  OF  DISHONOR.     See  Bills,  73,  330. 
NOTICE  OF  DISTRESS,  507. 

NOTICE  OF  NON-PAYMENT  OF  BILL.    See  Bill. 
NOTICE  TO  PLEAD. 

must  he  given  before  judgment  for  want  of  plea,  18. 
not  required  after  amendment  of  declaration,  18. 
NOTICE  TO  QUIT.     See  Landlord  and  Tenant. 

count  by  a  landlord  for  double  value  against  his  tenant  for  holding  over  after 

notice  to  quit,  193,  Form  18. 
plea  of  notice  to  quit  before  the  rent  became  due,  427,  Form  16. 
plea  that  the  premises  were  held  at  a  rent  under  £20,  and  that  the  tenancy  was 
determined  under  notice  to  quit  and  entry  under  1   &  2  Vict.  c.  74,  657, 
Form  5. 
justification  in  trespass  for  entering  a  farm,  on  the  ground  that  the  landlord 
had  let  the  farm  on  the  terms  that,  after  notice  to  quit,  the  incoming  tenant 
might  enter  on  averring  such  notice,  and  that  defendant  was  the  incoming 
tenant,  721,  Form  12. 
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NOTICE  OF  TRIAL. 

when  delivered  with  replication,  20,  note  (s^). 
NOTING  BILLS.    &e  Bills. 

NUISANCES.    See  Ancient  Windows,  479;  Common  of  Pasture,  496;  Neg- 
ligence, 564;  Reversion;  Watercourse;  Ways. 

what  is  a  nuisance,  580. 

action  for,  only  founded  on  damage,  580. 

statement  of  the  injury,  580. 

against  whom  action  must  be  brought,  680,  581. 

liability  of  contractor,  580,  581. 

of  those  employing  contractor,  581. 

effect  of  not  guilty,  676. 

prescriptive  right  to  cause  a  nuisance,  676. 

as  to  acquiescence,  676. 
Counts. 

1.  For  obstructing  a  highway,  581. 

la.  For  keeping  an  obstruction  on  a  highway  unguarded,  whereby  the 
plaintiflE's  carriage  was  upset,  581. 

Like  counts,  581,  and  notes  (q)  and  (f). 
For  leaving  excavation  without  a  light,  581,  note  (q). 
against  trustees  of  roads,  581,  note  (y). 

against  a  contractor  for  not  smoothing  the  surface  of  a  highway,  after 
opening  it,  581,  note  (q). 

2.  For  keeping  an  area  or  cellar  adjoining  a  public  highway  in  a  dangerous 

state,  581,  and  note  (r). 

3.  For  making  an  excavation  and  leaving  it  unprotected,  582. 

against  a  water- works  company  for  keeping  a  fire  plug  uncovered  in  a 
highway,  and  damage  in  consequence,  582,  note  (s). 

4.  For  placing  floating  timbers  on  the  Thames,  whereby  the  access  to  plain- 

tiff's public  house,  which  abutted  on  the  river,  was  obstructed,  582. 
4o.  For  nuisance  in  a  public  navigable  river,  by  leaving  wreck,  582. 

5.  For  obstructing  a  highway  so  as  to  interfere  with  plaintiff's  omnibuses, 

582. 

6.  For  obstructipg  a  private  way,  plaintiff  having  a  right  to  pass  along  the 

same,  582. 

7.  For  leaving  a  mine  uncovered,  whereby  plaintiff's  horse  fell  in,    &c. 

582. 
7a.  For  negligently  leaving  a  trap-door  in  a  private  passageway  open, 

582. 
7b.  For  negligently  keeping  a  shoot  in  a  sugar  refinery  in  an  unprotected 

state,  through  which  plaintiff,  being  lawfully  on  the  premises,  fell, 

582. 
7c.  By  a  guest  against  the  owner  of  a  house  for  negligence  in  peeping  a 

door  in  a  dangerous   state,  whereby  the  plaintiff  opening  the  door 

was  injured,  582. 

8.  For  setting  spring  guns,  583. 

9.  For  injury  by  a  gun  being  intrusted  to  an  unfit  person,  588. 

9a.  For  negligence  in  lending  a  machine  with  a  known  defect  in  it,  in 
using  which  the  plaintiff  was  injured,  583. 

10.  For  wrongfully  placing  scythes  in  a  public  street,  whereby  plaintiff  was 

injured,  583. 

11.  For  annoying  the  plaintiff  by  placing  lighted  brimstone  in  a  church  tower 

where  plaintiff  was  ringing  the  bells,  583. 

12.  For  not  repairing  a  privy  adjoining  plaintiff's  house,  583. 

13.  For  erecting  a  mound,  &c.  on  a  hUl  above  plaintiff's  house,  whereby  it 

was  unsafe,  &c.  583. 

14.  For  erecting  adjoining  house,  so  that  it  projected  over  the  plaintififs,  and 

the  rain,  &c.  fell  thereen,  583. 
similar  form  by  a  reversioner,  583. 
against  the  landlord  of  the  adjoining  house,  who  had  demised  it  with  a 

dangerous  chimney,  which  fell  on  to  the  plaintiff's  house,  583. 
landlord  of  a  building  with  a  roof  so  constructed  that  snow  and  ice  col- 
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lected  on  it  from  natural  causes  were  liable  to  fall  into  the  adjoining 
highway,  and  did  so  fall  and  injure  a  parity,  577,  note  (k). 

15.  For  fouling  a  well,  583. 

16.  For  a  nuisance  to  a  dwelling-house,  584. 

16a.  For  a  nuisance  in  carrying  on  a  noxious  manufacture  on  land  adjoin- 
ing the  plaintiff's,  584. 

17.  For  a  noisy  nuisance  to  a  dwelling-house  in  manufacturing  iron,  584. 

18.  For  raising  a  bank,  whereby  water  flowed  over  plaintiff's  land,  584. 

19.  For  stopping  up  a  watercourse  along  which  plaintiff  had  a  right  to  let 

water  flow,  584. 

20.  For  permitting  sewer  to  overflow  in  plaintiff's  land,  585. 

21.  For  keeping  offensive  drains,  585. 

22.  For  negligently  constructing  a  sewer  so  as  to  be  a  nuisance,  585. 
Pleas. 

1.  Plea  justifying  the  removal  of  [coping  stones]  because  they  overhung  de- 

fendant's land,  676.- 

2.  Plea  justifying  a  trespass  to  abate  a  nuisance,  677,  and  note  (m). 
NULLA   BONA.     See  Sheriff. 

count  against  a  sheriff  for  falsely  returning,  to  nfi.  fa.  after  a  seizure  and  sale 

of  goods  sufiicient  to  satisfy  plaintiff's  execution,  596. 
plea  to  a  declaration,  for  falsely  returning  nidla  bona  to  a,Ji.  fa.,  that  the  de- 
fendant did  not  levy,  691. 
NULTIEL  RECORD. 
plea  of,  418. 

replications  to  plea  of,  418. 
NUNQUAM  INDEBITATUS,  274.     5ee  Pleas. 

OBSTRUCTION.    See    Common,  497;   Nuisance,  580;  Watercourse,  621; 

Ways,  631. 
OFF-GOING  CROPS.    See  Landlord  and  Tenant. 

count  by  outgoing  against  incoming  tenants,  117. 
OFFICER.     See  Sheriff. 

OFFICIAL  MANAGER.    See  Public  Company. 
OFFICIAL  LIQUIDATOR.     See  Public  Company. 
commencement  and  conclusion  of  declaration  by,  12. 
OMISSION  OF  TERM  IN  CONTRACT. 

mo.y  be  shown  under  non  assumpsit,  278. 
OUTLAWRY. 

of  plaintiff  in  an  action  is  the  svibject  of  plea  in  abatement,  391. 
OUTSTANDING  DEBT. 

plea  of,  on  judgment  or  specialty  against  the  testator,  386. 
OVERSEERS. 

commencement  and  conclusions  of  declaration  by,  11. 

plea  bv,  justif-i-ing  imprisonment  on  the  ground  of  his  being  a  dangerous  lunatic, 
707,"  Form  12. 
OWNER   OF   CARRIAGE.     See  Negligence,  564. 
liability  of,  for  negligence,  567. 
count  against,  for  negligent  driving,  574,  Form  1. 
OX. 

count  for  injuries  occasioned  by  defendant's  ox  running  against  the  plaintiff, 

563,  Form  4. 
count  for  negligently  tying  up  defendant's  cow  in  a  slaughter-house,  Form  14. 

PACKED   PARCELS.     See  Carriers,  489,  note  (y). 
PARISH  BOUNDARIES. 

plea  that  defendant  entered  plaintiff's  house  in  perambulating,  under  a  custom, 
720,  Form  7. 
PARISH  OFFICERS.    See  Overseers. 
PARLIAMENT.     See  Bribery. 

declarations  against  peers  and  members  of,  15. 
PARTICULARS  OF  DEMAND. 
under  the  common  counts,  35. 
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in  Massachusetts,  35,  note  (I). 

count  not  accompanied  with,  may  be  amended,  85,  note  (I). 
what  information  it  should  give,  35,  note  (I). 

under  New  York  Code,  and  office  of,  35,  note  (l). 

form  of  and  what  to  be  specif  ed,  36. 

crediting  payments,  36,  37, 

set-off,  37. 

under  count  on  account  stated,  34. 

when  writ  not  specially  indorsed,  3  7. 

when  writ  specially  indorsed,  37,  note  (m). 

when  declaration  contains  special  counts,  38. 

when  count  on  bill  of  exchange  or  other  special  count,  35,  note  (J). 

when  they  should  contain  particulars  of  the  consideration  for  a  bill,  35. 

when  they  contain  credit  for  set-off,  38,  note  (»). 

court  may  order  other  particulars  to  be  furnished,  37. 
PARTICULAR  ESTATES. 

commencement  of  should  be  shown,  198,  note  (I). 
PARTIES.    See  Non-joinder  of  Parties. 
Plaintiff. 

plaintiff's  name  in  declaration,  2. 

misnomer  of  plaintiff,  3. 

when  plaintiff  sues  in  a  representative  capacity,  3. 

name  of  plaintiff  may  be  added  or  struck  out,  3,  268. 

when  executor  not  joined  as  plaintiff,  3. 

plaintiff  in  person  or  by  attorney,  3. 

who  must  ^ue  in  person,  3. 

when  solvent  partner  must  be  joined  with  assignees  of  bankrupt  as  plaintiff ,  9, 
note  (m). 

declaration  by  or  against  a  surviving  plaintiff  or  defendant,  when  the  death  oc- 
curred before  writ  issued,  15. 

when  one  plaintiff  died  after  issuing  of  the  writ,  15. 

effect  of  omission  to  state  whether  plaintiff  sues  by  attorney  or  in  person,  19, 
note  (o). 
Defendant. 

defendant's  name  in  declaration,  4. 

defendant  executing  deed  by  wrong  name,  should  he  sued  by  it,  4. 

amendment  by  striking  out  name  of  defendant,  4,  268.  _ 

declaration  where  one  of  defendants  died  after  issuing  of  the  writ,  15. 

when  defendant  sued  by  wrong  name,  19,  note  (n). 

ivhom  to  sue  on  a  charter-party;  110. ' 

in  actions  by  and  against  executors  and  administrators,  119. 

non-joinder  and  misjoinder  of  parties,  268,  269.  ^ 

amendment  after,  268,  269. 
PARTNERS. 

cases  of  partnership  depend  on  the  same  principles  as  cases  of  agency,  215. 

joinder  of  solvent  partners  as  plaintiff  with  assignee -of  bankrupt,  9,  note 
(m). 

one  partner  cannot  sue  his  copartner  on  business  accounts,  215. 

may  sue  on  covenants  between  them,  215. 

on  any  matter  so  separated  as  not  to  involve  a  general  account,  216. 
instances  and  cases,  216. 

where  common  count  will  lie  by  one  partner  against  his  copartner,  215. 

fnal  balance  may  be  recovered  at  law,  216,  442,  443. 

subscribers  to  deed  nf  arrangement  are  partners  against  third  persons,  216.       , 

partners  in  mining  company,  216. 

surviving  partner  must  be  declared  against  as  such,  217. 

cause  of  action  joint  and,  not  several,  executor  not  liable,  217. 

dormant  partner  may  be  sued,  217. 

defence  of  partnership  of  plaintiff  and  defendant  available  under  never  in- 
debted, 442. 

where  parties  members  of  two  firms,  442. 


INDEX.  833 

PARTNERS.  —  Continued. 
Counts. 

1.  By  a  surviving  partner,  for  goods  sold,  &c.  by  the  late  firm,  and  account 

stated  with  me  survivor,  216. 

2.  Against  a  surviving  partner,  21 7. 

3.  By  a  partner  against  his  copartner,  on  a  stipulation  to  render  an  account 

and  divide  profits,  217. 

4.  On  a  deed  of  dissolution  of  partnership  between  plaintiff  and  defend- 

ant, by  which  defendant  covenanted  not  to  carry  on  business  within 
certain  limits  during  a  period  of  seven  years,  or  to  pay  £1,000  as 
liquidated  damages,  217. 

5.  By  a  pai'tner  against  his  copartner,  for  improperly  closing  the  business 

premises,  in  breach  of  the  covenant  of  the  latter,  217. 

6.  Against  surviving  partner,  on  a  contract  to  employ,  for  not  continuing 

to  employ,  217. 

7.  For  breach  of  an  agreement  to  enter  into  partnership,  217. 

plea  to  an  action  against  a  retired  member  of  a  firm,  that  when  he  retired 
another  partner  came  in,  and  that  by  consent  of  all  parties  the  debts  of 
the  old  firm  were  transferred  to  the  new,  443. 
PART  PAYMENT. 

taking  a  case  out  of  the  statute  of  limitations,  434. 

See  Patment;  Limitations,  Statute  of. 
PARTY  WALLS.     See  Fences. 

common  use  of,  evidence  of  character,  218. 

when  within  metropolis,  218. 

ru/Ms  of  building,  and  adjoining  owner  in  metropolis,  218. 

icAen  common  count  lies  by  building  owner,  218. 

local  acts,  218. 
PASSENGER.    See  Carrier  ;  Negligence. 
PASTURE.    See  Commox  or  Pasture,  496. 
PATENT.    See  IxjuxcTiaN. 

licensee  cannot  plead  inraliditg  of,  218,  note  (a),  443. 

warranty  of  validity  of,  218,  note  (a). 

assignment  of  patents,  443. 

statutes  relating  to,  585. 

subject  of,  must  be  a  manufacture,  585. 
inust  be  new,  585. 

grantee  must  be  first  inventor,  585. 

right  to,  may  be  assigned,  585. 

assignment  should  be  by  deed,  585. 

registration  of,  5So. 

infringement,  what,  586. 

disclaimer,  586. 

treble  costs,  586. 

prolongation  of  term,  586. 

particidars  of  breaches  and  objections,  586. 

injunctions.  530,  587. 

deposit  of  specification,  587. 

right  of  crown  to  use,  587. 
,  successful  plaintiff  entitled  to  account  of  sales,  587. 

damages  in  action  for  infringement  of,  587. 
Counts. 

In  contract. 

1.  Indebitatus  count  for  remuneration  for  license  to  use,  218. 

2.  On  a  deed  by  which  plaintiff  licensed  defendant  to  use  the  plain- 

tiff's patented  invention  for  making  wu-e-rope,  defendant  cov- 
enanting to  pay  £l  per  ton  for  aU  rope  manufactured  by  him,  to 
render  periodically  an  account  of  the  quantity  of  rope  manufact- 
ured, and  to  allow  the  plaintiff  to  inspect  defendant's  books,  — 
assigning  breaches  of  each  of  the  covenants,  219. 

3.  On  a  deed  of  covenant  to  pay  a  royalty  for  every  ton  of  articles 

manufactm-ed  under  a  license  granted  to  use  a  patent,  and  to 
render  accounts,  219. 
VOL.  n.  53 
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4.  By  a  patentee  of  improvements  in  slubbing-machines,  against  licensee, 

on  his  covenant  not  to  make  or  sell  any  machines  without  applying 
plaintiff's  patented  improvements,  219. 

5.  On  a  covenant  by  a  public  company  to  pay  a  sum  of  money  to  plain- 

tiff out  of  the  first  calls  on  shares  of  the  company,  in  consideration 
of  the  plaintiff  covenanting  to  convey  his  patent  to  the  defend- 
ants, 219. 

6.  For  breach  of  an  agreement  to  do  all  that  was  necessary  for  obtain- 

ing and  perfecting  a  patent  about  to  be  taken  out  by  the  plaintiff, 
on  the  occasion  of  the  assignment  to  the  defendant  of  a  share 
therein,  219. 

7.  On  an  agreement  for  the  sale  by  plaintiff  to  defendant  of  a  moiety 

of  the  plaintiff's  interest  in  a  patent  which  he  had  obtained,  as- 
signing breaches  for  non-payment  of  the  purchase-money,  &c.  219. 

8.  On  an  agreement  by  which  plaintiff's  patent  was  to  be  assigned  to 

and  worked  by  defendant,  the  plaintiff  receiving  percentages  upon 
all  goods  sold  to  which  the  patent  applied,  and  defendant  agreeing 
to  make  the  necessary  periodical  payments  for  stamp-duty  to  keep 
the  patent  alive,  —  for  not  making  such  payments,  whereby  plain- 
tiffs patent  ceased,  219. 
In  tort. 

1.  For  infringement  of  a  patent  (common  law  procedure  act,  1852, 

schedule  B,  31),  587. 

2.  For  infringement,  claiming  an  injunction  and  an  account,  588. 

3.  For  royalties  under  a  license  to  use  patent,  588. 

4.  For  infringement  of  a  renewed  patent,  588. 

5.  By  the  original  patentee  and  the  assignee  of  one  moiety  for  infringe- 

ment, setting  out  the  assignment,  and  a  disclaimer  of  part,  588. 

6.  For  infringement,  stating  disclaimer  or  alteration  of  part  under 

patent  law  amendment  act,  1852,  s.  39,  588. 

7.  For  the  same,  stating  two  disclaimers,  588. 

8.  By  an  assignee  for  infringement,  588. 

9.  By  an  assignee  for  infringement  of  renewed  patent,  589. 

10.  By  an  assignee  of  two  several  moieties  of  a  patent  for  its  infringe- 

ment, 589. 

11.  By  an  assignee  of  a  separate  and  distinct  part,  589. 

12.  By  the  survivor  of  two  tenants  in  common  for  infringement  during 

the  lifetime  of  deceased  tenant,  589. 

13.  By  the  holder  of  an  undivided  moiety  of  a  patent,  and  the  assignee 

of  the  other  moiety,  jointly,  for  an  infringement,  589. 

14.  Count  on  an  agreement  for  an  assignment  of  a  patent,  589. 

15.  For  imitating  plaintiff's  trade-mark,  589. 

16.  Form  for  particulars  of  breaches  under  15  &  16  Vict.'c.  83,  s.  41, 

in  an  action  for  infringement  of  letters-patent,  589. 
Pleas. 

1.  General  issue,  677. 

2.  Plea  traversing  that  the  plaintiff  was  the  inventor,  678. 

3.  Plea  denying  that  the  invention  was  new,  678. 

4.  Plea  that  two  parts  of  an  invention  were  not,  nor  was  either  of  them, 

new,  678. 

5.  Plea  that  the  invention  was  not  an  invention  of  any  manufacture  which 

could  be  the  subject  of  a  patent,  678. 

6.  Plea  that  the  invention  was  not  an  improvement,  678. 

7.  Plea  that  the  invention  was  prejudicial  to  the  public,  679. 

8.  Plea  denying  the  grant  of  the  patent,  679. 

9.  Plea  denying  the  enrolment  of  a  sufficient  specification,  679. 

10.  Plea  that  the  specification  does  not  suflicieutly  describe  the  invention,  6  79. 

11.  Plea  that  the  description  of  the  invention  was  too  vague,  and  is  at  vari- 

ance with  description  of  the  invention  in  the  specification,  679. 

12.  Plea  that  the  invention  was  known,  published,  and  used  before  the  grant 

of  the  letters-patent,  680. 

13.  Plea  that  the  letters-patent  were  altered,  and  thereby  became  null  and 

void,  and  replication,  680. 


INDEX.  835 

PATENT.  —  Continued. 

14.  Plea  that  the  report  of  the  judicial  committee  of  the  privy  council  and 

the  letters-patent  thereupon  were  procured  by  fraud,  &c.  680. 

15.  Plea  that  the  letters-patent  were  obtained  upon  a  false  suggestion  in 

the  plaintiff's  petition,  680. 

16.  Plea  that  the  disclaimer  extends  the  exclusive  right  granted  by  the  let- 

ters-patent, 680. 

17.  Plea  that  the  invention  described  in  the  specification  as  altered  by  the 

disclaimer  is  another  and  different  invention  from  that  for  which  the 
patent  was  granted,  680. 

18.  Plea  that  the  infringement  was  before  the  disclaimer,  &c.  mentioned  in 

the  declaration,  680. 

19.  Particulars  of  objection  to  be  delivered  with  the  pleas,  680. 
PAWN.     See  Bailee;  Lien. 

PAWNBROKER. 

care  required  of  him,  68,  note  («). 
plea  of  lien  by,  731,  Form  2. 
PAWNEE. 

what  degree  of  care  is  required  ofhim,  68,  note  («). 
right  to  repledge,  312,  note  (I), 
plea  by  second  pawnee,  312,  note  (I). 
PAYEE   OF  NOTE.     See  Bills. 

PAYMENT.    See  Accord  and  Satisfaction;  Payment  into  Coukt;  Per- 
formance. 

plaintiff  cannot  be  made  to  admit,  36. 
where  credit  given  in  particulars  of  demand,  36,  and  443. 
admission  of,  must  be  in  the  particulars,  443. 
plea  of,  when  balance  only  claimed,  443. 
must  be  specially  pleaded,  443. 
to  a  count  on  a  bill,  336,  337. 
particulars  need  not  be  given  under  this  plea,  444. 
pleas  of,  construed  distributively,  444. 
when  made  by  bills,  444. 
by  check,  444. 

by  goods  taken  as  money,  444. 
by  transfer  of  money  in  account,  444. 
by  money  paid  to  third  person,  444. 
agreement  between  parties  that  debt  of  one  shall  be  deducted  from 

that  of  Ike  other,  444. 
money  sent  as  ordered  by  creditor,  444. 
written  receipt  not  conclfisive,  444. . 
may  be  made  by  agent,  444. 
when  good  to  agent,  444. 
wTien  payment  presumed,  445. 
party  paying  has  right  to  appropriate,  445. 

but  if  he  do  not,  the  person  receiving  payment,  may  appropriate,  445. 
appropriation,  when  payment  made  to  party  having  distinct  claims, 
445. 
of  smaller  sum  no  satisfaction  for  greater,  445. 
part  payment,  talcing  a  case  of  the  statute  of  limitations,  434. 
evidence  of  fresh  promise,  434. 
made  by  an  agent,  434. 

under  circumstances,  to  warrant  an  inference  of  a  promise  to  pay  the  resi- 
due, 434. 
payment  of  interest,  434. 
part  payment  in  goods,  434. 

by  co-contractor,  434. 
when  no  time  provided  for  payment,  446,  note  (n). 
plea  of  payment  to  part  of  the  caxtse  of  action,  446. 
to  one  of  two  joint  plaintiffs,  446,  note  (o). 
debt  paid  and  payment  accepted  after  action,  446,  note  (^p). 

such  payment  must  be  pleaded,  or  plaintiff  may  recover  whole  debt,  446, 
note  {p). 
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if  pleaded  to  part  on  the  whole  sum  paid  in  should  equal  that  to  which  it  is 

pleaded  and  interest,  449,  note  (r). 
if  pleaded  to  part  only  the  plea  must  give  some  answer  as  to  the  residue,  449, 
note  (r). 
Pleas. 

1.  General  plea  of  payment,  446. 
la.   Answer  of  payment,  446. 

2.  Plea  of  payment  after  action,  446. 

3.  Plea  of  payment  on  a  judgment,  447. 

general  plea  of  performance,  352. 

4.  Plea  of  payment  by  a  set-off  of  cross  demands  in  an  account  stated  and 

payment  of  the  balance,  447. 

5.  Plea  to  an  action  for  goods  sold,  of  payment  of  the  price  to  the  plain- 

tiff, and  of  the  residue  to  trustees  by  agreement  with  the  plaintiff  to 
abide  the  adjustment  of  a  dispute  as  to  the  goods  being  equal  to  the 
contract,  447. 
PAYMENT  INTO   COURT. 

in  what  actions  it  may  be  pleaded,  447,  682. 

no  order  necessary  except  in  case  of  one  or  more  of  several  defendants,  447. 

how  made  and  taken  out,  447. 

costs  on  plea  of,  447. 

in  actions  on  a  bond,  448. 

should  be  sufficient  to  cover  damages  to  time  of  plea,  448. 

money  so  paid  is  recovered  within  13  §•  14  Vict.  c.  61,  s.  11,  448. 

to  several  counts,  448. 

effect  of,  as  an  admission  — 

1.  To  cpmmon  counts,  449. 

2.  To  special  count,  449. 

defendant  cannot  move  in  arrest  of  judgment  after,  449. 
particulars  under  plea  of,  not  generally  necessary,  449. 
in  replevin,  682,  683,  684. 
in  actions  of  libel,  682. 
in  detinue,  682. 
under  particular  statutes,  682. 
effect  of,  in  actions  of  tort,  682. 
Pleas. 

of  payment  into  court,  449. 

replication,  taking  money  out  of  court  in  satisfaction,  450. 
replication,  claiming  further  sum,  450. 
PEACE,  ARTICLES   OF,  556. 
PEACE,  BREACH   OF.    See  Trespass. 
PEERS. 

commencement  of  declaration  against,  15. 
PENAL  ACTION.    See  Statutes,  Penal,  245. 
PENAL  RENT. 

declaration  by  plaintifE,  who  was  partly  devisee  and  partly  heir  of  a  lessor,  for 
increased  rent  (under  a  penal  clause)  for  converting  pasture  land  to  other 
purposes  than  were  allowed  by  the  lease,  197,  Form  27. 
PENAL   STATUTES.     See  Statutes,  Penal,  245. 
PENDENCY   OF  FORMER   ACTION. 

between  the  same  parties  for  the  same  cause,  273,  and  note  (u). 
foreigner  sued  abroad  for  a  cause  of  an  action  pending  against  him 

at  home,  273,  note  («). 
against  a  person  jointly  liable,  273,  note  (u). 
bankruptcy  of  the  plaintiff ,  273,  note  (m). 
plaintiff  non  pressed  in  the  first  action,  273,  note  (m). 
PERFORMANCE.     See  Bonds,  353,  note  {k);  Rescinded  Contract,  279. 

of  conditions  precedent,  if  denied,  must  be  pleaded,  39,  note  (u),  353,  note 
Qc),  367. 
to  debt  on  a  bond  within  8  &  9  W.  3,  general  plea  of  performance,  352. 
to  debt  on  a  bond  conditioned  to  perform  the  covenants  in  another  indenture, 

general  plea  of  performance,  353. 
replication  assigning  breaches  to  a  plea  of  performance,  854. 
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PERILS   OF  THE   SEA. »  See  Charter-Party;  Insurance. 
PERJURY.     See  Libel;  Trespass. 

count  for  malicious  prosecution  for  perjury,  556. 

justification  under  a  judge's  warrant  on  an  indictment  for  perjury,  710. 
PERMIT.  f    J    ^' 

plea  that  the  sale  and  removal  of  goods  was  illegal  because  no  permit  was  taken 
out  under  the  excise  laws,  504,  Form  11. 
PEWS. 

right  to,  must  he  annexed  to  a  house,  589. 

mode  of  proving  right  to,  590. 

prescription  act,  590. 

extra-parochial  persons,  590. 

proof  of  prescriptive  right,  590. 

forms  of  declarations  for  disturbance  of,  590. 

venue  local,  590. 

seats  and  pews  after  1818,  690. 

statutes  relating  to,  590. 

count  for  disturbing  plaintiff  in  the  enjoyment  of  a  pew  to  which  he  had  a  right, 
590. 
PHYSICIAN.     See  Apothecary. 

can  recover  his  fees  on  an  express  contract,  220. 

or  by  registration  under  medical  act,  48,  220. 
PILOT.     See  Ships. 
PIRACY.    See  Copyright,  498. 
PLAINTIFF.     See  Parties. 

proof  of  character  of,  as  assignee,  8,  note  (i). 

becoming  insolvent  after  action  brought,  8,  note  (A). 

death  of  sole,  does  not  cause  action  to  abate,  15,  note  (6). 

has  _final  judgment  if  he  succeeds  on  a  plea  in  abatem,ent,  17,  note  (t). 

misjoinder  of,  268. 

non-joinder  of,  268. 

amendment  after,  269. 
PLEADINGS,  COMMENCEMENTS  AND  CONCLUSIONS  OF. 

1.  Declarations,  1-16.     See  Declarations. 

2.  Pleas,  17-23.     See  Pleas. 

3.  Demurrer,  24-26.     See  Pleas. 
PLEAS. 

bankruptcy  of  plaintiff  after  action  brought,  8,  note  (Jc). 
that  plaintiffs  are  not  assignees  must  be  pleaded,  8,  note  (i). 
good  in  part  and  bad  in  part,  25,  note  (c). 

how  construed  on  demurrer,  25,  note  (c). 
Commencements  and  conclusions  of  Pleas,  Replications,  ^c. 

1.  Pleas  in  abatement,  16,  270,  and  infra. 

replication  thereto,  17. 

2.  Pleas  in  bar  and  replications,  &c.  17,  and  infra. 

form  of  commencement  of  a  plea  in  bar  to  whole  declaration,  20. 

variations  in  particular  cases,  20. 

when  one  of  two  defendants  pleads  —  husband  and  wife,  20. 

when  plea  is  to  part  only  of  cause  of  action,  20. 

joinder  of  issue  and  replications,  20. 

replication  when  plea  contains  new  matter,  20. 

commencement  of  a  second  or  further  plea,  21. 

plea  in  bar,  showing  defence  arising  after  action  commenced,  and 

before  plea,  22. 
commencement  of  a  plea  setting  up  an  equitable  defence,  22. 
the  rejoinder,  23. 
surrejoinder,  23. 
rebutter,  23. 
surrebutter,  23. 
Of  Demurrers. 

commencement  of  a  demurrer  to  a  declaration  or  replication,  25. 

to  a  part  of  a  declaration,  25. 
to  a  plea  or  rejoinder,  26. 
joinder  in  demurrer,  26. 
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PLEAS.  —  Continued. 
Practice  respecting. 

time  for  delioering,  16,  17,  18. 
notice  to  plead,  16,  note  (e),  17. 
judgment  when  no  plea  pleaded,  16,  note  (e). 
plea  cannot  be  delivered  during  vacation,  18. 
wTiat  days  not  to  be  included  in  time  for  pleading,  18. 
after  amendment  of  declaration,  18. 
a  month's  time  is  a  lunar  month,  19. 
issuable  pleas,  19. 

no  formal  conclusion  necessary,  19,  note  (p). 
when  joinder  of  issue  may  be  added,  20,  note  (s). 
pleading  several  pleas,  21,  note  ((). 
abstract,  21,  note  ((). 

plea  must  be  confined  to  part  answered,  22,  note  («). 
confession  of  plea  by  plaintiff ,  22,  note  (x). 
defence  on  equitaMe  grounds,  22,  note  (i/). 
pleading  and  demurring  together,  24. 
issuable  pleading  may  be  demwred  to,  25. 
plea  bad  in  part  is  bad  altogether,  25,  note  (e). 
covenant  not  to  sue  cannot  be  pleaded  in  bar,  369. 
In  contract. 

Pleas  in  abatement,  see  Abatement,  270. 
Pleas  in  bar. 

Nunquam  indebitatus. 

nil  debet  not  allowed,  274. 

when  applicable,  non  assumpsit  inadmissible,  275. 

effect  of,  275. 

general  and  several  traverses,  275. 

as  to  pleading  matters  in  confession  and  avoidance,  276. 

objects  of  restricting  effect  of  general  issue,  276. 

contents  of  special  counts  in  contract,  276-277. 

effect  of  pleading  general  issue  to  special  count  and  common  count, 
277. 
/.   To  special  count. 

1.  To  inducement,  276,  277. 

2.  To  the  contract,  277. 

3..  To  condition  precedent,  279. 
4.  Breach,  damages, -^281. 
II.  To  common  count,  281. 

1.  Goods  sold,  281. 

2.  Work  and  materials,  282. 

3.  Money  received,  282. 

4.  Account  slated,  283. 
payment  must  be  pleaded,  283. 
pleadings  construed  distributively,  283. 
declarations  treated  as  in  contract  or  tort,  283,  284. 
embarrassing  pleadings,  284. 

pleading  rules  T.  T.  and  H.  T.  1853,  274-276. 
Non  est  factum, 
effect  of,  286. 
matters  in  confession  and  avoidance  to  a  deed  must  be  specially 

pleaded,  285. 
attesting  witnesses  need  not  be  called,  286. 

effect  of  variance  between  deed  and  the  description  of  it  in  declara- 
tion, 286. 
General  issue  by  statute. 

in  what  cases  may  be  pleaded,  286. 
non  assumpsit,  when  pleadable,  287. 
what  defences  admitted  under,  287. 
Accord  and  Satisfaction. 

must  be  specially  pleaded,  288. 
of  a  liquidated  debt,  288. 
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PLEAS.  —  Continued. 

can  he  no  accord  and  satisfaction  of,  by  payment  of  part,  un- 
less on  good  consideration,  288. 
of  an  unliquidated  demand,  288,  289. 
acceptance  of  agreement  as,  288. 
negotiable  security,  accepted  as,  288. 

acceptance  of  smaller  sum,  and  something  in  addition,  288. 
by  a  stranger,  289. 
accord  and  satisfaction  to  one  of  several  creditors,  289. 

from  one  of  several,  289. 
accord  without  satisfaction  no  answer  to  a  vested  right  of  action,  289. 
after  covenant  broken,  289. 
to  a  specialty  demand,  289. 
In  tort. 

Not  guilty. 

effect  of,  635. 

legal  obligation  cannot  be  denied  by  special  plea,  635. 
nor  that  plaintiff  was  at  fault  as  well  as  defendant,  635. 
privileged  communication  in  action  for  libel,  636. 
Forms  of  Pleas  in  bar. 

1.  Plea  of  nunquam  indebitatus  to  a  whole  declaration,  284. 

2.  The  like,  to  part  of  a,  declaration,  284. 

3.  Similiter,  284 

4.  Non  assumpsit,  284. 

non  est  factum,  285. 
General  issue  by  statute,  286,  287. 
Accord  and  Satisfaction. 

General  observations,  288. 

1.  Plea  of  accord  and  satisfaction  after  breach,  289. 
la.  Form  of  answer  of  accord,  289. 

2.  That  a  bond  has  been  taken  in  satisfaction,  290. 

3.  Plea  to  action  on  a  note,  satisfaction  by  work,  goods  sold,  and 

money  lent,  under  an  agreement  to  that  effect,  290. 

4.  Plea  to  money  paid   for   defendant's  use,  that  he  became   liable 

thereto  as  defendant's  surety,  and  that  he  deposited  goods  with 
the  plaintiff  with  a  power  of  sale,  to  covei-  his  liability,  and  tliat 
plaintiff  sold  the  same  in  satisfaction  of  the  demand,  290. 

5.  Plea  of  a  guaranty  of  a  third  person  given  in  satisfaction  of  the 

debt  sued  on,  291. 

6.  Plea  that  the  defendant  was  indebted  to  plaintiff  and  a  third  per- 

son, and  that  he  gave  them  jointly  a  warrant  of  attorney  for  tjieir 
debts,  in  full  satisfaction,  291. 

7.  Plea  of  satisfaction  to  one  of  three  plaintiffs,  291. 

8.  Plea   that  plaintiff   and  E.  F.  were   indebted   to   defendant,  and 

agreement  that  such  debt  should  be  set  off  against  the  debt  sued 
for,  defendant  paying  the  difference,  291. 

9.  Plea  that  plaintiff'  was  indebted  to  one  T.  J.,  and  agreement  that 

defendant  should  pay  T.  J.  the  debt  sued  for,  plaintiff's  debt  to 
T.  J.  and  defendant's  debt  to  plaintiff'  being  respectively  extin- 
guished, 292. 

10.  Plea  that  defendant  was  indebted  to  one  F.  F.,  and  agreement  that 

plaintiff  should  accept  F.  F.  as  his  debtor  in  lieu  of  the  defend- 
ant, 292. 

11.  Plea  that  the  contract  was  made  with  an  agent  of  the  plaintiff 

against  whom  the  defendant  had  a  set-off,  and  that  defendant 
credited  the  agent  with  the  amount  of  the  cause  of  action,  which 
plaintiff  accepted  in  satisfaction,  293. 

12.  Plea  of  accord  and  satisfaction  by  giving  a  bill  of  exchange,  293. 

13.  Plea  of  accord  and  satisfaction  by  indorsing  to  the  plaintiff  a  prom- 

issory note,  293. 

14.  Plea  of  accord  and  satisfaction  by  payment  of  a  smaller  sum  by  a 

third  party,  293. 
Keplication,  293. 
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PLEAS.  —  Continuea. 

Forms  of  pleas  in  contract.   See  Pleas  in  Bar,  supra,  and  under  various  titles. 
Forms  of  pleas  in  tort.    See  under  various  titles. 
plea  of  not  guilty,  636. 
plea  of  not  guilty  by  statute,  287. 
plea  in  abatement,  368. 
plea  of  non  deiinet,  800. 
plea  of  non  ienuit,  687. 
PLEA  PUIS  DARREIN  CONTINUANCE,  453. 
PLEADING  SEVERAL  MATTERS.     See  Pleas,  21,  note  0). 
PLEDGES.     See  Detinuk;  Lien. 
PLENE  ADMINISTRAVIT.     See  Executors,  384. 
PLOUGH,  BEASTS  OF.     See  Replevin. 
POINTS  OF  DEMURRER.     See  Demurrer,  25,  note  (J). 
POLICE.    See  Notice  op  Action,  674  ;  Trespass  to  Person,  767. 

plea  justifying  assault  in  turning  plaintiff  from  a  police  office,  702,  Form  5. 
plea  justifying  an  arrest,  &c.  of  felony  committed  by  the  plaintiff,  707,  Form  2. 
plea  that  a  burglary  had  been  committed  in  defendant's  house,  that  plaintiff 
was  found  in  a  suspicious  manner  near  the  house,  wherefore  defendant  gave 
him  in  charge  of  a  constable,  and  caused  him  to  be  taken  before  a  magis- 
trate, who  remanded  him,  &c.  705,  Form  3. 
plea  justifying  arrest,  &c.  on  suspicion  of  felony,  707,  Form  6. 
plea  under  the  metropolitan  police  act  (2  &  3  Vict.  c.  47),  justifying  giving 
plaintiff  into  custody  for  annoying  defendant  and  his  family  by  ringing  the 
door-bell  without  lawful  excuse,  708,  Form  8. 
POLICY  OF  INSURANCE.    See  Insurance. 
POND.     See  Watercourse. 

POUND  BREACH  AND  RESCUE.     See  Distress,  503. 
forrmfar,  590. 
statutes  relating  to,  590. 
POUNDAGE.     See  Sheriff,  244,  note  Q). 

count  by  a  sheriff  for  poundage  and  fees,  244. 
PRAYER  OF  JUDGMENT.     See  Judgment,  17,  note  (i). 
PRESCRIPTION  ACT.    See  Anient  Lights,  479  ;  Common  of  Pasture, 

496  ;  Watercourses,  733  ;  Ways,  736. 
PRESENTMENT. 

when  averment  of,  necessary  in  declaration,  76,  note  (e). 
of  hill  payable  at  a  particular  place,  77,  note  (f),  78,  note  (s). 
count  by  indorsee  against  drawer,  where  notice  of  dishonor  was  not  given  or 
presentment  made,  but  the  drawer  had  no  effects  in  the  drawer's  hands,  &c. 
79,  Form  15. 
Pleas. 

indorsee  against  drawer,  denial  that  the  bill  was  presented  for  acceptance, 

333. 
indorsee  against  drawer,  denial  of  presentment  for  payment,  334. 
payee  or  indorsee  against  acceptor  of  a  bill  with  a  qualified  acceptance 

(Form  11,  p.  77),  denial  of  presentment  according  to  acceptance,  334. 
indorsee  against  drawer  of  bill  payable  after  sight,  default  acceptance 

denial  that  bill  was  presented  for  acceptance  in  due  time,  835. 
indorsee  against  indorser,  plea  that  the  plaintiff  indorsed  the  bill  away 
before  due,  to  a  person  unknown,  who  presented  it  to  the  acceptor,  by 
whom  it  was  refused,  of  which  defendant  had  no  notice,  343. 
PRIMAGE.     See  Carriers. 

PRINCIPAL  AND  AGENT.     See  Agent,  88,  295,  477,  637. 
PRINCIPAL  AND  SURETY.    See  Guaranty. 

surety  entitled  to  interest  on  money  paid  for  principal,  31. 
PRIVILEGE.     See  Attorney  ;  Libel. 

plea  by  attorney  of  privilege  of  being  sued  in  another  court,  273. 
PROBABLE  CAUSE.     See  Malicious  Prosecution  ;  Trespass  to  Person. 
PROBATE.    See  Executors. 

form  of  issues  in  probate  proceedings  to  establish  a  will;  due  execution;  sanity 
of  testator;  undue  influence,  129. 
PROCEEDINGS  IN  BANKRUPTCY.     See  Assignees  ;  Bankruptcy. 
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PROCESS.     See  Sheriffs  ;  Trespass. 
PROCHEIN  AMI,  14,  note  (a). 

when  liable  to  attorney,  55,  note  («). 

may  sue  without  authority  from  infant,  14,  note  (a). 
PROCTOR.  ./      '      '  V  >- 

count  for  a  libel  on,  charging  extortion,  546. 
plea  to  a  libel  on,  that  he  had  been  suspended,  664. 
PROFERT. 

of  a  will  or  letters  of  administration  no  longer  necessary,  7,  note  (/). 
nor  of  deed,  47,  note  (K). 
PROMISE  TO  PAY.    See  Bills. 
PROMISE  OF  MARRIAGE.     See  Marriage. 
PROMISSORY  NOTES.     See  Bills  of  Exchange. 

when  one  sued  on  joint  and  several  note,  220,  note  Qi). 

trustees  of  building  society  personally  liable,  220,  note  (c). 

not  negotiable  instrument  within  3  §•  4  Anne,  c.  9,  220,  note  (/). 

negotiable  if  payable  by  instalments,  111,  note  (o). 

statements  of  indorsements,  222,  note  (o),  75,  note  (y). 

presentment,  76,  note  (e). 

notice,  76,  note  (/). 

waiver  of  want  of  demand  and  notice  of  dishonor,  79,  note  Q/). 

subsequent  promise  to  pay  the  note,  79,  note  (y). 

when  notice  of  dishonor  proved  in  fact  not  to  have  been  given,  79,  note  (y). 
waiver  must  be  made  xvithfiUl  knowledge  of  want  of  due  notice  of  dishonor,  79, 

note  (2^). 
this  knowledge  may  be  implied,  79,  note  (jf). 
effect  ofindorser  taking  sufficient  collateral  security,  79,  note  (y). 
of  taking  assignment  of  all  the  maker's  property,  79,  note  (t/). 
See  Bills  of  Exchange.  • 

payable  at  particular  place,  222,  note  (m). 
statute  of  limitations  on  note  payable  on  demand,  222,  note  (n). 
bank-notes,  223,  note  (ji). 
general  issue  cannot  be  pleaded,  495. 
Counts  on. 

1.  Payee  against  maker,  220. 

la.  Form  under  Massachusetts  Practice  Act,  221. 

2.  Indorsee  against  maker,  221. 

3.  Indorsee  against  payee  or  other  indorser,  221. 
3a.  Form  under  Massachusetts  Practice  Act,  221. 

4.  Payee  against  maker  of  note  made  in  the  body  payable  at  a  particular 

place,  222. 

5.  Payee  against  maker  of  note  payable  on  demand,  or  after  notice,  222. 

6.  Against  a  maker  of  a  note  payable  by  instalments,  where  the  whole 

sum  is  due,  222. 

7.  The  like,  where  the  times  of  payment  of  some  only  of  the  instalments 

have  elapsed,  223. 

8.  On  note  payable  to  E.  F.  or  bearer,  223. 

8a.  Form  under  Massachusetts  Practice  Act,  223. 

9.  On  a  country  bank-note  payable  in  the  body  in  town  or  country,, 223. 
10.  Against  payee,  being  indorsee,  who  had  not  due  notice  of  dishonor,  but 

had  no  effects  with  maker,  224. 
In  case  of  particular  persons. 

by  executor  or  administrator  of  payee  against  maker,  224. 

against  the  executor  or  administrator  of  the  maker,  224. 

by  the  assignees  of  a  bankrupt  payee  against  the  maker,  224. 

by  a  surviving  payee  against  maker,  224. 

by  husband  and  wife,  on  a  note  payable  to  the  wife  before  marriage, 

against  the  maker,  225. 
by  husband  and  wife  on  a  note  given  to  the  wife  dum  sola,  payable  by 

instalments,  where  some  of  them  became  due  before  and  some  after 

the  marriage,  225. 
against  husband  and  wife  on  a  note  made  by  the  wife  before  marriage, 

225. 
on  foreign  promissory  notes,  225. 
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PROMISSORY  NOTES.  -  Continued. 
Pleas. 

1.  Drawer  or  indorser  against  maker,  denial  of  making,  451. 

2.  Indorsee  against  maker,  denial  of  indorsement,  451. 

3.  Plea,  on  equitable  grounds,  that  the  defendant  made  the  note  as  surety 

for  a  joint  maker,  and  that  the  plaintiff  gave  time  to  such  joint  maker, 
451. 
PROSECUTION. 

Plea  to  a  bill  of  exchange,  that  it  was  given  in  pursuance  of  an  illegal  agree- 
ment between  a  petitioning  creditor  and  a  bankrupt  to  abandon  the  prose- 
cution of  the  fiat,  402. 
PROSECUTION,  MALICIOUS.     See  Malicious  Arrest. 
PROTEST  OF  BILLS.     See  Bills,  86,  87. 
PUBLIC  COMPANY. 

transferror  liable  when  calls  were  made  and  shares  trans/erred  before  they  were 

payable,  226,  note  (x). 
liability  of  bankrupt  for  calls,  226,  note  (x). 
interest  on  calls,  227,  note  (a). 

call  founded  on  colonial  acts  is  simple  contract  debt,  230. 
coinpanies  clauses  act,  225. 
companies  act,  1862,  227. 
effect  of  general  issue,  451. 
what  pleas  not  allowed,  452. 

transfer  of  shares  between  day  when  call  was  made  and  became  pagable,  452. 
as  to  who  are  shareholders,  226,  note  (_x). 
Counts  by  and  against. 
In  contract. 

1.  For  calls  by  a  railway  or  other  public  company  under  the  companies 
1         clauses  consolidation  act,  1845,  226,  note  (u). 

2.  Declaration  for  calls,  226. 

3.  For  refusing  to  transfer  railway  shares  or  scrip  bought  by  the  plain- 

tiff from  the  defendant,  227. 

4.  By  vendor  of  shares  against  purchaser  for  not  accepting,  228. 

5.  Against  a  railway  company  upon  a  judgment  of  the  sheriEE  for  the 

damages  assessed  by  his  jury  as  compensation  in  respect  of  the 
plaintiff's  lands  having  been  injuriously  affected  by  the  defend- 
ants' railway,  and  for  the  costs  of  the  inquiry,  228. 

6.  Against  a  railway  company,  for  the  amount  awarded  to  the  plaintiff 

upon  an  arbitration  under  the  lands  clauses  consolidation  act, 
1845,  8  &  9  Vict.  c.  18,  ss.  18-68,  as  compensation  for  lands  in- 
juriously affected,  229. 

7.  Declaration  for  recovery  of  the  costs  of  an  arbitration  under  s.  34 

of  the  lands  clauses  consolidation  act,  1845,  8  &  9  Vict.  c.  18,  229. 
For  calls  due  to  a  company  registered  under  the  compaliies  act, 

1862,  230. 
Common  count  for  shares  sold,  244. 
In  tort. 

1.  By  the  managing  committee  of  an  intended  railway  against  an  en- 

gineer for  not  preparing  proper  plans,  &c.  in  time  to  be  deposited 
to  enable  them  to  apply  to  Parliament  for  an  act,  591. 

2.  Against  the  secretary  for  not  delivering  to  plaintiff  a  certificate  of 

shares  purchased  by  him,  591. 

3.  For  not  paying  money  to  the  plaintiff  which  a  statute  rendered  it  a 

duty  to  pay,  591. 
Pleas. 

1.  General  issue,  to  an  action  for  calls,  452. 

2.  Denial  that  the  defendant  is  the  holder  of  the  shares,  452. 

3.  Denial  that  the  company  is  registered,  452. 

4.  Plea  that  the  calls  were  made  in  excess  of  the  company's  power,  453, 

and  note  (a). 

5.  Plea  that  the  contract  was  not  under  seal,  453,  and  note  (a). 

5a.  Plea  that  defendant  was  induced  to  become  holder  of  shares,  through 
the  fraud  of  the  plaintiffs,  never  had  any  benefit,  &c.  and  repudiated 
and  disclaimed  the  shares  and  gave  notice  thereof,  458. 
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PUBLIC  COMPANY.  — ConftWed. 

6.  Plea  that  plaintiff  was  a  director,  and  interested  in  the  contract,  453. 
plea  under  a  railway  act,  justifying  the  destruction  of  ancient  rights, 
734,  note  {p). 
PUBLIC  HEALTH.     Hee  Commissioners,  494;  Negligence,  572;  Notice  of 

Action,  674. 
PUBLIC  HOUSE. 

count  for  falsely  representing  to  A.  who  had  agreed  to  purchase  a  public  house 
for  defendant,  the  amount  of  the  receipts,  A.  having  afterwards,  with  the 
knowledge  of  the  defendant,  communicated  such  representation  to  the  plaintiff, 
who  was  thereby  induced  to  become  a  purchaser,  525,  Form  14. 
PUBLIC  OFFICER,  11,  12. 
PUBLIC  "WAY.     See  Ways,  631,  736. 
PUIS  DARREIN  CONTINUANCE. 

plea  of  matter  arising  after  commencement  of  action,  453. 

time  of  pleading,  453. 

plea  mxiy  he  pleaded  with  others,  453. 

plaintiff  may  confess  the  plea  and  have  his  costs,  454. 

plea  is  a  waiver  of  other  pleas  and  a  retaxit  of  demurrer,  454. 

matter  must  have  arisen  within  eight  days  before  plea,  453,  454. 


plea,  puis  darrien  continuance,  454. 
LLIN 


PULLING  DOWN  ADJOINING  HOUSE.    See  Support,  604. 
PURCHASE.    See  Sale  of  Goods;  Vendor. 

QUANTAM  MERUIT. 

when  agent  may  sue  on  a,  38,  note  (p}- 
QUIET  POSSESSION.    See  Landlord  and  Tenant,  200,  note  (j). 
when  covenant  for,  not  implied,  195,  note  (y). 
See  Implied  Covenant. 
QUI  TAM.    See  Penal  Statttte,  245. 

damages  not  recoverable  in  action  of,  5. 
form  of  declaration  in  actions  of,  15. 

RABBITS.    See  Shooting;  Trespass  to  Realty. 

count  by  a  lessee  against  the  assignee  of  the  lessor,  for  a  breach  of  covenant  in 
not  destroying  rabbits  on  a  farm,  202,  Form  42. 
RAILWAY  COMPANY.    See  Notice  of  Action,  674;  Public  Company,  225, 

451,  591. 
RATES.     See  Replevin,  685;  Trespass. 

count  for  taking  excessive  distress  for  poor,  507. 
RATIFICATION. 

by  a  landlord  of  a  distress  not  authorized  by  him,  686,  note  (g). 
by  an  executor,  686,  note  (§■). 
REAL  ACTION. 

writ  of  entry  to  recover  possession  of  land,  118. 

£lea  of  general  issue,  118. 
_  andlord,  &c.;  Trespass;  Vendors. 

REBUTTERS  AND  SURREBUTTERS,  23. 
RECEIPT. 

plea,  by  carrier  denying,  639. 

written  receipt  not  conclusive  evidence  of  payment,  444. 
RECOGNIZANCE  OP  BAIL. 

count  on,  in  a  superior  court,  230. 
plea  of  nul  tiel  record,  418,  454. 

that  there  was  no  case  against  the  principal,  454. 
replication  that  there  was  a  ca.  sa.  454. 
RECORD.     See  Judgment,  418. 
RECTOR.    See  Waste. 

duty  of  incumbent  of  living,  as  to  repairs,  591. 
action  by  executor  of  deceased  incumbent,  591. 

claim  for  dilapidations  postponed  to  specialty  and  simple  contract  debts,  591. 
venue  is  local,  591. 
REDEMPTION  OF  AN  ANNUITY.     See  Annuity. 
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REJOINDER. 

gratis,  20,  note  («). 
form  of,  23. 
RELEASE.     See  Accokd  ;  Payment. 
must  he  specially  pleaded,  455, 
by  agreement  or  operation  of  law,  455. 
of  contract  under  seal,  455. 
consideration  for,  when  not  under  seal,  455. 
under  composition,  455. 
to  joint  and  several  creditors,  455,  456,  note  (I). 

a  release  to  one,  which  discharges  all,  must  he  under  seal,  455. 
discharge  hy  operation  of  law,  effect  of,  455. 
fraud  upon  releasor  should  he  replied,  455. 
covenant  not  to  sue  may  amount  to,  455,  456,  note  (J), 
hy  giving  time  on  a  guaranty,  456,  note  (I). 

on  accommodation  note,  456,  note  (I). , 
by  appointing  Joint  debtor  executor,  456,  note  (J). 

of  one  joint  debtor  by  proceeding  to  judgment  against  the  other,  456,  note  (J). 
Pleas. 

1.  Plea  of  release,  456. 

la.  Plea  of  release  to  the  further  maintenance  of  the  action,  45,6. 

2.  Replication  to  a  plea  of  release,  456. 

3.  Replication  that  the  release  was  obtained  by  fraud,  456. 

4.  Plea  that  the  manager  of  a  banking  company  released  the  debt,  which 

the  company  (the  plaintiffs)  afterwards  ratified,  456. 

5.  Plea  of  the  release  of  a  co-contractor,  456. 

6.  Replication  to  a  plea  of  release,  setting  out  the  releasing  deed  in  hcec 

verba,  by  which  it  appeared  that  the  release  was  to  be  void  in  certain 
circumstances,  and  averring  those  circumstances,  467. 
that  release  was  altered,  457,  note  (m). 
RELINQUISHMENT  OF  PLEA.    See  New  Assignment. 

under  what  circumstances  a  plea  may  be  waived,  683. 
REMAND. 

damages  for,  cannot  be  recovered  in  action  for  assault,  l(c.  614,  note  (jf). 
in  action  for  malicious  prosecution,  614,  note  (jf). 
REMEDIES. 

reservation  of  against  surety,  399,  note  (s'^). 
REMOVAL  OF  GOODS. 

plea  in  trespass  Justifying  the  removal  of  goods,   incumbering  defendant's 

premises,  712,  Form  7. 
plea  justifying  under  a  distress  for  rent  due  for  other  premises,  the  plaintifi 
having  fraudulently  removed  his  goods  to  the  locus  in  quo  to  prevent  distress, 
645. 
RENT.     See  Landlord  and  Tenant  ;  Replevin. 
Counts. 

count  for  use  and  occupation,  184. 

count  on  a  guaranty  in  consideration  that  the  plaintiff  would  let  a  house  to 

a  third  person,  that  defendant  would  be  answerable  for  the  rent,  139. 
count  by  an  executor  for  use  and  occupation,  to  recover  a  quarter's  rent 

when  the  testator  died  during  the  currency  of  the  quarter,  122. 
count  for  the  rent  of  furnished  or  unfurnished  lodgings,  184. 
count  upon  a  lease  for  rent,  184. 

by  a  lessor  against  his  lessee  on  his  covenant  for  non-payment  of  rent,  184. 
count  for  penal  rent,  197. 
plea  denying  that  the  rent  was  due,  425. 
plea  of  payment  of  rent,  425. 
Pleas. 

plea  that  the  rent  was  satisfied  by  a  distress,  425. 

plea  to  a  special  declaration  by  a  landlord  against  his  tenant  for  rent,  an 
executed  agreement  that  the  defendant   should   give  up  possession  of 
the  premises  and  plaintiff  abandon  the  rent,  426. 
plea  of  a  notice  to  quit  before  the  rent  became  due,  and  replication  that  the 
notice  was  waived,  427. 


INDEX.  845 

TiENT.  — Continued. 

plea  that  plaintiff  was  satisfied  part  of  the  arrears  of  rent  under  a  distress 
made  by  him,  427. 

plea  to  action  on  a  covenant  to  pay  rent  that  defendant  paid  the  rent  when 
due,  428. 

plea  to  an  action  for  rent  by  a  transferree  of  a  lease,  payment  to  the  trans- 
ferror witliout  notice  of  the  transfer,  430. 

plea  to  an  action  for  rent,  a  clause  of  reentry  in  the  deed  under  which  the 
plaintiff  entered,  430. 

plea  to  an  action  on  a  covenant  for  rent  that  the  plaintiff  committed  a 
breach  of  covenant  in  consequence  of  which  the  superior  landlord 
brought  ejectment  and  compelled  the  defendant  to  pay  the  rent  to  him, 
430. 

plea  justifying  under  a  distress  for  rent  due  for  other  premises,  the  plain- 
tiff having  fraudulently  removed  his  goods  to  the  locus  in  quo  to  prevent 
a  distress,  645. 

replication  to  a  plea  justifying  taking  goods  under  a  distress  for  rent  that 
they  were  privileged  as  being  on  the  premises  in  the  way  of  trade,  646. 

common  avowry  or  cognizance  for  rent  in  arrear,  685. 

plea  to  a  avowry  for  rent,  denial  of  the  tenancy,  687. 

plea  in  bar  in  replevin  riens  in  arrear,  688. 

plea  in  bar  to  an  avowry  for  rent,  payment  of  land  tax  for  the  landlord, 
688. 
RENT-CHARGE. 

avowry  for  an  annuity  or  rent-charge,  684. 
REPAIRS.     See  Landlord  and  Tenant,  185,  186,  and  note  («),  187,  note  (a;). 

covenants  fot;  what  they  include  and  how  construed,  187,  note  (x). 
to  keep  in  repair,  how  broken,  186,  note  (u). 
REPLEVIN. 

what  it  is,  231. 

lies  of  all  goods  unlawfully  taken  and  detained,  231,  591. 

plaintiff  should  have  general  or  special  property  in  himself,  231. 

how  far  trespass  a7id  replevin  are  concurrent  remedies,  231. 

as  to  the  cases  in  tchich  this  action  lies  in  the  American  states,  231. 

does  not  lie  for  goods  of  plaintiff  taken  on  execution  against  him,  231. 

liability  of  officer  or  creditor,  or  both,  in  replevin  for  goods  attached,  231. 

cannot  be  maintained  in  Massachusetts  against  a  person  who  has  no  possession 
or  control  of  the  goods,  231. 

but  it  is  otherwise  in  New  York,  under  the  Code,  1  CJiitty  PL  181,  note  (a'). 

replevin  bond,  231. 

statutes  relating  to  replerin  bonds  — 
19  §•  20  Vict.  c.  108,  231,  592. 
24  §•  25  rid.  c.  126,  232. 

when  nul  tiel  record  may  be  pleaded,  457,  note  (o). 

action  of,  in  county  court,  592. 

action  of,  may  be  brought  in  superior  court,  592. 

cannot  be  joined  with  any  other  form  of  action,  592. 

plaintiff  in,  must  have  possessory  right,  592. 

there  must  be  a  taking  out  of  the  possession  of  the  owner,  683. 

for  goods  taken  by  distress,  592. 

for  an  illegal  taking  or  unlawful  detention,  592. 

judgment,  damages,  and  costs,  592. 

plaintiff'  may  pay  money  into  court,  683,  684. 

the  plea  of  non  cepit,  6S4. 

avowries  and  cognisances  —  what,  684. 
Counts. 

on  a  replevin  bond  conditioned  to  sue  in  a  superior  court,  232. 

on  a  replevin  bond  conditioned  to  sue  in  a  county  court,  282. 

in  superior  court,  592. 
Pleas. 

general  issue,  457. 

1.  Plea  of  non  cepit,  684. 

2.  Plea  denying  the  plaintiff's  property  in  the  goods,  684. 

3.  Payment  into  court,  449. 
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REPLEVIN.  —  Continued. 

to  declaration  on  bond,  that  it  was  taken  by  a  person  not  duly  authorized 

by  sherifiE,  457. 
that  suit  abated  on  death  of  plaintiff,  457. 
Avowries,  Cognizances,  &c. 
Annuities. 

forms,  684. 
for  rent-charge,  684. 
Damage  feasant. 

for  distress  for  damage  feasant,  684. 
Avowry  hy  collector  of  assessed  taxes,  685. 
Highway  rale. 

for  highway  rate  under  5  &  6  W.  4,  c.  50,  685. 
Justices. 

for  a  distress  by  justices  (under  18  Geo.  3,  c.  19)  for  costs  ordered  to 
be  paid  on  complaint  heard  before  them,  685. 
Landlord  and  Tenant. 

1.  Common  avowry  or  cognizance  for  rent  in  arrear,  685. 

2.  Avowry  for  double  rent  for  holding  over  after  notice,  686. 

3.  By  executors  for  rent  due  to  their  testator,  687. 
Lien. 

avowry  by  carriers  justifying  under  a  general  lien,  687. 
Mortgage  deed. 

avowry  when  the  right  to  distrain  was  created  by  a  mortgage  deed, 
687. 
Poor  Rate. 

Forms,  687. 
Pleas  in  Bar. 

1.  Plea  to  an  avowry  for  rent,  denial  of  the  tenancy,  687. 

2.  Plea  in  bar,  riens  in  arrear,  688. 

3.  Plea  in  bar,  denying  defendant  was  bailiff,  688.     . 

4.  Plea  of  payment  to  a  mortgagee  of  the  premises,  688. 

5.  Plea  of  payment  into  court,  688. 

6.  Plea  in  bar,  denial  of  the  landlord's  reversionary  interest,  688. 

7.  Plea  in  bar  that  the  goods  were  privileged  as  being  on  the  premises  in 

the  way  of  the  tenant's  trade,  688. 

8.  Plea  in  bar  to  an  avowry  for  rent  in  arrear,  tender  of  rent  and  costs 

after  tlie  taking  and  before  the  impounding,  688. 
Pleas  in  bar  to  an  avowry  from  annuity  bequeathed  by  ivill. 

1.  Denial  of  the  will,  689. 

2.  Denial  of  the  bequest,  689. 

3.  Plea  that  the  testator  was  non  compos,  689. 

4.  That   the   annuitant  (a  widow)  committed  adultery ;   and  rftplication, 

absence  of  the  husband  for  seven  years  without  being  heard  of,  689. 
REPLICATIONS,  17.     See  Pleas  ;  Equitable  Pleas. 
REPUTED  OWNERSHIP.     See  Teovbb,  726-727. 
REQUEST. 

to  leave  a  house  must  be  made  when  entry  peaceable,  700,  note  (c). 

when  necessary  in  common  counts,  33,  and  note  (c),  34,  note  (e). 
RESALE. 

by  vendor  of  goods,  where  vendee  refuses  to  pay  for  them,  237,  note  (v). 
RESCINDED  CONTRACT. 

count  for  money  paid  will  not  lie  if  contract  on  which  it  was  paid  cannot  be 
rescinded,  30. 

contracts  may  be  rescinded  at  common  law  by  mutual  consent,  when  and  when 
not,  457. 

partial  failure  of  consideration,  457. 

contract  founded  on  mistake,  458. 

parol  agreement  as  to  part  of  a  contract  under  statute  of  frauds,  458. 

rescission  ab  initio,  general  issue,  459. 

on  ground  of  plaintiff's  refusing  to  pay  for  frst  part  delivery  of  goods,  458. 

ichere  one  party  refuses  absolutely  to  perform  his  contract,  458. 

where  conduct  of  one  party  is  such  as  necessarily  to  pi-eoent  the  other  from  com- 
pleting hi'!  part,  458. 
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RESCINDED  CONTRACT.  —  Continued, 
when  for  fraud,  458, 
because  there  is  difference  in  substance  between  thing  bargained  for  and  that 

obtained,  458. 
for  breach  of  warranty,  458. 
for  non-performance  of  condition  precedent,  458. 
Plea. 

that  before  breach  the  contract  was  rescinded,  459. 

that  before  breach  plaintifi  absolved,  exonerated,  and  dischai'ged  the  de- 
fendant, 459. 
RESERVATION  OP  REMEDIES. 
against  sureti/,  899,  note  (s^). 
RESTRAINT  OF  TRADE,  134-136.     See  Goodwill. 

plea  that  a  covenant  not  to  carry  on  business  within  certain  limits  was  void  as 
being  contrary  to  public  policy,  459. 
RETAINER. 

plea  of,  by  an  executor  for  his  own  debt,  389. 
RETURN,  FALSE.     See  Sheriff. 
RETURN  OF  BILL.     See  Bill. 
REVERSION.     See  Landlord  and  Tenant,  535. 
when  action  for  injury  to,  will  lie,  593. 
when  no  present  injury  accrues,  598. 
when  tenant  concurs  in  committing  injury,  593. 
allegaiions  in  declarations  for  injury  to,  598. 
effect  of  not  guilty,  689. 
Counts. 

1.  For  an  injury  to  the  plaintiff's  reversion  in  a  dwelling-house,  594. 

2.  For  injury  to  the  plaintiff's  reversion  by  digging  holes  in  the  sand  for 

quarrying.  594. 

3.  For  injury  to  the  plaintiff's  reversion  by  cutting  off  the  eaves  of  a  build- 

ing belonging  to  him,  and  erecting  a  wall  with  a  drip  over  his  prem- 
ises, 594. 

4.  For  injury  to  plaintiff's  reversion  by  obstructing  ancient  lights,  594. 

5.  For  injury  to   plaintiff's  reversion   by  obstructing  a  right  of  way  by 

locking  a  gate,  594. 

6.  By  a  landlord  for  injury  to  his  reversion  by  erecting  a  raised  footpath, 

posts,  &c.  through  fields  occupied  by  his  tenants,  in  order  to  exercise 
a  pretended  right  of  way,  594. 

7.  By  the  owner  of  goods  in  reversion  for  injuring  them,  &c.  594. 
Pleas. 

1.  For  an  injury  to  the  plaintiff's  reversionary  interest  in  goods,  denial  of 

his  title,  699. 

2.  Plea  that  the  injury  complained  of  was  a  sale  by  the  defendant,  as 

sheriff,  not  in  market  overt,  689. 

3.  To  a  count  for  an  injury  to  plaintiff's  reversion.     Pleas  denying  the 

possession  of  the  property  by  the  tenant  of  plaintiff,  690. 

4.  Denial  that  the  reversion  was  in  the  plaintiff,  690. 

5.  Plea  in  an  action  by  a  landlord  against  his  tenant  for  removing  fixtures, 

justifying  the  removal  of  them  as  tenant's  fixtures,  690. 
REWARD,  233,  505. 

who  may  sue  for,  283,  note  (k). 

principle  and  rule  of  liability  upon  an  offer  or  a  reward,  288,  note  (k),  234, 

note  (n). 
offer  of,  should  be  acted  on  within  a  reasonable  time,  288,  note  (i). 
offer  of,  may  be  withdrawn  before  acceptance,  233,  note  (k). 
how  information  to  be  given,  233,  note  (k). 

gicen  by  two  or  more  persons,  233,  note  (k). 
count  for  a  reward  for  discovery  of  offender,  238. 
for  lost  property,  284. 
on  a  promise  made  by  an  advertisement  offering  a  premium  to  the  architect 
who  should  produce  tlie  best  plan  for  a  building,  233,  note  (A),  234. 
RIENS  IN  ARREAR. 
pica  of  in  replevin,  688. 
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RIENS  PER  DESCENT.     See  Heirs  and  Devisees,  400. 

RIENS  PER  DEVISE.     See  Heirs  and  Devisees,  400. 

RIGHT.    See  Trespass  ;  Watercourse  ;  Way. 

RIOTERS.     See  Hundred,  653. 

RIVER.    See  Watercourse,  624,  733. 

ROAD.    See  Negligence,  564,  670;  Wat,  631,  736 

SAILOR.    See  Seaman,  243,  462;  Ships,  600,  694. 

SALE  OF  GOODS.     See   Agent,  38;   Auctioneer,  62  ;  Ekaud,  892;  War- 
ranty, 256. 

when  common  counts  loill  lifi,  27,  28. 

declaration  should  he  special  — 

1 .  When  action  against  party  guarantying  price,  234. 

2.  Where  there  has  been  no  delivery  or  acceptance,  234. 

3.  Where  goods  to  he  paid  for  hy  hill,  234,  237,  note  (f). 
goods  stored  in  elevators,  234. 

goods  paid  for  partly  in  money  and  partly  in  goods  to  he  delivered, 
declaration  should  he  special,  234,  235. 

where  the  goods  are  delivered  in  part  performance,  money  may 
be  recovered  under  common  count,  235. 
goods  sold  under  contract  nf  "  sale  or  return,'^  239,  note  (z). 
contract  for  goods,  Sj-c.  above  value  of  £10,  235. 
damages  for  not  accepting  goods,  235. 
for  not  delivering  goods,  235. 

where  there  is  no  market  for  such  goods  in  which  buyer  can  get  them,  235. 
where  buyer  has  contracted  to  resell  at  a  price  above  the  market  price 

at  the  time  of  delivery,  235. 
for  breach  of  contract  in  sale  of  a  particular  article,  235,  236. 
resale,  where  vendee  refuses  to  pay  for  goods ,  237,  note  (f). 
vendee  justified  in  refusing  goods  when  more  sent  than  ordered,  237,  note  (f). 
right  to  reject  specific  goods,  237,  note  (q). 
specific  delivery  of  goods,  235. 
form  of  broker's  note,  239,  note  (a). 

see  forms  on  bought  and  sold  notes,  237,  note  (5). 
statutes  relating  to  sale  of  goods  — 

Statute  of  frauds,  29  Car.  2,  c.  8,  s.  17. 

9  Geo.  4,  c.  14,  s.  7. 
mercantile  law  amendment  act,  19  §•  20  Vict.  c.  97,  s.  2. 
effect  of  general  issue,  459. 
in  actions  against  husband  and  wife,  460. 
Counts. 

common  counts  for  goods  sold  and  delivered,  33,  34,  236. 
for  goods  bargained  and  sold,  33,  34,  236. 
against  agent  for  not  using  care  in  selling  goods,  40. 
for  not  selling  according  to  order,  40. 
for  selling  at  price  below  that  fixed,  41. 
for  not  accepting  goods  deliverable  at  a  particular  place,  239,  note  (a). 

1.  Indebitatus  count  for  goods  bargained  and  sold,  236. 

2.  Indebitatus  count  for  goods  sold  and  delivered,  236. 

8.  Vendor  against  vendee  of  goods  sold,  for  not  accepting  them,  237. 

4.  Vendor  against  vendee,  on  his  promise  to  pay  for  goods  by  a  good  bill 

of  exchange,  237. 

5.  Vendor  against  vendee,  for  not  giving  security  for  the  price  of  goods 

sold  by  auction,  according  t-o  the  conditions,  the  credit  not  having  ex- 
pired, 238,  and  note  («). 

6.  Vendor  against  vendee,  for  not  accepting  goods  vfhich  were  to  have 

been  delivered  in  parcels  on  different  days,  and  to  be  paid  for  on  de- 
livery, with  a  discount,  &c.  238. 

7.  For  not  accepting  goods  which  were  to  be  manufactured  for  a  railway 

company,  showing  a  wrongful  discharge  from  further  proceeding  with 
the  manufacture,  238. 

8.  For  not  taking  away  from  plaintiff's  land  timber  sold  by  him  to  defend- 

ant, 239. 
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9.  For  not  paying  for  or  returning  a  horse  received  by  defendant  on  trial, 
239. 

10,  On  a  contract  for  tlie  purchase  of  hemp  to  be  delivered  at  a  named  place 
'■  in  the  months  of  September  and  October,"  and  to  be  paid  for  by  the 
buyer's  acceptance,  payable  six  months  from  date  of  invoice  and  de- 
livery, 239. 

11-.  Vendee  against  vendor  for  not  delivering  goods,  240. 

11a.  Another  form  for  same,  240. 

116.  Purchaser  against  vendor  on  a  contract  for  the  sale  of  goods,  expected 
by  a  certain  ship,  for  not  delivering,  240,  241,  note  (/). 

lie.  Purchaser  against  vendor,  on  a  contract  for  the  sale  of  goods  sold  by 
description,  for  deUvering  goods  inferior  to  the  description,  241. 

12.  Vendee  against  vendor,  on  his  promise  to  return  a  sum  deposited  with 

him,  if   plaintiff  should  on  trial  of  a  horse,  decline  to  pm-chase  it, 
241. 
12a.  Purchaser  against  vendor,  for  not  delivering  a  machine  within  a  time 
agreed  upon,  stating  special  damage,  242,  and  note  (A). 

13.  For  not  supplying  machinery  for  a  steam  vessel  according  to  drawings, 

242. 

14.  For  not  supplying  girders  according  to  drawings,  242. 
Pleas. 

1.  General  issue,  460. 

2.  Plea  to  a  special  declaration,  for  not  accepting,  lihat  the  defendant  did 

accept,  460. 

3.  Plea  to  a  similar  declaration,  that  plaintiff  was  not  ready  and  willing  to 

deliver  the  goods,  460. 

4.  Plea  that  the  plaintiff  did  not  send  the  goods  within  the  time  and  was 

not  ready  and  willing  to  do  so,  460. 

5.  Plea  to  a  special  declaration  for  not  paying  for  the. goods,  that  the  de- 

fendant did  pay  for  them,  460. 

6.  Vendee  against  vendor,  for  not  delivering  goods,  461. 

7.  Plea  to  goods  sold  and  delivered,  that  the  goods  were  returned  and  the 

contract  rescinded,  461. 

8.  Plea  to  a  declaration  for  goods  sold  and  delivered,  that  the  goods  were 

sold  by  the  plaintiff  under  the  false  pretence  that  he  was  the  executor 
of  A.  B.,  and  payment  to  the  rightful  executor,  461. 

9.  Plea,  that  goods  were  sold  upon  a  Sunday,  461. 
SALE  OF  LAND.     See  Vendors  and  Purchaseks,  249,  472. 
"  SALE  OR  RETURN." 

goods  sold  under  contract  of,  effect  of,  239,  note  (z). 
right  of  suit  if  not  returned  within  reasonable  time,  27,  239,  note  (z). 
SAMPLE. 

count  on  a  warranty  of  goods  sold  by,  261. 

plea  that  goods  loere  not  according  to,  460,  note  (i). 
count  for  exhibiting  false  samples,  521,  note  (d). 
SANITY. 

of  testator,  form  of  issue  for  trial  of,  129. 
SATISFACTION.     See  Accord  and  Satisfaction,  288. 
SCANDAL.    See  Libel  and  Slander. 
SCHOOLMASTER. 

common  count  for  tuition,  board,  &c.  242. 
SCINTILLA  OF  EVIDENCE. 

in  cases  of  negligence,  and  meaning  of,  565. 
SCRIP  IN  PUBLIC  COMPANY.     -See  Public  Company,  225,  452. 
SEAMAN.     5ee  Negligence,  564,  670;  Ship,  600,  694. 
when  remedy  for  wages  is  hefore  justices,  243. 

is  in  superior  court,  243. 
who  must  be  sued  when  ownership  has  changed,  243. 
no  express  obligation  on  owner  that  ship  shall  be  ft,  243,  595. 
master  and  owner  may  both  be  sued  for  wages,  243. 
master  has  same  remedy  as  seaman,  243. 
merchant  shipping  cict,  17  Sf  18  Vict.  c.  104. 
VOL.  n.  5i 
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common  count  for  wages  as  a  seaman,  243, 
on  a  sailor's  advance  note,  244. 

plea  to  an  action  by  a  seaman  for  refusing  to  allow  him  to  serve,  that  agree- 
ment was  entered  into  under  5  &  6  W.  4,  c.  19,  and  that  plaintiff  was  guilty 
of  mutiny,  462. 
plea  that  wages  were  forfeited  by  desertion,  462. 
SEAWORTHY.     See  Insurance. 

no  obligation  on  owner  of  ship  that  she  is,  595. 
plea  denying  seaworthiness,  411. 
answer  denying,  412. 
SECOND  DISTRESS. 

count  for  making,  for  the  same  rent  on  the  same  goods,  511. 
SECRET. 

of  making  a  certain  medicine  and  restraint  on  vendor  against  disclosure. 
See  Goodwill. 
SEDUCTION.     See  Master  and  Servant,  558,  668. 
SEIZURE  OF  GOODS.     See  Sheriff,  595. 
SELF-DEFENCE.     See  Trespass  to  Person. 
SERVANT.     See  Master  and  Servant,  558,  637,  658,  668. 
SERVICES.     See  Work,  264,  476;  Master  and  Servant,  207,  438. 
SET-OFF. 

particulars  of,  must  be  delivered  with  plea  of,  36,  463. 
plaintiff  may  give  credit  for,  3  7. 
mutual  debts  may  be  set-off,  462. 
penalty  contained  in  a  bond,  462,  463. 
in  cases  of  bankruptcy ,  462,  464. 
to  a  claim  by  several  plaintiffs,  463. 
must  generally  be  specially  pleaded,  462. 
need  not  be  pleaded  when  plaintiff  gives  credit  for  amount,  36. 
plea  of,  may  be  taken  distributively,  462. 
does  not  apply  to  claim  founded  on  damages,  463.  f 
nor  to  a  bond  to  indemnify  generally,  463. 
must  be  mutual  and  i»  the  same  right,  463. 
administrators  and  executors,  463. 
equitable  pleas  of,  —  see  Equitable  Fleas. 
Pleas. 

Generally. 

1.  Plea  of  set-off,  464. 

2.  Plea  that  the  debts  sued  for  accrued  jointly  from  defendant  and  a 

third  person,  and  set-off  against  plaintiff  of  a  debt  due  from  him 
to  the  defendant  and  that  third  party  jointly,  464. 

3.  Plea  that  the  debts  sued  for  formed  the  subject  of  a  plea  of  set-oft' 

in  a  former  action  by  defendant  against  plaintiff,  in  which  a  ver- 
dict passed  against  the  present  plaintiff,  465. 

4.  Plea  of  set-off"  on  a  bill  accepted  by  plaintiff,  465. 

5.  Plea  of  set-off  on  a  bill  indorsed  by  plaintiff  to  defendant,  465. 

6.  Plea  of  set-off"  on  a  judgment,  465. 

7.  Replication  to  a  plea  of  set-off,  denying  the  debt,  465. 

8.  Replication  of  the  statute  of  limitations  to  a  plea  of  set-off",  465. 

9.  Plea  to  an  action  for  goods  sold,  that  the  defendant  bought  them  of 

plaintiff's  factor  as  the  apparent  principal,  and  a  set-off  against 
him,  465. 
Bankruptcy. 

10.  Plea  of  set-off  to  an  action  by  the  assignees  of  a  bankrupt,  466. 

11.  Action  by  assignees.     Plea,  set-off  on  a  judgment  against  a  bank- 

rupt. Replication,  that  it  was  on  a  warrant  of  attorney  not  filed 
within  twenty-one  days,  466. 

12.  Replication  to  a  set-off  on  a  bill  accepted  by  the  bankrupt  and  in- 

dorsed by  the  drawer  to  the  defendant,  that  the  causes  of  set-off 
were  only  legal,  and  not  both  legal  and  equitable  debts,  inasmuch 
as  the  indorsement  was  a  fraud  between  the  drawee  and  the  de- 
fendant to  obtain  a  set-off  for  the  former,  466. 
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SET-OFF.  —  Continued. 

13.  Plea  of  set-off  and  mutual  credit  in  an  action  by  the  assignees  of  a 

bankrupt,  467. 
Executors,  Administrators,  &c. 

14.  Plea  of  set-off  in  an  action  by  an  executor,  468. 

15.  Plea  of  set-off  by  an  executor,  to  an  action  against  him,  468. 
SEVERAL  COUNTS.     See  Joinder  of  Counts. 

SEVERAL  PLEAS,  21,  note  (t).  See  Pleas. 
SEWERS  RATE.  See  Distress;  Replevin. 
SHARES.    See  Public  Company,  226. 

common  count  for  shares  sold,  244. 
SHEEP.     See  Mischievous  Animals,  561. 
SHERIFF.     See  Extortion;  Leave  and  License;  Nul  Tiel  Record. 

may  maintain  action,  or  levy  for  fees,  244,  note  (I). 

officer  of,  may  maintain  action  against  attorney,  244,  note  (n). 

actions  against,  must  be  against  high  sheriff,  595. 

liable  for  act  of  officer  under  warrant,  595. 

high  bailiff  of  county  court,  595. 

when  act  of  officer  not  within  scope  of  duty,  595, 

execution  creditor  colluding  with  officer,  596. 

certificate  of  deed  of  arrangement,  596. 

summary  remedy  against,  for  extortion,  596. 

refusal  to  levy  before  rent  paid,  599,  note  (6). 

effect  of  general  issue,  690. 

leave  and  license,  691. 
Count  by  and  agaitist. 

In  contract. 

by  sheriff  for  poundage  and  fees,  244. 

by  sheriff's  officer  against  attorney  for  fees.  Sec.  244. 

In  tort. 

1.  For  falsely  returning  nulla  bona  to  a,  feri  facias,  after  a  seizure  and 

sale  of  goods  sufficient  to  satisfy  plaintiff's  execution,  596. 

2.  For  not  levying  when  there  was  an  opportunity,  and  falsely  return- 

ing nulla  bona,  597. 
Various  Forms  against  sheriffs  for  neglect  of  duty. 

3.  For  falsely  returning  that  the  goods  remained  in  the  plaintifi^s 

hands  for  want  of  buyers  after  a  seizure,  598. 

4.  For  seizing  goods  equal  in  value  to  the  moneys  indorsed  on  the 

writ,  and  levying  only  a  portion,  598. 

5.  For  taking  insufficient  bail  where  the  capias  was  issued  against  de- 

fendant in  a  wrong  name,  and  plea,  598. 

6.  For  not  arresting  on  the  earliest  opportunity,  698. 
6a.  For  not  arresting  on  final  process,  598,  note  (x). 

what  constitutes  an  arrest,  598,  note  (x). 

7.  Por  escape  on  mesne  process,  598. 

8.  For  an  escape  on  final  process,  599. 

9.  For  not  returning  the  writ,  whereby  the  plaintiff  was  put  to  ex- 

pense, 599. 

10.  For  an  excessive  levy,  and  not  selling  for  the  best  price  under  a 

feri facias,  599. 

11.  For  negligence  in  conducting  the  sale  under  afi.fa.  599. 

12.  For  a  landlord  against  a  sheriff   on  8  Ann.  c.  14,  for  removing 

goods  taken  in  execution  without  satisfying  a  year's  rent  due,  599. 

13.  For  not  executing  a  writ  of  possession  in  ejectment  within  a  rea- 

sonable time,  599. 

14.  For  not  discharging  a  party  privileged  from  arrest  from  other  writs 

which  were  in  the  sheriff's  office  against  him,  599. 

15.  For  refusing  to  take  bail,  599. 

15a.  For  false  imprisonment  and  to  recover  sum  paid  in  lieu  of  bail,  599. 

16.  By  a  sheriff  against  his  bailiff  for  refusing  to  replevy  on  a  distress 

for  a  poor  rate,  600. 

17.  For  extortion,  600. 

18.  For  taking  plaintiff  to  prison  on   an  arrest  within  twenty-four 
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hours,  plaintiff  having  consented  to  be  carried  to  a  house  of  her 
own  nomination,  600. 

19.  Against  the  high  bailiff  of  a  county  court  for  negligently  selling 

goods  for  less  than  they  were  worth,  600. 

20.  By  sheriff  against  the  execution  creditor  for  deceiving  him,  600. 
Other  form. 

by  sheriff  against  his  bailiff,  600,  note  (c). 
Pleas. 

1.  Plea  denying  the  suing  out  of  the  process,  691. 

2.  Plea  denying  the  delivery  of  the  process  to  the  sheriff,  691. 

3.  Plea  that  the  debt  was  under  £20,  691. 

4.  Plea  to  a  declaration  for  falsely  returning  nulla  bona  to  aji.  fa.  that  the 

defendant  did  not  levy,  691. 
6.  For  not  seizing  goods  under  a,Ji.fa.,  plea  that  there  were  no  such  goods, 
692. 

6.  That  the  plaintiff  directed  the  defendants  not  to  execute  the  writ,  692. 

7.  Plea  to  an  action  for  wrongful  discharge  of  a  judgment  debtor,  that  the 

discharge  was  made  under  a  written  order  from  the  plaintiff's  attor- 
ney, 692. 

8.  Plea  to  an  action  for  escape,  of  payment  into  court  of  part  of  the  claim, 

and  payment  before  action  of  the  residue,  692. 

9.  Plea  to  an  action  for  escape,  that  the  execution  debtor  produced  a  cer- 

tificate of  the  registration  of  a  deed  under  s.  198  of  the  bankruptcy 
act,  1861,  692. 

10.  Eeplication  to  the  preceding  plea,  that  the  debt  in  respect  of  which  the 

judgment  was  obtained  arose  after  the  date  of  the  registration  of  the 
deed,  693. 

11.  Plea  to  a  declaration  for  falsely  returning  want  of  buyers,  that  judg- 

ment upon  which  writ  was  issued  was  founded  on  a  warrant  of  attor- 
ney under  circumstances  which  took  all  interest  in  the  goods  away 
from  the  plaintiff,  693. 

12.  Plea  to  an  action  for  not  returning  the  writ,  that  the  alleged  damage 

was  caused  by  the  plaintiff's  own  default,  and  other  pleas,  693. 

13.  Plea  to  an  action  for  not  levying,  the  plaintiff  sustained  no  damage  by 

reason  of  the  default  of  the  defendant,  693. 

14.  Plea  to  an  action  by  a  landlord  against  a  sheriff  for  removing  goods 

taken  in  execution  without  satisfying  a  year's  rent  due  (ante,  641, 
Form  12):  1.  That  defendant  had  not  notice  of  any  rent  being  due. 
2.  That  no  such  rent  was  due,  693. 

15.  Plea  to  an  action  for  taking  plaintiff  to  prison,  &c.  the  plaintiff  being 

willing  to  go  to  a  house  of  her  own  nomination,  that  defendant  acted 
on  request  of  plaintiff,  693. 

16.  Plea  to  an  action  for  false  imprisonment,  that  plaintiff  represented  her- 

self to  be  the  person  named  in  the  writ,  694. 

17.  Plea  to  an  action  in  trespass,  that  defendant  was  sheriff,  &c.  and  that 

plaintiff  made  a  great  noise,  &c.  at  an  election,  694. 

18.  Plea  to  an  action  by  a  sheriff  against  an  attorney  for  indorsing  a  wrong 

address  on  writ,  that  the  defendant  acted  in  good  faith,  694. 

19.  Pleas  of  justification  under  process,  and  replications  thereto,  694,  post, 

Trespass. 
SHERIFF'S   OFFICER.     See  Sheriff,  595. 

SHIPS.     See  Carriers,  97;  Marine  Insurance,  158;   Charter-party,  110; 
Demurrage,  117;  General  Average,  133;  Seaman,  243,  462. 

master  not  liable  for  bad  stowage  when  stevedore  is  employed,  43,  note  (J). 
owner  as  well  as  master  is  liable  for  negligence,  600. 

bat  separate  actions  cannot  be  maintained  against  the  master  and 
owner  for  the  same  cause  of  action,,  600. 
injury  must  be  caused  by  act  of  defendant,  600. 
rules  concerning  lights,  601, 

fog  signals,  602. 
steering  and  sailing  rules,  602. 
when  owners  compelled  to  take  pilot,  602,  608,  694,  note  (n). 


INDEX.  853 

SHIPS.  —  Continued,  _ 

to  exempt  owner,  wrongful  act  must  be  solely  that  of  pUot,  608. 
wJiere  one  ship  is  foreign,  603. 
liability  for  loss  of  life,  604. 
register  prima  facie  evidence  of  ownership,  603. 
effect  of  not  guilty,  636,  694,  note  (n). 
Counts. 

In  contract. 

against  captain  for  excluding  plaintiff  from  the  cuddy,  245. 
In  tort. 

1.  For  negligently  navigating  a  ship  and  causing  a  collision,  603. 

2.  Against  the  owner  of  a  ship  for  negligently  leaving  a  hatchway  un- 

covered, 603. 

3.  Against  the  owner  of  a  steam  vessel,  for  causing  a  dangerous  swell 

in  the  Thames,  whereby  the  plaintiiE's  vessel  was  swamped,  603. 
Pleas. 

1.  Not  guilty,  636. 

2.  Plea  to  a  declaration  for  carelessly  running  down  plaintiff's  vessel,  that 

the  defendant  was  not  possessed  of  the  vessel  which  did  the  injury, 
694. 

3.  Plea  that  the  loss  was  occasioned  by  the  fault  of  a  pilot,  whose  employ- 

ment was  compulsory,  694. 
To  an  action  against  the  captain  for  excluding  plaintiff  from  the  cuddy, 
that  the  plaintiff  conducted  himself  in  an  ungentlemanly  manner,  and 
threatened  the  captain,  468. 
SHIP  AGENT.     See  Agknt;  Bkokek. 

count  against,  for  not  procuring  cargo,  42. 
for  not  stowing,  43. 
for  not  forwarding,  43. 
SHIP  OWNER.    See  Carrier  ;  Ship. 

count  by,  against  captain  or  his  agent  for  not  properly  stowing,  43. 
SHOOTING.    See  Trespass. 
venue  local,  603. 

trespass  for  purpose  of  killing  game,  603,  604. 
SIGHT.     See  Bills  of  Exchange,  77,  86,  note  (s). 
SIMILITER,  20,  284. 
SIGNATURE. 

of  barristers  no  longer  necessary  to  pleading,  19,  note  (p). 
SLANDER.     See  Libel  and  Slander,  638,  665. 
SLANDER  OF  TITLE,  665.     See  Libel  and  Slander,  538,  549. 
Forms  and  law,  549. 
Not  guilty,  635. 
SOLICITOR.     See  Attorney,  55,  304. 
SON  ASSAULT  DEMESNE.     See  Trespass. 
"SOUND." 

meaning  of  the  term,  260,  note  (a). 
SPECIAL  DAMAGE.    See  Damage,  4,  5. 
SPECIAL  DEMURRER  ABOLISHED,  24. 
SPECIALTY.     5^eeDEBT;  Deed;  Non  assumpsit. 

merger  of  simple  contract  debt  in,  369. 
SPIRITUOUS  LIQUOR. 

Plea  to  a  declaration  for  goods  sold,  that  they  consisted  of  spirits  contrary  to 
tippling  act,  468. 
SPRING  GUNS. 

count  for  setting  spring  guns,  583. 
STAGE  COACH.     See  Carriers. 
STAKEHOLDER.     See  Gaming;  Money  received. 
STALLAGE.     See  Tolls,  248,  and  note  (y). 

count  for,  261. 
STALLION. 

keeper  of,  has  lien  on  mare  sent  to  be  covered,  729. 
STAMP. 

want  of,  when  if  ever  it  may  be  pleaded,  469. 
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STATUTES  PENAL.     See  Arrest,  52;  Bribery,  92;  Extortion,  125. 
declaration  must  state  words,  "  against  the  form  of  the  statute,"  245. 
necessary  allegation  in  a  qui  tam  action,  245. 
exceptions  in  enacting  clause  of  statute  must  be  negatived,  245. 
venue  local  if  action  by  common  informer,  246. 
venue  transitory  where  action  expressly  given  to  party  grieved,  245. 
time  for  bringing  an  action  on,  —  see  Limitations,  431. 
Counts  on. 

1.  On  the  Gravesend  Pier  act,  against  a  clerk,  for  acting  as  treasurer, 

245. 

2.  On  a  by-law  of  a  corporation  (since  the  municipal  act),  against  tiie 

corporation,  for   money  arising  from  the  funds  of  the  corporation, ' 
ordered  by  the  by-law  to  be  paid  to  a  burgess,  245. 

3.  On  a  by-law  by  a  London  company  against  a  liveryman,  for  a  penalty 

for  a  breach  of  one  of  the  regulations  of  the  company,  245. 

4.  Against  a  landlord,  to  recover  poor-rates  under  local  statutes,  245. 

5.  Against  a  commissioner,  for  acting  in  a  matter  in  which  he  was  person- 

ally interested,  contrary  to  the  provisions  of  a  local  act,  246. 

6.  Against  a  person  for  having  acted  as  councillor  of  a  borough  whilst  un- 

qualified, 246. 

7.  Against  an  overseer,  for  not  making  out  a  burgess  list,  246. 

8.  Against  an  overseer,  for  selling  goods  for  the  use  of  a  workhouse, 

246. 

9.  Against  a  guardian  of  the  poor,  for  supplying  goods  for  his  own  profit, 

246. 

10.  Against  a  share-broker,  for  acting  without  being  admitted,  246. 

11.  For  delivering  sacks  of  coals  in  London  of  deficient  weight,  contrary  to 

1  &  2  W.  4,  c.  76,  246. 

12.  Against  an  apothecary,  for  penalties  for  practising  without  a  certificate, 

246: 

13.  Against  a  pound-keeper  for  taking  more  than  4s.  on  a  distress,  246. 
STATUTES. 

general  issue  by  statute,  286. 

penal  statute,  245. 

fraud,  96,  235. 

limitations,  432. 
STEVEDORE. 

master  of  a  vessel  is  not  liable  for  negligent  storage  by,  when,  490,  note  (I). 
STOCKS. 

Counts. 

1.  Indebitatus  count  for  stock  sold  and  transferred,  246. 

2.  Against  the  purchaser  of  Spanish  certificates,  for  not  accepting  them, 

whereby  plaintiff  sustained  a  loss  on  the  re-sale,  247.  ^ 

3.  For  not  delivering  foreign  stock,  247. 
STOCK  JOBBING.     See  Gaming,  395. 
STOLEN. 

proof  that  bill  was,  puts  plaintiff  to  prove  himself  holder  for  value,  841, 
note  (p),  345,  notes  (z)  and  (a). 
STOPPAGE  IN  TRANSITU,  604. 
STREET.     See  Negligence;  Nuisance;  Wats. 
SUBPffiNA. 

count  against  a  witness  for  not  attending  on  his  subpoena  at  a  trial,  633. 
SUBSTITUTED  CONTRACT.     See  Rescinded  Contract,  457. 
SUGGESTION  OF  BREACHES.     See  Bond. 
SUICIDE.  .     .    .    *" 

committed  by  person  whose  life  is  insured  under  policy,  providing  thcA  it  shall 
be  void  if  the  life  insured  is  destroyed  by  suicide,  Sfc.  effect  of,   173,  note 

on  third  person  who  has  acquired  a  bona  fide  interest  in  the  policy, 

173,  note  (z^). 
on  assignee  of  bankrupt  suicide,  173,  note  (z^}. 
on  equitable  assignee,  173,  note  (is''). 
what  it  includes,  173,  note  (z'^). 
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wiat  degree  of  mental  unsoundness,  or  blind  and  irresistible  impulse  will  prevent 

suicide  from  vitiating  the  policy  on  a  life  destroyed  by  it,  173,  note  (s^). 
cases  under  proviso  in  different  forms  of  expression,  "  should  die  by  his  own 
hand,"  "  should  commit  suicide,"  "  die  by  suicide,"  stated  and  considered, 
173,  note  (z"). 
Plea  that  insured,  in  a  life  policy,  died  by  his  own  hand,  41 7,  Form  10. 
SUMMONS,  WRIT  OF,  i. 
SUNDAY.     See  Sale  of  Goods,  461,  note  («). 
SUPRA  PROTEST.     See  Bills. 

Count  by  indorsee  against  acceptor  of  foreign  bill  supra  protest,  86. 
SUPPORT. 

right  to,  is  natural,  604. 
qualification  or  abandonment  of,  604. 
when  additional  weight  is  placed  upon  land,  604. 
right  to,  of  houses  by  position  or  lapse  of  time,  605. 
pulling  down  of  adjoining  house,  605. 
to  maintain  action  appreciable  damage  is  necessary,  605. 
measure  of  damages,  605. 
venue  local,  605,  note  (A). 
effect  of  general  issue,  636,  695. 
Counts. 

1.  For  removing  subjacent  laud,  and  depriving  the  plaintiff's  land  of  its 

support,  606. 

Like  counts,  605. 

2.  For  taking  away  the  adjacent  and  subjacent  support  of  the  plaintiff's 

land  and  of  the  buildings  thereon,  606. 
Like  counts,  606. 
Like  counts  at  the  suit  of  a  reversioner,  606. 

3.  For  taking  away  from  the  plaintiff's  house  the  support  to  which  it  was 

entitled  from  the  adjoining  house,  606. 
Like  counts,  606. 

4.  Against  persons  employed  in  making  a  railway,  for  carelessness,  &c.  in 

performing  the  works,  whereby  plaintiff's  land  was  injured,  607. 
Pleas. 

1.  Plea  denying  the  plaintiff's  possession,  695. 

2.  Plea  denying  the  plaintiff's  right  of  support,  695. 

3.  Plea  to  an  action  of  trespass  justifying  under  a  right  of  support  and  of 

entry  to  maintain  and  repair  the  support  to  defendant's  house,  695. 
SURETY.    See  Guaranty,  136,  137,  397. 

resei-vation  of  remedies  against,  399,  note  (s^).  • 
SURGEON.     See  Apothecary,  48,  300;  Physician,  220,  451. 
effect  of  not  guilty  in  action  against,  695. 
count  against,  for  negligence  in  treatment  of  plaintiff,  607. 
what  averments  are  sufficient,  607,  note  (o). 

medical  man  is  liable  for  gross  negligence  or  unskfflfulness  though  he  act  gra- 
tuitously, 607,  note  (o). 
SURREJOINDER  AND  SURREBUTTER,  23. 
SURRENDER,  426.     Forms,  10,  11. 
SURVEYOR.    5'ee  Highways. 
SURVIVOR.    See  Parties  ;  Partners. 
SUSPICION  OF  CRIME.     See  Trespass. 
SWEEPSTAKES.     See  Gaming,  395. 

TAX.    -See  Income  Tax,  405. 

TELEGRAPH  COMPANY.     See  Public  Company,  225. 
count  for  not  transmitting  a  message  correctly,  247,  494. 
count  for  injury  done  to  telegraphic  cable  by  negligent  navigation,  494. 
TENANT.     See  Landlord  and  Tenant. 

under  a  lease  holding  over,  effect  of,  189. 

one  joint  tenant  cannot  bind  the  other  by  himself  holding  over,  189. 

new  tenancy  not  necessarily  created  by  an  increase  or  decrease  of  rent,  189. 
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TENANT  IN  COMMON.     See  Trespass,  723. 

occupying  the  entire  estate,  and  taking  all  the  profits,  leithout  excluding  his 
co-tenant,  183. 

receiving  more  than  his  share  of  the  rents  of  the  estate  held  in  common,  183. 
TENDER. 

principle  of  plea  of,  469. 

on  several  distinct  contracts,  470. 

upon  a  single  entire  contract,  470. 

to  declaration  on  a  bill  or  note,  470. 

of  larger  sum  includes  smaller,  470. 

actual  tender  must  be  proved,  470. 

not  pleadable  to  claim  for  unliquidated  damages,  470. 

plea  of,  is  an  issuable  plea,  470. 

where  payment  into  court  should  be  pleaded,  470. 

to  special  count,  470. 

to  common  count,  470,  471. 

sum  tendered  must  bepcnd  into  court,  471. 
Pleas  of. 

1.  General  issue  except  as  to  part,  and  tender  of  that  part,  471. 
la.  Answer  of  part  payment  and  tender,  471. 

2.  Replication  to  preceding,  denial  of  the  tender,  471. 

3.  Replication,  demand  of  debt  before  tender,  472. 

4.  Replication,  demand  of  sum  tendered  after  tender,  472. 

6.  Replication,  a  larger  sum  due  at  the  time  of  the  tender,  472. 
TENANCY  IN  COMMON.    See  Trespass,  723. 
TENDER  OP  AMENDS. 

when  it  may  be  pleaded,  696. 
in  actions  for  irregular  distress,  646. 

tender  of  amends  in  action  against  a  railway  company  for  negligence,  696. 
TERM  OF  CONTRACT  OMITTED,  278. 

TERM  OF  LEASE.     See  Landlord  and  Tenant,  184,  note  0"). 
TERMOR.     See  Landlord  and  Tenant,  198,  and  note  (I). 
TESTATOR. 

counts  in  trover  by  and  against  executors,  622. 
plea  in  bar  in  replevin,  that  he  was  non  compos,  689. 
THEATRE.     See  Drama  ;  Copyright. 

plea  to  a  declaration  for  not  opening  a  theatre  according  to  agreement,  that  the 

theatre  was  illegal  under  11  Geo.  2,  c.  28,  403,  Form  5. 
action  for  penalties  for  acting  unlicensed  plays,  118. 
THEFT.    See  Felon  ;  Libel  ;  Trespass. 

plea  by  a  carrier  by  water,  that  the  goods  lost  were  silver  within  26  Geo.  3,  c. 
86,  that  their  value  was  not  declared  in  the  bill  of  lading,  and  that  they  were 
stolen  without  defendant's  fault,  640.  , 

THOROUGHFARE.    See  Nuisance  ;  Ways. 
TILLAGES.    See  Crops  ;  Landlord  and  Tenant. 

by  an  outgoing  against  an  incoming  tenant  to  recover  amount  of  crops  and  til- 
lages relinquished  to  the  incomer,  117. 
common  count  for,  left  by  outgoing  tenant,  247. 
TIME. 

for  declaration,  1. 
in  pleading,  18,  19. 
a  month  is  a  lunar  month,  19. 
TITLE  DEEDS.     See  Trover  and  Detinue,  723. 
TITLE  OP  PLEADING.     See  Declarations  ;  Pleas. 
TITLE,  SLANDER  OF.     See  Libel  ;  Slander  of  Title,  649,  665. 
TOLLS. 

1.  By  a  company,  for  rates  or  tonnage  for  passing  along  a  tramroad,  248. 

2.  For  stallage,  148. 

8.  For  tolls  for  cattle  sold  in  a  market,  248. 
4.  For  tolls  on  passing  through  a  turnpike,  248. 

Special  counts  by  railway  companies,  248,  note  (y). 

For  toll  under  a  statute,  248,  note  (y). 


INDEX. 


857 


TOMBSTONE. 

ti-espass  for  removing,  615,  Form  8.  • 

TONNAGE. 

common  count  for  tonnage  of  goods,  97,  Form  4. 
TOOLS  OF  TRADE.     See  Distress. 

count  for  distraining,  there  being  other  sufficient  goods,  610. 
TRADE.     See  Goodwill,  134  ;  Trade-marks,  607. 
TRADE-MARKS.     See  Injunction  ;  Warranty,  259. 
action  for  adopting  knoion,  607. 
special  damage  not  necessary,  608. 
fraudulent  assumption  of  name  of  bank,  608. 
25  §•  26  Vict.  c.  88,  608. 
CourUs. 

1.  For  infringing  the  plaintiff's   trade-mark,  and  selling  goods  marked 

therewith,  608. 

2.  For  imitating  the  labels  which  plaintiff  put  on  the  reels  on  which  his 

thi-ead  for  sale  was  wound,  609. 
TRAP  DOOR.     See  Negligence. 
TRAVERSE.     See  Pleas. 
TREASURER. 

declaration  by  treasurer  of  a  loan  society,  10. 
'TRESPASS.    See  Master  and  Servant,  668 ;  Notice  op  Action,  674. 
venue,  in  trespass  to  person  or  personal  property  is  transUory,  609. 

in  trespass  to  realty,  is  local,  609. 
description  of  property  by  abuttals,  Sfc.  609. 
amendment  in  description,  609,  610. 
ab  initio,  503,  673,  721. 
To  the  person. 

costs  in  trespass,  610. 

when  there  are  several  defendants,  611. 

what  is  an  assault,  611,  696. 

what  is  a  battery,  611. 

what  if  a  wounding,  612. 

what  is  mayhem,  612. 

what  damages  may  be  recovered,  612,  note  (s). 

damages  when  many  defendants,  612,  note  (s). 

who  to  be  held  as  principals  in,  612,  note  (s). 
claim  by  husband  for  injury  to  wife,  612,  note  (t). 
what  i.?  imprisonment,  613. 

arrest  made  under  process  afterwards  set  aside,  614. 
effect  of  not  guilty,  635,  636,  696. 
what  evidence  may  be  given  under  the  general  issue,  696. 
when  special  pleas  are  necessary,  696. 

replication  of  excess  instead  of  new  assignment,  698,  note  («). 
Defence  of  a  house. 

when  wounding  can  be  justified  under,  699,  700,  notes  (d)  and  (e). 
when  imprisonment  can  be  justified  under,  699. 
evidence  when  several  assaults  in  separate  counts,  699,  700. 
Felony  or  suspicion  thereof. 

proof  of  felony  having  been  committed  is  necessary,  702. 
arrest  without  warrant,  703. 
pleas  ofj'ttstification,  what  they  must  state,  703. 
distinction  between  felonies  and  misdemeanors,  703. 
affrays,  703. 

who  may  give  special  evidence  under  general  issue,  704. 
'     damages  when  plea  of  justification  not  proved,  704. 
evidence  to  prove  felony,  704. 
To  property. 
Personalty. 

De  bonis  asportatis  possession  of  plaintiff,  actual  or  constructive,  is  nec- 
essary, 614. 
evidence  under  not  guHly,  635,  710. 
evidence  under  plea  denying  that  goods  are  the  plaintiff  s,  711. 
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,         when  assignees  of  a  hankrupt  may  sue  in  trespass,  711. 
excess  should  he  replied  or  new  assigned,  715. 
excuse  for  hreaHng  outer  door,  lib. 
Realty. 

what  is  trespass  to,  615. 
measure  of  damages,  615,  note  (V). 
effect  of  not  guilty,  635,  716. 
meaning  of  plea  denying  plaintiff's  possession,  716. 
right  to  possession  insufficient  without  entry,  71 7. 
prior  actual  possession,  717. 
support  of  a  plea  ofliberum  tenententum,  718. 
effect  of  the  plea  ,718. 

presumption  that  possession  follows  the  freehold,  719,  note  (r). 
right  to  forcible  reentry,  721. 
Counts. 

To  the  person. 

1.  Count  for  assault,  battery,  and  wounding,  612. 

2.  Count  against  husband  and  wife  for  an  assault,  &c.  by  the  wife, 

612. 

3.  By  a  husband  and  wife  for  an  assault,  &c.  on  the  wife,  612. 
3a.   Count  by  a  woman  for  an  assault,  charging  a  rape,  613. 

4.  For  driving  a  carriage  against  the  plaintiff's  carriage,  613. 

5.  For  debauching  plaintiff's  daughter,  613. 

6.  For  assault,  and  false  imprisonment,  on  a  charge  of  felony,  614. 

7.  Against  a  railway  company  for  imprisoning  plaintiff,  614. 

8.  For  causing  plaintiff  to  be  confined  in  a  lunatic  asylum,  614. 
'  To  personalty. 

1.  De  bonis  asportatis,  615. 

2.  For  cutting  a  rope  whereby  plaintiff's  boat  was  driven  on  shore  and 

damaged,  615. 

3.  For  removing  a  tombstone  and  erasing  an  inscription,  615. 

4.  For  taking  and  impounding  cattle  in  an  improper  place,  615. 
To  realty. 

1.  For  trespass  to  land,  615. 

la.  Another  form  for  trespass  to  land,  616. 

16.  Another  form,  616. 

Count  for  trespass  to  a  growing  crop  of  grass  of  the  plaintiff,  616. 

For  a  trespass  to  the  plaintiff's  exclusive  right  of  cutting  turf 

from  a  close,  616. 
For  trespass  to  the  subsoil  of  a  close  of  the  plaintiff  where  the 

possession  of  the  surface  was  in  another,  606. 
For  a  trespass  to  a  close  of  the  plaintiff  over  which  thei%  was  a 

highway,  616. 
For  trespass  on  a  piece  of  land  inclosed  from  the  side  of  a  high- 
way, 616. 
For  a  trespass  on  the  towpath  of  a  canal,  616. 
Count  in  trespass  to  realty,  on  a  certain  day  named,  and  on  divers 
other  days,  between  that  day  and  the  day  of  the  commencement  of 
the  action,  616,  note  («). 

2.  For  trespass  in  a  dwelling-house,  seizing  goods,  &c.  616. 

Count  for  a  trespass  in  breaking  and  entering  the  plaintiff's  apart- 
ments, 617. 

For  a  trespass  in  entering  the  plaintiff's  house  and  continuing 

therein,  and  hindering  his  business,  617. 
For  entering  the  plaintiif's  house  to  search  for  goods  which  the 

defendant  charged  the  plaintiff  with  having  stolen,  617. 
For  breaking  and  entering  the  plaintiff's  house  and  pulling  it 

down  whilst  he  and  his  family  were  within,  617. 
By  one  tenant  in  common  against  his  co-tenant,  for  a  trespass  in 
destroying  the  property,  617. 
8.  Trespass  to  a  river,  617. 

Count  for  breaking  and  entering  a  landing  stage  moored  to  a  wharf  on 
a  river,  617. 
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TRESPASS.  —  Continued. 

For  trespass  to  a  bridge,  617. 

For  trespass  on  the  shore  with  bathing  machines,  617. 

For  erecting  a  building  on  the  plaintiff's  wall,  whereby  the  light 

was  obstructed,  616,  note  (/). 
For  pulling  down  a  house  while  the  plaintiff's  family  were  in  it, 

616,  note  (/). 

4.  Trespass  to  a  party  wall,  616,  note  (/),  617. 

5.  Declaration  for  an  expulsion,  617. 

6.  For  mense  profits  and  costs  of  an  ejectment,  617. 
Other  form. 

For  throwing  down  the  plaintiff's  weir  appiirtenant  to  his  fishery, 
633. 
Pleas. 

I.  To  THE  Person. 

1.  Not  guilty,  636. 

2.  Son  assault  demense,  697. 
2a.  Another  form,  697. 

3.  Plea  that  the  defendant  assaulted  the  plaintiff,  in  endeavoring  to 

prevent  him  from  assaulting  a  third  person,  and  to  preserve  the 
peace,  697. 

4.  Replication  of  excess  to  a  plea  of  son  assault  demesne,  698. 

5.  Retaking  a  runaway  apprentice,  698. 

6.  Justification  by  a  railway  company  for  arresting  a  passenger,  698. 

7.  Plea  of  justification  to  an  action  for  assault  and  false  imprisonment 

that  defendant  was  an  attorney,  and  as  such  sued  out  a  writ  of 
alias  capias  under  which  plaintiff  was  arrested,  and  replication 
thereto  that  the  writ  was  irregular,  698. 

8.  Plea  justifying  imprisonment  under  a  warrant  of  a  stipendiary  mag- 

istrate, 698. 

9.  Justification  of  an  assault  in  defence  of  possession  of  personalty, 

698. 

10.  Replication  to  a  plea  of  justification  under  a  ca.  sa.  in  an  action 

against  the  party,  plaintiff  in  a  former  action,  that  the  writ  was 
irregular,  699. 

11.  The  like  that  the  arrest  was  irregular,  699. 

12.  Justification  of  an  assault,  &c.  in  resisting  a  rescue  of  cattle  dis- 

trained damage  feasant,  699. 
Plea  justifying  arrest  for  refusing  to  give  up  a  ticket,  698,  note  (a;). 
Defence  of  a  house. 

1.  Justification  by  defendant  that  the  assault  was  committed  in  defence 

of  his  own  house  and  land,  700. 

2.  Justification  by  defendant  as  servant  of  the  occupier  of  a  dwelhng- 

house,  701. 

3.  Replication  to  a  plea  of  self-defence  that  the  assault  was  committed 

in  removing  defendant  from  plaintiff's  land,  701. 
Other  forms  Justifying  in  defence  of  property. 

1.  Expulsioh  from  a  pubUc  house,  701. 

2.  From  a  select  vestry,  701. 

3.  From  a  church  for  indecent  behavior  during  service,  701. 

4.  Justifying  assault  in  turning  clerk  out  of  vestry,  701. 

5.  From  a  police  office,  702. 

6.  From  a  house,  and  law  as  to  the  right  of  a  landlord  to  expel  a  ten- 

ant holding  over,  702. 

7.  To  prevent  forcible  entry  into  house,  702. 

8.  The  like  into  a  close  and  replication  of  an  agreement  entitling  de- 

fendant to  enter  to  cut  teazles,  702. 

9.  Expulsion  of  plaintiff,  who  was  defendant's  servant,  from  his  house, 

which  he  refused  to  leave,  702. 

10.  From  a  railway,  and  justifying  taking  plaintiff  before  a  magistrate 

under  3  &  4  Vict.  c.  97,  for  trespassing  on  the  railway,  702. 

11.  Justification  of  an  assault  in  defence  of  defendant's  sheep,  which 

plaintiff  with  a  strong  hand  attempted  to  take,  702. 

12.  Similar  plea,  702. 
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Felony  or  suspicion  of  felony. 

1.  Plea  justifying  an  arrest,  &e.  on  suspicion  of  felony,  704. 

2.  Plea  justifying  an  arrest,  &c.  of  felony  committed  by  the  plaintiff, 

705. 

3.  Plea  that  a  btirglaryhad  been  committed  in  defendant's  house,  that 

plaintiff  was  found  in  a  suspicious  manner  near  the  house,  where- 
fore defendant  gave  him  in  charge  of  a  constable  and  caused  him 
to  be  taken  before  a  magistrate  who  remanded  him,  &c.  705. 

4.  That  a  gun  had  been  stolen  and  pawned,  and  reasonable  ground  of 

suspicion  against  plaintiff,  707. 

5.  Other  pleas  justifying  arrest,  &c.  on  grounds  of  suspicion  of  crime, 

707. 

6.  Plea  justifying  arrest,  handcuffing,  and  detention,  on  suspicion  of 

felony,  707. 

7.  The  like  on  suspicion  that  plaintiff  had  stolen  a  horse,  707. 

8.  Other  forms,  707. 

9.  Plea  showing  felony  committed,  707. 

10.  That  plaintiff  forged  an  acceptance,  707. 

11.  Plea  justifying  imprisonment  by  a  military  officer  abroad,  the  plain- 

tiff acting  mutinously;  replication,  &c.  707. 

1 2.  Plea  by  overseers  justifying  imprisoning  the  plaintiff  on  the  ground 

of  his  being  a  dangerous  lunatic,  707. 

13.  Plea  that  plaintiff  was  a  dangerous  lunatic,  707. 
Justification  of  assault,  §-c.  to  preserve  the  peace. 

1.  Plea  of  justification  of  an  assault  and  battery,  to  prevent  defendant 

and  another  person  from  fighting,  &o.  707. 

2.  The  like  in  defence  of  third  person,  708. 

3.  Plea  justifying  an  imprisonment,  to  prevent  an  assault  on  the  de- 

fendant and  to  preserve  the  peace,  708. 

4.  Plea  that  the  plaintiff  was  making  a  disturbance  in  a  church,  708. 

5.  Plea  justifying  the  removal  of  the  plaintiff  from  a  club  from  which 

he  had  been  expelled,  708. 

6.  Plea  justifying  arrest  to  compel  plaintiff  to  quit  defendant's  house, 

and  because  the  plaintiff  was  committing  a  breach  of  the  peace, 
708. 

7.  The  like  because  plaintiff  attempted  forcibly  to  enter  and  caused  a 

riot  near  plaintiff's  house,  708. 

8.  Plea  under  the  Metropolitan  Police  Act  (2  &  3  Vict.  c.  47),  justi- 

fying giving  plaintiff  into  custody  for  annoying  the  defendant  and 
his  family,  by  ringing  the  door-bell  without  lawful  excuse,  708. 
Justif  cation  under  civil  process. 

1.  Plea  to  an  action  of  imprisonment,  &c.  against  the  execution  cred- 

itor and  the  sheriff,  709. 

2.  Replication  to  a  plea  of  justification  under  a  ca.  sa.  that  the  judg- 

ment creditor  had  by  deed  released  the  plaintiff'  from  the  said 
judgment,  &c.  and  gave  notice  thereof  to  the  defendant,  and  re- 
joinder thereto,  709. 

3.  Replication  to  a  plea  of  justification  under  a  ca.  sa.  that  the  sum 

due  under  the  judgment  had  been  paid,  709. 

4.  Under  writ  of  detainer  and  replication  no  affidavit  of  debt,  and 

other  pleadings,  &c.  709. 

5.  Plea  molliter  manus  imposuit  to  serve  plaintiff  with  a  writ ;  repli- 

cation, &c.  709. 

6.  By  an  attorney,  710. 

7.  Under  an  attachment  out  of  the  queen's  bench,  710. 

8.  The  like  out  of  chancery  and  replication,  710. 

9.  Commitment  for  contempt  of  court  of  bankruptcy,  710. 

10.  Justification  under  process  of  a  county  court,  710. 

11.  Replication  that  the  judgment  under  which  the  defendant  justifies 

was  set  aside  by  rule  of  court,  710. 

12.  Plea  justifying  under  a  capias  in  which  the  plaintiff  was  misnamed, 

averring  that  the  plaintiff  was  commonly  known  by  the  name  in 
the  capias,  and  was  the  person  intended,  710. 
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Justification  under  a  criminal  process. 

Justification  under  a  judge's  warrant  on  an  indictment  for  perjury, 
710. 

II.  Peesonaltt. 

1.  Not  guilty,  710. 

2.  Plea  of  payment  into  court,  711. 

3.  Denial  that  the  goods  are  the  plaintifE's,  711. 

4.  Justification  for  seizing  cattle,  goods,  &c.  damage  feasant,  711. 

5.  Plea  of  plaintiff's  bankruptcy  in  trespass  for  taking  goods,  711. 

6.  Plea  justifying  driving  plaintiff's  sheep  into  a  highway  because  they 

were  in  defendant's  close;  replication,  defect  of  fences  between 
the  close  from  which  thoy  escaped  and  the  plaintiff's,  which  de- 
fendant was  bound  to  repair,  712. 

7.  Plea  justifying  the  removal  of  goods  encumbering  .defendant's  prem- 

ises, 712. 

8.  Plea  that  plaintiff  had  mixed  up  his  goods  with  those  of  the  de- 

fendant so  that  they  could  not  be  separated,  and  the  defendant 
unavoidably  committed  the  alleged  trespasses  in  taking  possession 
of  his  own  goods,  712. 
Pleas  of  Justification  in  actions  against  sheriffs. 

1.  Plea  by  a   sheriff,  his  bailiffs,  and   an  execution  creditor,   sued 

together  for  breaking,  &c.  a  house,  and  seizing  goods,  a  justifi- 
cation under  aji.fa.  712. 

2.  Plea  of  justification  under  a.Ji.fa.  713. 

3.  Plea  to  declaration  for  entering  house  and  taking  goods,  that  the 

goods  therein  were  the  property  of  plaintiff  and  M.  G. ;  that  de- 
fendant recovered  a  judgment  against  M.  G. ,  justifying  the  sale 
of  a  moiety  under  a,fi.fa.  against  him,  711. 

4.  Similar  justification  under  a.fi.fa.  issued  on  an  award,  715. 

5.  Justification  under  process  of  inferior  court,  715. 

6.  Plea  that  the  trespass  was  committed  under  civil  process,  which 

was  subsequently  set  aside  upon  the  terms  that  the  plaintiff  should 
bring  no  action,  715. 

7.  Replication  to  a  plea  of  justification  under  ?i,fi.  fa.  715. 

8.  Plea  by  a  sheriff  to  trespass  by  assignees  of  a  bankrupt  for  seizing 

the  bankrupt's  goods,  that  the  defendant  seized  under  s,fi.  fa. 
before  fiat,  and  without  notice  of  a  prior  act  of  bankruptcy,  715. 

9.  Replication  as  against  a  party  sued  with  the  sheriff,  that  the  judg- 

ment was  on  a  warrant  of  attorney  given  by  way  of  fraudulent 
preference,  716. 

10.  Replication  that  the  judgment  was  on  a  warrant  of  attorney,  that 

the  fiat  issued  within  two  months  of  the  execution  and  sale,  and 
that  the  sheriff  sold  with  notice  of  the  act  of  bankruptcy  and  fiat, 
716. 

11.  Similar  replication  that  the  judgment  was  on  a  cognovit  given  by 

way  of  fraudulent  preference,  716. 

12.  Plea  by  a  bailiff,  that  he  acted  under  an  attachment  out  of  the 

county  court  to  compel  the  plaintiff  to  appear  there  by  seizing 
his  goods;  replication,  a,  supersedeas  issxied.,  716. 

III.  Realty. 

Pleas  denying  plaintiff's  tide. 

That  the  said  close  was  not  the  plaintiff's,  as  alleged,  718. 

1.  Plea  of  liberum  tenementum,  718. 

la.  Answer  of  the  same  as  to  part,  and  general  denial  of  trespass  on 
any  other  part,  718. 

2.  Another  form,  justifying  as  the  servant  of  the  freeholder,  719. 

3.  Replication  to  a. plea  of  libej-um  tenementum,  stating  a  demise  by 

defendant  to  plaintiff,  719. 

4.  In  trespass  quare  clausum  fregit ;  plea  that  defendant  was  tenant 

to  the  freeholder,  719. 
6.  Plea  in  justification  of  a  trespass  on  plaintiff's  close,  that  plaintiff 
placed  defendant's  goods  there,  and  defendant  entered  to  retake 
them,  720. 
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6.  Plea  that  defendant  entered  plaintiff's  house  to  reclaim  his  wife, 

who  was  wrongfully  harbored  there,  720. 

7.  That   defendant  entered   plaintiff's   house   in  perambulating  the 

boundaries-  of  a  parish  under  a  custom  to  that  effect,  780. 

8.  That  plaintiff  had  sold  goods  to  defendant,  and  had  thereby  given 

him  a  license  to  come  and  take  them  from  and  out  of  his  house, 
720. 

9.  Plea  justifying  entering  a  house  because  it  was  let  on  the  terms 

that  if  the  tenant  did  not  repair,  &c.  the  landlord  might  reenter 
without  legal  process,  and  averring  non-repair,  &c.  720. 

10.  Replication  to  the  last  form,  showing  facts  making  the  defendant  a 

trespasser  ab  initio  by  converting  goods  which  he  found  in  the 
house,  721. 

11.  Similar  justification  for  entering  a  farm  on  the  ground  of  breach  of 

the  conditions  of  cultivation,  and  also  for  mortgaging  the  lease, 
721. 

12.  Similar  justification  on  the  ground  that  the  landlord  had  let  the 

farm  on  the  terms  that  after  notice  to  quit  the  incoming  tenant 
might  enter,  and  averring  such  notice,  and  that  defendant  was 
the  incoming  tenant,  721. 

13.  Plea  justifying  entry  into  a  dwelling-house  under  a  power  in  a  deed 

from  a  lessee,  who  possessed  the  premises  before  plaintiff,  721. 

14.  Plea  of  justification  of  entry  into  a  close  to  hunt,  &c.  under  a  right 

granted  by  a  freeholder  whose  title  accrued  before  plaintiff's, 
722. 

15.  Similar  plea  under  a  right  created  by  a  tenant  for  life  by  virtue  of 

a  power  contained  in  a  will,  722. 

16.  Plea  justifying  entry  on  plaintiff's  land  by  churchwardens  under 

acts  of  parliament,  722. 
Common  of  pasture,  722. 
Distresses,  644. 
Easements,  649. 
Fences,  651. 
Fishery,  652. 
Game.  ' 

Plea  in  trespass  for  hunting,  &c.  on  plaintiff's  close,  justifying  a  ser- 
vant of  the  plaintiff's  landlord,  under  a  resex"vation  of  game  in 
plaintiff's  lease,  722. 
Landlord  and  tenant,  792. 
License,  657,  722. 
Mesne  profits,  723. 
New  assignment,  671. 
Nuisance,  676. 
Payment  into  court,  682. 
Sheriff,  690. 

Tenancy  in  common,  723. 
Way,  736. 
TRESPASSER  AB  INITIO,  503,  673,  721. 
TRIAL.     See  Witness. 
TROVER  AND  DETINUE. 
Trover. 

lies  for  the  conversion  of  a  chattel,  618. 
when  it  lies  for  fixtures,  618. 
1.  Property  in  the  goods. 

is  either  absolute  or  special,  618. 

when  absolute  or  special  owners  can  sue,  618. 

right  to  possession  sufficient,  619,  725. 

haUor  or  bailee  may  sue,  619. 

against  a  wrong-doer,  619,  620,  note  (_p},  725. 

right  of  finder  of  goods,  619. 

hailor  against  innocent  purchaser  from  bailee,  619. 

action  of,  by  and  against  a  public  company,  502. 
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2.  Conversion. 

is  the  gist  of  the  action,  619. 

what  is  a  conversion,  619,  620,  note  (p),  723. 

demand  and  refusal,  presumptive  proof  of,  619. 

evidence  of  possession  hy  defendant  necessary,  619. 

when  there  exists  a  doubt  as  to  title,  620. 

by  tenant  in  common  disposing  of  the  common  property,  620,  note  (p). 
damages,  620. 

special  damage  must  be  stated,  620. 
interest  may  be  given  by  the  Jury,  620. 
effect  of  not  guilty,  723. 
not  possessed,  724. 

assignees  of  a  bankrupt,  636,  726,  727. 
bailees  having  special  title,  727. 
bUls  of  exchange,  727. 
Detinue.     See  Payment  into  Coukt,  682. 
specific  recovery  of  goods,  622. 
lies  for  lurongful  detention,  622. 
when  a  belter  form  of  action  than  trover,  622. 

counts  in  trover  aj)/i  detinue,  when  they  may  be  laid  together,  622,  623. 
when  chattels  delicered  up  before  action,  623. 
compulsory  delivery  of  chattel,  623. 

writ  of  execution  under  order  for  compulsory  delivery,  623. 
what  plaintiff  must  prove,  727. 
effect  of  non  detinet,  728. 
common  law  procedure  act,  728. 
lien  and  pledge,  728. 

several  pleas  of  lien  allowed  together,  730,  note  (/). 
separate  liens  on  separate  chattel,  730,  note  (6). 
Counts  in  trover. 

,1.  Wrongful  seizure  or  conversion  of  goods,  620. 

what  description  of  goods  sufficient,  621,  note  (s). 
Count  for  the  conversion  of  carpenter's  tools,  stating  as  special  damage 

that  the  plaintiff  was  prevented  from  working,  621. 
Count  for  the  conversion  of  a  ship,  tackle,  stores,  &o.  621. 
for  the  conversion  of  dead  grouse,  621. 
of  rabbits,  621. 
la.  Another  form  for  same,  621. 
2.  By  assignees  for  conversion  before  bankruptcy,  621. 
8.  By  assignees  for  conversion  after  bankruptcy,  621. 

4.  By  executor  for  a  conversion  in  the  testator's  lifetime,  621. 

5.  By  executor  for  a  conversion  after  the  testator's  death,  622. 

6.  Trover  against  an  executor  for  a  conversion  by  the  testator,  622. 
Other  forms. 

by  husband  and  wife,  620,  note  (jj). 

against  husband  and  wife  for  conversion  by  wife,  620,  note  (^). 
Counts  in  detinue. 

1.  Count  in  detinue,  623. 

2.  Form  stating  special  damage,  623. 
Pleas  in  trover. 

Plea  of  not  guilty,  636. 

1.  Plea  that  the  plaintiff  was  not  possessed  of  the  goods,  725. 
lo.  Answer  denying  property  and  conversion,  725. 

2.  Plea  of  property  in  defendant  —  namely,  that  the  tree  grew  on  a  close 

of  which  defendant  was  seized  in  fee,  wherefore  he  cut  it  and  deliv- 
ered it  to  R.  R.,  who  delivered  it  to  plaintiff,  from  whom  defendant 
took  it,  726. 

3.  Answer  of  special  property,  726. 
Assignees  of  a  bankrupt. 

1.  Plea  in  trover  by  assignees,  that  the  plaintiffs  were  not  possessed 

as  assignees,  727. 

2.  Plea  to  a  declaration  by  assignees  of  a  bankrupt  for  not  redeliver- 
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ing  to  them  goods  with  which  the  bankrupt  had  intrusted  them ; 
that  the  bankrupt  transferred  them  before  fiat,  and  without  notice 
on  the  part  of  the  transferrer  of  any  prior  act  of  bankruptcy, 
727. 
3.  Plea  of  payment  of  money  (for  damages)  into  court  in  trover  by 
the  assignees  of  a  bankrupt,  727. 
'    Bailees,  311,  727. 
Bills  of  exchange,  727. 
Pleas  in  detinue. 

1.  Plea  of  non  detinet,  728. 

2.  Denial  that  the  goods  are  the  plaintiff's,  728. 

3.  Pleas  of  redelivery  of  the  goods  after  action  and  payment  into  court  of 

damages  for  the  detention,  728. 
Lien  and  pledge. 

1.  Plea  of  lien  by  a  tradesman  for  work,  730. 

2.  Plea  of  lien  by  a  pawnbroker,  731. 

3.  Plea  of  general  lien  by  an  attorney,  731. 

4.  Plea  of  general  lien  by  woolfuUers,  they  carrying  on  business  on 

the  terms  of  such  lien,  731. 

5.  Plea  of  general  lien  by  a  warehouse-keeper  in  London,  731. 

6.  Plea  by  bankers  of  a  general  lien  on  goods  and  securities  deposited 

with  them,  731. 

7.  Plea  to  a  count  for  the  detention  of  deeds,  that  they  were  deposited 

as  security  for  a  debt,  732. 

8.  Equitable  plea  that  deeds  were  deposited  by  the  plaintiff  by  way 

of  equitable  mortgage  to  secure  an  advance  to  a  third  person, 
732. 

9.  Plea  of  lien  by  a  coach  maker,  732;  by  an  engraver,   732;  by  a 

carver  and  gilder,  732;  by  a  warehouse-keeper,  732;  by  an  inn- 
keeper, 732;  by  an  accountant,  732. 

10.  A  like  plea  of  a  deposit  of  goods  in  exchange  for  other  goods  on 

which  the  defendant  had  a  lien,  732. 

11.  Replication  that  the  plaintiff  tendered  the  amount  of  the  lien,  732. 

12.  To  a  plea  of  lien;  replication,  that  defendant  wrongfully  delivered 

the  goods  to  third  person,  733. 

13.  Plea  of  lien  by  a  carrier,  733. 

14.  Other  replications  to  pleas  of  lien,  733. 
TRUSTEE. 

commencement  and  conclusion  of  declaration  by,  10. 
TRUSTEES  OF  PUBLIC  WORKS.     See   Commissioner,   494,   495;  Negli- 
GENCE,  564,  577,  note  (k). 

who  receive  no  personal  benefit  for  acting  as  such,  liahility  of,  494,  572. 
whether  trustees  may  repay  themselves  out  of  trust  funds  for  damdiges  re- 
covered of  them  for  acts  done  in  discharge  of  their  duties,  495. 
employing  fit  and  proper  contractors  to  execute  their  works,  S^c.  495. 
forms  of  counts  against  for  negligence,  495. 

under  public  road  act,  as  to  acts  of  men  employed  in  making  or  repairing, 
road,  577,  note  (/c). 
TRUTH.     See  Libei^  and  Slandeb. 
TUITION.     See  Schoolmastek. 

TURBARY.     See  Common  of  Pasture,  496;  Trespass,  722. 
what  it  is,  624. 
form  for  disturbance  of  common  of  turbary,  624. 

UMPIRAGE.     See  Arbitration. 

UNDERMINING- HOUSE.     See  Negligence  ;  Nuisance  ;  Support. 

UNDUE  INFLUENCE. 

Form  of  issue  for  trial  of,  129,  130. 
UNDERTAKER. 

count  for^undertaker's  bill,  249. 
USANCE.    See  Bills,  85. 
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USE  AND  OCCUPATION.    See  Landlord  and  Tenant,  181,  425;  Rent. 

common  count  for,  184. 
USURY.    -See  Gaming,  395. 

VALUATION.     See  Auctioneer. 
VALUE  RECEIVED.     See  Bills  ;  Promissory  Note. 
not  necessary  to  state  in  declaration,  74,  note  (m). 

evidence  of  fraud  or  illegality,  or  that  bill  was  lost  or  stolen,  requires  plaintiff 
to  prove  that  he  is  holder  for  value,  341,  note  (p),  345,  note  (z). 
VENDORS  AND  PURCHASERS. 

forms  for  breach  of  covenant  fw  title,  249. 
eviction,  249. 

by  and  against,  for  not  conveying  or  accepting  a  conveyance,  249. 
in  England,  vendee  prepares  the  conveyance,  255,  note  («). 
in  the  American  states,  the  rule  in  general  is  that  the  vendor  shall  pre- 
pare the  conveyance,  255,  note  («).  ' 
effect  of  general  issue,  472. 
Counts. 

1.  Indebitatus  count  for  the  purchase-money  of  an  estate  sold  and  con- 

veyed, 249. 

2.  Special  form^for  the  price  of  a  freehold  estate  actually  conveyed, 

250. 
2a.  Grantee  against  grantor  in  a  common  deed  of  warranty,  for  breaches 
of  covenant,  250. 

3.  Vendor  against  vendSe  of  an  estate  sold  either  by  auction  or  private 

contract,  for  not  completing  the  purchase,  250. 

4.  For  not  accepting  a  lease  according  to  agreement,  252. 

5.  Vendor  against  vendee,  on  a  public-house  agreement,  for  not  accepting 

an  assignment  of  the  term,  and  paying  the  amount  of  the  valuation  ra 
the  stock,  &c.  252. 

6.  Vendor  against  vendee  of  a  term  of  years,  for  the  premium  agreed  to  be 

paid  for  the  assignment  of  the  lease,  252. 

7.  For  a  sum  of  money  agreed  to  be  paid  if  plaintiff  would  relinquih'a  in 

defendant's  favor  a  contract  between  plaintiff  and  a  third  person^r 
the  sale  of  a  house,  253. 

8.  Vendor  against  vendee,  on  an  agreement  for  the  sale  of  an  agreement 

for  a  lease,  253. 

9.  Vendor  against  vendee  of  a  freehold  estate,  for  not  conveying,  &c.  253. 
9a.   On  an  agreement  to  convey  land  on  a  certain  day,  plaintiff  to  pay  a 

certain  part  of  the  price  in  cash,  and  a  note  secured  by  a  mortgage  on 
the  land  for  the  remainder,  255. 

10.  Vendee  against  vendor,  for  not  delivering  abstract  according  to  condi- 

tions of  sale,  255. 

11.  Vendee  against  vendor,  for  violation  of  a  contract  to  sell  free  from  in- 

cumbrances, 255. 

12.  Vendor  against  vendee,  on  an  agreement  stating  that  defendant  had 

waived  me  condition  of  plaintiff's  delivering  an  abstract,  255. 

13.  For  not  making  a  good  title,  averring  plaintiff's  readiness  to  complete 

and  pay  the  purchase-money  on  having  one,  255. 

14.  By  an  administratrix  against  the  vendor  of  a  freehold  estate,  for  not 

delivering  an  abstract  of  title  to  the  intestate,  whereby  he  incurred 
expense,  &c.  255. 

15.  Vendee  against  vendor  of  a  life  interest  in  stock  sold  by  auction,  to  re- 

cover expenses,  &c.  the  title  being  defective,  &c.  255. 
Pleas. 

1.  Vendor  against  vendee,  for  not  completing;  plea  that  plaintiff  did  not 

make  a  good  title,  473. 

2.  Vendor  against  vendee,  for  not  completing;  plea  that  plaintiff  was  not 

ready  to  convey,  473. 
•3.  Plea  by  vendor,  that  he  rescinded  the  contract  under  a  {)romise  con- 
tained in  the  conditions  of  sale,  473. 
4.  Vendor  against  vendee  of  a  leasehold  interest,  for  not  completing;  plea 
that  plaintiff  was  not  possessed  of  the  term,  473. 
VOL.  n.  55 
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5.  Vendee  against  vendor,  for  not  completing;  that  no  conveyance  was  ten- 

dered, 473. 

6.  Vendee  against  vendor,  for  not  delivering  an  abstract,  &c. ;  that  the  de- 

fendant discharged  him  from  so  doing,  474. 

7.  .Plea  by  vendor,  that  he  made  a  good  title  according  to  the  conditions 

'of  sale,  475. 
VENDORS  AND  VENDEES  OF   GOODS.    See  Sale  op  Goods. 
VENUE. 

local  and  transitory,  2. 

consequences  of  neglect  in  stating,  2. 

how  it  should  be  stated,  2. 

if  error  in,  appear  on  face  of  record,  2. 

when  laid  in  either  of  two  counties,  2. 

when  improperly  laid,  objection  may  be  pleaded,  2. 
VICINAGE.     See  Common  op  Pasture,  641,  note  (cf). 
VOTE.     See  Bribery. 

WAGER.     See  Gaming,  395. 

WAGES.     See  Master  and  Servant,  207,  438. 

WAGON,  OR  COACH,  OR  BOOKING  OFFICE  KEEPER.    See  Cakeiers. 

what  he  contracts  to  do,  624. 

effect  of  not  guilty,  806. 
count  against  for  not  taking  care  of  goods,  &c.  105,  Form  14. 
WAIVER.     See  Rescinded  Contract,  457;  Lien. 

after  demurrer,  plea  cannot  be  waived  without  leave,  475,  683. 
WAREHOUSEMAN. 

trover  lies  against,  for  misdelivery  of  goods,  624. 

may  insure  customer's  goods,  624. 

lien  of,  730. 
common  count  for  warehouse-room,  256. 
plea  of  lien  by  warehouse-keeper,  731. 
WARRANT.    See  Attorney;  Execution;  Shekipp. 
AVARRANTY.     See  Fraud,  518,  652. 

what  amounts  to,  256. 

when  it  must  have  been  made,  256. 

in  sale  of  specific  goods,  256. 

in  sale  of  personal  chattel,  256. 

of  title,  in  what  cases,  256. 

of  existence  of  goods,  256. 

in  general,  no  warranty  of  quality,  Ifc.  implied,  256. 

authority  of  agent  to  warrant,  257. 

implied  warranty  of  reasonable  fitness,  257. 

cases  of  fraud,  257. 

where  buyer  relies  upon  skill  and  judgment  of  the  seller,  257. 
in  case  of  manufactured  goods,  257. 

where  known  ascertained  article  is  specifically  ordered,  257. 

where  vendee  has  no  opportunity  to  examine  the  article  purchased,  257. 

goods  sold  under  a  certain  denomination,  257. 

implied  warranty  that  provisions  are  wholesome,  257. 

rule  caveat  emptor,  258. 

goods  sold  by  sample,  258,  460,  note  (t),  521,  note  (d). 

in  executory  contracts  where  article  is  ordered  of  the  manufacturer,  vendee's 
right  to  return  it  as  soon  as  he  discovers  defect,  258. 

when  goods  are  to  be  delivered  according  to  sample,  and  are  not,  vendee  not 
obliged  to  receive  and  may  return  them,  258. 

vendee's  right  to  inspect  bulk,  in  sale  by  sample,  258. 

cider  sold  with  warranty,  biit  was  not  as  warranted,  vendee  may  return  it,  or 
keep  it  for  vendor  when,  258. 

as  to  right  of  vendee  to  rescind  contract  and  return  gtods  as  to  which  the  war- 
ranty is  broken,  258,  259. 

cross-action  by  vendee,  258. 

proving  breach  of  warranty  in  reduction  of  damages,  258. 
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warranty  hroken  where  price  paid,  when  common  count  will  lie,  259. 

when  declaration  must  be  special,  259. 
warranty  lohen  trade-mark  on  goods,  259. 
statute  relating  to  trade-marks,  25  §•  26  Vict.  c.  88,  259. 
effect  of  general  issue,  4:75.  ^ 

qf  patent,  218,  note  (a). 

in  defence  of  an  action  on  a  bill  or  note,  343,  note  («). 
Counts. 

1.  Count  for  the  breach  of  a  warranty  of  the  soundness  of  a  horse,  259. 
la.  Count  for   breach  of  warranty  of  a  horse  (framed  expressly  in  con- 
tract), 260. 

2.  On  a  warranty  on  a  sale  of  goods  by  sample,  261. 

3.  On  a  warranty  that  manufactured  goods  were  fit  for  the  purpose  for 

which  they  were  bought,  261. 

4.  On  a  warranty  of  the  quality  of  goods  sold  by  description,  261. 

5.  For  selling  pictures  as  Canaletti's,  which  were  not  so,  262. 

6.  On  a  warranty  of  a  horse,  on  an  exchange  of  horses,  262. 

7.  Upon  a  warranty  of  a  vendor  of  goods  sold  to  the  plaintiff,  that  the  de- 

fendant had  power  to  sell  them,  262. 
Other  forms,  261,  notes  (g)  and  (A),  262,  notes  (J)  and  (m). 
Pleas. 

1.  General  issue,  475. 

2.  Denial  of  the  warranty,  475. 

3.  Plea  to  declaration  on  the  warranty  of  a  horse,  denial  that  the  horse 

was  unsound,  475. 

4.  Plea  to  a  declaration  on  the  warranty  of  a  horse,  that  the  defendant 

took  it  back,  and  delivered  another  to  the  plaintiff  in  satisfaction,  475. 
WASTE.     iSee  Landlord  and  Tenastt,  535,536,  655;  Rector,  591;  Revbk- 

SION,  593,  689. 
WATERCOURSE. 

exclusive  right  to  running  water,  how  acquired,  624,  625. 

whether  an  easement,  624,  625. 
rights   of  riparian  proprietors  to   use  of  the 
stream,  625,  626. 
right  of  appropriation  must  be  for  twenty  years,  625. 

diversion  of  surface  drainage,  626. 
right  to  subterranean  water,  626. 
prescription  act,  2  If  3  W.  4,  c.  71,  626,  734,  737. 
licenses  to  make  drains,  627. 
alterations  by  claimant  in  mode  of  enjoyment,  627. 
right  arising  out  of  possession  or  from  grant,  627. 
venue  local,  628,  and  note  (z). 
effect  of  not  guilty,  733. 
Counts. 

1.  For  diverting  water  from  a  mill,  628. 

count  for  diminishing  supply,  628,  note  (z). 

for  taking  more  water  than  authorized  to  take,  628, 
note  (z). 

2.  For  spoiling  the  water  of  a  stream  which  flowed  to  the  plaintiff's  bleach- 

ing ground,  623. 

for  a  statement  complaining  of  the  discharge  of  foul  and  noxious 
matter  into  a  stream,  628,  note  (c). 

3.  Against  the  occupier  of  land  for  improperly  keeping  open  the  hatch  of 

a  reservoir  connected  with  a  stream  whereby  plaintiff's  Uiill  was  not 
sufficiently  supplied  with  water,  629. 

4.  Against  commissioners  of  a  level  for  stopping  up  a  drain  which  drained 

plaintiff's  land,  629. 

5.  Against  the  adjoining  owner  for  discharging  rain  from  the  eaves  of  a  roof 

on  to  the  plaintiff's  land,  629. 

6.  For  obstructing  the  plaintiff  from  discharging  rain-water  on  to  the  ad- 

joining land  of  the  plaintiff,  629. 

7.  For  mooring  a  vessel  in  the  Thames  opposite  plaintiff's  wharf,  and 

thereby  preventing  the  access  of  vessels  mereto,  629. 
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8.  For  diverting  water  from  plaintiff's  mill,  &c.  by  making  cuts  from  the 

stream  and  not  keeping  the  banks  in  repair,  &c.  630. 

9.  For  throwing  rubbish  into  a  stream,  630. 

10.  General  count  not  showing  mode  of  diversion  of  water  from  mill,  630. 

11.  For  lowering  banks  and  making  a  weir,  and  thereby  causing  water  to 

flow  irregularly  to  plaintiff's  mOl,  630. 

12.  For  suffering  a  ditch  to  be  choked  (which  it  was  defendant's  duty  to 

cleanse,  as  occupier  of  an  adjoining  close)*whereby  the  water  over- 
flowed plaintiff's  close,  630. 

13.  For  stopping  a  gutter  in  defendant's  yard,  through  which  the  refuse 

water  and  eaves  droppings  from  plaintiff's  house  were  carried  away, 
630. 

14.  For  stopping  up  a  drain  and  sewer,  through  which  the  plaintiff  had  a 

right  for  rain  and  water  to  flow,  630. 

15.  For  injuring  plaintiff's  land  by  causing  a  watercourse  to  flow  with  un- 

usual force,  630. 

16.  For  removing  a  hatch  whereby  plaintiff  could  not  work  his  mill,  630. 

17.  Against  a  miller  for  an  improper  elevation  of  his  hatch  and  mill  head, 

630. 

18.  For  an  injury  to  the  plaintiff's  reversion  in  a  close,  by  an  interruption 

of  a  right  to  irrigate  the  same  by  a  watercourse,  631. 

19.  For  the  like  injury  and  for  discharging  into  the  stream  water  from  cop- 

per-works, and  from  pits  in  which  iron  was  deposited,  631. 

20.  For  obstructing  plaintiff  in  his  right  to  water  cattle  at  a  pond,  and  take 

the  water  for  domestic  purposes,  631. 

21.  For  making  public  works  so  carelessly  that  water  flowed  over  plaintiff's 

land,  631. 

22.  Against  a  canal  company  for  not  managing  the  canal  according  to  an  act 

of  Parliament,  631. 

23.  For  disturbing  the  plaintiff's  right  to  a  mill,  631. 

24.  For  obstructing  a  watercourse  from  a  colliery  made  by  the  plaintiff  over 

the  land,  and  by  the  license  of  an  adjacent  owner,  631. 

liow  far  obstruction  or  diversion  without  real  damage  is  action- 
able, 628,  note  (z). 
Pleas. 

1.  Denial  of  plaintiff's  right  to  the  use  of  the  water,  734. 

2.  Denial  of  the  plaintiffs  possession,  734. 

3.  Plea  of  immemorial  right  at  common  law,  734. 

4.  Plea  (under  2  &  3  W.  4,  c.  71)  of  a  prescriptive  right  to  use  water  for 

a  mill,  734. 

5.  Plea  (under  2  &  3  W.  4,  c.  71)  of  a  prescriptive  right  to  use  water  for 

agricultural  purposes,  634. 

6.  Plea  to  a  declaration  for  lowering  a  weir,  and  thereby  obstructing  the 

water  from  flowing  to  the  plaintiff's  mill;  that  for  twenty  years  before 
suit,  the  defendant  had  a  right  to  lower  the  weir  for  the  purpose  of  ir- 
rigation, 735. 

7.  Plea  justifying  trespass  quare  clausum  fregit,  because  the  occupiers  of  a 

mill  had  the  easement  of  going  on  to  the  close  to  repair  banks  of  a 

stream  which  flowed  to  the  mill^  735. 
8'.  Plea  of  the  right  to  fetch  water  from  a  public  pond,  735. 
9.  Plea  by  a  tenant  of  a  right  by  non-existing  grant  to  use  the  water  for  a 

mill,  735. 
Plea  of  an  express  grant  of  a  right  to  discharge  refuse  from  bleaching 

works  into  a  stream,  justifying  pollution  under  the  right,  735. 
Plea  by  a  mill-owner  of  a  prescriptive  right  to  take  water  from  a  canal 

for  the  use  of  steam-engines  and  other  purposes,  735. 
Plea  justifying  the  use  of  the  water  of  a  stream  as  a  riparian  proprietor, 

735. 
Plea  of  a  prescriptive  right  to  discharge  noxious  water  into  a  stream, 

735. 
Plea  of  a  prescriptive  right  to  scour  and  amend  the  channel  of  a  water- 
course, 736. 
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Plea  justifying  the  obstruction  of  a  watercourse,  because  the  plaintiff 
thereby  -wrongfully  discharged  water  on  to  the  defendant's  land,  736. 
WAYS.     See  Nuisances,  580;  Watercourses,  624. 
public  way,  special  damage  to  plaintiff ,  631. 
private  way,  how  claimed,  631. 
prescription  act,  496,  736. 
case  the  only  remedy  for  obstructing,  631. 
venue  local,  632,  note  (i). 
plea  of  non-existing  grant,  736. 
of  lost  grant,  739. 
binding  effect  of  adverse  user,  on  lessee  and  reversioner  of  land  over  which  the 

way  passes,  736. 
unity  (^ possession  prevents  enjoyment  as  of  right  of  the  easement,  1ZT,  note 

evidence  under  plea  of  forty  years'  enjoyment,  736. 
effect  of  not  guilty,  7 dS. 
new  assignment,  extra  viam,  673. 
interruption  must  be  adverse,  736,  note  (r). 

during  tenancy  for  life,  exercise  of  easement  does  not  affect  the  fee,  739. 
replication  of  license  to  use,  742. 
Iry  necessity,  741.     See  Necessity. 
Counts. 

1.  For  obstructing  a  private  right  of  way,  632. 
la.  Another  form  for  obstructing  way,  632. 

2.  For  obstructing  a  public  highway,  showing  special  damage  to  the  plain- 

tiff as  occupier  of  a  shop,  &c.  on  the  highway,  and  law,  632i 

3.  For  placing  rubbish  on  a  highway,  which  caused  plaintiff  to  fall  into  a 

canal,  632. 

4.  For  obstructing  the  plaintiff's  access  to  a  pond,  the  water  of  which  plain- 

tiff was  entitled  to  for  his  cattle,  &c.  632. 

5.  For  obstructing  a  right  of  way  into  defendant's  passage,  to  repair  a  gas 

pipe,  and  use  a  coal  shoot  necessary  for  the  enjoyment  of  plaintiff's 
house,  632. 
Other  form. 

for  disturbing  a  way  leased  to  plaintiff,  632,  note  (i). 
Pleas. 

1.  Not  guilty,  636,  736. 
•  2.  Traverse  of  the  right  of  way,  736. 

3.  Plea  (under  2  &  3  W.  4,  c.  71)  of  a  private  right  of  way  enjoyed  for 

twenty  years,  737. 

4.  Plea  justifying  the  removal  of  obstructions  in  exercise  of  a  right  of  way 

to  water  cattle,  738. 

5.  Replication  traversing  a  right  of  way,  739. 

6.  Replication  (to  a  plea  of  forty  years'  enjoyment  of  a  way),  that  the 

plaintiff  was  tenant  for  life,  739. 

7.  Plea  of  a  right  of  way  by  lost  grant,  739. 

8.  Right  of  way  claimed  by  immemorial  prescription,  740. 

9.  Right  of  way  of  necessity,  741.     See  Necessity. 
Like  pleas,  742. 

Plea  of  a  right  of  way  of  necessity  created  by  devise  of  the  tenements 
to  separate  devisees,  there  being  no  way  to  the  one  except  over  the 
other,  742. 

10.  New  assignment,  extra  viam,  742.  . 

11.  Replication  to  a  plea  of  twenty  years'  enjoyment  of  a  way,  that  it  was 

enjoyed  by  leave  and  license  of  the  plaintiff  extending  over  the  whole 
time,  742. 

12.  Plea  of  justification  under  a  public  right  of  way,  742. 

13.  Plea  of  a  public  highway  justifying  the  removal  of  obstructions,  742. 
Like  pleas,  743. 

Plea  of  a  public  right  of  way  along  a  navigable  river,  justifying  the  de- 
struction of  a  weir  fixed  in  the  channel,  743. 
A  like  plea  justifying  trespasses  on  a  landing  stage  of  the  plaintiff,  743. 
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14.  Replication  to  a  plea  of  right  of  way  justifying  the  removal  of  obstruc- 
tions, that  the  obstruction  removed  was  a  booth  which  plaintiff  had 
erected  at  a  fair,  under  a  custom,  and  that  in  erecting  the  booth  the 
plaintiff  had  left  sufficient  space  for  the  public  to  pass,  743. 
Replication  of  a  prescriptive  right  to  place  goods  upon  the  public  way, 
743. 
WEIGHTS,  FALSE. 

plea  justifying  under  a  distress,  seizure  of  defective  weights  under  authority  of  a 
leet,  648,  Form  7. 
WEIR. 

form  of  declaration  for  throwing  down  the  plaintiff's  weir  appurtenant  to  his 
fishery,  633. 
WELL.     See  Watercourse. 
WHARF.     See  Carrier,  98;  Watercourse,  624. 
count  against  wharfinger  for  losing  goods,  262. 
right  of  wharfinger  to  lien,  730,  731,  note  (i). 
WILFUL   TRESPASS.     &e  Trespass. 
WIFE.     See  Husband  and  Wife,  146,  401. 
WILL. 

profert  of,  no  longer  necessary,  7,  note  (/). 
probate  of,  not  to  be  granted  to  an  infant,  7,  note  (jr). 
plea  in  bar  in  replevin,  denial  of  the  will,  689. 

denial  of  the  bequest,  689.  ■ 
plea  that  testator  was  nan  compos,  689. 
that  the  annuitant  (a  widow),  committed  adultery,  and  replication,  absence  of 

husband  for  seven  years,  &c.  689. 
forms  of  issues,  for  trial  of  questions  of  execution  of,  sanity  of  testator  and 
undue  influence,  129,  130. 
WINDOWS.     See  Ancient  Lights,  481. 
WITNESS. 

cannot  in  general  recover  for  loss  of  time,  263. 
public  duty  and  private  necessity,  263. 

distinction  between  case  of  a  man  called  to  prove  a  fact  he  has  seen  or  knoum 
and  one  who  is  called  merely  to  give  an  opinion  in  a  matter  in  which  he  is 
skilled,  263. 

the  party  who  selects  the  latter  must  pay  him,  263. 
remedy  of  witness,  and,who  liable,  263. 
attorney  not  liable  to  pay  charges  of  skilled  viitness  retained  by  hirp,  for  his 

client,  263. 
conduct  money,  263. 

witness  in  town  cause  or  assize  cause,  263. 

where  witness  does  not  attend,  conduct  money  may  be  recovered  back,^2S3,  633. 
may  be  attached  for  not  obeying  a  subpoena,  633. 
may  be  sued  for  non-attendance,  633. 
damage  must  be  sustained  by  plaintiff,  633. 
plaintiff  must  have  had  a  good -cause  of  action,  743. 
traverse  of  allegations  in  declaration,  743. 
Counts. 

1 .  Against  a  witness  for  not  attending  on  his  subpoena  at  a  trial,  whereby 

the  plaintiff  was  obliged  to  withdraw  the  record  before  the  cause  was 
called  on,  633. 

2.  Against  a  witness  for  breach  of  contract  to  give  evidence,  634. 
Other  counts. 

by  a  witness  for  his  expenses,  263. 
against  a  witness  for  not  appearing,  263. 
for  not  appearing  in  an  action  of  ejectment,  633,  note  (J). 
Form  of  pleas  by,  743. 
WOOLFULLER.     See  Trover  and  Detinue,  731. 

WORK  AND  MATERIALS.     See  Agent;  Broker;  Common  Counts;  Mas- 
ter AND  Servant. 

as  to  when  common  count  for  lies,  28. 
when  declaration  should  be  special,  264. 
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where  entire  sum  payable  on  completion  of,  and  plaintiff  wrongfully  discharged, 

264. 
when  special  contract  has  been  departed  fiom,  264. 
evidence  that  work  was  improperly  done,  264. 
contract  to  complete,  no  renumeration  for  part,  264. 
when  materials  are  given  to  be  worked,  264. 
extra  work,  264. 

contract  that  no  extra  work  shall  he  paid  for  unless  ordered  in  writing,  265. 
order  given  subsequent  to  performance  not  binding,  265. 
form  of  count  for  extra  work,  Sfc.  265. 
count  averring  waiver  of  the  writing,  265. 
count  on  contract  to  build  ship,  no  alterations  unless  ordered  in  writing, 

265. 
count  under  a  contract  for  work  to  be  paid  for  upon  architect's  certificate, 
§-c.  265. 
effect  of  general  issue,  284. 
Counts  for. 

special  form  for  work  done  under  agreement,  265. 

for  discharging  plaintiff  from  completing  work  according  to  agreament,  266. 
against  workmen  for  employing  bad  materials,  266. 
for  discharging  plaintiff  from  fitting  up  brewery,  &c.  266. 
for  not  building  and  delivering  a  ship  by  a  certain  day  according  to  con- 
tract, 266. 

other  counts,  265,  note  (o),  266,  notes  (q)  and  (r),  267,  note  (s). 
Plea. 

to  a  count  for  work  in  composing  a  farce  for  defendant,  that  it  was  au 
indecent  and  "libellous  production,  476. 


WRITS. 


of  ca.  sa.  and  fi.  fa.     See  Sheriff. 

of  habere  facias  possessionem,  5D9. 

of  summons,  1. 

declaration  eight  days  after,  1. 

time  it  is  in  force  when  no  non  pros.,  signed  after  demand  of  declaration,  1. 

is  the  commencement  of  the  action,  1. 


